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FIFTH    EDITION. 


IT  was  the  hard  &te  of  the  excellent  writings  of  the 
late  Chief  Baron  Gilbert^  to  lo(e  their  Author^ 
before  they  had  received  his  laft  corrections  and  improre-* 
mentSy  and  in  that  unfinilhed  ftate  to  be  thruft  into  the 
world,  without  even  the  common  care  of  an  ordinary 
editor.  Thole  invaluable  trads  were  for  the  mod  part 
publiflied  not  only  with  all  their  original  imperfedlions^ 

without  any  attempt  to  fupply  their  dcfc6ts,  or  explain 

It 

or  correA  what  feemed  in  them  perplexed  or  erroneous, 
but  with  all  the  improprieties  and  inaccuracies  which 
die  ignorance  and  negle£b  of  the  amanuenfes,  whom  the 
Author's  infirmides  compelled  him  to  employ,  could 
accumulate  upon  them. 

Some  of  thofe  tradb,  it  is  well  known>  fell  into  the 
hands  of  the  Compiler  of  the  prefent  work,  and  from 
them  the  materials  of  the  greater  part  of  it>  as  far  as 
die  tide  **  Simony ^^  were coUefted.  Unfortunately,  our 
Compiler  had  not  the  mod  happy  difpondons  for  the 
work  he  had  undertaken,  nor  were  thofe  pares  of  the 

As-  '  learned 
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learned  Judge's  writings  which  appeared  in  the  Nfew 
Abridgment  much  better  prepared  to  meet  the  publick 
eye,  than  the  other  trads  which  had  been  pubii(hed  by 
perfons  to  whom  chance  or  an  undiftinguifliing  choice 
had  committed  ^hc  infpedion  of  the  prefs. 

In  the  courfe  of  the  work,  Mr.  Bacon  fcems  to  have 
made  different  ufe  of  the  materials  that  lay  before  him, 
fometimcs  taking  the  tra£ts  at  length,  fometimes  giving 
only  extrafts  from  them :  but  whether  he  infcrted  -the 
whole  of  any  traft,  or  only  a  part  of  it,  we  have 
rcafon  to  think,  he  infcrted  it  juft  as  he  found  it.  If 
the  Author  in  difTcrcnt  treatifcs,  in  order  to  make 
each  treat! fe  pcrfcft  within  itfclf,  introduced  the  fame 
matter  conveyed  in  the  fame  exprcflion,  the  Com- 
piler implicitly  copied  it,  and  under  different  titles  of 
his  work  introduced  the  fame  paflages  to  the  extent  of 
fcvcral  pages.  If  the  manufcripts  were  in  any  part 
dcftdlive,  if  the  fubjefts  were  but  partially  treated  of 
in  them  *,  the  tides  which  related  to  thofe  fubjefts  were 
Jcft  equally  defeftive  in  the  Abridgment,  The  Com- 
t)iltr  feemed  to  have  as  little  inclination  to  fupply  the 
dcficitncici  of  his  Author,  as  he  had  fagacity  to  mark  or 
correal  his  errors. 

With  thcfc  dcfcfts  and  redundancies  the  work  has 
pniTrA  through  three  fubfcquent  editions;  the  only  anxiety 
ilif(Ovrrablc  in  the  later  editors  being  to  crowd  it  with 
trfcrcnccn  to  cafes  inappoGtc  to  the^oint  in  the  text. 


•  If  (lifMild  frrm  from  fomc  manufcript  treatifcs  of  this  author  m 
f^if  \^hlU'i)hm  of  Mr*  Httr^rave^  which  have  never  appeared  in  print, 
«/r      I'  tfNil  fitrmrd  And  a£^uaUy  executed  the  comprehenfive  plan  of 

'    ,    Mi'i^l  irfNtifci  upon  every  branch  of  the  laW|  except  th^ 
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and  which,  at  the  bcft,  had  only  fome  relation  to  remote 
branches  of  the  general  fubjeA. 

In  preparing  the  prefent  Edition  for  the  prefs>  it  haa 
been  the  firft  care  of  the  Editor  to  retrench  what  waa 
redundant  in  the  work,  and  to  expunge  what  appeared 
to  him  impertinent.  In  retrenching,  he  has  fubftituted 
reference  for  repetition;  and  where  the  fame  matter 
which  had  occurred  under  one  title  feemed  naturally  to 
fall  under  and  belong  to  another,  he  has  referred  to  the 
preceding  title  inftead  of  introducing  it  again.  In  ex- 
punging, he  has  not  indulged  himfelf  in  any  arbitrary 
or  capricious  licence ;  nor  has  he  prcfumed  to  ftrike  out 
one  fupervenicnt  authority  of  a  later  editor,  before  he  had 
iatisfied  himfelf  by  careful  examination  that  it  had  no 
pretenlions  to  the  place  it  affected  to  occupy. 

I 

In  the  original  text  he  has  rarely  ventured  to  make 
any  alteration,  except  where  it  was  manifeftly^  corrupted 
by  the  careleflhefs  of  the  copyift  or  of  the  prcfs,  or  ren- 
dered perplexed  by  the  want  of  due  attention  to  punftua- 
tion.  One  or  two  paflages  indeed,  where  the  meaning 
could  not  be  colle£led  either  from  the  cxprcffion  or  the 
references,  he  thought  himfelf  at  liberty  to  expunge. 
Conje6tural  enurndation  is  not  admiffible  in  a  work  of 
this  kind ;  and  he  trulls,  no  man  will  complain  of  thd 
lois  of  nonfenle. 

He  has  attempted  to  mark,  and  guard  his  readers 
againft,  the  miftakes  of  the  author :  but  he  is  fenGble 
d)at  many^  too  many,  erroneous  paflages  have  been 
fufiered  to  pafi  without  obfervation.  In  the  courfe  of 
b  long  a  work  it  cannot  be  expedted  that  the  exertiona 
of  the  mind  (hould  be  always  equal,  or  that  it  fliould 
adways  be  alike  difpofed  to  >  proceed  in  the  talk  it  had. 

5  undertaken. 
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wdmaka.  U  mtit  oeaS^oeKsSf  fidscB  m  tamt  puts 
of  fbe  bboor  as  bencaia  ks  jfirtiiii,  aad  Ink  ftom 
odaen  2s  btrtxcf  ia  povos.    It  b  «c3  kxora  dot  the 

Ir.  fcaiisgp  cvny  naa  iccift  Inre  fek  dot  his 
traod  h  irAatdiaes  fnorc  ancigifc  »  ms  own  pRcm- 
ccpcSom  oo  d>t  febjcd,  dno  id  die  ideas  of  die  andiory 
aad  uie  bcocr  k  is  6aa&Std  ndi  die  irflinrir  of  die 
Ibnner,  die  more  {leai3f  k  porfbcs;  diem,  and  die  ]e& 
lenfihie  k  is  of  tne  abciraiioos  of  die  faner.  The 
fbnn  too  in  which  error  prelcaB  idcif  to  os'inay  lielp 
to  (adSiuie  its  eicape :  it  is  more  fikdj  id  pa&  filcndy 
ar«d  ODobierrcd  when  propolcd  in  die  fcrm  of  a  fimple 
afinnadon,  than  when  it  challenges  oar  inqoiry  in  diat 
of  an  inirrrogaDon.  We  often  icadily  admk  vptm  a 
ttzxcvatnt  what  we  ihould  inftamiy  deny^  if  k  uric 
o£crtd  to  us  in  the  way  of  que&on. 

It  ihould  be  oblerved^  that  even  where  the  Editor 
has  detected  error^  he  has  not  always  immediately  ap« 
priled  his  reader  of  k :  he  has  Ibmetimes  fufcjoined  his 
remarks  upon  the  erroneous  paflagc  at  die  end  of  the 
dtvifion  where  k  has  occurred;  he  has  at  other  times 
left  ia  confutation  to  its  inconOftency  with  die  better* 
confidered  and  more  recent  dcterminadons  which. he  has 
afterwards  introduced. 

In  the  additions  he  was  to  make,  he  found  it  neceflary 
to  prefcribe  to  himfelf  fbme  limitations :  he  therefore 
in  general  attempted  no  more  than  to  fill  up  the  chafma 
ditt  were  left  under  thofe  general  divifions  into  wUch  he 
found  the  work  already  diipofcd^  and  then  to  engraft 
upon  the  whole  the  later  decifions.  He  has  indeed  giren 
two  new  tides,  riz.  ''  Pi/cbary''  and  «  Set-of;''  and  he 
knows  chat  he  might  have  given  others^  as  the  work  is 

6  at 
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at  prtlcot  far  from  a  complete  Abridgment  of  the  Law. 

But  lie  had  nekher  time  nor  encouragement  to  go 
fartber.  Belides,  much  of  the  leammg  ighich  is  wanting, 
is  to  be  met  with  in  books  that  are  in  every  one's  hand : 
and  what  was  to  have  been  gleaned  from  other  writings 
of  the  lame  kind,  though  it  might  have  increased  the 
bulk  of  the  work,  would  not  have  added  to  its  intrinQck 
vahiCj  or  have  done  any  credit  to  the  induftry  or  inte- 
grity of  the  Editor.  If  there  Ihould  be  fbme  who 
complain  that  more  might  have  been  done,  there  wiU 
be  others,  he  fears,  who  will  lay,  perhaps  with  more 
juftice,  that  much  of  that  which  has  been  done  might 
have  been  (pared. 

As  the  Abridgment  is  written  in  the  ftyle  of  diflcrta- 
tion,  he  has  in  his  additions  availed  himlelf  largely  of 
thofe  traAs  which  have  been  publifhed  upon  different 
parts  of  the  Law,  and  received  the  approbadon  of  the 
Proleflk>n.  He  has  been  in  general  careful,  whenever 
he  has  made  an  extraft  from  any  of  thole  trads,  to 
acknowledge  the  obligation  by  reference  to  the  work 
itfelf.  If  he  has  in  any  inftance  (and  he  may  have  done 
fi>  in  many)  negle&ed  to  make  fuch  reference,  the 
author  may  be  affured,  that  it  was  by  mere  accident  or 
inadvertency,  and  not  from  any  delign  to  take  to  him* 
Icif  the  credit  of  another  man's  labours;  But  where- 
ever  fuch  omilfion  may  have  been  made,  let  not  the 
author  be  under  any  uneafinefs :  the  world  will  too  eafily 
diftinguifh  what  properly  belongs  to  the  Editor. 

He  thought  himfelf  at  full  liberty  to  tranfplant  into 
the  work  as  much  of  the  Chief  Baron  Gilberfs  trads 
as  he  had  occafion  for :  it  was  in  truth  only  re-uniting 
<£^(Hnted  members,  many  parts  of  the  work  itlelf  being 
only  parts  of  fcveral  of  thofe  traAs,    One  of  the  learned 

Judge's 


VUl 


P  R  E  F  A  C  E,  &c. 


Judge^s  trcatifes,  viz.  the  Treatifc  upon  die  Doflrinc  of 
Remainders,  from  which  the  coUe&ions  in  the  Abridgment 
•  under  that  title  were  extraftcd,  he  has  been  enabled  to 
give  entire  by  the  kindnefs  of  Mr.  Hargrove.  The 
snanufcript  had  been  purchafed  by  that  gentleman  at  no 
inconfidcrable  price:  but,  difdaining  all  private  conli- 
derations  where  the  interefts  of  that  Profeffion,  of  which 
he  is  fo  diftinguifhed  an  ornament,  feemed  in  any  de- 
gree concerned,  he  made  a  voluntary  tender  of  it  to  the 
Editor,  as  foon  as  he  was  informed  that  he  was  en- 
gaged in  preparing  another  edition  of  the  prefent  work. 
By  this  generous  aft,  Mr.  Hargravc  has  highly  flattered 
the  Editor,  and  has  added  one  more*  to  the  many  obli- 
gations his  Profeffion  were  already  under  to  him. 

The  Editor  has  been  anxious  to  fcparate  his  own 
additions,  and  thqfc  of  preceding  editors,  from  the 
original  work.  Whatever,  therefore,  he  is  refponfiblc 
for  is  included  between  crotchets,  thus  [  ] ;  whilft  the 
infertions  of  the  other  editors  are  diftinguifhed  by  one 
or  other  of  thcfe  marks^,  *,  |,  J.  It  i$  well  known, 
that  Mr.  Bacon  did  not  live  to  carry  the  work  any 
farther  than  to  the  title  "  Sheriff,"  inclufive,  and  that 
the  remainder  was  added  by  Mr.  Serjeant  Sayer  and 
Mr.  Ruffbead.  It  was  not  thought  neceflary  to  give 
any  diftingui thing  marks  to  this  latter  part :  it  fcemcd 
fufficient  to  give  this  intimation  of  it. 


HENRY  GWILUM. 


BoSWKLL-CoURT, 

Michaelmas  Term  1797* 
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ABATEMENT,  in  the  general  acceptation  of  the  word,  Cilb.  HiiL 

fignifies  a  plea  put  in  by  the  defendanti  in  which  he  (hews  ^*^'  jf^ 

caufe  to  the  Court  why  he  (hould  not  be  empleaded  ^  or,  if  em-  Liiratiaa 

pkaded,  not  in  the  manner  and  form  he  now  is*  and  aifla«ae 

lenibi  of  Cht 
.««d  Abatement  m  oar  Uw,  fee  3  BK  Comm,  i68*  Co.  Litt*  134.  k  181.  a.  S4s.  b.  %ji»  a. 
ft77.  a.  Finch*!  L.  195*  Pleat  to  the  jurifdidUon,  and  to  the  perfon  of  the  plaintiff^  are  pleai  in  dif- 
ability^  an4  only  in  the  nature  of  pleat  ia  ahatement  Pleat  in  abatemeot,  ftrJAly  called  fuchy  are  pleaa 
to  die  writ.  Finch.  L.  36ft.  3  BU  Comni.  301  •]  For  the  order  of  pleading,  tit  title  Pleas  and  Pkod* 
•»«».  (A). 

We  will  confider  this  title  in  the  foHowing  order,  though  feve* 
ral  of  its  divifions  are  more  largely  treated  of  under  their  proper 
heads.    • 

(A)  Of  Pleas  to  the  Jurifdiaion  of  the  Court. 

(B)  To  the  Perfon  of  the  Plaintiff.  ^ 

I.  Outlawry. 

2*  Excommunication* 

3.  Alienage. 

4.  Fremunire. 

5.  Popifli  Recufancy. 

(C)  Of  Pleas  in  Abatement  with  refped  to  the  Per- 

fon of  the  Defendant ;   and  herein  of  pri- 
vileged Perfons. 

(D)  Of  Mifnomer,  and  want  of  Addition. 

(E)  Of  Abatement  by  the  Demife  of  the  Kbg* 

(F)  By  the  Death  of  Parties. 

Vol.  !•  B  (G)  By 


a  abatement. 

(G)  By  reafon  of  Coverture. 

(H)  By  a  DcfeS  in  the  Writ. 

"  ( I )  By  the  Writ  not  agreeing  with  the  Count. 

(K)  Where  the  Writ  is  abated  de  Fado,  or  only 
abateable. 

(L)   Where  the  Writ  fliall  abate  in  toto,  or  in  Part. 

(M)  Where  it  fhall  abate  by  Reafon  of  another 
Adion  brought  for  the  fame  Thing. 

(N)  Where  a  Pcrfon  may  plead  in  Bar,  or  in  Abate- 
ment. 

(O)  Dilatory  Pleas,  how  reflrained. 

(P)  Of  the  Manner  of  pleading  in  Abatement, 
and  the  Proceedings  and  Judgment  on  fuch 
Plea. 

(Q^)  Of  the  Writ  by  Jcurnies  Accojnpts. 


(A)     Of  Pleas  to  the  Jurifdiftion  of  the  Court. 

Giib.  Hift.  A  Pica  to  the  jurifdi£lion  of  the  Court  muft  be  put  in  bc- 
ai  n/fiJ  ".  '^  ^^^^  t'')  ^"y  imparlance,  for  by  craTing  leave  to  imparl,  the 
Barnes,  3  34.    defendant  fubmits  to  tlie  j  urifdiclion  • 

£(<»)  But  after 

a  general  fpecial  imparlance,  that  is,  an  imparlance  with  a  general  faving  of  all  manner  of  exceptiooSf 
it  feems  that  it  may  be  pleaded :  but  the  granting  of  fuch  an  impariance.is  difcretionary  in  the  Coart, 
and  it  cannot  be  had  but  by  fpecial  motion.  Gram  v.  Lord  Sondes,  ^  Bl.  Rep.  1094.  Wentworth 
V.  Squib,  I  Lutw.  46,  iz  Mod.  529.  S.  C.  Clapham  v.  Lenthal,  Hardr.  365.  Barringtoav.  Venables, 
Raym.  34.]  The  plea  of  ancient  demefne  is  faid  to  be  excepted,  becaufe  the  lord  may  reverie  the  judg- 
ment by  writ  of  deceit,  and  it  goes  in  bar  of  the  a^ion.  Dy.  in  Marg.  2io«  Style,  30.  Lauh,  83.  Sed  Qti* 

Docv.  Ro-  [It  mud  be  pleaded  within  the  firft  four  days,  unlefs  the  dc- 

j^Tao?'*^"^  fendant  come  in  voluntarily  before  the  regular  appearance  day, 

in  which'  cafe  it  may  be  pleaded  afterwards.] 

[(i)  But  an-  The  defendant  muft   plead  in  proprid  perfond^  for  he  cannot 

\  *'®f^^n.  plead  by  attorney  without  leave  of  the  Court  firft  had,  which  leave 

notbep'cad-  acknowledges  the  jurifdidlion  ;  for  the  attorney  is  an  ofBcer  6f 

ed  without  the  Court ;  and  if  defendant  puts  in  a  plea  by  an  officer  of  the 

cJ^rCVod^  Court,  that  plea  muft  be  fuppofcd  to  be  put  in  by  leave  of  the 

iipjtinby     Court  {h). 

attorney. 

Doe  ex  dim.    Rr>il  t.  Roc,  1  Burr.  1C46.  RaA.  5S.  b»    Sac  too,  in  other  cales,  Robins.  Entr.  i* 

Cli^C*  17-  P-44-J 

He 


d&atement  3 

He  mud  make  but  half  defence,  for  if  he  Aiakes  full  defence  Coi  Lttt. 
quando  et  ubi  curia  tonfideraverity  &c.  he  fubmits  to  the  jurifdic-  l^J'  Jp*iJ** 

•  r     r      i^  Hilt.  C*  P» 

tion  Ot  tnc  LOUrt.  ,g8,     Sec  Vcntr.  334. 

Every  plea  to  the  jurifdi£tion»  muft  ftate  another  jurifdi&ion.  DoAr.  PL 

a34.Moftya 
V.  Fabcjgaty  CoWp.  172.  Evl  of  Derby  t.  Duke  ot  Athol,  t  Vef .  203.  2  Vez.  357^ 

[A  plea  that  the  fuit  is  of  vifitatoffal  cognizatice,  muft  (hew  Attorney 
the  extent  of  the  vifitor's  authority,  and  aver  that  he  is  able  to  do  SJ^"*^^  ^* 

I  .     •    /!•       T  '  Talbot,  I 

complete  juftice.]  Ve«  78.  3 

Atk.  662.  S.  C.  Giten  ▼.  Rttthetforth^  x  Ves.  474.  and  Rex  t.  Bland,  B«  R.  !!•  14  C.  »•  thtra 
dttd. 

See  tit.  COttrttF>  and  their  Jurifdi^ion  in  general* 


(B)     To  tbe  Perfoa  of  the  Plaintiff. 

1.  Of  Outlawry- 

r\UTLAWRY  in  the  plaintiff  is  a  good  plea  in  abatement,  Gilb.  Hi*. 
^^  for  he  thereby  lofes  his  Uberam  legem^  and  is  out  of  the  pro-  ^*  ^-  '?6» 
tcQion  of  the  law  ;  for  not  having  been  amefnablc  to  the  law,  he  'g^. , 'J'j 
ought  not  to  have  any  privilege  or  benefit  from  it.  Co  LUt.  12. 

But  no  maa 
.  flull  be  faid  to  be  outlawed  llil  the  retaro  of  the  exi^C.  Bro»  Nona^iJuf,  25%  28*  /^  49.  Dyer,  222* 
bot  for  this,  -vuie  head  of  Outlawry. 

But  outlawry  does  not  entirely  abate  the  writ,  but  is  only  a  Co.  Litt. 
temporary  impediment  that  dilables  the  plaintiff  from  proceeding  ;  J»8.  Doar* 
for  upon  obtaining  a  charter  of  pardon,  or  reverfing  the  outlawry,  orf  in^ch 
he  is  reftored  to  his  law,  and  can  oblige  the  defendant  to  plead  to  97. 
the  fame  writ. 

This  difability  is  only  pleadable  when  the  plaintiff  fues  in  his  Co.  Lftt. 
own  right ;  for  if  he  fues  in  auter  droits  as  executor,  ad  mini-  "*•  ^''^• 
ftrator,  or  as  mayor  with  his  commonalty,  outlawry  (hall  notdif-  iqjii\crL 
able  him,  becaufe  the  perfon  whom  he  reprefents  has  the  pri-  184* 
vilege  of  the  law. 

Nor  when  a  man  brings  a  writ  of  error  to  reverfc  an  outlawry,  ^o^r.  Plac. 
fliall  outlawry  in  that  fuit,  or  at  any  ftrangcr's,  difable  him  ;  for  pi^et^^u"^** 
if  he  were  outlawed  at  feveral  men's  fuits,  and  one  fhould  be  a  amount  to 
bar  to  another,  he  could  never  reverfc  any  of  them.  excepth  ejyf. 

aim  re'i  cuju» 
petitur  diJUusio.  Co.  Lift.  jzS.  Ord.  io  Ch.  97.  (But  lord  Bacon  thinks  that  the  plea  of  another 
Mttawry  may  be  admitted  in  this  Cale  ;  tor  that  tbe  plaintiff*  in  error  may  avoid  the  conclufion  which  it 
h  fuppofcd  would  follow  from  its  admi/Iion,  by  bringing  a  writ  of  error  to  reverfc  that  other  outlawry^ 
and  replying  tbe  pendency  of  fuch  writ.  i.ac.  Max.  Reg.  1.]  If  there  be  an  attaint  brought,  6\iU 
lawry  grounded  on  that  vtidKk  cannot  be  pleaded.  7  if.  4.  40.  7  H«  6.  44.  Br.  Nooabiiitie,  p.  17. 
Enour,  p.  70. 

But  when  outlawry  is  pleaded  in   abatement,   the  plaintiff  L«tw.  36. 
ihall  not  reply  that  the  outlawry  is  erroneous,  for  it  is  good  till  ^*  "^  ^^ 
rcrcrfcd. 

B  2  A$ 


^Ntement 

€$flb.Hift.        As  this  It  a  dilatory  plea,  when  it  is  pleaded  in  another 'tburt 

c.  p.  i^t.  ^^^  where  the  outlawry  iflued,  the  defendant  muft  bring  it  in 

FitBh«Co.*  immediately;  for  this  being  in  delay»  if  the  Court  ihould  give 

XM*  ^33*  time,  and  it  (hould  not  be  brought  in,  the  delay  of  juftice  wouU 

b*Luwr"*  ^  ^^  ^'^^  Court ;  ahd  (ince  there  is  a  way  of  having  it  imme- 

A  Lutw.'  diately,  by  producing  it  under  the  great  feal,  no  time  (hall  be  gi- 

1514.  %  yen  to  bring  it  fub  pede  Jigtlli\  but  otherwife  when  it  is  in  the 

^^^\t  ^^^''^^  court,  for  then  the  lecord  is  already  in  court. 

{ileidiiig  outlsirrf  in  another  oouit  in  difiibilitf ,  the  ancient  way  wm  to  have  the  record  of  the  ootiawty 
ySAt fnh  ptit  fgdVi  by  ttrtwrart  ani  mifehmit ;  but  thit  bein^  very  expenfive,  it  it  now  fufficicnt  tt> 
plead  the  capias  atlagsttimf  under  the  feal  of  the  Coart,  firom  wheoce  it  ifluea ;  and  if  the  plaintiff' im- 
plies diat  Cfiete  wai  no  jodgment  on  which  the  capias  atUfanm  waa  grounded,  the  Couit  will  give  ibc 
defaidant  a  day  to  bring  in  the  record.  Co.  Lift.  128.  Tbcmp,  S,  9.  Clifc.  14.  p*  %%•  Mitf.  Eq« 
pL  185.  If  the  defendant  hu  a  day  given  him  to  bring  in  the  record,  and  in  the  iwttrim  d|t  plaintiflF 
removes  it  by  writ  of  error,  and  lever^i  it  j  thii  Ihaii  not  be  picremptory  00  die  defendantt  but  hs  ihall 
have  ieafe  10  plead  a  new  plea* 

3  Ler.  19.  [Outlawry  cannot  be  pleaded  without  concluding  prwt  fata  per 
C«n.  307-    rtcordum. 

Drtycote  ▼•  An  exprefsaverment  that  the  plaintiff  and  perfon  outlawed  are 
^^^n.  ^^  fjii,!^  perfon  is  not  neceflary ;  it  is  fufficient  if  the  idtotity  be 
Adding.*    apparent  on  the  face  of  the  plea.] 

Baylea,  %  Mod.  »67. 

GUb.  Hift.  Outlawry  in  a  county  palatine  cannot  be  pleaded  in  any  of  the 
£•  *!•  ^*    courts  of  Wifitntnfter^  for  the  party  is  only  oufled  of  his  law  with- 

Titih.  Co-     .     ^t    ^  .     -r/'A-  r      /  / 

„„.  ^33.      m  that  junfdiaipn. 

\%  'Bd*  4.  1 6.  But  it  ieemt  that  outlawry  in  the  county  patadne  of  tancafier  may  be  pleaded  in  die 
courts  of  W^mi^tr  \  becaufe  that  couniy  was  ere&eid  by  a&  ^  parliament.  Br,  Vtlag,  5s* 
I  Vtnt.  157.  Mfnere  outUwiy  may  be  pleaded  in  bar,  or  in  abatement,  vide  du  Outlawry,  Dt  3. 
ind  io/ra»  L. 

Outlawry  in  a  pcrfonal  a<^ion  goes  only  to  perfonal  adions.  In 
refped  of  me  perfon  ;  but  outlawry  in  felony  goes  to  anions  ge- 
nerally.    DoB.  ^/.  397.  cites  33  ^,  6,  19. 

See  furtlier  tit.  j|;urlator;. 

2.  Excommunication. 

Glib.  Hift.  When  excommunication  is  pleaded,  the  bifhop's  letter  tinder 
Litufea!"  ^^  ^^'^  witnefling  the  excommunication,  muft  be  fliewn ;  and 
»oi.  8C«.  though  the  plaintiff  cannot  deny  the  plea,  yet  the  writ  (hall  not 
68.  Pr.Reg.  abatC)  but  die  defendant  eat  inde  fine  die ;  becaufe  the  plaintiiT, 
Wh^ck^^'  txpon  producing  his  letters  of  abfolution,  may  have  a  re-fummons 
cannot  be     or  re-'Ottachment. 

pleaded  after 

a  feneral  imparlancet  though  it  may  after  a  fpecial  impirlance,  vide  dt.  Jmfartancem  Plac.  Cm*  lo. 
9£fe4.  36.  Lutw>  19.  Larch.  179.  [So  in  equity,  be  oia^,  in  fuch  cafe,  hie  out  ftdk  pfocefs,  ^ 
compel  the  defendant  to  anfwer  the  bill.     Mitf.  Eq«  pi.  187.  j 

ciib.  Hift.  ^  Excommengement  is  (a)  a  good  plea  to  an  executor  ot  admi* 
»o3.'oo?*  mftrator,  though  they  fue  in  outer  droit  \  for  an  excommunicate 
Litt.  134.  perfon  is  excluded  from  the  body  of  the  church,  and  is  incapable 
b*l  ^%x'  ^^  '^^  ^^^  ^^^  goods  of  the  doceafed  to  pious  ufes. 

-com.  p.  4*  ThtoU  p.  10.  (a)  But  in  an  a^ion  brought  by  the  bailiffs  and  commonalty,  the  defendant 

cauooC 


^batemenh  $ 

unact  plead  ezcommengement  In  the  bailifFs,  becanle  they  fue  as  a  corporation^  and  a  corporation  can- 
fiocbe  excluded  from  the  communion  of  the  vlfible  church.  Gilb.  Nift.  C.  P.  ao4.  Theol.  p.ib. 
fxconmunication  ia  no  plea  on  a  jMt  tam^  becaufe  it  i<  for  example;  and  the  Aatute  having  given  the 
ittfonacr  an  ability  to  fue,  and  not  excepted  excommunicated  perfons  from  the  liberty  of  informing,  ha 
k  enabled  to  foe  by  the  i^atute,  notwithftanding  the  cenfures  of  the  church,  i»  Co.  6l.  Gilb.  Hift. 
C«  P.  1Q3.     [Excommunication  is  no  plea  to  the  next  friend  of  an  infant     Px«  Reg.Ch,  ^'fl•'[ 

When  excommunication  is  pleaded  In  the  plaintiff,  he  fliall  not  Bn>.£xcom» 
reply  that  he  has  appealed  from  the  fentence,  for  the  fentence  is  3*  3  B"Jft- 
in  force  until  it  is  repealed;  and  whilft  it  is  in  force,  he  cannot  a5'/Giib.' 
appear  in  any  of  the  courts  of  juftice ;  but  he  may  reply  that  he  is  Hift.  c,  P» 
abfolved,  for  then  his  difability  is  taken  away:  [But  the  abfolution  w^ 
muft  be  by  the  fame  bifliop  who  excommunicated^  or  by  the  arch- 
bi(hop  upon  appeal.]] 

When  a  prohibition  is  brought  agaiiifl:  a  bifhop,  and  he  pleads  Theoi.  19^ 
excommunication  againft  the  plaintiff,  and  in  the  fentence  there  *o- ^^E.j. 
is  no  caufe  of  fucb  exconimunication  (hewn;  this  is  no  good  plea,  |g.  wlier^lt 
for  in  fuch  cafe  it  will  be  intended  that  the  excommunication  was  the  fentence 
for  endeavouring  to  hinder  the  bilhop's  proceedincr  by  api^Iica-  o^cxcom- 

.        ^t,  t  j-rri  .•  ^»  t     municauon 

tion  to  the  temporal  court;  and  if  fuch  excommunication  were  al-  i,  ^  nullity 
lowed,  it  would  deftroy  all  prohibitions ;  and  the  plea  of  excom-  as  where  tHe 
muiiication  is  in  this  cafe  exceptio  ejufdeifi  rei  cuius  petitur  diffblutio*  ^'^^'^'^^^y  «- 

r        J  J  J       r  M  communi- 

cates for  a  temporal  offence,  the  court  will  write  to  the  biihop  to  aHbil  him.     Bxo.  Excom.  i  y* 

The  court  will  not  (4)  receive  the  certificate  of  excommunica-  8  Co.  68. 
tion  of  one  biihop  from  another,  becaufe  they  muft  have  the  ccr-  S^f'*'*M4- 
tificate  from  the  bifliop  whofe  proper  fubjeft  the  pcrfon  excom-  gg  '  qj|^^ 
municated  was ;  and  he  might  have  been  ailbilcd  by  his  own  ot'^  HiA.  c.  P. 
dinary  after  the  firft  certificate  to  the  bifliop,  *°4- 

diey  receive  a  certificate  of  a  Biihop  deceafed,  becaufe  the  parry  may  ftand  aHblled  by  the  prefent  ordinary. 
Br.  Excom.  21.  Fitz.  Excom.  27.  It  cannot  be  certiiieJ  by  ihe  bithop's  commi(tiry  or  official,  becaufa 
ibe  court  cannot  write  to  them  to  aflbil  him^  but  it  may  be  certified  by  the  vicar  general,  whtn  the 
biihop  is  m  parts  remote  ;  or  by  oiie  that  bath  ordinary  jurifdiAion,  and  is  immediate  officer  of  the 
king^s  courts,  as  the' archdeacon  of  RicbmcnJ-j  Or  by  the  guardian  of  ths  fpiritualities  during  the  va-. 
cancy  of  the  bi(hopric»  Co.  Lit.  134.  8  Co.  68.  R.  Abr.  SS4.  In  times  of  popery  excommergc- 
aent  certified  by  the  pope,  or  delegates  commiflioned  by  him^  did  not  difible  the  plaintiff;  becaufe  tha 
court  had  no  perlbns  to  whom  they  could  write  to  have  him  affoiled.  R.  Abr.  88 j.  [Where  the  ex- 
commanication  Ss  by  delegates*  a  certificate  of  it  under  their  fe^l  muft  be  produced.  Lutw.  17.  An 
excommonication  may  be  certified  per  literal  tefiamentanas  fubfi^llh,  as  well  as  by  direft  certlficaie. 
1  Ventr.  222.  Mitf .  £q.  pi.  1 86.  And  in  both  thefe  cafes  the  certificate  muft  be  pleaded  Juhfgtihm 
«i  well  in  ecpiity  as  at  la^.    Mitf.  E^.  pi.  186.] 

[The  plea  of  excommunication  muft  ftate  thcvprecifc  time  when  Baker  t. 
flie  party  was  excommunicated.]  2°"^,^^* « 

*       '  ^  Cro.Ja.  82* 

3.  Alienage. 

Ah  alien  enemy,  or  one  whofe  king  is  at  enmity  with  our's,  Co.  Lie* 
cannot  bring  any  {b)  aflion  either  real,  perfonal,  or  mixt.  rrl^TKa  ' 

^pr'tojurt%  for,  it  feemsy  he  hiay  fue  en  auire  droit  as  executor;  nor  is  it  any  exception  that  the 
teflator  was  an  alien  enemy,  onlefs  it  be  fiiewn  that  he  was  fo  at  the  time  of  his  death.  Aod  if  he  be 
tefiJent  here  ^ben  he  died,  the  court  will  intend  that  he  was  fo  with  the  king*s  licence.  Villa  v. 
Dimocky  Skin.  370.    Lutw.  35. 

[And  as  he  cannot  fue  direAly  in  his  own  namcj  fo  neither  Brandon  r. 
tan  he  fue  indirectly  in  the  name  of  a  truftcci  ^  Ter!n  Rep'.  23. 

•  B  J  But 


6  2ihtttmtnt 

Weilf  T*  But  if  he  Comes  here  under  letters  of  fafe  condudi  or  refide^ 

^iUiams,  i^ctc  by  the  king's  Kcence,  he  is  to  be  deemed  an  alien  friend  in 
U^  Raym.    ^jp^^^  ^^j  jg  entitled  to  the  fame  privileges.] 

Salk*  46*    Lucw.  34. 

to.  Lit.  An  alien  In  league  may  maintain  perfonal  anions,  otherwife 

"9'  ^*  2  he  would  not  be  able  to  merchandize  and  trade  amongft  us ;  but 
9  Buift.134.  he  ^^^U  ^^  maintain  real  or  mixed  actions,  becaufe  there  is  no 

neceflity  that  he  ihould  fettle  among  us. 
Opeaheimer  [I^  ^s  neceflary,  therefore,  in  pleading  alienage  to  a  perfonal 
^•^^y»  a&ion  to  aver,  that  the  plaintiff  is  an  alien  enemv:  when  fo 
Boric  V.  pleaded,  the  plaintiff,  if  he  has  a  protef^ion,  muft  ftate  (a)  it  in 
Browii»^  his  replication,  whether  it  be  general  or  fpecial,  and  ihould  con* 
sAtk/397.  cimig  /^\  ^ith  an  averment. 

(#)  Fort.  ^  ' 

a»i«    7  Mod.  1 50.     [h)  Wdls  y.  WUIiamt,  Latw.  34.    Ld.  lUym.  iSa. 

talk.  46.         The  old  notion  that  Turks  and  in&dels  were  perpetually  to  be 
s  Atk.  51.    confidered  as  alien  enemies,  hath  been  long  exploded  5  and  fuch 
aliens  may  fue  in  equity,  as  well  as  at  law,  for  a  perfonal  de- 
mand. J 

See  further^  tit  SlUtnSiy  (D^ 

4*  Premnnire* 

Ciib.  Hift.  Perfons  attainted  of  a  premunire  are  incapabte  of  bringing  any 
CjP.  105.    aftion,  for  they  arc  out  of  the  prote&ion  of  the  law. 

Co.  Lit.  129.     yy.iiuPtcmunirc. 

5.  Popiih  Recufancy. 

Cini.Hift.  This  difability  of  popiih  recufancy  convi£t,  is  by  virtue  of 
Ld'ii**'^'  *^  ftatute  3  Ja.  c.  5.  which  difables  to  all  intents,  &c.  except 
a43.  3  Uv.  where  he  fues  for  lands,  tenements,  leafes,  annuities,  rents,  and 
«oS.  %  Mod.  hereditaments,  or  the  iffues  or  profits  thereof,  which  are  not  to 
43-  ^^'     be  feifed  into  the  hands  of  the  king,  his  heirs  or  fuccefibrs. 

£01  r.  19. 

Sec  tlw  bead  of  Pt^j/h  Recufu^f  and  xS  G.  3.  c.  60. 
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(C)  Of  Pleas  in  Abatement  with  refpe£fc  to  the 
Perfon  of  the  Defendant  j  and  herein  of  privi- 
leged Perfons* 

^H£  officers  of  each  court  enjoy  the  ptivilege  of  being  fued  %Uod.%f;* 

*    only  in  thofc  courts  to  which  they  rcfpcaivcly  belong  ^  the  ^^•»5^ 

reafoh  whereof  is,  becaufe  of  the  duty  they  are  under  of  attend-  ^roil  Abr. 

ing  tho^  courts,  and  left  th6ir  clients  caufes  fliould  fuflper  if  they  »;»•  ^^h 

were  drawn  to  anfwer  to  actions  in  other  courts.  J*:  l^'' . 

z  iott*  55** 
4  Inft.  jif  71.  Cioni.  Jur.  Coartt,  1 1.  Gilb.  Hift.  C.  P,  009.  %!%•  Whit  peifooi  are  privilq^cdy 
Wtf  hod  of  Prkrilepf  lod  for  precedenct  of  plcai  of  privilege,  vUli  Tbomp.  4.  Rob*  £nt.  199. 
Raft.  EnL  io6.  17S.  47x.  Brownl.  161.  167*  168.  Hem.  3.  3  Inft.  Clericalii,  31  to  35.  When 
they  are  not  obUged  to  put  in  fpecial  bail  j  and  where  bail  maft  be  pat  in  when  they  fue,  vuU  head  of 
Ail  in  ciTil  caulea* 

« 

[Whenever  therefore  an  attorney  is  fued  out  of  his  own  court,  Lntw.  44. 
he  may  (ay  that  he  is  attorney,  &c.  of  another  court,  and  conclude  |39' 
with  unde  mn  intendit  quod  euf'^  is^c,  hie  placif  pradiB.  verfus  eum  ^^^  27. 
ct^fKjfcere  velit  out  debeat^  (9V.    But  the  plaintiff  may  reply  that  he 
is  a  hufbandman,  &c«  in  die  country,  and  traverle  his  being  an 
attorney. 

This  privilege  is  not  the  privilege  of  the  officers,  but  of  the  ftWiir4t. 
fuitors,  and  attendance  is  the  ground  and  foundation  of  it;  it  *^^  '|^ 
muft  therefore  be  alleged  that  the  officers  are  adually  attendant  ^to9.^ 
in  their  refpe£tive  courts^    otherwife  the  plea  will  be  dKal-  Andr.45. 
lowed.3 

But  the  plaintiff  muft  have  the  fame  remedy  againft  the  officer  Sand.  67,61. 
in  his  own  court,  as  in  that  where  he  fues  him ;  for  if  money  be  '^V^'^'g. 
attachol  by  foreign  attachment  in  the  fberiff 's  court  of  London^  ^^  J^p^' 
be  {hall  not  have  his  privilege;  becaufe  in  that  cafe  the  plaintiff  209,  aio.* 
would  be  remedilefs.  ^  ^     ^    ^  r        ^}^'  ?^*' 

sKeb.  340.  pi.  14.    %  Leon*  I56«  pi.  190^' 

So  if  a  writ  of  entry,  or  other  real  a£lion,  be  brought  againft  S^md.  67* 
an  attorney  of  the  Ksn^s  Bencb^  he  cannot  plead  his  privilege  j  ^^^  '***• 
becaufe  if  diis  Ihould  be  allowed;  the  plaintiff  would  have  a  right  so  if  u'tt- 
without  a  remedy ;  for  the  Kin^s  Bench  hath  not  cognizance  of  tomeyof tht 

real  a^ons.  Common 

-i^MW"*.  Pleat  be  filed. 

la  an  appeal*  he  ihaU  not  ham  hi«  privilege  \  for  hti  own  coort  hath  no  cognisance  of  ihia  aAion  s 

Borif  fiiedaa^tfi/.    Rep.  and  Caf.  Prad.  C.  P.  64.    Gilb.Hii».C.P.  ixo. 

(The  jurifdi&ion  of  the  court  of  confcience  for  Wefitmnfiir  ex-  Ganiacr  t. 
tends  to  att«mies ;  but  not  that  of  the  county-court  of  Middlefex :  J^^f* 
and  a  defendant  who  refides  within  the  iurifdi£lion  of  this  laft  wu^lre*' 
court  is  not  entitled  to  the  benefit  of  the  ftatute  of  25  Gk  a,  rv  Lioyd* 
c»  ^j-t  if  the  plaintiff  is  an  attorney.]  ^a'  ^^'* 

Jordan,  ihH*    Fid.  cwtr.  Silk  ?.  JUonet,  3  Burr,  1593.  and  3S».  n^cat. 

♦  B  4  The 


ni  riictie  iliiLa  oniv  wiii.:ii  rfurr  brin:r,  or  wiucli  are 
.^    jrarupr  ic^Inil  riem  hi  rieir  awn  ricit ;  far  if  chcr  fijc  or  aoe 

^"^'  ^'>  yrtfing,  inii  arc  2>  have  so  prrniegc 

*v      l^O.  JL^r-n.  r:^.      jut    Z.    x.  .«.  '.   3*.  £3^      X  3M.  25*.     Dy    Z4*  I5S>  if 


'*    t-  - 


So  Ir  «n  ora^er  ct  one  conrr  tjc  an  tiilTtrrr  at  jcotlici  amxt,  tlie 
S*  *  '?  ^  iefcHiiJiat  uixi  not  !liv^  -us  sririLcrc  ;  ttK"  mc  aneadaacc  of  the 
^  T  ''  niunuiF  -^  IS  necrt^irr  in  iii^  coGTr,  as  dot  cf  zhe  deficadaiir  in 
3r-«^.  <-v  iiis  V  and  cligrcfbte  rne  catne  is  Sc?:iIIt  amrhrri  in  cfac  GOOlt 
^  ^-  *^     wbeze  die  pi.iinmF  is  an  c^csx  .x\ 


jnc  :A»-^e  dke  srry  3  scour,    s  Str.  I7*.     i  B^  2£p»  34*^ 


^'  H-  ?^*        S0  if  a  prrrZ^ig^  pcnon  bnnj  a  joint  acicn,  or  if  an  a(3ion  be 

f*7  -'']^'  brrioehr  irifrirt  iiim  and  ccr-i,jr3,  !lc  thall  aot  feaite  his  ptrrikge : 
A-rf.    -*"    bir  this  is  ro  be  imocnrocd  w'2£xz  d!se  a<ftioG  b  Joint,  and  cannot 


»a..;.  .^ar.  be  r'rrr^red  ;  for  if  rLe  acticrt  cm  be  feroed,  vidieat  doii^  any 


it  perK>n% 
if  one  de- 
die  plea 


^K.    i  r,    g£  pririli^  will  aoc  be  allowed.] 

fwtBi<^-xs-  An  o£cer  frail  not  have  Lis  privilr^e  s^iinil  tbe  (r)  king  j  fiwr 
^^  ^**^*^'  as  rise  cxccutrre  power  is  Iriprd  in  the  ^=c»  it  would  be  unrea^ 
s  iUL  Jiar.  tctLii>Ic  that  Lis  court,  which  giTes  rrlicf  tc  private  perfoos,  fliould 
ar-oL  G-a*.  protect  any  tubjc^  from  being  brocghr  so  iu.:tice  Cor  ofiending 


againit  d:e  lawi,  which  concern  the  whole  ccrnmonweaMu 


(/  aorYlie  If  an  attoroer  of  the  C:^.^^:k  P^iJis  be  in  a^j^sJzm  marcfcb.  fat 
inMrtUd:j  ,p,at  of  hiil,  at  the  fuit  of  ji^  he  nuT  ^-'1  plead  his  priTilq;e. 

jr  -Jk  fciic  if  ^  aid  ^-  iecLirrs  asiia-f  hla  xa  .•aJ^ir^'  ««-rcf>.-;.  it  be  has  mncA  kiifrivikfe  at  t« 
^,  le  canoaac  sks  iatTmo^e  «c  U  i^^aft  £.  For  ihU «^- a  R^  Abr.  xjj.  pL  7.  Salk.  !•  pU  3. 
5SC:c.SXfi.     jLcT.  54J.    U-R^.  135. 


After  a  general  imparlaiTce,  an  oScer  cannot  plead  bis  pnn^ 
*>-  ^iH-«.  igg^  becaufe  by  imparling  he  amrms  the  jurifdiclion  of  the  court ; 
7.   ^iA.a.^  j^^  j^^  ^  better  opioion  it  feems,  that  after  a  fpedal  imparlance 
(f ;  he  may  plead  his  piirilege. 


Scr.  fix.  [''^  By  a  CxcU!  i3;^arlBKe«  la  tl»:s  c^e,  maft  be  coderfijcd  a  gCDcnl  fpecial  imparlaiioet 
-39-^  A  ,  rr^-vf.  P«i  or  priviM^  wkheat  A:^Mit  iet.  ai»ie.  x  Sir*  73S1.  it  awft  bt  plcafai ; 
isGC  ^  a...jvsd  aa  mi^Mk    m  Sa^  544.     1  Wilf.  )c^] 


sV.5:?.        TAn  attorney  who  is  arrefled  by  capi.is  on  a  fpecial  original 
^ll'^        ^^^  ^f  ^'^  f*^^^  court,  is  not  entitled  to  his  difcharge  on  fcnrihg 
fh^"'         the  iheriff  with  a  writ  of  priYiIc^Cy  bat  muft  plead  the  privilege 
in  abatement* 


He  may  plead  k  a$  well  to  an  aAion  on  a  bill  of  exchangte,  as  ComufM 
to  any  other  perfonal  adion.  I*  **"**» 

'  *  DougL  31a* 

An  attorney  has  not  any  privilege  to  be  filed  in  Middlefex  ^^''^c"^ 
o&If;  it  is  enough  that  he  oe  foed  in  his  own  courtj  ^^^^  ^^ 

In  an  adion  agatnft  B.  he  ple«ded  quod  tffe  efi  imus  atimmat*  cur.  Saik.  i .  pi. 
domim  reg^  de  Bi  withotft  faying  fuvt  teti^ore  impetratwds  hrevis  /  y  ''**^  '• 
and  a  ftfpamdeat  eufter  Was  awarded.  Pr^vii^*^ 

See  further  tit.  iSttOnieH  and  l^riflfteffe* 

(D)     Of  Mifaomer,  and  want  of  Addition* 

TkJflSNOMER  is  a  good  plea  in  ahatenuntt  for  fince  names  are  f(#)  it  f| 

■'^  the  only  marks  and  tnima  of  things  whkh  human  kind  can  jj^l?^ 

underftand  each  other  by»  if  the  name  be  omitted  or  midakeni  ^^*^^ 

dlere  is  a  complaint  againft  nobody  (0).  s  bl  r^ 

1 12c.] 

But  though  a  defendant  may,  by  pleading  in  abatenunt^  take  FiiDch.  3S). 
advahtage  of  ^nifnomtr  when  there  is  amiltake  in  the  writ  or  ^^'J^Jr^ 
dedantiont  as  to  the  naikie  of  baptiim  or  furname ;  yet  in  fucha  ^{,  ^l^l 
plea  he  muft  let  forth  lus  right  name»  fo  as  to  give  the  plaiadff  a  insby^hat 

»*««^writ(*).  2ss'ir* 

«atiSeork,(MhBMdttwiabealM,«^cilLjr>r«r.    n*rffo.i».    Ma*»  in  fittii«  ftig^fl 
bitiHme,  finr«  thai  by  fvcb  name  h«  «m  knomi  at  cha  tioMof  cht  writ  podiafed.    SktM,  640.  //.  17^ 


Vidi  SsUl  7*  pL  17.  CrMi^f.  S6.    r(^)  So  If  be  plead  a  miftake  in  cfae  addiiion,  he  maft  6t  ibrcb  & 
light  additko.    a  5/r.  S16.  xoJiSjL  loS.  1  Li.  JUfw.  1 17S.  1 541. J 

One  defendant  cannot  plead  tnijhonur  of  his  companion ;  for  L«tw.  3i# 
the  other  defendant  may  admit  hunfelf  to  be  the  perfon  in  the 
writ. 

The  defendanty  though  his  name  be  miftaken,  is  not  obliged  sStr.  istS. 
to  take  advantage  of  it ;  and  therefore  if  he  be  empleaded  by  a  {'iT^**^ 
wrong  name,  and  afterwards  empleaded  by  his  right  name,  he  toidedhim. 
may  plead  in  bar  the  former  judgment,  and  aver  that  he  is  una  iff  ieif  tobeead 
eadem  per/ana.  of  Bucking- 

*      ''  Mflilf  WIS 

■Rfted  by  the  aane  of  7.  ra£ary»  prmgtr  |  «ad  on  modon,  the  Cowt  gave  Mm  Ictfe  to  put  in  bajl» 
vnbiMit  joiaiqg  in  the  recognisancey  and  tbeccbj  not  eft6p  hiaiielf.  KnU  Stlk.  3.//.  7.  LJ,  Rsym,  64* 
H9.  7  AUJ,  38.  Str.  ft05.  a  Sir*  Six. 

In  cafe  of  felony  at  coinmon  law,  if  a  perfon  were  indicted  by  ryt  Ov. 
a  wrong  name,  he  could  not  plead  mtfmmary  but  was  obliged  to  ^'^^  >o4« 
plead  to  the  felony;  for  the  fafl  being  fworn  againft  the  party  ^a.  i/if. 
prefenti  it  was  thought  that  there  could  be  no  injury  by  the  mif'  670.  Sid^ 
ifmer^  as  there  might  be,  where  the  party  appeared  by  attorney  \  J°*  ^' 
and  felons  generally  go  by  no  certain  name,  nor  have  they  any  ^'hndof 
fixed  habitadon.  Mummer, 

and  AdJi^ 
^»  ^  a  J&tpjb.  P.  C.  xS6t  7.  that  the  party  aceofed  may  Uke  advantage  of  mifnomtrt  or  tkg  want 
*/  adAfM,  bat  yet  muft^plead  oftr  to  the  felony ;  bnt  thoogh  fuch  plea  be  found  for  hioa,  he  it  not 
tobedircbarfedy  bnt  mnft  be  indiOed  over  again  j  aeitbif  IkaU  fuch  pka,  if  found  «gajnft  hiniy  be  pe« 
l>^tQry}  baths  ihatt  be  triad  on  his  plea  ia  chief* 

But 


JO  Abatement 

Bot  it  IS  now  nccdlary  to  fet  forth  the  ftate,  place  of  abode  and 
dignity  of  the  perfon  empleaded,  left  an  innocent  periixiy  by  having 
the  fame  name  widi  the  real  defendant,  fliould  fufier;  tnerefore 
the  I  if.  5*  c^^.  ena£l8.  That  in  all  perfonal  aAions,  appeals,  and 
lodiQments,  there  fhall  be  added  to  the  names  of  the  defendants 
tbeir  eftatesy  degrees,  myftery,  and  place  of  abode. 

fc)Mfbkm  Additions  {a)f  which  are  inducements  to  the  a&ion,  maft  be 
^ti^^  made  ufe  of ;  as  if  one  is  liable  as  heir,  he  muft  be  named  heir; 
^eJ  oftjM*   fo  if  as  executor,  he  muft  be  named  fuch, 

Wib  at  l«w  aad  10  equity.    Rift.  314.  11 H.  7. 1 1.  Mitf.  Eq.  pi.  19a.  Pr.  Rcf.  %7U 

See  furdier  tit  fl^CnomOT  and  Janttftfott,  £.  F. 


(E)     Of  Abatement  by  the  Demife  of  the  KIng« 

fftuMtip  A  '^  common  law  all  patents  of  juftices,  commiflions  dvil  and 
•|iM|i»fof«  /\  miliury,  were  determined  by  the  death  of  the  king ;  and 
^luHHU  s  *n  fuits  depending  in  the  king's  courts  were  difconttnued,  fo  that 
fy*  iif^ffsff  the  plaintins  were  obliged  to  commence  new  anions,  or  to  have 
2jr* 2J*  fefummons  or  attachment  on  the  former  procefles,  to  bring  the 
2!vi!!^  9f  defendants  in  1  but  to  prcrent  the  inconvenience,  expence,  andde- 
^^ftmn,  }ay,  which  this  occafioned,  were  the  ftatutes  of  1  E.  6.  r^.7» 
Wwi^fS'  1  ^^^'3'  ^^'  *7'  /  *'•  *°^  '  Ann. ft.  i.  cmp.  8.  feQ. 5.  made, 
%\h  y^^  which  njid$  under  title  COUttJff  and  their  Jurifdi&ion  in  gene> 
$wtUHf$f'  ral,  C. 

|M^;7,  )f  iVflci  h  hf I  isith*    s5/f.S«7.    FirMi).    fi/a^.  35*  3^* 

%tff/0flst  Uf  r«^l  •  p*nt  ^«  tnulutp  ti  m  originil  writ»  ind  within  the  goienl  mrii  efthe 
ii(«l#l  i;«^#  i'7*  mU  1^114  tf»t*iJi4doMiiotabtls.    StrM.^%. 


abatement  n 


(F)    Of  Abatement  by  the  Death  of  Parties. 

TjERE  the  general  rule  {a)  to  be  obfcrved  is,  that  wherever  3  Mod,  949, 

^^  the  death  of  any  party  happens  pending  the  writ,  and  yet  the  ^7^^'  ^9^' 

jrfea  is  in  the  fame  condition  as  if  fuch  party  were  living,  there  j^  ;  court*^ 

fuch  death  makes  no  alteration ;  for  where  the  death  of  the  par-  of  equity  ia 

tics  makes  no  change  of  proceedings,  it  would  be  unreafonable  }^^*  r^pt&p 

that  the  furviving  parties  (hould  make  any  alteration  in  the  writ ;  that^hkh* 

forif  fuch  writ  andprocefs  were  changed,  it  would  fet  rights  but  ishcrtftatea 

in  the  fame  condition  they  were  in  at  the  death  of  the  parties  ;  and  V*  P'*''j|?  ** 

it  would  be  abfurd  that  what  made  no  alteration  (hould  change  jJiJIi^ft  Jf^ 

the  writ  and  the  procefs  :  and  on  this  rule  all  the  diverfities  turn,  party  dyii» 

fo  deter- 
mines that  It  can  no  longer  affe^  the  fcit,  and  no  perfon  becomes  entitled  thereupon  to  the  fame  inte^ 
reft,  the  foit  does  not  abate*  Or  if  the  inccteft  of  a  party  dying  furvives  to  anot)ier  party;  as,  if  a  bill  ia 
filed  by  or  againft  troftees  or  executors,  and  one  dies  j  or  by  and  agamil  huiband  and  wife  in  right  of  the 
vifc,  and  ^  huiband  dies,  the  proceedings  do  not  abate.  So  if  a  furviving  party  can  fuftain  the  fuit» 
a$  in  the  cafe  of  feveral  creditors  plaintifrs  on  behalf  of  (hfmfelves  and  other  creditors.  For  the  perfont 
remaining  before  the  Court  in  all  thrfe  cafes,  either  have  in  them  the  whole  intereft  in  the  matter  in 
litigationy  or  at  leaft  are  competent  to  call  upon  the  Court  for  iu  decree.  Mitf.  £^.  pi.  ^6.  3  Cb* 
Rep.  40*  %  Vem.  ^9.  3  Atk.  726  .j 

The  firft  difference  is  in  real  af^ions,  where  there  are  feveral  Cro.  Elk, 
plaintiffs,  and  there  is  fummons  and  feverance,  as  there  is  in  moft  ??^*  ^^ 
real  aflions,  tbere  the  death  of  one  of  the  parties  abates  the  writ  ^  cn>.  Jx. 
but  in  perfonal  and  mizt  a<^ions,  (where  one  entire  tiling  is  to  be  '^7*  loCo. 
recovered))  tb^e  the  death  of  the  parties  does  not  abate  the  writ ;  '  | J*  ^^^ 
and  the  reafon  of  the  difference  is,  that  where  there  are  two  joint  26.  * 
tenants,  and  the  one  goes  on  to  recover  his  moietVi  and  the  other 
will  not  proceed,  there  is  no  reafon  that  he  who  is  willing  (hould 
not  recover  his  right,  fince  fuch  tenant  has  a  diftinfi  moiety,  and 
therefore  (hould  have  an  a£tion  to  recover.    But  no  fummons  or 
feverance  lies  in  perfonal  aflions,  as  if  trefpafs  be  committed  on 
fuch  joint  tenants,  they  muil  both  join  in  the;  ad:ion  \  for  as  one 
may  releafe  the  whole,  fo  the  other  may  refufe  to  go  on,  and  his 
companion  cannot  recover  his  part  of  the  damage  without  him  : 
fo  in  debt  on  an  obligation  to  two  there  can  be  no  fummons  and 
ibverance,  becaufe  one  of  the  joint  obligees  may  releafe  the  bond : 
but  if  a  man  appoints  two  his  executors,  there  (hall  be  fummons 
and  (everance,   becaufe  one  of  the  executors  may  releafe  }  yet 
fuch  a  releafe  b  a  devqftavit  in  him  ;  but  if  he  will  not  proceed  at 
law,  it  is  no  devajlavlt ;  and  therefore  both  executors  being  only 
tmftees  for  the  perfon  de^eafed,  they  ihall  not  be  compelled  to  go 
on  together :  but  if  one  refufes,  the  other  may  bring  his  a£tion  in 
the  name  of  both,  and  have  fummons  and  feverance  \  for  other- 
wife  each  executor  might  by  coUuCon  witli  the  debtor,  and  not 
proceeding,  keep  the  other  from  recovering  the  aflets,  and  yet 
not  create  a  devqftawt  in  himfelf.     But  after  fuch  fummons  and 
feverance  he  does  not  proceed  for  the  moieties  as  in  real  aflions, 
but  he  proceeds  as  the  fole  reprefentative  of  the  teftator,  and  is 
^tiUed  to  the  whole  the  teftator  was  iu  his  lifetipie. 

From 


12  Abatement* 

Ceb.  Lit.  From  thefe  premifes  it  follows,   that  if  there  be  two  jointe'* 

'39*  nants  or  copartners,  and  they  bring  a  real  a£lion,  and  one  be  fum- 

moned  and  fevered,  the  other  (hall  proceed  for  his  moiety  i  and 
if  the  perfon  fevered  die,  the  writ  abates,  becaufe  he  goes  for 
the  whole,  in  cafe  of  the  death  of  the  jointenant,  or  of  the  co* 
partner  without  ifiue  i  and  it  would  be  improper  to  do  it  on  that 
writ,  where  by  the  fummons  and  feverance  he  went  only  for  a. 
moiety  before ;  and  the  writ  cannot  have  a  double  cSeStf  for  a 
moiety  in  cafe  of  fummons  and  feverance,  and  for  the  whole 
in  cafe  of  furvivorihip ;  and  therefore  £nce  the  nature  of  tbingn 
is  changed  by  the  deadi  of  one  of  the  parties,  there  mull  be  zn^ 
other  ^rit :  and  it  is  the  fame  bw,  if  foch  jointenants  procsed 
without  Aimmons  or  feverance  i  for  finc^  both  by  the  writ  mij^t 
by  poiBbility  recover  their  moieties,  they  ihall  not  go  on  for  the 
whole  in  cafe  of  furvivorihip  $  becaufe  the  words  and  cSc€t  of  the 
writ  at  the  time  of  its  firft  purchafing  were,  that  each  might  reco- 
Ter  his  moiety,  and  therefore  a  new  writ  mud  be  purchaicd  to  en* 
able  one  to  proceed  for  tlie  whole :  but  in  perfonal  and  mixed 
anions,  where  there  is  fummons  and  feverance,  and  yet  after 
fuch  fummons  and  feverance  the  plaintiff  goes  oh  for  the  who)e» 
therey  if  one  of  them  die,  the  writ  (hall  not  abate,  becaufe  be 
goes  on  for  the  whole  after  fummons  and  feverance  j  and  if  he 
were  to  have  a  new  writ,  it  would  only  give  the  Court  authority 
to  TO  on  for  the  whole. 
CtxK  His*  Therefore  if  there  be  two  executors,  and  they  bring  an  adion 
^1.  Leoa*  of  debt}  and  one  of  them  is  fummoned  and  fevered,  or  not,  and' 
^  fuch  fevered  perfon  dies,  yet  the  writ  (hall  not  abate. 

Co.  LU.  So  if  two  jointenants  bring  a  vnit  of  ward,  and  they  are  fiim* 

*39*  moned  and  fevered,  and  the  fevered  perfon  die,  the  writ  ihaH 

not  abate  ;  becaufe  after  fuch  feverance  he  went  on  for  the  wiiole, 
and  fo  he  does  after  the  death. 
Dyer,  279*        Sk>  in  a  qtHire  impedit  by  two  jointenants,  and  one  fummon- 
ed and  fevered ;  if  the  fevered  perfon  die,  the  writ  fliali  not 
abate ;  becaufe  the  advowfon  is  an  entire  thing,  and  the  funrivor 
proceeded  fer  the  whole  after  the  feverance,   and  fo  he  may 
after  the  death. 
10 Co.  134.       In  {a)  judicial  writs  the  fuit  (hall  not  abate  by  death,  if  the  per- 
Co.  Lit.       (on  (urviving  be  entitled  to  the  whole ;  as  if  a  fine  be  levied  by  two 
(i?BotiliaU  coparceners,  and  one  of  them  die  vrithout  iffue,  proceedings  (hall 
•bate  in  a     go  OH  for  the  Other,  becaufe  he  is  entitled  to  the  whole  by  furviyor- 
feu  fa.  be-    g^jp .  |^  jf  ^^  other  coparcener  have  ifliie,-  then  Ac  writ  (haH 
fioaTwHiL*    sdi^te,  for  the  funrivor  b  only  entitled  to  a  moiety  :  for  there  is  no 
Biowmi.  6^  fiimmons  and  feverance  in  judicial  writs. 

bat  HOC  upon 

p  writ  of  in^uifY*    Leon.  263* 

toH.  6. 30.  But  if  there  be  feveral  perfons  named  as  phinttfl^  m  the  writ, 
18  E.  4. 1,  jjjj  Qjj^  ^f  them  was  dead  at  die  time  of  purchafing  the  writ,  this 
BrownU  3/  i^ay  be  pleaded  in  abatement  \  becaufe  it  falfifies  the  writ,  and 
4.  Ciifu  becaufe  die  right  was  in  the  furvivors  at  the  time  of  fuing  the  writ,^ 
B^  Ent.  ^^  ^  ^'^^  °^^  accommodated,  as  the  cafe  then  was. 
«6.*  But 


abatement  i^ 

Bttt  if  an  crroneoas  judgment  be  given  againft  two,  either  of  iSAfr.pH- 
them  may  bring  a  writ  of  error,  and  he  may  fummon  and  fever  J'l^**"*** 
cheodier;  for  it  would  be  unreafonable  that  the  one  fliouldnot        **  ^^ 
difcharge  himfelf  of  an  erroneous  judgment  becaufe  the  other  will 
sot  intermeddle  ;  and  default  of  one  m  a  perfonal  a&ion  (hall  not 
prejudice  the  other* 

lif  there  be  feveral  defendants  in  the  original  a£tion,  and  one  Cm.  Car. 
die,  the  writ  does  not  abate^  becaufe  thefe  being  a  joint  demand,  ^|^*  J^ 
it  furvives  againft  the  refidue ;  but  if  one  happen  to  die  pending  \^^l  ^^^ 
the  writ,  there  muft  be  a  fuggeftion  on  the  roll,  becaufe  it  would  i$i.  i6i. 
be  error  to  give  judgment  againft  a  dead  perfon.  '  siiow.iS6. 

In  a  writ  of  error,  if  there  be  feveral  plaintiffs,  and  one  die,  the  Yd?.  toS. 
writ  (hall  abate^i  becaufe  the  writ  of  error  is  to  fet  pcrfons  in  Jlatu  y^**^ 
f  1/9  before  the  erroneous  judgment  was  given  ;  and  the  plaintiffs  in  cootr!  sid* 
error  are  diftin&  fufferers  in  the  judgment,  (ince  there  might  be  4i^*  [Bok 
different  cxecurions  iflued  thereupon,  and  different  liens  were  ^gJJ^J* 
made  bj  fuch  judgment  on  the  lands  of  each  of  them ;  and  by  Ld.  Raym. 
confequence  the  furvivor  cannot  profecute  the  writ  of  error  for  the  M4-  whew 
whole,  left  by  collufive  perfuaCon,  or  by  negligence,  he  (hould  2ttii!Md*u 
hurt  the  representative  ot  the  deceafed.  the  mt  m 

aamleted  by  the  Court.] 

But  if  any  of  the  defendants  in  error  die,  yet  all  things  Oiall  sia.  419* 
proceed ;  becaufe  the  benefit  of  fuch  judgment  is  to  go  to  me  fur-  H^*^*^* 
vivor,  and  he  only  is  to  defend  it. 

In  an  audita  querela  by  two,  the  death  of  one  Oiall  not  abate  the  Theil.  i  J9« 
writ;  for  the  furvivor  is  not  to  be  rcftorcd  to  any  thing  that  he  ^  JJ^','' 
has  Joft,  but  only  to. difcharge  himfelf  of  the  execution;  and  '       ***^ 
thereupon  notwithftanding  the  death  of  the  otlier,  hetnay  proceed 
for  a  difchaqpe  in  toto  for  himfelf. 

[Upon  the  iame  principle  it  was  holden,  that  a  prohibition  by  Mlddfcton 
hnfband  and  wife  to  a  fuit  in  the  fpiritual  court  did  not  abate,  by  cit^'^^' 
the  death  of  the  hnfband.  Andf .  '57. 

Caf.  Temp.  Hardw.  395, 

The  death  of  the  leflbr  of  the  plaintiff^  In  ejcftment  (though  only  1  str.  1056. 
tenant  for  life)  b  no  abatement. 

A  fieri  facias  doth  not  abate  by  the  death  of  the  plaintiff^  after  Clerk  ▼. 
the  feizure  of  the  goods,  for  by  the  fcizure  the  property  is  chapged.  ^^'   ^ 
But  if  die  eoods  feized  are  not  fui&cient  to  fatisfy  the  debt,  a  fe-  ,0^2.  iSatk. 
cond  fieri  racias  cannot  iflue  without  a  revivor  of  the  judgment.  3^^*  ^'^^ 
(fl)  An  extent  abates  where  the  death  happens  before  the  liberate  /  ^^^*  *^' 
for  until  that  is  awarded,  the  execution  is  incomplete.     So  a  fe-  (J)  wha- 
queftration  to  compel  performance  of  a  decree,  when  the  party  dies  r^ni  v. 
before  Older  for  fale  of  the  goods.  f  vil^Thi. 

A  fuit  for  partition  of  lands  is  not  abated  by  the  death  of  s  &  9  w.  3. 
one  of  die  tenants.    Nor  is  a  fuit  on  the  ftatute  of  hue  and  cry,  ^'  3>-.f'  3- 
ooiMDeBced  in  the  name  of  the  clerk  of  the  peace,  abated  by  his  2^.  f]'^\  ^ 
death  or  removal* 

If  the  pIsnntifF  or  defendant  die  whilft  the  Q)urt  are  confider*  i  Burr.x47. 
iDgof  dieir  judgment,  they  will  permit  the  judgment  to  be  en-  J^^**b"^; 

terc4 


•^:lti. 


i£>  fSTiiapL*  if  ttKTT  K  am*  f-nrDic?iB>  ctrksr  ivr  tnc  tAer  pvtj ; 

Imt  "wiirrt  tbs:  pxnccsdings  zn  n.  ttir  ramBm.  niuA  of  ]avy  they 

csmnn  interfere:. 

An  miuimjiioD  docs  not  aTrrrs  nr  ^k  lir  jili  cc  lie  attonKy-fe- 

iteral ;  nor  tir  tut  d^ati:  of  l  TSiaror  'wrhi'  prntrmztes  lor  Ac  l^ix^  9 
y.«i^.^i.  (^  *  Boi,  n  fccmi-  br  th^  rirrrr  t£  ar  imnrmsr,  oie  tain,  &c-  ibr  in 
**««»5  '^^      IiJcb  caif  riis  agonrrv  -  ■ 'ri*^ :  al  m::^  "UTDz^a:  inr  liic  khafs  moictT. 


ysr,. 


Mitf.  &;.  Thf  piDgadmtrc  upor  ar  hnofrmzfuro  ir  eqmtr  can  cbIIj  «iafr 

^91.  t-x-  i,y  tin  at:ati.  or  detrrmmatni;  n:  nnrirP  of  thr  ddcDdant.  Bat  if 
tiiij.  ck.  Acre  art  itrrsra^  rdatorij  tiif  dsaiii  oc"  any  of  Thrm,  vlnk  tlKit 
Airt-  X.  fiiTvive:  one,  wil"  no:  it  z:-^  drpsr  affisS  xbe  liur :  int  if  aH  die 
iclatcTi  ^VL^  tr  if  iiicit:  Lr  bin  ant^  and  zhai  xdainr  cfics,  die  Couit 
wTill  not  pcTTTiir  ar.}  furtl^r  rrpzerdinc  tiE  an  ordsr  Ixas  been  ob- 
taineC  for  iibcr^y  rz  inirrt  t:>*:  riimj:  of  a  nrw  relator,  and  fiich 
naiTit  it  inrtrrrcd  arrordinp'^  ;  n:':.snpt  .is:  ^icre  would  ic  no  pcr- 
foL  habk  tD  p^y  tiii  c:..^  of  ihr  :uru  ir  caie  xhr  informatioil 
fiiDUicl  bt  druiisc.  irrpTppir,  or  far  ai:\  ^.lisr  isalbn  fluwld  bcdi^ 

JDllitC. 

£«).  CUT.  Tnt  hcncBz  of  i.  rirrrr  in  caiirr  mnr  "be  iai  nonriddbnd- 

ii^  ih£  dtraixi  of  lomc  cc  tL>  pomrs,  prm-msd  znat  nnrhnig  be 
lequirabic  of  liidET  Trprcitmrarives. 

■»  v«».33i.  Ahcr  a  cauic  hzh  berr.  iicard  3C  a  ^iT  of  ismspilcaidcry  and  a 
triai  a:  jLiiv  i:2S>  becL  c^rrftrd  tr  fittir  tiit  nri^t  bem'eca  the  dc- 
fcncann*.  tiis  csird:  ci  tbt  T»l.iinnL  caca  nor  alKOt  ii-  ior  Ids  in- 
tsarei:  it  a:  nrr  md-J 

CoBtin«d         iy  ibc  i '  Lin.  z^  c-  r.  i:  IE  CT.:j^rf ,  *"  Thzt  ir  aL 


F 


verd-u  aut-  'iidrnicni  ir.LL  do:  be  £Ijcir«:  ior  error,  ib  as  fodi 
tiuj  03  1  Ji  «  juapniiin  bt   .- .  er.i-.T!:  j  ttilIus  nrD  :g:ijjs  aircr  fa  A  wadaBU^ 

1.  5-  »r  ■  If  cr:ircT  t>f  :tr  rart.r-  ait  si  -n  rinr  nrnrr  thr  rHixr..,  .>  no:  c' tr«  fiKBtt^  faift  if  after 
<fir  aOi^e!.  tRf:tiu  xtaou^t  tyaan.  ir,A^  i  .  lu  eviir  :  to*  Ttir  unz^ss*  3^  r^tr,  ons  *a*-  is  Imb.  ]^ Aal  In  die 
former  caic  ttjc  Cour.  li  f  tt.a*  r  u.-  at  luc  d:.z  r  iiu.  \  r^ri^r-  TTKr  w.m.i  cicft  oc  jii%iii  fiT* 
Salk.  ?-  f  =i«  Bnt .:  Lart  lr>r'*iiL  z^i  y  c  >^vts  iuhul-t  no:  j&^r.a:  .r  ijc  r-m:,  n  iczq{  &tBd  ob  tibc 
vecorC   toat  tiK  Mf?x*ujm:  .» .vaiec  «f  ji\'ir  rurrvrr  rr-iin."  j-  a  ic*  «c  a>il^  iBd  bame  the  4ij  ia 

BaakLf  tbe  pnmttS  drsi,  snt  rtK  Acicr.oaa:  ilpr:.  ;.^~Tzicir  in;  ieronc  is -re.  Atxc  lie  tcr^fiy  t2ut;s 
lAtttiifi  ttK  £^:U42U  azic  tnt  laac  as  r:  m  liac  ac:u^'^  srTrrsc  jur^r^rumr  m  the  vofl-  &A.  %iS' 
Tjuik^iBem  xvitoKd  accoiuxo^  is  the  frarirs.  ster  tXK  ii^rTii.f  f  a^^j-.,  iLa:.  Tciarr  2n  a9  ts^KCbto 
ia:.  ]t^  ]  Lcr.  s-i.  X.:>ir..  cic.  Wt)=Tr  ni;  jur^  nuoa  a  m-<^-.««  ^«}x.trl,  sad  Tiir  fJi'inTifr  disd 
jc  ti*c  tnc  ir  wh.-l  rr  wa.^  tt  ix  a^ard,  lii?  ii.»:|:''..cir:  -wwe  t-   r"' »— :  rr?crat  sy  js  «f  liie  fcft  4sy 


-LJ' 


An<#fi»^  '^^Aj'  inf'jrmziloii  for  a  penzjtr  iin3cT  the  Fnenci  ad  was  ad- 

^^;l  *'     -uc^tc  licit  to  br  "srrJLlii  tlas  ilar-utr,  but  ro  abztc  be  tbc  deaoh  of 


I'A.c^J^i^  Vt*  '^t*v:*:izrr!  b^Tarem  t}-,f  ^crd.ci  and  ihc  ^acgiDcat  ^  f<jr,  in  the 
f -1:  t  -;  :.c,  it  li  Tizfi  zn  iCil:*:!  rez!,  pencn::'.,  or  rrixt  ;  fccondlj» 
t-i*:  i  .ziy  vL-z.-n  be  rr?7tT>  i;id  ro  ^s  a  iJirrv  ;  thirdlT,  it  is  not 
a  "  ,•},  win  lira  c:  cuft::r:s  or  ai^y  rc%vr.uc  of  ibc  crovn  \  and 
iiJ/y,  iiivji*6  d:>  2u>i  con: jrcbcad  inf crziaiioas  bctn cen  party  and 

prty, 


abatement  i^ 

p2Xtjt  or  include  the  king.  A  fuggeftion  of  the  death  upon  the 
roll  coiifefled  by  the  attomey-generaLl  was  thought  fufEcient  with- 
out a  vrkof  eiror. 

The  rule  laid  down  by  the  Lord  Chief  Baron  Gilbert  in  the 
preceding  part  of  this  chapter  refpe£iing  the  non-abatement  of  a 
fuit  by  the  death  of  any  .of  the  plaintifis  or  defendants,  when 
fuch  death  made  no  alteration  in  the  proceedings,  though  founded 
in  reafon,  was  not  uniformly  fupported  by  authorities,  but  the 
aid  of  the  legiflature  was  requifite  for  the  purpofe  of  enforcing 
it;  accordingly,  it  was  enaded  by  the  8  Be  9  W.  3.  c.  il.  f-  7. 

*  That  if  there  be  two  or  more  plaintiffs  or  defendants,  and  one 

*  or  more  of  them  (hould  die,  if  the  caufc  of  a£tion  furvived  to 

*  the  furviving  plaintiff  or  plaintiffd,  or  againft  the  funrivihg  de- 

*  fendant  or  defendants,  the  writ  or  a£tion  fliould  not  be  thereby 
<  abated  ;  but  fuch  death  being  fuggciled  on  the  record,  the  a£Hoa 
^  ihould  proceed  at  the  fuit  of  fuch  furviving  plaintiff  or  plaintiffs 

*  againft  fuch  furviving  defendant  or  defendants. 

The  formal  fuggeftion  of  the  death  need  be  only  on  the  plea-  Farr  ▼. 
roll;  nothing  more  is  neceffary  on  the  ni(i  prius  roil  than  merely  ^n»  J 
to  point  out  to  the  judge  what  he  is  to  try,  and  between  whom.       «**»•  J  *• 
Although  the    ftatute  make  mention  only  of  anions  at  /aw^  BrowBT. 
yet  it  hath  been  conftrued  to  prevent  the  abatement  of  a  fuit  in  ^^^*  * 
equity,  provided  that  the  fubjeft  matter  of  the  fuit  be  not  affedled         *'  ' 
by  it.] 
^By  the  laft  mentioned  ftatute,  f.  6.    it  is  enafted,  That  if  any  rwliei«  i 
plaintiff  happen  to  die  after  an  interlocutory  judgment,  and  be-  defendant 
fore  a  final  judgment  obtained  therein,  the  faid  a£lion  (hall  not  ^^  expixa! 
abate  by  reafon  thereof,  if  fuch  aAion  might  originally  be  profe-  tioa  of  the 
cuted  or  maintained  by  the  executors  or  adminiftrators  of  fuch  tinoctopka* 
plaintiff;  and  if  the  defendant  die  after  fuch  interlocutory  judg-  judgc*or- 
ment,  and  before  final  judgment  therein  obtained,  the  faid  ac-  der,  it  was 
tion  fliall  not  abate,  if  fuch  a£bion  might  originally  be  profecuted  ^oWen  thac^ 
or  maintained  againft  the  executors  or  adminiftrators  of  fuch  de-  could 'not! 
fendant ;  and  the  plaintiff,  or  if  he  be  dead  after  fuch  interlocu-  under  this 
tory  judgment,  his  executors  or  adminiftrators,  {hall  and  may  f^>  ^S" 
have  'ii  fare  facias  againft  the  defendant,  if  living  after  fuch  in-  an/ru^m 
terlocutory  judgment ;  or  if  he  died  after,  then  againft  his  exe-  a/ciic  fa- 
cutors  or  adminiftrators,  to  ftiew  caufe  why  damages  in  fuch  ac-  ^'"  *^*'*' 
tion  ihould  not  be  afieffed  and  recovered  by  him  or  them  \  and  whf.  315. 
if  fuch  defendant,  his  executors  or  adminiftrators,  (hall  appear  Waiiop  ? . 
at  the  return  of  fuch  writ,  and  not  (liew  or  allege  any  matter  *'**^  i 
fufficient  to  arrcft   the    final  judgment  \    or    being    returned 
warned,  or  upon  two  writs  oifcire  facias  it  be  returned,  that  the 
defendant,  his  executors  or  adminiftrators,  had  nothing  where- 
by to  be  fummoned,  or  could  not  be  found  in  the  county,  (l)all 
make  default,   that  thereupon   a  writ  of  inquiry  of  damage 
fliall  be   awarded,  which  being  executed  and  returned,  judg« 
ment  final  (hall  be  given  for  the  faid  plaintiff,  his  executors  or 
adminiftrators,  proiecuting  fuch  writ  or  writs  of  fcire  facias^ 
againft  fuch  defendant,  his  executors  or  adminiftrators  refpcc- 
tivcly.* 

5  [WIiv!rt 


i6  diMtf meiit^ 

[Where  plamtitf*  died  after  a  ruk  br  0oo£ent  to  lefitf  ^a 
pnichoaotaiyy  and  before  the  rcpartm  the  Court  alloved  his  «k«* 
ecator  to  be  made  a  party  to  the  ruM?,  and  dire&ed  tlte,jpiQ|b9* 
aocarj  to  proceed  without  the  defendaat'e  qqo&oL] 

(G)    By  ReaToa  of  Coverture. 

/^OVEkTURE  18  a  good  plea  in  aiatement,  which  may  been 
^  tlier  before  the  writ  fued,  or  pending  the  writ.  By  the  fizft 
the  writ  is  abated  dtfoBo^  but  the  fecond  only  proves  the  writ 
ahatcable }  both  are  to  be  pleaded,  with  this  difFerence,  that  co- 
verture pending  the  writ  muft  b^  pleaded  pofi  uliimam  continue 
lionim  \  whereas  coverture  before  the  writ  brought  may  be  pleaded 
at  any  time»  {a)  becaufe  the  writ  is  iefoBo  abated ;  but  if  a  feioe 
Ible  takes  out  a  writ,  and  after  marries,  the  defendant  was  legacy 
attached  on  fuch  fuit  \  and  therefore  may  plead  in  chief  to  it  a^y 
defence  he  has. 

— lUfUdfi  mA  tbe  Court  inclliied  to  think  the  writ   abated,  becattfe  ber  lupK  VM 
itikf  1 38.    [Bnc  1  Ld»  Kmr.  1525.    a  Str,  81 1.  Bsrmard.  K.  B.  70*  are aM  expreft,  tbit 
huhrifffiwlaiit  after  aaios  brought  cannot  abate  nlabtiff^twrit.  See  too,  to  tbe  ftmf^flffti 
ttUf^S^J    (4}  ViSe  Infra. 


WkK.  BM,      If  a  writ  be  brought  by  J.  and  B.  as  baron  and  feme,  whereas 

^^'  they  were  not  married  until  the  fuit  depended,  the  defendant  may 

plead  this  in  aidtetneat ;   for  though  they  cannot  have  a  writ  in 

any  other  form,  yet  the  writ  Ihall  abate,  becaufe  it  was  falfe  what 

fued  out* 

UiA,s4.        If  a  writ  be  brought  againft  a  feme  covert  as  fole,  Ihe  may 

•^  »54*    plead  her  coverture  j  but  if  (he  negled  to  do  it,  and  there  be  a 

sMLEcf.   recovery  againft  her  as  a  feme  fole,   the  hufband  may  avoid  it 

S%*   [Tke  by  writ  of  irrcff  and  may  come  in  at  any  time  and  plead  it. 

faca  Of  CO* 

iwrtwe,  wbctbcr  m  fhiMiBf  or  <leien4uit,  can  only  be  in  abiteaeat,  Milner  v.  Milnet,    3  Tcr.  Rep. 

^7.    Soe  iSt  Baron  and  Feme.] 

iaUc^  t,  pi.  If  an  aAion  be  brought  in  an  inferior  court  againft  a  feme  fole, 
2^J||^'  and  pending  the  fuit  ftie  intermarry,  and  afterwards  remove  t<ic 
HmmMc.  caufe  bv  babeas  corpus.^  and  the  plaintiff  declare  againft  her  as  a 
Ojfc.  Hift.  feme  fole,  flie  may  plead  coverture  (B)  at  the  time  of  fuing  the  btieai 
[(i-) E« A«  corpus,  becaufe  the  proceedings  here  are  de  navo^  and  Ae  Court 
fka  of  CO-  takes  no  notice  of  what  was  precedent  to  the  bab^ai  corpus ;  but 
•g»«^  upon  motion  on  the  return  of  the  habeas  corpus,  the  Court  will 
hMkUm  P?"^  *  procedendo  9  for  though  this  be  a  writ  of  right,  yet  where 
^iOLmtA.  It  is  to  abate  a  rightful  fuit,  the  Court  may  refufe  it ;  and  the 
^Jjjjjj*^''*  pbintiff  had  bail  below  to  this  fuit,  which  by  this  contrivance  he 
BmmJiss.}  ^  oufted  of,  and  poflibly  by  the  fame  means  of  the  debt. 
Coa.  Car.  If  a  feme  Ible  plaintiff,  after  the  verdid,  and  before  the  day  in 
Jjs.  fBniC  Bank,  ukes  hulband,  (he  (hall  have  judgment,  and  the  defendaat 

cannot  plead  this  coverture,  for  he  has  no  day  to  ptead  it  at. 
s  res.  tMu      [In  equitv,  a  fuit  does  not  abate  by  the  marriage  of  ^  femajc 
defendant,  out  the  plaintiff  may  proceed,  only  entering  the  nai^e 
of  the  hufband  and  wife  in  the  fubfequent  proceedings. 

I  Though 
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Though  a  fuit  in  equity  regularly  become  abated  by  the  marri-  Lsdy  Cnm- 
•gc  of  a  female  plaintifFi  yet  if  ihe  afterwards  proceed  in  the  fuit  ^^,"*  7* 
as  a  feme  fole,  the  mere  want  of  a  bill  of  revivor  is  not  error  upon  ,  ch.  |^'. 
which  a  decree  can  be  rcverfed  upon  a  bill  of  review  by  the  de-  13 '• 
fendant  (a).      And  if  the  hufband  die  before  revivor,   flie  may  ^^i^!iJ^*'^ 
proceed  without  it,  for  then  her  incapacity  to  profecute  the  fuit  is  rm,  1772, 
removed  \  but  the  fubfequent  proceedings  are  in  tlie  name  and  «>^  in 
defcription  flie  has  acquired  by  the  marriage.]  pj!'<7.  ' 

(H)     By  a  Defeft  in  the  Writ. 

nfHE  foregoing  objef^Ions,  fuch  as  want  of  jurifdidioni  difabv^  . 
'*'    lity  in  the  plaintifTi  or  privilege  in  the  defendant,  (s^c,  being 
matters  dehors^  muft  be  fhewn  to  the  Court,  and  muft  be  pleaded 
in  proper  time  and  manner ;  but  for  defers  in  the  writ  itfelf  the 
Court  may  ex  officio  abate  it. 

And  herein  we  muft  obferve,  that  the  law  hath  been  very  ftri£l  9  H.  7.  t4 
in  obliging  men  to  keep  to  the  legal  forms  it  prefcribes ;  and  there-  '®  E-  3-  «• 
fore  in  the  writ,  which  is  the  foundation  of  the  whole  proceed-  xinft.  66«4 
ing,  requires  fuch  certainty  and  exaftnefs,  as  that  no  perfon  be  Hob.  i.  51^ 
arrefted  or  attached  by  his  goods,  unlefs  there  appear  fufficient  q'^^ 
groaods  to  warrant  fuch  proceedings ;  fo  that  if  the  writ  vary  ma-  cro.  jac«  * 
terially  from  that  in  the  regifter,  or  be  defe£tive  in  fubftance,  576-7« 
the  party  may  take  advantage  of  it. 

But  though  the  writ  vary  from  the  regifter,  yet  if  it  be  war-  Hob.  S^^ 
lanted  by  the  modem  precedents,  this  (hall  not  abate  \u 

( I )     By  the  Writ's  not  agreeing  with  the  Connt. 

IF  the  count  or  declaration  varies  in  form,  the  defendant  may  Cro.  Bi;^ 
*  plead  it  in  abatement  {b)y  for  the  plaintiff  has  abated  his  own  writ  1^^'   ^~' 
by  profecuting  it  in  a  different  manner;  but  if  it  varies  in  fubftance,  jon.  }^^^ 
the  defendant  may  move  it  in  arreft  of  judgment,  becaufe  the  [  ;^)  The 
Court  has  no  authority  to  proceed,  a  different  matter  being  profe-  defendant 
cutcd  from  that  which  the  writ  has  given  authority  to  the  Court  ^^^^^if^*^ 
to  take  cogmfance  of.  between  the 

writ  and  coont,  withoat  pfaying  oyer  of  the  writ,  and  ihewlng  Jt  to  the  Court,  i  Wilf.  85.  3^5.] 

The  declaration  varying  from  the  writ  (r),  as  by  laying  the  ^^^.J'^^' 
caufe  of  adion  in  the  reign  of  a  prcfent  king,  where  the  writ  fup-  ^^ ^y  **^' 
pofed  it  to  have  been  in  the  reign  of  a  former  king,  or  by  giving  the 
defendant  a  name  different  from  that  in  the  writ  (rf) ;  as  where  the  (</)  Yd  v. 
writ  calls  him  A.  B.  of  Louden^  alderman,  and  the  plaintiff  de-  'J^J^'^^^ 
dares  againft  him,  as  -^.  B.  of  London,  Efq. ;  or  where  the  dccla-  utch/173. 
ration  is  othcrwife  defeftive  in  not  purfuing  the  writ,  or  not  fel- 
ting forth  the  caufe  of  aftion  with  that  certainty  the  law  requires, 
or  in  [e)  laying  the  offence  in  a  different  county  from  that  id  (0  Alieo^ 
which  the  writ  was  brought  5  in  all  fuch  cafes  the  defendant  may  *'*  '*• 
plead  in  abatement. 

Vol.1.  C  E«t 


i8  X&atement 

D0a.Pl.S4.      Bat  the  writ  majr  in  Ibiiic  cafes  be  general,  and  the  declandon 

6  piut  ttii-    fpecial ;  as  where  a  ftatute  gives  an  aiObny  but  does  not  prefcribe 

lian^orthe '  '"7  ^^"^  ^  ^  ^"^^»  ^  ^"^  framed  by  the  common  law  will 
declaration*!  ferve,  and  the  fpecial  matter  may  be  fet  forth  in  the  declaration. 

H>«*in|  «^th  tlte  writ.    Tit.  Pleader. 

14H.  s.  14,      If  a  feme  fole  be  difleifedy  and  afterwards  marryy  and  ihe  and 

s  An4.  97.    {ler  hufband  bring  an  aflize ;  the  diflcifin  mail  be  alleged  to  be 

done  to  the  wife :  but  if  a  feme  difldioTefs  marry,  in  an  affife 

againft  them,  the  diffidfin  ihall  be  alleged  to  be  done  bj  them 

both,  becaufe  there  is  n6  other  form  of  writ. 

,  (K)     Where  the  Writ  is  abated  de  faSo^  or  is  only 

abateable. 

ft  H.  6. 4.  rq  ERE  the  general  rule  to  be  obfenred  is,  that  where  the  writ 
l^^-^^'/J*  *^  is  defaao  a  nullity  and  dcftroycd,  fo  that  judgment  thercup- 
Miioer  v.  ^^  would  be  eTToncous,  there  the  writ  is  defoBo  abated;  as  if  an 
Miines,  fa-  aftion  bc  bfought  againft  a  feme  covert  as  fole,  this  makes  an- 
P^  (^)*     other  man's  property  liable  without  giving  him  an  opportimitjr  of 

defending  himfelf ;  which  would  be  contrary  to  common  juftice> 

and  therefore  the  writ  is  defoEh  abated  (a). 
^«th.  f  7*.  So  if  the  return  of  a  plurits  mandamus  be  laid  to  be  aftct  the  be- 
tafc'ui?"  gi""ing  of  ^  term,  and  the  memorandum  of  the  bill  bc  entered  gc- 
Coort  gave  ncrally  of  that  term,  this  makes  the  writ  a  perfcft  nullity  \  for  by 
^^'^  the  plaintiff's  own  (hewing  he  had  no  caufe  of  a£lion  at  the  time 
a  i-e».*i97.  '^^cn  the  aQion  was  brought. 

Br.  OiBce,  [So  if  the  matter  in  queftion  appear  to  be  excluftvelj  of  ecclcfiaf- 
Jec.  !».  16.  deal  cognizance ;  (j)  or  if  an  appeal  of  death  be  brought  by  a 
*^^^*i*3*  woman  of  the  death  of  any  one  clfc  than  her  hulband ;  (i:)orthe 
K  (J  3B«l.  ^^^^  ^  1^^^  ^o  be  under  forty  (hillings. 

1591.  4  Tem  Rep.  495. 

^™«j*  So  in  equity,  if  a  bill  of  appeal  and  review  be  brought  of  a  d»r 

I vo^Tisa.  ^'^  "*  ^^  court  of  a  county  palatine. 

fioiu  xSo.  And  as  in  thefe  cafes  a  fatal  objection  to  the  proceeding  appean 
upon  the  very  face  of  the  record,  the  Court  may,  and  ought  or 
c^cio  to  abate  the  fuit  at  any  rime,  and  in  any  ftage  of  it.  For  the 
Court,  who  are  to  judge  according  to  law,  arc  not  cooduded  by 
the  admifEon  of  the  parties  of  any  thing  that  judicially  appears  to 
be  contrary  to  it. 
racQJb  «.  Regard  to  publick  decorum  and  their  6wn  dignity  fometimes  calls 
^^^  upon  the  Court  to  interfere  in  this  manner  \  as,  where  the  queftion 
finiwn  V.  propofcd  ou  the  record  is  idle  in  itfelf,  and  involves  no  civil  right 
ixsXcm^  oH.  or  injury,  and  would  introduce  in  its  difculEon  indecent  or  impro- 
BLKcp,43,  per  evidence. 

hSb  '*  '^^  Courts  having  a  general  and  necefTary  control  for  the  pur- 

«  Bi.  Kep.  P®^^  ^  juftxcc  over  all  caufes  depending  before  them,  will  occa- 

7  A  Kca-  fionally  intcrpofc  on  the  motion  of  a  defendant,  and  ftay  the  pro- 
•JJJjj^  ^-  cecdi'i^.  Thus,  though  upon  Ae  face  of  die  record  the  demand 
^Teria  exceed  xhc  fum  of  forty  (hillings^  yct|  if  upon  affidavits  on  the 

6  pavt 
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part  of  the  defendant,  uncontradi£led  by  the  plaintiiF,  it  be  fliewn  Rep.  495. 
that  in  h&  it  do  npt  amount  to  that  fuxn,  the  caufe  will  not  be  WeUirgtoa 
permitted  to  proceed  any  farther  in  the  fuperior  court,      (a)  So  Vy^* 
if  in  an  aAion  for  bribery  on  the  ftatute  of  2  Geo.  a.  c.  24.  it  ap-  Rep.  6i« 
pear  that  the  plaintiflFwas  guilty  of  wilful  delay  in  the  profecution  W  ?«««»• 
of  hisfuit,  which  £a£l  the  defendant  could  not  introduce  either  TcrmkL, 
on  the  record,  or  at  the  trial,  the  Court  will  ftay  the  proceedings ;  5. 
for  wilful  delay  is  exprefsly  prohibited  by  the  ftatute. 

[h]  So  where  they  find  that  aflions  have,  been  brought  againft  W  l^&all 
feveral  upon  a  penal  ftatute  which  makes  only  one  offence  \  they  ^I'i:*^**"* 
will  ftay  the  proceedings  upon  payment  of  one  penalty.]  Rep.  ^i^^ 

Where  the  writ  is  only  abateable,  it  muft  be  abatea  by  plead-  (0  Saik,  t. 
fflg  in  time;  for  matters  (c)  in  and  {d)  before  the  writ,  cannot  ?Jj^«  ^* 
be  taken  adrantagc  of  in  error,  853.  Iw. 

169.  JUL  Air.  783.  That  a  man  ilial]  not  a£Sgntliat  fbr  tmar  which  he  might  hive  pleaded  in  a^aft* 
■or.  Cgrth.  i  %^  There  if  a  diffinmce  between  original  and  judicial  writs }  for  in  the  roniier»  matter  of 
fann  abates  them  as  well  as  Aihftaoce }  ^Ihtr  in  the  latter )  for  if  the  fobftance  be  good,  the  want  oi 
him  will  be  aided.  41  £.  3.  1 3*  14.  Id)  Otherwiie  of  faults  in  the  proceedings  after  the  writ.  Br^* 
foMX  LattHf  9.  4S.     For  this  vidt  dt.  Error* 

_  » 

Therefore  if  a  feme  covert  bring  an  a£Hon  In  her  own  name  Carth.  1x4. 
per  eOtomatumj  and  the  defendant  plead  in  bar  to  the  a£lion,  he  ^2^' 
ihall  never  afterwards  aflign  the  coverture  for  error.  K.  %\  617! 

-     Cro.  £1.  554. 

So  though  it  be  a  good  plea  for  a  defendant  to  fav  that  a  ftran-  Skin.ia.  pi. 
gcr  is  tenant  in  common  with  the  plaintiff,  yet  it  he  does  not  '*•  Saik.4. 
plead  it  in  abatement^  be  (hall  not  have  advantage  of  it  in  arreft  of  ^'  '^* 
judgment. 

So  if  an  action  be  brought  againft  one  executor,  where  there  Carth.  261. 
are  more,  if  that  one  executor  do  not  plead  this  in  abatement, 
bat  plead  to  the  a£lion,  he  ihall  never  have  advantage  of  this  plea 
afterwards. 

So  where  trefpafs  is  brought  by  one  jointenant,  or  by  one  te«  Caith.  %^u 
nant  in  common,  and  the  de^ndant  pleads  to  the  aSUon,  and  the 
jury  find  fpeciaUy,  that  another  (not  named)  is  jointenant  or  te« 
nant  in  common  with  the  plaintiff;  yet  he  fliall  have  judgment, 
notwithftanding  the  writ  at  firft  was  abateable. 

So  where  an  a£tion  of  debt  is  brought  on  a  joint  bond  againft  Cio.  Ells. 
one  of  the  obligors,  and  upon  mn  eflfaBum  pleaded,  the  jury  find  554^ 
ihatj,  S.  {men  living)  was  jointly  bound  with  the  defendant,  Moor^lli. 
yet  the  pbintiff  fliall  have  judgment.  3  Mod.  323.  Mod.  loi.  skin.  2S0. 

Tenant  in  common  of  lands  brought  an  a£lion  of  trover  in  his  THa.  14 
own  name  alone,   for  cutting  dowi\  trees  and  carrying  them  ^'  *• 
away  j  the  defendant  pleaded  to  iffue  5  and  in  a  fpecial  verdid  it  m^^ls/^'bi. 


was  found,  that  the  plaintiff  was  tenant  in  common  with  J.  S.  twem^/ac*- 
not  named;  yet  the  plaintiff  had  judgmentj^  becaufe  this  was  a  q^^^ 
laatter  pleadable  in  abatement. 

[If  one  only  be  fued  on  a  joint  note,  it  muft  be  pleaded  in  r^cst. 
abatement ;  it  will  not  be  error.    So  in  aftioos  againft  partners.  Abboa^ 
But  where  an  adion  is  brought  by  a  joint  covenantcCf  advantage  ^JT^-  *3** 
may  be  taken  of  it  by  demurring  gen^raUy.  Smith/* 

aBLRep.  947,  Riccv.  Shute*  5  Bnrr.  a6iz.    i  BL  Rep.  695-  S.C.  Cabdv.  Vasghan,  f  Jaund* 
^$1'  iSid.4ao«  .S.C.  iVaitr.34«  S.C.  B.N.P|  ^S.  5Co.ii9« 
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Sarcr  v.  In  fuch  a  plea  to  an  aAion  on  a  bond,  it  maft  be  ftated  that 

ft^HTii  a  t^  other  oblieor  executed  the  deed,  and  that  he  is  ftill  alive-  k 
i&j«<;4yi'9i.  IS  not  lunicient  to  lav  that  another^  not  named,  was  jointly  bound. 
Kocner  v-  But  if  it  appear  on  the  face  of  the  declaration  that  both  obligors 
^G^*JvA\n  h^vcfealed,  and  both  are  living,  the  objc&ion  is  good  in  antft  of 
5B«i^.i6i^  judgment. 
II  H.  7.6.        But  in  trcfpafs  it  is  no  plea  in  abatement,  that  there  is  another 

joint-trefpailbr  not  named.] 
C»o,  Jjc.  If  a  qunre  hnpedit  be  brought  againft  the  bifliop  and  incumbent, 

B^'i  4«  <  ^^^If  without  naming  the  patron,  though  this  might  have  been 
s  BrovvL  pleaded  in  abaiemint,  yet  if  the  defendant  plead  in  bar,  (s'r.  it 
-*9-  cannot  after,   upon  a  writ  of  errory  be  afligned  for  error;  for 

luT'iRcL  ^^o'^g^  ^^^  vf^Tit  of  the  patron's  being  made  a  defendant  might 
fi;p.  2;9.  '  make  the  writ  abateable,  yet  it  was  not  thereby  actually  abated  j 
^*  /*•        and  nothing  (hall  be  alTigned  for  error  concerning  the  writ,  but 

what  ;i£lually  abates  it. 
%r^  Ahr,  If  an  a£lion  be  brought  againft  fir  Francis  Fortefcue  mifhem  if 
jj'*  ^^*'  barcfuttumy  and  he  appears  and  pleads  to  ifl'ue,  and  a  verdift  and 
iw£  ft«^  judgment  is  given  for  the  plaintiff,  the  defendiiut  in  a  writ  of  er^ 
450.  S.C.  ror  (hall  not  aflTign  for  error  that  he  was  a  kmght  of  the  haihy  and 
ought  to  be  fo  named  *,  for  he  has  loft  this  advantage  by  appear- 
ing to  the  other  name,  and  thereby  concluded  himfelf. 
f^m,  170,  If  a  writ  be  brought  to  the  damage  of  40/.  and  the  plaintiff  de- 
Mto  thf*!*  ^'^'^  ^^  dantnum  200/.  and  the  verdid  give  30/.  this  is  no  error 
mHdifVtf'  after  vcrdif):,  for  the  writ  is  not  abated  defafio^  but  only  abatea- 
«»r«n,tbj«  blebyplea* 

€kftli<M  vi^fCi  iff  hitni  the  defendant  muft  plead  it  to  ^ktumcnt ;  but  if  it  varies  jn  rubftaoce,  die  de« 
ftmiaM  may  moire  U  m  arndl  of  judsmcnt,  or  take  advantage  of  it  id  error ;  bccaufc  the  Cooit  has  n» 
Mrt^Miif  CO  pfr/Cceiy  haviof  prorecuted  a  diflerent  matter  from  that  which  the  writ  his  giv<:a  the 
CmtI  MtlMrtfy  I*  Ukc  COgAizJiue  of.     ^mm,  304.    Cr«.  El».  ji%,     Cro.  Jac.  6s4*     ^^r  this  vid* 


»         [A  bill  in  equity  is  not  difmiflTed  for  want  of  parries ;  but  ftands 
Mmt.     over  for  amendment  on  paying  the  cofts  of  the  day.    The  want 
f^^9kf4Mf,  tff  partial  may  be  pleaded  in  abatement;  but  upon  allowing  th« 
pJ^^**    plea^  the  Court  wUI  give  the  plaintiff  leave  to  amend.] 
i^im,  I  k  W«a.  593.  Mitf.  £v  PI.  %%u 

(L)     Where  the  Writ  (hall  abate  in  toto,  or  in  Part. 

H  ^'it,  **  W^H  ATE  VER  proves  the  writ  (a)  falfe  at  the  time  of  fuing 

Jv?  ft4s'  i*  out,  fliall  abate  the  writ  entirely ;  as  if  it  appears  by  the 

UaiK.  ».  pl;itntiff*t  own  (hewing  that  he  had  no  caiifc  of  aftion  for  part ; 

y)  »iv.  't..i  thi-rcfore  if  an  adion  of  trefpafs  be  brought  againft  two  defend- 

*rf  ii^  wf;<  ^*"^»  *"»  *hc  one  pleads  that  tlie  other  was  dead  ate  unpetratwms 

f»*Mtt  u  it)  brrvlf^  or  tlut  thfcre  is  none  fuch  in  rerum  natura,  the  whole  writ 

UZ'''t!!ilu  ^'*'''**  ^^^^"^  ^  ^^^  *^  "  ^^^  plaintiff's  fault,  to  ufe  the  autteirity  of 
i»//r*V^  ^^»*^  Cy»irt,  to  call  in  a  man  that  was  dead;  and  it  was  no  kfa 
f-/#  ycJm    au  abufc  of  the  proccfs  to  iffuc  it  againft  a  feigned  perfon. 

Um^  I'ic^it  OQmumut^  and  (he  ot^er  ult-i  xht  whole  icnn«:y  on  bimfclf,  the  writ  dull  not  abtlie  !a 
like  «iMk^  ft^ai  ilMd  ggod  a|(«iti^  U;;u  {U*:  ha  h  avcvpccd  the  icoaocy,  bccaufe  choc  is  tiroperd*. 

fcodam 
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feAdaAt  Co  tbe  aftion  ;  and  the  non-tenarc  of  the  one  does  10  no  wayi  prtjndlce  t^t  other  defeadanu 
1^9.  Ent»  365.     Do£i.  PL  7. 

But  if  one  pf  the  defendants  die  pending  the  writ,  this  fliall  not  Doa.  PI.  7. 
abate  the  a£tion  againft  the  other  defendant  i  for  this  is  the  a£l:  of 
God,  and  no  defauh  in  the  plaintiff.     See  the  8  &  9  W.  3.  c.  1 1. 
f.  7.  fapra  (E). 

[The  bankruptcy  of  the  plaintifFor  defendant  happening  in  any  Hewitt  r. 
ftace  of  a  fuit  either  at  law  or  in  equity  is  no  abatement.     Nor  ^*^**',0*' . 
18  the  difchatge  of  the  plaintiff  after  a£lion  brought  under  an  in-  Kreuhmaa' 
iblvent  a£ty  and  an  aflignment  of  his  property  foi  the  benefit  of  ▼.  Bf^ycr, 
his  creditors.]  i^*""^ 

J  Rep.  463. 

Waogh  V.  Aoften»  3  Tenn  Rep,  437.  Anoa.  i  Atk.  263.  Bntler  v.  Duridfoa,  Exchequer,  Evft. 
33  Geo.  3.  Bot  contr.  per  Lord  Thurlow,  where  ic  happens  before  decree  or  judgment.  Sellai  v.  Daw* 
fen,  in  Chancery,  Dec.  Sch,  1790.  Co.  Bpt.  Laws,  6a.2.  3d  edit.   Hedley  v.  Browny  Barnes,  3S9« 

If  there  be  two  ezecittors,  and  one  who  is  named  of  D.  fay  he  is  Co.  Lie. 
of  C.  the  writ  (hall  abate  againft  both,  becaafe  they  are  both  re-  n^^*p, 
prefentatives  of  one  perfon,  and  muft  both  be  legally  fummoned  ;  ^l^,  5.  V 
and  as  they  are  both  but  one  perfon  in  the  eye  of  the  law,  the  (f )   Thr 
plaintiff  cannot  {a)  proceed  againft  the  one  without  the  other ;  Jj,^."*^  ^ 
but  in  this  cafe,  the  other  defendant  will  be  obliged  to  plead,  fliaU^ftopdie 
though  the  defendant's  plea  in  abatement  (hall  be  (irft  determined  \  others  from 
and  ^  it  be  found  for  him,  (liall  abate  the  writ  in  iato.  proceeding! 

'  for  the  writ, 

sriwo  abated  for  want  of  form,  is  abated  quoad  aU,  though  they  bare  pleaded  to  iflbe.  8C«.  159* 
Ctrth.  96.  But  if  two  execuiors  fue,  and  lei  forth  themfelves  to  be  executors,  and  that  they  proved  rhi 
will :  but  upon  the  probate  fet  forth,  it  appears  thjt  <me  only  proved  the  will ;  and  the  defendant  pieads 
this  in  Mhatanfutf  a  r^poudeas  oufier  will  be  awarded  ;  for  bo:h  have  a  right ;  and  he  chat  did  not  prove 
may  come  !n  when  hie  pleafes.  Salk.  '\,  fl.  6.  I'he  frtting  forth  that  they  had  proved  the  will, 
amoanted  only  to  forplufage  :  the  method  is,  to  declare  as  executors,  generally,  and  make  a  pmfert  of 
the  letters  tcftamentary,  whereby  ic  appears  they  arc  executon.  Vidt  bead  of  Extcutvn  and  Ad» 
maeipratcrsm 

At  common  law,  nontenure  of  parcel  of  the  lands  abated  the  Booth,  19. 
whole  writ ;  for  this  faliified  the  writ  which  alleged  the  defend-  ^^'  Nonte. 
ant  to  be  tenant  of  the  whole  ;  but  it  was  thought  very  hard  that  4o!*<o/* 
a  writ  which  was  good  in  part,  (hould  be  totally  deftroyed  by  this  From  this' 
plea;  and  therefore  25 -£.3.  cap,  16.  enafis,  that  the  writ  (ball  ft«"««ro<« 
only  abate  for  that  part  of  which  non-tenure  is  alleged*  [iJJ,*|'„  ^'^^ 

books,  that  the  plaintiff  cannot  deftroy,  but  may  abridge  his  demand* 

At  common  law,  if  the  tenant  plead  non^tenure  and  £fclaimer^  Co.  Litt» 
the  plainriff  could  not  aver  his  writ,  and  fay  he  was  tenant  j  for  irt  ?^-»  3* 
real  a£iions  anciently  there  were  no  damages  given  )    and  the  axlf  s^iyS 
plaintiff  by  this  plea  has  the  effect  of  his  writ,  which  is  to  be  put  ^  Lev.  130I 
into  pofleffion  of  the  lands ;  but  if  non-tenure  be  pleaded,  without  ^'^'  9^J» 
£fclaimer,  the  plaintiff  may  aver  his  writ,  and  (hew  that  the  te- 
nant has  the  reveriion  in  fee  in  him  as  well  as  the  freehold,  or 
take  judgment  at  his  eleflion. 

If  the  demandant  enters  into  any  of  the  lands,  pending  the  writj  4  E.  4.  }t. 
.  this  (hall  abate  the  writ  in  toto.  ^^'  W.  j, 

The  plaintiff  declared  for  arrears  of  a  rent-charge,  and  de-  Saund.  ]8s« 
manded  a  larger  fum  than  was  due  to  him,  upon  his  own  (hew*  ^*»?9*  »n4 
ing,  by  7/.  1,0 j.     The  defendant  pleaded  a  bad  plea,  and  the      ^^**' 
plaiadff  bad  judgment  for  his  whole  demand  ^  but  perceiving  his 
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miftake  on  the  entry  of  the  judgment,  he  rdeafed  the  7/.  to/« 

and  it  was  held  a  good  releafe  ;  and  that  it  was  not  a  falfificatioa 

of  his  writ,  but  rather  an  affirmance  ;  but  if  the  defendant  ha<l 

taken  advantage  of  it  in  due  time,  it  would  have  abated  the  writ. 

C0.Uf.285.      If  an  a£iion  is  well  begun,  and  part  of  the  a£tion  determines  by 

^  zGt  in  law,  and  yet  the  like  a£bion  is  given  for  the  refidue,  the  writ 

ihall  not  abate,  but  the  plaintiff  may  proceed  for  the  refidue ; 

but  where,  by  the  determination  of  part,  the  like  aJHon  does  not 

remain  for  the  refidue,  there  the  aftion^  though  well  commenced, 

fliall  abate. 

Co.Lit  %%i.      As  if  an  a£ti6n  of  wafte  be  brought  againft  tenant  per  outer  vSe, 

^  and,  pending  the  writ,  eejlfque  yU  die,  this  (hall  not  abate  the 

writ  in  toto  i  but  the  plaintiff  may  proceed  to  recover  damages  on 

this  writ,  for  the  leflor  might  have  an  a£lion  for  the  damages, 

though  cefty  que  vie  had  died  before  any  a£lion  of  wafte  brought. 

CaUtsS^.      So  if  an  eje£tment  be  brought,  and  the  term  determine  pend* 

tbJ^idE^/  ing  the  writ,  yet  the  a£iion  fliadl  proceed  for  damages  only  (tf). 

ChepUuntiffdie.    a  Str.  1056.J 

Go.Lit  %%$,  But  if  tenant  pur  outer  vie  had  brought  an  aflife,  and  pending 
**  the  writ,  ce^j  que  vie  died,  although  the  zQixon  was  well  com* 

menced,  yet  me  writ  {hall  abate,  becaufe  no  aflife  lies  for  damages 
only. 
Co.LitsS5.      So  if  an  a^ion  of  v^afte  were  brought  by  baron  and  feme,  in  re- 
**  mainder,  in  efpecial  tail,  and  pending  the  writ  the  wife  die  with- 

out iffue,  the  writ  would  abate,  becaufe  all  ad^ions  of  wafte  muft 
be  ad  exbetreditationem. 
•Oo.LitsS5.      So  if  a  writ  of  annuity  be  brought,  and  pending  the  writ  the 
**  annuity  determine,  the  writ  faileth  for  ever,  becaufe  the  like  ac- 

tion cahnot  be  maintained  for  the  arrearages  only. 
SI  Co.  45.        When  a  writ  is  brought  for  two  things,  and  it  appears  the 
^^**     plaintiff  cannot  have  any  other  a£tion  for  the  one  of  them,  th© 
Sannd.  285.  ^vrit  ihall  ftand  for  the  part  that  is  mod  ;  but  where  it  appears  he 
CaCTemp.   can  have  another  writ  in  another  form  for  one,  there  the  whole 
H»Jw.*73.  writ  fliall  abate ;   becaufe,  when  there  can  be  no  better  writ 
brought  for  the  parcel,  it  ought  to  continue  ;  but  if  another  writ 
could  be  brought  for  that  parcel,  it  is  bad,  and  ought  to  abate  in 
toto* 

(M)     Where  it  fliall  abate  by  reafon  of  another  Ac- 
tion brought  for  the  fame  Thing. 

9  H.6.  Ta.  ^pHE  law  abhors  multiplicity  of  a£lions  \  and  therefore  whenc- 
53^.*  5  Co.  ^^^  ^^  appears  on  record,  that  the  plaintiff  has  fued  out  two 

ei.  Doa.  writs  againft  the  fame  defendant  for  the  fame  thing,  the  fecond 
n.  10.  67.  yffYit  fhall  abate ;  for  if  it  were  allowed  that  a  man  fliould  be 
priorwrkof  twice  arrcftcd,  or  twice  attached  by  his  goods  for  the  fame  thing, 
appeal  maj  by  the  fame  reafon  he  might  fuffer  in  injSnitum ;  and  it  is  not  ne* 
be  pleaded  in  ccffary  that  both  fliould  be  pending  at  the  time  of  the  defendant's 
to  a  fccood    pleading  in  abatefhent ;  for  if  there  was  a  writ  in  beixig  at  the 

time 
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time  otkiag  out  the  fecondj  it  is  plain  the  fccond  was  vexatious  appeal. 

P'  C.  475. 
WbcRs  piior  fnit  depending,  may  be  pleaded  to  an  informadon.  a  Sipwk.  P.  C.  975.  Bet  it  ii  mo 
food  pleain  ahmfmmmt  of  ao^t^didtmcDt^  as  ir  ia  of  an  appeal  or  an  information,  («)  that  there  is  anothfr 
Adifimcnt  againft  ihe  defendant  far  the  fame  oflfeoce  ;  but  in  fuch  a  cafe  the  Court,  in  difcretion,  will 
mStk  the  firft  indtdment.  %  Hawk.  P.  C*  ^67.  {  Foft.  Cr.  Law,  104,  DougL  127.  (4)  C^  Wht- 
OCT  It  be  fo  in  any  infomations  b«c  inArmatiou  fui  tarn  f  ] 


Bat  then  it  muft  appear  plainly  to  be  for  the  fame  thing }  for  4  H.  6. 14. 
an  ailife  of  lands  in  one  county  fliall  not  abate  an  al&fe  in  another  ^"^  ^-'^'^ 
county^  for  thefe  cannot  be  the  fame  lands. 

In  general  writs^  as  trefpufs^  ^fi^  covenant ^  where  the  fpecial  l£o.  6r. 
matter  is  not  allied,  and  the  plaintiff  is  nonfuited  before  he  counts^  \^xilak 
diovgh  the  fecond  ^writ  be  fued  pending  the  other ;  yet  the  former  l  t  i.  c.  39! 
IhaH  not  be  pleaded  in  aiaUment,  became  it  does  not  appear  to  the  ^*  i4* 
Court  that  it  was  for  the  fame  thing;  for  the  firft  writ  being  ge-  fi^^a^g 
heraly  the  plaintiff  might  have  declared  for  a  diftin^  thing  from  aOumpit, 
what  he  demanded  bj  the  fecond  writ :  but  when  the  firft  is  a  ^  deAtnd* 
fpecial  writ^  and  fets  torth  the  particular  demand,  as  in  a  fracipe  H^t^n^ 
quodreddatj  tsfc.  there  the  Gmrt  can  readily  fee  that  it  is  tor  the  another  ac- 
fame  thing;  and  therefore,  though  the  plaintiff  be  nonfuited  be*  ^^^^^?^ 
fore  he  counts,  yet  the  firft  (hall  abate  uie  fecond  writ,  it  being  f"^^  „^ 
apparently  brought  for  the  fame  thing*^*  in  the  Ex- 

chequer,  ami 
did  not  allege  that  the  plaintiiF  had  declared  in  It  j  and  by  the  Court,  thb  It  bad,  becaulc  It  cannot  b« 
traverftd,  whether  it  be  for  the  fame  matter  or  not.  7  W.  B.  R.  Lill.  Prac.  Reg.  S«  Mitchell  and 
King,  %  Barnard*  K.  B*  143.  S.  P.] 

^  This  muft  mean  where  the  plaiotiflT  fues  a  ieoond  writ,  before  tbe.pla1tttifi*ii  aoofiiited  oa  the  liril, 
btwanie,  in  fuch  cafe,  the  firft  %vtit  was  pending  when  the  fecond  writ  iflued. 

An  adion  depending  in  an  inferior  court  cannot  be  pleaded  to  5  Co.  6x. 
an  a^iion  brought  in  one  of  the  courts  at  Weflminfter  for  the  fame  ^p*^** 
thing  "^^-  ^^' 

rXhe  plaSntiflr  counted  npon  feveral  promifei  for  work  and  labour  in  the  pariA  of  Saint  Mary  Le  Bow, 
London  ^  the  defendant  pleaded  In  abatement,  that  before  this  a^ion  brought  the  plaintiff  had  libelled  in 
the  Admiralty  for  the  fame  caufe  of  adion.  Upon  demurrer  it  wa^  infifled  lor  the  plaintiff,  that  thia 
wu  within  the  rule  in  Spany's  cafe,  and  the  whole  Court  gave  judgment  againft  the  defendant,  qu9d  rgf 
JpoMdeat  mjhr»     Fittgib.  313.  5  Geo.  2.  C.  B.     Dudfield  v.  Warden.] 

The  law  will  not  allow  two  quare  impedlts  to  be  brought  for  the 
fame  prefentationi  vix.  a  fecond  by  the  defendant  again  ft  the 
plaintiff^  when  there  is  one  pending  in  court  by  the  plaintiff 
againft  the  dcfendanti  etfic  in  brevi  de  partitioned  becaufe  the  de- 
fendant can  have  the  fame  remedy  on  the  firft  writ  as  he  could 
on  a  fecond. 

The  law  is  fo  watchful  againft  all  vexatious  fuits,  that  it  will  (^)  T^l***- 
neither  fufier  two  adions  of  the  fame  nature  to  be  pending  for  looV^cal* 
the  fame  demand,  nor  even  two  adlions  of  {b)  a  difftrrent  na*  tnfptifi, 

tttre«  ^hat  the 

plaincift'  hat 
hnoght  a  replevin  for»  the  fame  thing,  becaufe  in  both  cafes  damages  aie  to  be  gtvm  for  that  capti  >n. 
%  H.  6*  17.  Doti.  Pi»  10.  Std  fa»  And  fee  Comh,  229.  and  *ikin,  388.  [A  replevin  de}>cn(ling  in 
the  (Lefiff't  court,  ic  feems,  cannot  be  pleaded  to  trefpafs  for  taking  cattle.  2  Wilf.  O7.  White  v« 
WUlji.]  So  in  an  affi/e  of  darrtin  prefentment,  a  quart  imfudlt  depending  for  the  fame  prefentation 
tf  a  good  plea*     H$b,  i%£^    And  a  ^uare  impeult  is  laid  to  be  depending  when  it  is  reiurned* 

•.A-V  ku 
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Hob*  137*  In  a  quare  impedit^  brought  by  the  earl  of  Bedford,  againft  the 
^iLiJ^  bifbop  of  Exeter  and  others,  the  defendants  pleaded  that  the  plains 
aaioo  of  tiff  had  brought  another  quMre  impedit  for  the  fame  prefentation, 
trefpafs  ii  which  is  (till  depending  and  undetermined,  with  an  averment  that 
fiS^utir^  it  was  the  fame  plaint,  avoidance,  and  difturbance  j  the  carl  re* 
tcpievin  for  pHcs,  that  fince  his  former  writ  purchafed,  the  fame  church  be* 
the  fame  Jng  ftill  void,  he  prcfented  Henry  Curtis  to  the  bifhop,  who  rc- 
naft  AofbT  f**^^^  ^^°™>  which  is  the  diflurbance  he  now  complains  of,  and 
more  dc-  traverfes  that  it  is  the  fame  difturbance  on  which  both  a&ions 
lendarti  ia  y^Qi^  brought  %  thc  defendant  demurs ;  and  ruled  the  writ  fliould 
thaiTthlere"  ^il^ftate ;  for  though  there  muft  be  a  difturbance  naturally  to  main- 
were  in  ihe  tain  the  a£tion,  yet  the  principal  cfibSl  of  the  fuit  is  to  recover 
aaion  of  the  prcfcntation  \  and  the  nature  of  a  quare  impedit  is  to  be  final 
cwife  iVcan-  '"^^  nonfuit,  or  difcontinuance,  which  this  would  defeat ;  for  by 
not  fquare  this  rule  the  plaintiff  might  brine  a  new  one,  without  leaving  the 
with  the  former  fuit.  And  though  in  this  cafe  there  was  [a)  a  new  de- 
an?th«Vt  fcndant,  yet  the  writ  abated,  bccaufe  there  were  two  quare  impe- 
is  t$na  M-  dits  againft  the  fame  man  ;  and  therefore  a  frefti  defendant  could 
^f"^^^"  no  more  enable  him  to  bring  a  fecond  quare  impedit^  than  a  new 
pi.  io«  W  difturbance  could.  But  againft  feveral  perfons  it  is  faid  a  man 
^u.    If  the  may  have  as  many  quare  impedits  as  he  will. 

other  adioa 

night  not  be  pleaded  in  abattmmt^  aTerring  ihtfiff  to  be  the  fame.  In  trefpifs  againft  two  defend- 
ants, they  both  pkaded  io  abatimtnt  another  bill  of  trefpafs'  pending  againl^qne  of  thenaj  ami  ihice 
judges  againft  Halh  ^^  doubted^  hcid  the  plea  good  as  to  bodi.    Cartb*  96,  97. 

Mayor,  &c.  [If  two  a£lions  be  brought  at  the  fame  time  for  thc  fame  things 
cf  London  ^\{^  fomc  trifling  variation,  they  may  be  pleaded  each  in  abate- 
FfMi.401.  ment  of*  the  other,  averring  that  the  caufe  of  a£lion  in  both  is  the 

fame.] 
Allen,  Id.         If  a  fecond  writ  be  brought  tefted  the  fame  day  thc  former  is 
Giib.  Hift.    abated,  it  (ball  bc  deemed  to  be  fued  out  after  the  abatement  of 
^^'^^'   thefirft, 

Dycr,ftt7.  If  an  a£lion,  pending  in  the  fame  court,  be  pleaded  to  a  fe« 
Cartb.  453.  cond  a£lion  brought  for  the  fame  thing,  the  plaintiff  may  pray 
^ayiQ.  347.  ^^^  ^'^c  record  may  be  infpe£bed  by  the  Court,  or  demand  oyer  of 
6  Mod.  X  22.  it,  which,  ii  not  given  him  in  convenient  UniCi  he  may  fign  hi4 

judgment, 
Cmner  v.  So  to  an  z(\xon  of  battery  and  falfe  imprifonment  brought  in 
V^ickett,  Yi.  B.  the  defendant  pleaded  in  abatement  another  a£lion  depends 
550.  Canh.  v^i  f*^^  ^^^  fame.matter  in  the  fame  court  \  the  plaintiff  replied^  nut 
117.  S.  C.  tiel  record,  and  prayed  an  infpe^ion  of  the  record,  without  giv» 
ing  the  defendant  leave  to  rejoin  ^  upon  a  demurrer  to  this  repli- 
cation, the  plaintiff  had  judgment,  becaufe  this  being  a  record  of 
l«)  Dyer,  the  fame  court  in  which  it  was  pleaded,  the  plaintiff  might  {a)  have 
**^*  prayed  that  it  might  be  infpe^ed  by  die  Court,  if  any  fucn  ther^ 

was.  The  Court  held  too,  that  upqn  this  plea  the  plaintiff  might 
have  prayed  oyer  of  the  record  pleaded,  and  for  want  of  over  might 
have  figned  judgment,  which  is  the  quickeft  method  ox  propeed* 

Comb  V.  [To  defeat  an  informer  by  a  plea  of  this  kind  of  his  right  of  fuing. 

XlJ;/  *"^'  d  4cfc»dap;  muft  (bcw  a  prigr  rigbt  5>tuchcd  m  fomcbody  eh'e»  zva 

ibcrc- 
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fHuxtSon  if  the  pendency  of  another  a£Kon  hj  another  perfon  for  i  m.  R«p. 
the  fime  ofience,  brought  in  the  fame  term,  dc  pleaded  in  abate-  y^'.?*/^ 
nenty  it  muft  be  (hewn  oh  what  particular  day  fuch  other  aftion  ^.^Thoin^ 
wit  commenced,  that  its  priority  may  be  afcertained.    So  if  both  i  Lev.  i^t. 
adiona  wa^  commenced  on  the  uime  day,  the  defendant,  it  feems,  If^i^^  ** . 
may  (hew  that  the  a£lion  which  he  ftates  was  prior  in  point  of  2 Scr!ii69. 
time  on  that  day,  notwithftanding  it  was  formerly  holden  that  in 
that  cafe'  the  right  was  attached  in  neither^  and  the  Court  could 
gift  no  judgment. j 

(N)     Where  a  Defendant  may  plead  either  in 

Abatement,  or  in  Bar. 

W'HATEVER  deftroys  the  plaintiff's  aftion,   and  difablcs  Ventr.i^ 
^^    him  for  ercr  from  recovering,  may  be  pleaded  in  bar ;  but  *JJj^*  9*" 
the  defendant  in  fuch  cafe  is  not  always  obliged  to  plead  in  bar,  iLdiRaym. 
but  may  plead  in  abatement;  as,  in  replevin  for  goods,  the  de*  9^*   i* 
fcndant  may  plead  property  in  himfelf,  or  in  a  ftranger,  either  in  j^^*  g^^** 
bar  or  in  abatement ;  for  if  the  plaintiff  cannot  prove  property  in  103.  BuiL 
himfelf  he  fails  of  his  a£lion  for  ever,  and  it  is  of  no  avaU  td  nim  Nifi  Prj.54. 
who  has  the  property,  if  he  has  it  not. 

Outlawry  may  be  pleaded  always  in  abatement,  but  not  in  bar,  ^**' ''^"• 
unlcli  the  caufe  of  aftion  be  forfeited.  '  DoaVpi.  395. 

In  perfonal  aflions  where  the  damages  are  uncertain,  outlawry  a  Lutw. 
cannot  be  pleaded  in  bar  j  but  in  adions  on  the  cafe,  where  the  ^^^^^ 
debt,  to  avoid  the  law-wager,  is  turned  into  damages,  outlawxy  iVentr.28». 
may  be  pleaded  in  bar  j  for  it  was  veftcd  in  the  king  by  the  for-  3  Leon.  197. 
fciture,  as  a  debt  certain  and  due  to  the  outlaw;  and  the  turning  q^^'I^ 
it  into  damages,  whereby  it  becomes  uncertain,  fliall  not  diveil 
the  king  of  what  he  once  lawfully  poflefled. 

Outlawry  may  be  pleaded  in  bar,  after  it  has  been  pleaded  in  10H.7. 1,. 
abatement^  becaufe  the  thing  is  forfeited,  and  the  plaintiff  has  no  ^^^^' 
right  to  recover.       ' 

Alienage  may  be  pleaded  either  in  bar  or  abatement ;  but  with  Bro.Deni-  ^ 
this  difference  (^),  that  alienage  can  be  only  pleaded  in  abate-  j^^^'^ 
ment  to  an  alien  in  league,  but  may  be  pleaded  in  bar  to  an  alien  [(tf)BurqH. 
encmv,  becaufe  the  caufe  of  adion  is  forfeited  to  the  king,  as  a  of  thisdif- 
rcprilal  for  the  damages  committed  by  the  dominion  in  enmity. .    i^lt^l^ 

tbcfiottnd  of  the  pka  U  the  incapacity  of  an  alien  to  take^  or  at  Icaft  to  bold,  that  which  it  the  dbjeSt 
ofthcfoit.] 

[The  pendency  of  a  prior  aftion  may  be  pleaded  either  in  bar,  Combe  y. 
or  in  abatement  5  though  it  is  faid  in  the  cafe  of  Baines  v.  Black-  \*^^^  ^^* 
bourne  {b)  to  be  pleadable  only  in  bar.]  h)  Sayer*.^ 

Rep.  II 6. 

In  an  aOiion  of  debt  on  a  judgment  obtained,  the  defendant  Caith.  136* 
cauDOt  plead  a  writ  of  error  brought  and  pending,  either  m  bar  ^/^^^f^rg^ 
or  in  abatement ;  but  in  (r)  one  place  it  is  Uid,  it  may  be  pleaded  q^gg  ^uU 
» iibitfcmcnt,  tWu^h  not  in  bar  •.  Ld*R**  '^* 

47*1    *  But  U)C  Cowt,  «i  notion,  will  ftay  proGccJin|f» 

A  man 


26  atetement 

rouod.  A  mm  tomj  find  in  bar  <»:  abatement  to  zjci^jii.  ae  wcU  at 

*'*•  other  anions. 

t^plifl'  .  '"  "TJ«to»»  i'  the  defendant  will  take  advantage  of  a  varianct 
h  smitr  'im  "*  *^  P^«  whcfc  the  taiung  19  laid,  from  that  in  which  it  reatt? 
snvft  be       WIS,  he  muft  plead  it  in  abatement. 

pleaded  in 

abatement,  and  cannot  b«  pleaded  in  bar.  Salk.  3.  pi.  S.  %14.  Raym.  1016.   Carth.  44^.    Show  ot 
[Bot  in  Barnes,  353.  it  is  Aid  that  it  is  coofidepsd  as  a  plea  in  bar,  and  not  in  abatement,  it  not  beiw 
aeccffitfy  to  file  aiy  affidawit  mth  itg  or  to  plnd  it  witbinlbv  daps  after  the  deUveiy  of  ifae  declaration!!] 

Cainb,  483,       In  debt  on  a  bond  the  defendant  pleads  the  condition  for  the 

MM^l       payment  of  three  feveral  fums  at  three  fcvcral  days,  and  that  he 

td.  Ra^.    hath  paid  two  of  them  at  die  days  limited,  and  the, third  is  not 

445*  yet  come«  and  concludes  in  abatement  i  and  it  was  argued,  that  this 

ought  to  be  pleaded  in  bar,  and  not  in  abatement  ^  for  in  every 

plea  in  abatement  the  defendant  ought  to  (hew  the  plaintiff  how 

to  bring  a  better  writ,  and  here  he  fliews  that  he  ought  to  ha?e 

none  at  all^  the  day  of  payment  of  the  third  fum  not  being  yet 

come$  as  in  an  a&ion  for  an  attorne/s  fees,  if  the  defendant 

pleads  that  the  plaintiff  delivered  no  bill  of  them  to  him,  he  ought 

to  conclude  in  bar  ;  and  of  this  opinion  were  the  Court. 

tvnh.  375.      The  plaintiff  in  bar  to  an  avowry  pleaded  a  diftrcfs  for  the  fame 

jll^Jlf^       duty  in  other  lands  chargeable  :  and  Ho/t  faid  the  plea  was 

naught  s   for  it  (hould  have  been  pleaded  in  abatement  of  the 

avowry,  that  a  former  replevin  was  depending  (if  the  truth  was 

fo),  or  if  determined,  then  levied  by  diftrefs,  b"  i/^nt  riots  arert^ 

(O)     Dilatory  Fleas,  how  reftrained. 

A  S  thefe  pleas  enter  not  into  the  merits  of  the  caufe,  but  merely 

^^  tend  to  delay,  the  following  reltridions  have  been  laid  upon 

them. 

Xi0)  AAftf.      B^  the  ftatute  4  &  5  Ann.  c.  16.  for  amendment  of  the  law^ 

^d  '*"     ^^  dilatory  plea  is  to  be  received,  unlefs  on  dc>ath,  (<i)  or  probable 

Jifrin  *  *    ^^^^^  ihewn  to  the  Court. 

•bitsmant  that  the  writ  was  ncfcr  returned,  though  in  giving  oyer  plaintiff  bad  not  (ct  it  oat«  Sbcrokm 
?.  Alvdraa I  1  3tr»  6391  Ld.  Raym.  1409.  S.  C.  So  to  a  dilatory  plea  in  the  Crown  Office  to  an  ia- 
diAman(»  Rci  v*  Grainger,  3  Burr.  16x7.  hut  not  if  pleaded  acbar.  Foft.  16.  Want  of  addicioa 
ffqulrei  none.  Pr.  R.  5.  Aflidairit  to  the  truth  of  it  by  the  attorney  fufficient.  Luinley  ▼•  Foftcr« 
ftsmesi  344*  Where  the  affidavit  and  plea  wete  wrong  entitled,  the  plea  was  fet  a6de.  Clixby  v. 
Ulnes,  Barnes,  348.  So  where  the  affidavit  to  an  information  in  the  Crown-Office  was  without  anj 
tltlfi  Kr%^  Tones,  s  Str.  1 1 6  r .  The  affidavit  muft  he  pofitive  as  to  the  truth  of  every  matter  of  $A 
contjinad  In  the  pleat  it  muft  leave  nothing  to  be  coile£bd  by  inference}  for  per  I^nifonJ.  the 
Wotiii  ftnhjhh  t0yf'  in  the  ftatute  only  extend  to  a  matter  of  record,  or  to  fome  other  collateral  matter, 
M  lu  ilia  (lUth  of  which  there  cannot  be  a  pofitive  affidavit.  Pearce  v.  Davis.  Say.  Rep.  3.93.  For  the 
turtn  9l  tha  alhdavit»  fioe  Liil*  Entr.J 

tfrfty,  ft  A.  ^o  plea  in  abatement  (hall  be  received  after  a  refpmitat  wfitr^ 
f  MmHi  wVi'  ^^^^  ''^^y  would  be  pleaded  in  infinitum. 

f'.MM'rly  h«itd«n  that  mora  di  stories  than  one  might  be  pleaded.  The!.  D.  z6>  a.  p.  6.  Bfiift.400.  b. 
Iirnli.  L.  \by\ 

\A^,  fit*        Tlicy  arc  to  be  pleaded  before  imparlance. 

I  if.  'i>m.        rriirv  cannot  be  pleaded  at  the  fame  time  with  a  plea  in  bar.3 
^•mIw  115.      ^       '  When 


When  iflite  is  joined  on  them,  if  found  againft  the  defendant,  *  $i>«w.  41. 
it  (haU  be  prcremptory.  *  ^"^  3^7- 

Nothing  (hall  be  pleaded  in  abatement  of  ^ifcire  facims  upon  a  SaUut.p»5* 
Judgment  that  was  pleadable  in  the  original  a&on  ^  for  it  would 
be  unreafonable  that  the  defendant  fliould  difable  the  plaintiff  from 
faaTing  his  execution,  after  he  has  admitted  him  able  to  have  his 
judgment* 

'Diough  a  plea  in  bar,  being  certain  to  a  common  intent,  b  Cip.jac.9i« 
good  J  jret  CTcry  dilatory  plea  mull  be  certain  to  crcry  intent.  jjf*^*'* 

[A  dilatory  plea  muft  be  pleaded  within  four  days  (the  firft  and  imf.  R.  B, 
laft  both  induGve)  (a)  after  the  declaration  is  delivered,  if  it  be  ^'9*  C«  ^' 
in  term  time ;  but  if  in  vacation,  or  within  lefs.  than  four  days  ( j)j«aiiii]gi 
from  the  end  of  the  term,  it  may  be  pleaded  (there  being  afpecial  ▼•  wcbb»  x 
imparlance)  within  the  firft  four  days  indufive  of  the  next  term,  J^^S^ 
MS  tf  the  preceding  term  :  and  within  tnat  time  it  muft  htfited^  (for  ^  Ufe^i^ 
it  is  not  fufficient  that  it  be  delivered  onlj^)  whether  a  rule  to  plead  4TcnnRcp. 
be  given  or  not  (^).    Sunday  is  reckoned  as  one  of  the  four  days,  yA^. 
though  it  happen  to  be  the  laft,  in  which  C9fe  the  plea  muft  be  v.Paym^ 
fled  on  the  Saturday  U).  ibid.  S89. 

'  ^  '  (e)  Harbot4 

T.  Pcn'ply  5  Tom  Rep.  sic  bat  Miitni  JLce  t*  CaiitMi,  3  Tenn  Re|K  64s* 

It  is  inadmiflible  after  the  rule  for  pleading  is  expired,  {d)  or  Hamphftfi 
•ftcr  forfeiture  of  a  baU-bond.  ^     B««.,  „,.  «  Jiltl'.,, 

It  is  not  an  ifluable  plea  within  an  order  for  dme  .to  plead  upon  K>i«>ck  t« 
the  ufual  terms.  J^^J^ 


T< 


But  whilft  a  too  eafy  admillion  of  thefe  pleas  is  thus  anxioufly 

guarded  againft,  the  Court  on  the  other  hand  arc  bound  eps  debito  .^5*  ^^^ 
ji0iu^i  to  compel  the  plaintiff  to  entitle  his  declaration  of  the  l^^ ' 
true  day  on  which  it  was  filed,  in  order  to  give  the  defendant  an 
oppcmunity  to  avail  himfelf  of  them.] 

(P)    Of  the  Manner  of  pleading  in  Abatement,  and 
the  Proceedings  and  Judgment  on  fuch  Plea. 

^HE  defendant  cannot  plead  two  outlawries,  or  two  ezcommu-  Cartli.  t^  ^ 
^    nications  in  abatement,  duplicity  being  a  fattlt  in  abatement 
ss  well  as  in  bar. 

In  pleas  of  abatement  which  relate  to  the  perfon j  there  is  no  ^^  4* 
ncceffity  of  laying  a  venue,  for  all  fuch  pleas  arc  to  be  tried  where  ^  m'J.^^* 
the  a£lion  is  laid*  115. 195. 

If  a  defendant  plead  matter  in  abatement  and  conclude  in  bar,  aRoa.Rc^ 
this  ihall  be  efteemed  a  plea  in  bar,  and  the  Court  will  give  final  ^* 
judgment  thereupon  ;  b«caufe  by  pleading  to  the  a£^ion  the  writ  Mod.^2144 
is  admitted  to  be  good,  and  he  puts  the  whole  matter  upon  his  «  Saund. 
plea*.  "^* 

^MtJha  ind  StCMgbtpn^  i  Ld.  Raym.  593.  Holt  fatd,  that  if  a  man  plead  matter  which  goes  in  bar» 
^t  ^rps  mJ  tonilidg  his  plea  in  abacefficnt,  it  will  be  a  pka  in  abatement  $  hr  it  is  the  beginning  and 
eendofion  that  make  the  plea.  See  1  Sid.  189,  190.  But  if  he  begin  in  bar,  though  he  conclude  is 
^^•taBcaCy  or  conclude  in  bar,  though  he  begin  ia  tbataacnti  It  will  be  a  plea  ia  bar.  yUe  alfo  i  Ld. 
K*rai^S4. 

So 


aS  dbatcment. 


lej.  So  if  a  taah  plead  in  bar,  and  coadude  in  abatement,  this  ftall 
34*  be  eftcemed  a  plea  in  bar  ;  becaufe  he  could  have  no  writ,  if  he 
mR.?.  II-  c^<l  I»^  ^'^  adion  %  and  where  there  coukLbe  no  a^Uon,  the 
•  Umaffm,  difpote  aboot  the  writ  woold  be  infignificant  ^. 
ifek  »i4.  A  plea  in  abatement  maj  be  good,  though  it  contains  matter  id 
9oH»  7.  It.  \0f  ;  but  this  is  to  be  widcrftood  of  fuch  pleas  as  may  be  pleaded 
either  in  difabifitror  in  bar;  as  alienagCy  outlawry,  t^c. 
>77*  If  a  matter,  wiucfa  may  be  pleaded  either  in  abatement  or  bar, 
".in*  1^  pleaded  in  abatement  only,  if  the  plaintifF  reply  or  demur  in 
Siriilu  »iS.  *  hary  tins  will  be  a  difeontinuance  (a) ;  becaufe  the  plaintiff  does  not 
CUb^  Hi*>  yf**"**^*'^  his  writ,  and  die  defendant  may  hare  other  matter  in 
^ft  W.  bar»  of  whidi  he  wooldherd>y  be  excluded. 

S79*    wWlkiiMarffcyiuJiflL  SaUusiS.  [S^ikCoHtwiflglfcleavttoamea^*  t  WUr.  30s.] 


xjS.       But  if  the  defendant  b^;in  fudi  plea  in  bar^  and  conclude  in 

li*^^*  S^  dbatenent,  or  plead  in  abMment,  and  conclude  in  bar,  therethe 
?a)^#!^U  pbintiff  may  rqply  or  demur  to  it,  either  as  a  plea  in  abatement 
L  tiL^  or  in  b«r  i  and  if  he  demury  or  plead  to  it  as  a  plea  in  bar,  then 
ii»j*wtl»  the  judgment  is  final  (^) ;  for  he  has  dofed  with  the  defendant  to 
*^*>?     put  the  plea  to  die  judgment  of  die  Court,  as  a  bar  to  the  a£tion. 

^Km^ liiiM\  At  BtttBdir  hnt  iU<t«^»ue.^  be  is  onded  to  jud^axnt  of  rnpamdcat  tmjter.  Bonner  v. 
HW*v  uTViy^  %%y    Ucv.O<)4«ia»  lbi4.  y^y,    Uu^d  «•  CbarictDn,  i  Barau^.  K.  B.  46s.] 

•  U^  !»•%  But  if  he  demur,  or  reply  in  abatement,  as  he  may,  then  Ac 
iKM^iv^t.  juJ^^inent  is  fsed  dnhtJau  refponiemt  wfier  s  for  then  only  the  writ 
JJJj^^^  Is  pat  in  juvigment  Vfbre  die  Court  5  and  the  plainrifF,  by  putting 


^^^rint  ?•    putting  that  matter  in  judgment  to  the  Court  as  a  plea  to  the  ac- 
tion I  ami  if  the  ludtnoient  were  not  in  abatement,  it  would  not  be 


wnt  t>*  the  writ  in  judgment  only  to  the  Court,  has  wared  the  benefit  of 
^^arint  5%    putting  that  matter  u    "    "  -    ^      ^ 

^*^J     tion  \  ami  if  the  judgi 

purfuant  tv^  the  defendant's  prayer. 
t^w.  t\s»  Etcrt  pica  in  abatement  is  either  to  the  writ  or  count ;  if  the 
U^jr^%^  H^ivMi  1$  Vn>u^ht  by  original,  dien  the  plea  is  petk  juiUium  de 
T^\  AH  <•«*-*»  and  it  mull  conclude  in  the  fame  words }  if  i^  is  to  the  de- 
Li^  tv*  N«  cUtAliv^n^  then  it  mult  be  ptCit  judtamm  dc  billa  fsT  narratione^  for 
^'7  '^  'r    **-^  ^'^^^^'  ^xrnr.-^!  Jtrc  the  fanie(A 

%k!  IV  ;  -  r^  »  ^W  .  ^^.  ^  *->«c  *k  t.  tbt  r«^,  by  pr«.a?  •'  jodgimnt  1/  the  fa.4  A.,  Ac 
irji  *.  shJsm^  It  •tt^^rr*  ."  tft^  r*»  «  dkosttwui  ,*i«  ilK  la.t  h  bjr  ong.nal),  conclude  to  the 
^<^\  "^  f^'Vir  b«  Miti.^  •^  iit^c^ecK  rf  ihe  mrk  cc  *cto»ii-ii.  wi  that  the  fimae  may  be 
r.!l^^^'^^*--^^^^  *i-;i ;  U.  II  t*.  ,^  be  by  bcli    toe  pj«  muft  pray  "  jud«««t 

l,.^^^H♦.       It  IS  ixxA  K>  be  the  condufion  rf  a  plea,  and  not  Ae  matter  of 


^^  ,^»^    ^^^^     ^.^^  ^^^  ^^^^  ^  j>  J,;,  j^  j„  iJ>atemcnt,  pleaded  in  fonu  of  a 
X^9^     \A.^  iw  K*r,  ^^«^vt  b<  a  r:ca  in  bar,  dK«gh  an  iU  one. 


4»iw       If  A  aO.;K>rt  r^a  be  ^<^v^^^  »^  *e  plaintiff  take  iffwc  upon 
V     ii^  k  »\t  vVOcUJc  ^  i;li  a^^*>^^«  &r  i^mm,  btcade  Aot 


fitiai  judgment  (hall  be  \  but  if  a  dilatory  plea  be  pleaded,  which 
the  plaintiff  does  not  deny,  but  confcfs  and  avoid,  he  muft  con- 
clude in  maintenance  of  his  writ ;  as  if  the  defendant  plead  an 
attainder  in  difabiUty  of  the  plaintiiF,  and  he  plead  a  pardon,  he 
muft  not  conclude  with  a  petit  judicium  i^  {a)  damna,  but  in  nmin-  («)  3  Motf^ 
(enance  of  his  writ*  *^'*  ^"  ^* 

If  there  are  four  defendants,  and  after  feveral  continuances  three  3  U?.  lo*. 
of  them  plei^i  the  death  of  one  of^them  in  abatement,  viz.  petunt 
pidicfitm  de  ireve  tt  qt*od  breve  iilud  cajfetur  ;  this  is  ill  in  its  con- 
dufion,  and  fliould  have  been  petunt  judicium  Ji  curia  ulterius  proce* 
dere  velii» 

If  the  defendant  demur  in  aiaiemeutf  the  Court  will  give  final  Saik.  tto^ 
judgment,  becaufe  there  can  be  no  demurrer  in  abatement ;  for  if  fj^^^ 
the  matter  of  abatement  be  dehors^  it  muft  be  pleaded ;  if  intrin-  19S.  fin 

fick,  xkt  Court  will  take  notice  of  it  themfelves,  WinAiih  t^ 

.  waiougfc- 

bfy  FX  CMnm.  7^  thcie  m  an  laibaoe  of  a  demurrer  Sa  al>3tejBeBt  of  a  writ  for  an  infiifficiency  appear- 
tug  on  it,  which  authority  is  countenanced  hy  Theol.  Die.  1. 15*  c.  9.  f>  i.  Dy.  341.  Lutw.  i644« 
This  precedent  from  Piowden  was  cited  by  Eyre  J.  when  the  judgment  in  the  tert  was  given.  The  jndg- 
Mat  apoo  che  dcsniirrery  if  agalnft  the  <iefendant,  will  be  final,  j  Lev.  112.]  But  a  demurrer  m 
dsimtat  to  an  IndiCtmat  for  a  capital  offence,  or  appeal  of  death,  fliall  not  conclude  the  party,  but 
be  flull  have  leave  to  anfwer  over  to  the  ofifencel     z  Hawk,  P.  C.  3341 

If  there  be  two  defendants^  and  they  plead  two  feveral  pkas  in  Hob.  a$a< 
ddtementj  and  thero  be  HHie  to  one,  and  demurrer  to  the  other» 
if  the  iflue  be  found  for  the,  defendant,  the  Court  will  not  pro- 
ceed on  the  demurreri  ^J!c  vice  verfd ;  for  in  both  cafes  the  writ 
bemg  once  abated,  it  would  be  unneceflagry  to  judge  whether  at 
ought  to  abate  on  the  other's  plea. 

Where  the  matter  of  abatement  appears  on  the  face  of  the  rOi-  Moor,  30. 
cord,  the  plea  ihould  begin  and  end  with  a  petit  judicium  d§  brevi :  ^  w*|[j  ^^V^ 
but  where' the  matter  is  dehors^  the  defendant  fliould  only  end  his  J^^, 
plea  with  a  petit  judicium^  Salk.  298. 

On  a  plea  in  abatement^  no  advantage  can  be  taken  of  the  errors  Salk.  \iu 
in  the  declaration  (^) ;  as  nothing  but  the  writ  is  then  in  queftion,  J-«tw.i59t. 

X  ^i  -  ir    •       1      J   J  *  ^  Carth.  17*. 

lor  nothing  elie  is  pleaded  to.  ^^^  B„t  (^ 

ieeaat  it  may,  if  the  matcer  of  the  plea  in  abate  men  t  be  pleadable  in  bar.     Lutw.  1604. 

If  on  a  plea  in  aiatemetit^  a  refpondeat  ou/lcr  is  awarded,  and  af-  Car«h.  447. 
lerwards  the  defendant  pleads  in  chief,  and  there  is  a  verdi£l  for  ^^^  ^*^"^ 
the  plaintiff,  yet  if  the  plea  in  abatetnent  does  not  appear  to  have  ^  Mod.  399. 
been  entered  on  the  nifi prius  record,  judgmcut  will  be  arretted  ;  Carth.  499. 
fork  being  entered  on  the  plea-roll,  (which  was  in  court,)  it  muft  be 
mentioned  in  thcnifi  prius  roll,  other  wife  it  docs  not  appear  that 
k  was  a  verdidl  in  the  fame  caufe. 

The  judgment  for  the  defendant  on  a  plea  In  abatement  is  quod  yhv.  112. 
irtue  or  narratio  cajetur^  and  for  the  plaimfifF,  a  rejpcndeat  oujier ;  *  J*****-  4*. 
but  if  ifliie  be  joined  on  a  plea  in  abatement,  and  it  be  found  foi:  Carh.^^ts. 
theplaintiflF,  it  (hall  be  peremptory  (r)againft  the  defendant;  and  the  x^viir.  30X. 
judgment  (hall  be  quod  recuperet,  becaflfe  the  defendant  choofine  {^^  y^^'^z^ 

*      **        -  ,,        ^.-         ri..r  t--"rr  l         i  -i        the  tenant  ur 

to  put  the  whole  waght  of  his  caufe  on  this  iflue,  when  lie  might  demandant, 
have  had  a  plea  in  chief>  it  is  an  admiflion  that  be  had  no  other  who  joins 

I  t<r.  163.  Biic  flotro  fi&  ifldldaems  ftr  capital  eflcncct*  tHawk.  P.  C«  )34.    \id)  la  an  %^\(m 

tbic 


io  abatement* 

tJbt  founds  tn  diaagcty  tbe  jwy  wlio  tiy  tUs  iflbe  moft  aiTds  the  dunget :  dior  oniiBoo  tD  ^0  fi» 
cnmoc  be  fopplied  by  •  writ  of  inqiaiij,  bat  a  vrwrr /Sk«»  i»  Mvi  nuift  be  awirded.  EkhonT.Le 
Uutn,  %  Wilf.  368.] 

Tbeoi.  Dig*  [But  on  a  demurrer  to  a  plea  in  abatement,  the  judgment  agatnft 
k  xt*  x'Uf!  ^^  defendant  fhall  only  be  to  at^nver  iver^  becaufe,  though  ifluc» 
163/       *  in  hSt  are  within  the  conuiance  of  the  party,  ifiues  in  law  are 

not. 
Putt  y.^  And  the  fame  judgment  ihall  be  ftiven,  though  the  ddendant 

Kofw^Uky,  jo£q  in  demurrer  to  it,  as  to  a  plea  in  bar,  becaufe  the  fauk  origi- 
B.t'fe''^^'  nates  with  the  plaintiff. 

Latir*  197.  1643. 1665.    Bat  ibe  above»  whether  this  lie  not  1  dUcontbiunce  ? 

Oiborae  ▼•       In  a  plea  ia  abatement  In  C.  P.  the  plaintiff  may  enter  zmlca^ 
B«m^7.  P^*P^^  bfevi^  without  Icsive  of  the  Court.] 
Sailk  4*  Where  upon  a  refpondeat  ou/ler  the  defendant  pleads  the  general 

'*  ''*  iffue,  the  phintiff  (hall  fign  judgment,  if  the  defendant's  attor* 
ney  on  delivering  back  a.copy  of  the  iffue  will  not  pay  for  it :  and 
it  teems  that  the  old  courfe  was  to  deliver  in  a  copy  of  the  whole 
record,  viz.  the  declaration,  plea  in  abatement,  &c.  and  iflue  \  but 
the  Court  made  a  rule  that  for  ihe  future  a  copy  of  the  declaratioa 
and  iffue  (hould  only  be  paid  for. 
talk.  7.  Upon  a  refpondeat  oufter^  no  nodce  need  be  given  of  it,  for  the 

^  i8.         defendant  is  fuppofed  to  be  attending  his  caufe  in  the  paper  to 
maintain  his  plea. 


(Q^)     Of  the  Writ  by  Journies  Accompts. 


$pefl€cr*e 
talc,  6C0i 


[XT7HEN  an  abatement  of  a  fuit  happens  without  any  faott 

^^    imputable  to  the  plaintiff,  he  is  permitted  to  fue  out  a  freih 

writ  by  journies  accompts  \  which  is  ^piafi  a  continuance  of  die 

firft  writ,  and  placeth  him  in  the  fituation  in  which  he  would 

be  fuppofing  that  he  were  ftill  proceeding  on  that  writ ;  for  the 

defendant  can  avail  himfelf  of  no  matter  which  arifeth  fubfequent 

to  the  time  of  the  firft  writ,  and  could  not  have  been  pleaded 

to  it. 

€  Co.  II.  a.      But  this  fecond  writ  is  not  fuable  at  any  diftance  of  time  after 

Cro!  cJ?^   the  abatement  of  the  firft,  but  muft  be  profecuted  per  dietas  cmn* 

«94.  putatas^  that  is,  recently,  as  foon  after  as  reafonablv  may  be. 

What  is  a  reafonable  time  is  a  matter  in  the  difcretion  of  the 

Court. 

6  Co.  10.  b.       This  writ  being  in  a  manner  a  continuance  of  the  firft,  muft  of 

islTk^Yoi.  ^u^fc  be  brought  in  the  fame  court,  and  for  the  fame  matter. 

It  ought  regularly  too  to  be  between  the  fame  parties ;  but  it  may 

be  fued  by  another  perfon  than  the  original  plaintiff,  if  there  be  a 

nrivity  between  them ;  as  if  the  origind  plaintiff  be  executor  until 

nis  fon  come  of  age,  the  (on  upon  coming  of  age  may  take  out 

this  writ,  but  not  fo,  if  he*  be  adminiftrator  durhnte  minore  MiaU 

of  the  fon  ;  for  in  that  cafe,  as  they  derive  their  titles  from  difier* 

ent  perfonsj  the  one  from  the  ordinary,  the  other  from  the  tefta* 

tor,  there  can  be  no  privity. 


accompt  3t 

If  the  phiotilF  In  quare  impe£t  die  pending  the  vmtf  and  af-  Br.  joom. 
ter  the  fix  months  have  ebpfed^  his  executors  are  not  entitled  to  ^^'i^p*^* 

uU8  wnt*  i6o* 

injudicial  writ  ihall  never  be  by  joumies  accomptSi  becaufe  it  6Cq.  so«0» 
aeyer  abates  for  want  of  form.] 


aiccompt 


THE  proceeding  in  thb  aAion  being  difficulty  dilatory,  and  9«^  >• 
ezpenfiTe  {a\  it  is  now  (Udom  ufe^  efpecially  if  the  party  ^^^'^^ 
hate  other  remedy,  as  debt,  covenant,  cafe»  or  if  the  demand  %^.  vern. 
be  of  coniequence,  and  the  matter  of  an  intricate  nature ;  for  in  ^*  47<>* 
fodi  cafe  it  is  more  adviiabk  torefort  to  a  court  of  equity,  where  \^ll^^^ 
ipatters  of  accompt  are  more  commodioufly  adjufted,  and  deter*  Abr.  i o. 
Bodned  more  advantageoufly  for  both  parties;  the  plaintiff  being  ^'^'^'^ 
entitled  to  a  difcovery  of  books,  papers,  and  the  defendant's  oath  $  mmmU 
and  on  the  other  hand,  the  ddfendant  being  allowed  to  difcount  of  this  jg. 
the  fums  paid  or  expended  by  him ;.  to  difcharge  himfelf  of  fums  ^]|!^ 
under  forty  IhSlings  by  his  own  oath  \  and  if  bv  anfwer  or  other  ijcy  Y.Saa!!l 
writmg  he  charges  hunfelf,  by  the  fame  to  difcharge  himfelf,  dos^sWiin 
which  will  be  good,  if  there  be  no  other  evidence  :  farther,  all  9^J^  ^^r 
icafonablc  allowances  are  made  to  him  ;  and  if,  after  the  accompt  ^^j^  ^ 
isftated,  any  thine  be  due  to  him  upon  the  balance,  he  is  entitled  ^eibfv  the 

to  a  decree  in  his  nvour.  chmarr 

hcrt  givca . 
tfthcsi.  A  muter  «liicli  M  Wb  Iroiclerily  depesSioc  in  Chaneoy  vpmrdt  of  t«fdf«  yevS|  way 
tuMK^y  enflunod,  amd finally  deccnnuiBd  in tbis  form  of  w/B&om  in  the  courft  of  cwoxean.] 

We  &all  therefore,  under  this  head,  bat  briefly  confider, 

»  ^ 

(A)  Agsdaft  whom,  either  by  the  G)aunon  Law, 
or  by  Statute,  thb  Adion  lies. 

(B)  Of  the  Maimer  of  bringing  Accompt^  with  re^ 
fyeOi  to  the  Perfons  againft  whom  it  is  brought ; 
and  herein  of  charging  one  as  Receiver  when 
Bailifi^  ^  vice  verfa. 

(C)  The  Nature  of  the  Demands  for  which  it  may 
be  brought. 

(D)  In  what  Cafes  this  is  the  prc^>er  Adion,  or  Tome 
other  may  be  broug^" 

(£)  What  iball  be  a  gc^  ^  this  Adion. 

CF)  Of 


$1  accomttt 

(F)  Of  the  Auditors,  and  what  ihall  ht  a  good  Dl(^ 

charge  before  them. 

(G)  Of  the  Judgment,  and  fublequeat  Propeediog?* . 


(A)     Againft  whom,  either  by  the  Common  Law, 

or  by  Statute,  this  Adion  lies. 

^R,4. 12.    r^Y  the  common  law,  accompt  lay  only  againft  a  guardian  in  fi>* 

172^  a.  90^'  ^^8^  C'*)*  ^^^^9  ^^  receiver,  or  by  one  in  favour  of  trade  and 
h*  Fr  N.  B.  commerce,  naming  himfelf  merchant,  againft  another,  naming 
117.  E.       him  merchant,  and  for  the  executors  of  a  merchant  j  for  ' 


mCo.'^.^  thefc  there  was  fuch  a  privity,  that  the  law  prefunxodthem  cono- 
a  R.  Abr!     fant  of  each  other's  difburfements,  receipts,  and  acquittances  (3). 

l6r[(-)The 

ibitoteof  Markbridge,  52  H.  3.  cap.  17.  is  ufoaUy  xtdtcd  in  the  writ»  at  if  the  writ  wm  wacraatedbjr 
that  fiatnce  only.  Mayo.  437.  F.  N.  B.  iiS.  A.  but  accompt  lay  againft  the  guardian  in  Cbofc  at 
common  law^  and  the  ftatutc  was  merely  in  aflSnnance  or  dedaiadon  of  it»  Co.  Litt*  19*  Cio.  Cv* 
229.  (^)  By  the  prerogative  perfons  could  be  cJiaig^  as  accomptantSy  notwithftandipg  a  mnc  of  pi* 
vi^.     XI  Co.  89.  2R0IJ.  Abr.  i6i«J 

tLeon.M9.  The  ftatutc  of  13  Edw.  !•  cap.  23.  gives  an  a£bion  of  accompt  to 
bT'^O  Bet  executors  5  the  25  Edw.  3.  ft.  5.  cap.  5.  to  executors  of  executors  } 
A>iethtilaft  the  31  Edw.  3.  c«  II.  to  adminiftrators ;  and  by  the  ftatute  of 
P^t^if  4Ann.  c.  i(f.  feft.  27.  (r)  aftions  of  accompt  may  be  brought 
mnt  ortt-  ^ig^^^ft  the  executors  and  adminiftrators  of  every  guardian,  bailiff, 
nantincom-  and  receiver,  and  by  one  jointenant,  tenant  in  common,  his  exe- 
■f^'*-  cutorsandadminiftrators,  againft  the  other  as  bailiff  (rf)  for  rece^ng 
the  profits^    morc  than  his  fliare,  and  againft  his  executors  and  adminiftrators. 

the  other  could  not  have  this  a£lion,  unlcfs  he  actually  appointed  him  bailiff*  or  receiver.  Co.  lict. 
172.  a.  1S6.  a.  200.  b.  So  if  there  had  been  two  exccutort,  and  one  had  received  all  the  debta  of  tlie 
Ceftator  j  for  between  thefe  there  was  not  fuch  a  privity  as  the  law  required.  Br.  tit.  Acoompty  58* 
39  £•  3.  28.  [But  if  two  guardians  were  in  common,  and  one  took  the  entire  profits  to  hii  own  uic^ 
accompt  lay»  and  the  count  was  to  be  againft  him  as  receiver  to  their  common  ufe.  So  of  co-paitnen } 
but  not  fo  of  tenants  In  common,  for  they  might  have  an  afiife.  F«  N.  B.  1x8.  J.  One  joint  kflce  lor 
year^  might  have  accompt  again  (I  the  other,  if  he  took  the  iflues  and  profits. to  hit  own  nfc{  for  be 
would  ocberWife  be  without  remedy,  as  he  could  not  bring  an  ai&aei  39  £.  3.  27.  b«  (1/)  But  not  at 
xcceiver.    Com.  Rep.  272.] 

Roi.  Abr.  Though  an  infant  may  be  an  executor,  or  may  be  charged  in 

f!n  B  118.  ^^<^^^>  being  a  tort ;  yet  if  he  be  made  fa£ior,  bailiff  or  receiyer» 

C0.ut.f72!  he  ihall  not  be  aiccountable  for  what  he  does  during  his  infancyt 

$.  P.   Abr.  either  in  law  or  equity,  for  the  fame  reafon  that  other  afts  of  hit 

ri!V^'   *    ^^"^  ^'"^  ^^^  *  ^^^^fo^c  when  fuch  a  one  is  appointed  fador,  his 

friends  fliould  give  fecurity  for  his  accounting. 
P.K.B.T19.B.     If  J  make  J,  5.  my  bailiff  or  receiver,  and  he  make  a  deputy,  I 
fvide"'i  ^^*  ™"^  ^^^^  accompt  againft  the  bailiff  or  receiver  himfelf^  and  not 
Vem.  ooS.   againft  the  deputy,  for  the  receipt  of  the  deputy  was  to  the  ufe  of 
Potts  V.        his  matter. 

Potti,  where 

{a  Chancciy,  on  exceptions  to  a  mafter's  report,  it  was  holden  fuflicient  for  a  lervant  or  appicntke^  h 
Mifwer  to  a  bill  for  an  account,  to  fay  in  general,  that  whatevei  be  received  was  by  hian  received^  ni 
yd  out  again  by  bit  miftei  's  01  tiers.    But  he  mu4  difcbfc  this  matter  ia  his  aafwer.  Vera*  1 36^    B^t 


accompt  3j 

vkcie  Oft  a  UH  for  tn  acconnt,  and  dircovcry  of  money  neeived  by  defendant  on  the  bdialf  of  one  who 
became  a  baaltnipCf  he  pkaded  that  he  receiinBd  it  only  ai  a  menial  fervant  to  the  bankrupt,  and  had  ac* 
counted  for  h  to  him  olzeadj,  and  that  the  commiflioners  had  examined  him  on  interrogatoriea  ^  tho 
pica  aw  orer-ruJcd.  WagftafF?.  Bedford,  Vem.  95.  aVentr.  358.  S.C.  £q.  Caf.  Abr«  6.  p.  5* 
S.C.  cjted  with  a  query,  whether  there  were  not  circumftaocea  of  fraud  in  the  cafe,  or  a  combimftioii 
betwea  die  bankrupt  and  fervant.] 

An  apprentice  by  the  name  of  an  apprentice,  is  not  chargeable  iiCo.89.k 
in  accmpt.  7^^^ 

chiffeable  for  the  ordinary  receipts  upon  his  mafter*t  trade,  yet  upon  collateral  receipts,  which  concern 
not  the  ordinary  trade  oi  hia  ma&er,  he  is  chargeable  as  well  as  another.  3  Ltoti.  63.  But  then  he 
maft  be  charged  u  bailiflF  or  receiver.  2  loft.  379,  390*  f  Chancery  will  decree  an  account  againA 
the  adnuniftraior  of  an  apprentice  employed  as  a  faiftor.    £q.  Caf.  Abr.  6«  p.  2.  ] 

(B)  Of  the  Manner  of  bringing  Accompt,  with  re- 
ipcd  to  the  Perfons  againft  whom  it  is  brought ; 
and  herein  of  charging  one  as  BailiflF  when  Re- 
ceiver, fef  vice  verfd. 

|F  the  king  appoints  J*  S.  or  he  of  his  own  head  takes  upon  him-  4  Co.  rsy. 

felf  the  charge  and  care  of  the  eftats  of  a  lunatic,  he  is  but  in 
xuture  of  a  bailiff,  and  accountable  to  the  lunaticy  his  executors 
or  adminiftrators. 

A  man  (hall  not  be  charged  in  accompt,  as  furveyor,  comptrol-  C0.Lit.172* 
Icr,  apprentice,  reive,  or  heyward,  nor  {hall  a  {a)  diffeifor,  or  ^ffl-gj^rlf  * 
other  wrong-doer,  be  fo  charged ;  for  to  maintain  an  aftion  of  ac^  poinu  T.  s'. 
C9mpt,  there  muft  be  a  privity  cither  in  Ifiw  or  by  the  provifion  of  » receive 

•ItA  aknaA.!^..  his  rentty 

"*  P*«»«»-  the  diffeifor 

cannot  have  a  writ  of  accompt  agaJnft  J,  S»     3  Le»n,  %^.    Dale.  99.  S.  P* 

I 

At  comnion  law,  if  a  man  were  difleifed,  and  his  entry  taken  ^  Rol.  Abn 
aw^y,  he  could  never  recover,  by  any  adiion,  the  mefne  profits  ;  5So- 
but  if  the  diflfeifor  made  a  feoffment  in  fee,  by  the  ftatute  of  Glou-  whcth«  ha 
fi/leri  the  difleifee  in  an  {b)  alBfe  might  have  recovered  xlamages  could  have 
fer  the  mefne  profits,  being  a  continuation  of  the  firft  vnrong.  an  aftion  0^ 


to  have  heen  much  controverted;  for  which  mJe  RoWsAhr*  554.     ti  Co,  eu     ArJ.  ica^ 
M.  9S.    Jitits  Rip.  loz.     Godh.  388.     y\de  tit.  Ejeament. 

But  the  Chancery  interpofed,  and  at  laft  carried  the  remedy  far-  Chan.  Rep* 
thcr  than  had  been  admitted  at  common  law ;  for  though  in  the  vVm*** '  • 
cafe  of  (hven  and  Aprice,  which  was  adjudged  4  Car.  i.  the  Court  aVern*  ^%^ 
kit  the  plaintiff  to  his  remedy  at  common  law  for  the  recovery  of  the 
mefiie  profits,  and  would  not  affift  by  their  decree  (<-)-,  and  though 
iQ  the  cafe  of  Eyre  and  Jack/on,  14  Car,  2*  they  refufed  to  affefs 
my  damages  for  a  trefpafs,  for  that  was  a  matter  determinable  at 
common  law,  and  to  be  afcertained  by  a  jury  (r)^  yet  afterwards  they 

[(<)  It  It  generally  truei  that  a  court  of  equity  will  not  deci^ee  an  account  of  mefne  pn>fiu  where  th4 
title  11  merely  legal,  or  the  plainufFla  out  of  polTeflion.  Tilly  v.  Bridges,  Pre.  Ch.  >5z.  Norton  v* 
Flecker,  x  Atk.  524.  Sayer  v.  Fierce,  1  Vez.  231.  But  front  thii  rule  muil  be  ekcepted  all  thofo 
cafci  where  the  pialotiflTia  an  In/ant,  or  hat  been  prevented  from  averting  hi*  title  by  truft,  miftake,  ot 
inad  and  cofictalment  oa  the  part  of  the  defendant.  Duke  of  Bolton  ▼.  Deane,  Pre.  Ch.  ci6.  Ben* 
iatt  V.  Whitehead*  %  P-Wmi.  64.3.  Dormer  v.  Fortefcue,  3  Atk.  130.  And  in  fuch  cafes  cK« 
Court  will  dixeft  the  iuxount  to  be  taken  from  the  time  the  phintiiF^a  title  accrued,  unlefs  fpeci^  cir* 
Wftftancci  require  thai  it  Ooiild  cofluactice.from  the  timt  of  entry,  or  filing  the  bill.    Ibid.  J 

VoKla  P  bcgaa 


began  to  make  the  perfon,  who  was  the  dUTeifor  of  the  mefiie  pnv 
fits,  accountant  to  him  who  had  the  right ;  and  this  was  firft  be- 
gun where  lands  were  fettled  for  the  payment  of  debts ;  there,  fuch 
trufteesy  and  the  heir  of  the  debtor,  were  accountants  to  the  cre- 
ditors for  whom  the  profits  were  to  be  received ;  and  this  was 
very  clear  and  plain,  becaufe  fuch  perfon  came  in  and  took  the 
Ch.  CiC      profits  under  the  truft ;  and  this  was  fettled  in  the  cafe  of  Gilpin 
^»^'*        and  Smithy  iS  is^  ig  Car.  2.     Afterwards  they  came  to  extend 
their  notions ;  and  the  perfon  that  took  the  mefne  profits  bj 
wrong,  was  taken  as  truftee  for,  and  accountant  to,  him  that  had 
ftCh.  Cif.    the  rights  and  this  was  fettfed  in  the  great  cafe  of  Coventry  znA 

Vx^1\\k»  ^^^U  which  was  in  the  years  33>  34»  ^  3S  ^^^*  ^'  *^^  ^'^^  ^*  • 
ftCh.Rep.  Sir  Thomas  Thvm  having  treated  with  the  Lord  Keeper  Coventry 
S59.  x6i.  for  a  marriage  between  his  fon  and  Catharine  the  daughter  of  the 
t  («)  But  Lord  Keeper,  the  faid  Sir  Thomas  covenanted  to  fettle  lands  on  his 
nnndlcf in  ^^"*  ^^^  ^^  conveyance  was  defe£kivc,  becaufe  it  wanted  the 
ihictkoT  words,  that  he  Jbould Jiand  fetzed :  the  fon  recovered  the  lands  by 
^wtr  be-  a  decree  in  diancerv,  notwithftanding  the  defeS  in  the  convey- 
JSchoin  ^^^^^  againft  the  heir  at  law  of  Sir  Thomas^  the  father,  and  after* 
teobcained  wards  Came  with  his  bill  for  the  mefne  profits;  and  though  die 
•flaw,  if  heir  at  law  was  entitled  to  the  mefne  profits  at  law,  becaufe  the 
o/tSTde!^  conveyance  was  defc£live,  and  the  firft  decree,  which  fet  up  the 
•laniibeun-  title  Under  the  fettlemcnt,  had  ordered  no  account  for  the  mefne 
*^flJ?  dk'*"  profits,  yet  the  Court,  on  this  bill,  carried  back  the  account  againft 
2^|2^~  the  heir  at  law  for  all  the  profits  received  by  him  ;  and  though  it 
Md  has  in  was  objcAed,  there  was  no  agreement,  nor  any  truft,  that  the 
lecR^^^  heir  (hould  receive  the  profits  for  the  rightful  proprietor,  yet  the 
favoorofthe^^'^^  refolved  that  he  (hould  account  from  the  original  juftice, 
widow*!  re-  which  entitled  the  proprietor  to  feek  an  account  againft  that  perfon 
J*"?^"^*'  who  had  taken  the  profits  of  the  land,  which  in  equity  and  juf- 
ptffona]  re-  ^^^^  belonged  to  him ;  and  though  the  heir  had  the  title  in  law^ 
prefenutive  yet  fince,  in  equity  and  confcience,  the  eftate  belonged  to  another^ 
of^tlw  heir  ^^^  ought  to  accouut  With  him  for  the  profits  he  had  made 

so  account'  ^^  what  was  his«  And  from  this  time  equity  began  to  make  all 
•r'themefoe  perfons  account  for  the  mefne  profits  they  had  received,  to  fuch 
the  rinic^^  perfons  as  had  the ,  equitable  title  :  but  in  a  cafe  where  the 
the  death  oS  huft)and  foid  lands  for  valuable  confideration,  and  the  wife,  after 
thehuiband.  his  death,  recovered  her  dower  againft  the  purchafor,  and  brought 
Curti  \  '  ^^^  ^^^^  *"  Chancery  for  the  mefne  profits  from  the  time  of  the 
Br.ch!Rep.  death  of  her  hufband ;  the  Lord  Ch.  Cowper  would  not  relieve  her  j 
«2o.  The  for  he  faid  that  he  could  not  alter  the  law  of  dower,  which  gave 
^ont^hat  ^^  damages  againft  a  purchafor  under  the  hufband  ;  and  he  faw 
been  dif«a-  no  rcafou  in  equity  to  introduce  a  different  rule  {a). 

cd  in  favoor 

of  the  reprefentatiYe  where  the  widow  has  died  before  ihe  had  eftabliih^d  h^  tight  to  dower.  WakeficU 
V.  Child,  cited  in  Fonblanque*^  Notes  on  Eq.  Tr.  p.  147.  Wherever  a  Widow  reforts  to  Chancery  for 
her  dower,  ai  it  feems  ihe  u\zy  now  Ao  in  all  cafes,  the  general  couiTe  of  that  court  is  to  give  her  an  ac- 
.  coont  from  the  time  her  title  accrued.  The  nnefne  profits  are  there  conlidcredf  as,  what  they  reaU/ 
ve,  the  Widow's  fubfiftenct,  and  not  in  the  nature  of  vindidlive  d4ai«gea«  s  Br.  Ch.  Rep,  6ao. 
Dormer  v.  Fortefcue,  3  Atk.  130,  l«] 

FonbLKocet  [Courts  of  equitVi  when  reforted  to  for  the  purpofe  of  an  ac- 
•n  Eq.  Tr.  ^ount  of  mcfnc  profits,  will  iu  many  cafes  confult  the  principle  of 
*^^'  13  cmte- 
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conrtmcDCt ;  and  therefore  Lord  Hardivide  heW  in  TotunfenJ  r* 

A/b,  3  Atk.386.  That  **  though  the  party  claiming  a  (hare  in  the 

**  New  ^'tvr  water-works  had  not  cftablifhed  his  right  at  law,  yet, 

*'  as  fuch  right  appeared  to  the  Court,  he  ought  to  have  an  ac'^ 

^  count  of  the  mefne  profits ;  for  though  Ibares  in  water-wark$ 

''  are  a  legal  eftate  and  corporeal  inheritance,  yet  no  one  pro^ 

"prictor  could  receive  the  profits  himfelf)  but  the  company,  or 

*'  their  officers,  are  the  common  hand  to  receive  the  profits }  and 

*<  that  it  would  be  abfurd  to  fend  the  plaintiffs  to  law,  for  it  ilkould 

o  be  difficult  to  bring  eje£tment  for  a  thirty-fizth  part,  and  bits  of 

<<  land  in  feveral  counties,  and  to  bring  at^tons  of  trefpafs  againfl; 

^  the  terre-tenants  would  be  very  extraordinary ;  and  therefore  ia 

*<  point  of  remedy  there  could  not  be  a  ftronget  cafe  for  an  account 

**  of  mefne  profits.'* 

In  cafes  of  hardfhip,  as  where  an  heir  at  law  is  difinherited  on  a  SympTon  ▼• 
nice  conftru£tion  of  words,  tlic  Courts  deem  it  inequitable  to  lend  pj^^^ii. 
their  affiflance  if  there  Is  no  infant  concerned,'  ^nd  leave  the  party 
to  his  remedy  at  law  by  entry  and  ejectment. 

Nor  will  they  interpofe  in  favour  of  judgment  creditors  upon  a  HiKim  v. 
bill  to  fet  afide  a  fraudulent  conveyance,  and  decree  an  account  4^°^^^^^' 
againft  the  debtor  and  owner  of  the  eftate,  of  rents  and  profits  p^w, 
received  pendente  lite  from  the  filing  of  the  bill  ;  nor  In  favour  of  %  Atk.  107. 
a  mortgagee  againft  a  mortgagor,  left  in  pofleffion,  for  any  of 
the  years  back  during  that  pofTeiTion.     In  the  former  cafe  the 
plauitifi^s  have  their  legal  remedy  by  elegit ;    and  In  the  latter^ 
vhere  intereft  is  not  regularly  paid,  the  mortgagee  has  a  legal 
remedy  to  get  pofleffion  of  the  eftate,  which,  if  he  does  not  avail 
inmfell  of,  it  is  imputable  to  his  own  laches. 

But  where  the  mortgagee  enters,  and  takes  pofTeffion,  he  is  fub-  Gould  v. 
jca  to  an  account,  being  in  the  nature  of  a  bailiff  to  the  mort-  J^^^* . 

The  cafes  decreeing  an  account  of  rents  and  profits  where  the  FonbU  149. 
le?a)  title  is  not  previoufly  eftablifhed,  proceed  upon  that  refpeA, 
^hich,  in  juftice,  is  due  to  the  Interefts  of  perfons,  who,  by  in- 
fiuicy,  fraud,  isfc.  have  been  prevented  from  purfuing  their  legal 
right ;  but  it  muft  not  be  inferred  from  the  extreme  anxiety  of 
cowts  of  equity  to  prutc£l  fuqh  rights,  that  thev  will,  at  any  pe- 
riod (a),  or  under  any  circumftances,  aA  upon  fuch  indulgent  dif- , 
poCtion  J  for  if  an  infant  negleft  to  enter  within  fix  years  after  he  Lockejr  v. 
comes  of  age,  he  is  as  much  bound  by  the  ftatute  of  limitations  p^*^^. 
irom  bringing  a  bill  for  an  account  of  mefne  profits,  as  he  is  from  an  518. 
a&ion  of  account  at  common  law  j  or  if  there  be  a  verdifi  at  law  Etri  of 
againft  the  infant's  title,  courts  of  equity  will  not  dire£l  an  account  JJ^^IJ^^^' 
of  mefne  profits,  but  will  merely  retain  the  bill,  for  the  purpofe  of  fuac, 
giving  the  Infant  an  opportunity  to  eftablifli  his  title  at  law.  iVern.  195; 

(«)  But  if 
fUotiir  has  htt6  kept  out  of  pcfleilion  by  fniud»  ^  Whether  equity  wiU  not  relieve  at  toy  diftance  of 
<^)  M  00  length  of  tiin.*  will  bar  a  fraud  ?  Cottrefi  v.  Furchafe»  Ca.  Temp.  Talbot,  63* 

fc  is  very  feldbm,  even  in  the  moft  favoured  cafes,  that  intereft  ^^rrm  r. 
i«  allowed,  in  taking  the  account  of  rents  and  profits.]  c^Twa^ 

'falb.  s,  3*    Kobiolbo  v.  Cvminlng,  a  Atk.  409. 

D  a  A  bailiff 
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Roi.  AW.  A  bailiff  ctnndt  be  ch^irged  as  receiTcr,  beeaufe  if  he  be  charged 
(ITb  btfliff'  3<(^)b^ili^upon  his  account,  he  (hall  have  allowance  of  his  charges 
itsoder&MMi  and  cxpcnccs,  which  he  is  not  entitled  to  when  he  is  charged  as 
aicnraotrhat  a  receiver  $  alfo  he  is  not  allowed  in  an  aflion  brought  againft 
^g^^^^'    him  as  a  receiver,  to  plead  that  he  was  before  charged  as  receiver. 

and  charge  of  lands,  goods*  and  chattels,  to  znake  the  beft  benefit  for  the  owner,  agatoft  whom  an  ac- 
tion of  accompt  diCh  lie  for  the  profits  which  he  hath  raifed  or  made,  his  reafonabk  charge*  and  ex« 
pcacea  deduced.  Co.  Lit.  1 7a.  a*  A  receiver  is  one  who  receiveth  mooeyy  and  is  to  reader  ao  ac* 
count  of  it,  bnt  is  not  allowed  any  charges  or  expences  but  what  is  agreed  on  by  die  parties ;  and  tn  this 
cafie  the  pl^ntlfi^  is  to  declare  by  whole  hands  he  received  it.  Co.  Lit.  1 7%,  a.  If  a  bailifif  be  charged 
as  rcceifcr,  it  fcems  the  beft  way  is  to  plead  it  fpecially,  for  he  cannot  take  advantage  of  it  al^  jndg* 
flienty  fuod  tomfwttt.  2  Lev.  ii6.  Freem-  378.  Whether  a  perfon  may  not  in  the  fanse  adioa  be 
charged  as  bailiff' and  receiver,  i^^rrf,  and  viile  i  Rol.  Abr.  1 19.  Cn>.  Car.  240.  In  fome  ca(cs  man 
aAion  of  account  againft  one  as  reetftor  dinahorum,  he  (hall  have  allowance  of  his  expences,  and  fiuU 
account  for  the  profit  he  received,  or  might  reafonably  receive.    Co.  Lit.  172.  a« 


(C)     The  Nature  of  the  Demands  for  which  it  may 

be  brought. 


Bro.  tit.  Ac 
count,  35. 
AJIlrowa.  76. 


A  N  a£lion  of  accompt  lies  not  for  a  thing  certain ;  as,  if  a  man 
'^  delivers  10  A  to  B.  to  merchandize  with,  he  (hall  not  have  ac- 
count of  the  10/.  but  of  the  profitSi  which  are  uncertain. 
Rol.  Abr.         No  a£lion  of  accompt  lies  lor  rent  referved  on  a  leafe  \  fo  if  a 
"^*  leiTee  of  goods  wade  them,  yet  no  zQ\on  of  accompt  lies  againft 

him. 
Rol,  Abr.         If  the  bailee  of  goods  to  bail  over  waftc  them,  or  refufe  to  de- 
Owen  86.    ^'^^^  them,  no  a£tion  of  accompt  lies,  but  an  a£tion  of  detinue  or 

trover  and  cmverjton. 
3  Lcoa.  24.  If  A.  hath  a  term  for  years  in  a  reftory,  and  tithes  being  fet 
forth  and  fevered  from  the  nine  parts,  2?.  without  any  pretence  of 
title,  carries  them  away  and  fells  them,  yet  A.  (hall  not  have  a 
writ  of  accompt  againft  B.  for  after  fevcrance  the  tithes  immediately 
vefted  in  A.  and  the  taking  by  S.  was  merely  Tiinrongful,  and  there* 
fore  without  privity. 

(D)     In  what  Cafes  this  is  the  proper  Adion,  or 

fome  other  may  be  brought* 


Rol.  Abr. 
116. 


I F  a  man,  by  obligation,  acknowledges  that  he  has  received  mo- 
D  er  ao.  "^y  ad  projicietidum  ^  computandumy  the  obligee  may  either  fue 

uS.'     *     ^c  bond,  or  have  an  a&ion  of  accompt  at  his  ele£fcion. 

Cro.  £).  644. 

RoiRep.51.  So  if  A^  acknowledges  by  deed,  that  he  has  received  100/.  from 
jBulft.  156.  jg^  ^Q  \^  adventured  to  the  Weji  Indies^  and  thence  to  England 
back  again,  and  covenants  to  render  a  true  account  thereof  upon 
his  return,  though  B.  may  have  a  writ  of  covenant  upon  this 
deed,  yet  he  may  alfo  have  a  writ  of  accompt  thereupon  at  his 
eleftion. 

A/fumpfit^  in  which  the  plaintiff  declared,   that  intending  to  go 
beyond  (ea,  he  delivered  a  box  full  of  goods  to  the  defendant, 

I  which 
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which  he  promifed  to  difpofe  of,  and  to  give  the  plaintifF  an  ac- 
count thereof  at  his  return  ;  the  defendant  pleaded  in  abatement^ 
that  be  was  bailiff  to  the  plaintifF,  to  merchandize  the  faid  goods  % 
and  that  he  ought  to  bring  an  aftioo  of  accompt^  and  not  an  a£):ion 

on  the  cafe  $  and  upon  demurrer  it  was  adjudged,  that  here  being  $«lk.9.  pl.t. 

an  exprefs  promife,  on  which  the  action  is  founded,  affum^tt  will  ^JiklnL''' 

lie  as  well  as  accompt ;  and  that  wherever  one  a£ls  as  bailiif,  he  carUi.  89. 

promifes  to  render  an  account.  S-  ^'-  whei« 

it  wa9  hddy 
that  the  adion  would  lie,  by  three  judges  againft  Holt,  who  doubted,  and  who  told  the  plalniiff^ 
that  wiien  it  came  to  be  tried,  he  would  not  fufier  him  to  give  ali  the  account  in  evidence,  or  to 
CDter  into  the  particu'ari  thereof;  but  that  he  flkould  dircd  hiS4>roof  only  as  td  the  damages  which 
be  had  fuftained  for  not  accountiAg  a^ording  to  the  promifci  for  he  would  not  ravel  into  an  account  ia 
fach  adiooa.     Comber,  149.  S.  C. 

In  ajfumpfit  for  money  received  ad  cwnputandumy  and  verdict  for  Saik.9.  P^-^- 
the  plaintiff^  it  was  moved  in  arreft  of  judgment,  that  this  a£lion  q**"*"!!^* 
did  not  lie^  but  accompt ;  for  if  a  man  receives  money  to  a  fpecial  vuitxShow. 
purpofe,  as  to  account,  or  to  merchandize,  it  is  not  to  be  de*  Rep.  301. 
manded  of  the  party  as  a  duty,  till  he  has  negle£led  or  refufed  to 
apply  it  according  to  the  truft  under  which  he  received  it ;  and 
ti^  declaration  mud  ihew  a  mifapplication  or  a  breach  of  truft  : 
but  it  was  holden,  that  in  this  cale  the  verdifl  had  aided  the  de- 
daradon  \  for  it  muft  be  intended  there  was  proof  to  the  jury  that 
the  defendant  refufed  to  account,  or  had  done  fomewhat  elfe  that 
Tendered  him  an  abfolute  debtor. 


(£)     What  £ha11  be  a  good  Bar  to  this  A&ion. 

tN  accompt  againft  one  as  bailiff,  it  is  a  good  plea  that  he  was  Rol.  Abr. 
**  never  his  bailiff.  121. 

In  accompt  againft  a  bailifFy  it  is  a  good  plea  that  he  was  the  Bro.  29. 
plaintifF^s  fervant  to  drive  his  plough,  and  keep  his  cattle  for  the  ^®*'  ^*'*'* 
drawing  of  his  plough,  abfque  hoc  that  he  was  his  bailifl'  in  other 
manner,  becaufe  he  is  not  accountable  for  this  occupation. 

[In  accompt  againft  one  as  bailiff,  he  cannot  plead  a  judgment  R.Abr.iK). 
againft  him  as  receiver.]  *^^*  ■*^* 

It  is  a  good  plea  in  bar  to  an  aAion  of  accompt,  that  the  plain*  Rol*  Abr. 
tiff  hath  relcafed  to  him  all  aftions.  Iht'fi^^ 

tiff  had  rekafed  to  him  ail  the  advantage  and  profit  that  he  might  hare  by  theaccouot.    Rol.  Abr.  123. 

So  it  is  a  good  plea  in  bar,  that  the  plaintiff  and  defendant  fub-  ^ro.  Car. 
mitted  to  the  award  of  J,S.  who  awarded  that  the  defendant  hcIkiia. 
ought  to  be  acquited  againft  the  plaintiff. 

So  it  is  a  good  plea  in  bar,  that  after  the  receipt  of  the  fum  of  Bro.  48. 
which  the  account  is  demanded,  by  the  mediation  of  their  friends,  J^J*^*  ^^'j^ 
it  was  agreed  between  them,  that  the  defendant  ftiould  make  an  the  bare ac- 
obligation  of  ico/.  for  the  100/.  received,  and  the  profit  thence  to  «?<»««  of 
arifc,  which  obligation  of  100/.  he  did  make  and  deliver  accord-  *(!,^'tourd 
ingly  to  the  plaintiff;  for  the  acceptance  of  the  obligation  deftroys  not  be  fuffi. 
the  dutv,  and  the  fum  in  demand  is  thereby  as  ftrongly  releafed  as  ^'««**  *^'* 
vy  a  releafe  of  all  actions.  iBniftr.iov 

D  3  It 
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ZsfompU 


Hol.  Abr.  It  is  no  good  plea  in  bar  to  the  a£^ion»  that  the  defendant  hath 
s*!tth^-  "^^^^  payment  of  the  money  which  he  hath  received  to  acooun^ 
tkniMnt     '  with,  or  that  he  hath  made  tatisfadion  for  the  fame. 

pleads  thtt  the  plaiatiff  has  given  him  an  acouittance  for  the  fum  recaiTed.  Bro.  tit*  Accoonty  ^9* 
For  tbefe  pleaty  being  maitien  which  ibew  that  Ke  was  once  accouncable,  are  only  to  be  maiie  ufe  of  be- 
lore  the  avdiCDri.    f^idt  Dyer^  tz^  145.     6  Co.  Ferrer*!  cafe.    4  Leon.  61  •     Stiky  353.  410* 


49  E.  3*  ro. 

41E.3.V9. 

45  E- 3*  '4* 
Lutw.  5S. 

I  WUf.  113. 


Sotttheot  ▼• 
Rider» 
Raym.  57- 
St«  %t  Ja.  I. 
c.  16.  f.  3. 
mj.  Entr. 
76.     Pr. 
Ch.  5f8. 
Bui.  Ni. 
Pri.  127. 
4th  edit. 


[Nonage  is  a  good  plea  in  bar  of  this  a6lion.  So  is  plefie  cwnptdO' 
vitf  and  an  account  before  the  plaintiff  would  be  fufficient.  Plem 
computavit  and  a  releafe  dre  the  only  pleas  which  admit  the  plaintiff 
to  be  accountable  that  can  be  pleaded  in  bar  to  the  a&ion ;  and 
thefe  are  allowed,  becaufe  they  are  total  extinctions  of  the  right 
of  adion.  This  being  a  matter  for  the  Court  to  judge  of,  they 
mud  be  pleaded  fpecially,  and  cannot  be  given  in  evidence  on  m 
unque  receivour. 

If  the  plaintiff  charge  the  defendant  as  receiver  for  a  particnlar 
time,  he  muft  aufwer  that  time  precifely. 

The  defendant  may  plead  the  flatute  of  limitations  in  this  ac- 
tion ;  but  if  the  p^intiff  reply  that  it  was  an  account  between 
merchants,  the  plea  will  not  avail  him. 

If  the  defendant  plead  that  he  has  accounted  before  R^  and  W.^ 
evidence  that  he  accounted  before  R.  only,  will  be  fufficient,  for 
the  accounting  is  the  fubftance.  J 

(F)     Of  the  Auditors  and  what  fliall  be  a  good  DiC- 

charge  before  them. 

Mo<j.  4s.  iN  an  aAion  oiaccompt  there  arc  two  judgments ;  the  firft  is  quad 
C^Ent'.lt!  computet^  after  which  the  Court  afllgns  auditors,  ufuallytwoof 
•  the  officers  of  the  courc,  who  are  armed  with  authority  to  conVenc 

the  parties  before  them  de  die  in  diemy  at  any  day  or  place  that  thej 
(hall  appoint,  till  the  account  is  dctGrmined  5  the  time  by  which 
the  account  is  to  be  fettled,  is  prefixed  by  the  Court  j  but  if  the 
account  be  of  a  long  and  confuted  nature,  the  Court,  on  applica-« 
byylnmof  ^J^"*  ^^^^  enlarge  the  tin>e.  {a)  If  either  of  the  parties  think  they 
the  ftaiute  do  him  injuftice,  he  may  apply  to  the  Court ;  and  if  the  defendant 
w.  a.  c.  II.  denies  any  article,  or  demurs  to  any  demand,  it  is  to  be  tried  and 

V:dc  2  Intt.     1   ^         •     '  1  •  '  «  ' 

3S0.  qetermm^d  in  court, 

Brownl.  24.  [Where  the  auditors  are  not  aHigned  hy  the  Courts  the  remedy  for  not  making  fuch 
milowances  to  the  accountant  as  they  ought  to  do,  is  by  writ  of  ex  f  arte  taiit,  which  is  a  cooaroiffion  to 
the  treafurer  and  barons  of  the  Excnequer  to  uice  the  account.  P.  N.  B.  1 19.  2  Inft.  381  •  («)  All 
articles  of  account,  though  incurred  fince  the  Yrrtt,  ihall  be  included,  and  the  whole  bioagbt  down  to 
the  time  when  the  auditors  make  an  en4  of  their  account  j  /«r  Ld.  Mansfield.  %  Burr*  ic86.J 


I^utw.  49, 
Raft.  14. 
Lutw.  50. 

Qf  auditon 
aflii^ned  by 
the  parties 


tieoD.  219. 

r3Wilf.ii3. 
Therea- 
fon  is,  to 
avoid  trou- 
ble and 
ciiaii^e  to 
thepnrtios. 
Cro.  Car. 
116.    Tiy. 
lar  V.  Page 


Whatever  may  be  pleaded  to  the  a&ion,  {hall  never  be  allowed 
of  as  a  good  difcharge  before  the  auditors ;  therefore,  where  in 
(iccompt  the  defeqdsint  pleaded  newr  his  receiver^  &c.  and  this  be- 
ing found  againft  him,  he  was  adjudged  to  accQunt}  and  before 
the  auditors  he  pleaded  a  fubmiilion  of  all  debts,  accounts,  is^c. 
to  J.  S.  who  awarded  that  the  defendant  fliould  pay  10/.  only,  in 
difcharge  of  all  debts,  accounts,  is^c.  which  he  paid  accordingly ; 
this  was  hol4e{i  no  goQd  plca^  fpr  this  award^  nude  before  the  ac- 

tioo 


tion  kroa»Kf 9  ouglit  to  have  been  pleaded  in  bar  thereof;  vhich  IM.  ii4« 

being  onutted^  he  hath  loft  the  advantage  thereof|  and  (hall  not  ^  ^* 

fkad  it  before  aadkors* 
[Nothing  can  be  pleaded  before  auditors  contrary  to  what  has  Ooafwyn 

bcca  pleaded  to  the  a£lion,  and  been  found  bjr  verdift  :  where,  j^vSj^x, 
therefore,  a  defendant  charged  as  furviving  bailiff  of  goods  delivered 
to  him  and  his  co-bailiff  to  be  merchandizedj  and  to  render  an  ac* 
count,  had  gone  to  iffue  upon  this  fad,  nameW,  whether  upon  Ivs 
delivering  over  the  goods  to  the  deceafed  bailiff,  all  his  (the  defend- 
ant's) concern  in  the  truft,  care,  and  management  thereof  ceafed 
and  was  at  an  end  ;  which  iffue  was  found  againft  him  ;  it  was 
holden,  that  he  could  not  plead  afterwards  before  auditors  that  he 
delivered  the  goods  over  to  the  co-bailiff  with  the  confent  of  the 
plaintiff;  for  this  matter  might  have  been  given  in  evidence  upon 
the  former  iilue ;  and  the  confequence  of  admitting  it  to  have 
been  put  in  iffue  before  auditors  would  have  been,  either  two  ver« 
diAs  the  fame  way,  which  would  have  been  nugatory,  or  two  conn 
tradi£lory  verdids,  which  would  have  entangled  the  Court  fo 
much  that  they  would  not  have  known  what  judgment  to  have  given. 

The  defendant  may  plead  payment  to  the  plaintiff  without  4iE«  S-  *S« 
Slewing  an  acquittance.] 

It  is  a  good  difcharge  before  auditors,  for  a  f  a£lor  to  fay,  that  Ro^  Abr, 
in  a  tcmpcft,  becaufc  the  fhip  wasfurcharged,  the  goods  were  caft  ^^^^^  ^^ 
over-board  into  the  fea.  count,  io< 

So  it  is  a  eood  difcharee  before  auditors,  that  he  was  robbed  of  Co.  Lit.  89. 
the  goods  without  his  default  or  negligence  *.  pot  tbm  in* 

a  warehoufc  from  whence  they  were  taken  by  an  eotoiy*    Stnu  6So» 

It  IS  a  good  difcharge  before  auditors  in  accomptf  as  a  receiver  ^^*  Abr. 
of  lo/.  if  he- tenders  the  10/.  (/i)  and  fwears  that  after  the  time  ^l^\^^ 
that  the  money  was  delivered  him,  he  found  that  he  durft  not  nnft  bt  09. 
'^uy,  for  fear  of  I0& ;  for  he  is  not  obliged  to  run  any  hazard  i^oo^  of 

«T  to  trade  and  merchandise  therewith;  for  no  other  receiver  ii  In  any  cafe  obliged  to  buy  or  fett. 
ltol.Abr.  104,  Sp^rr,  Whether  fuch  oath  be  nccefTary ;  and  fide  1  Mod.  loi.  i  Bulft.  104. 
^a.C^.  Abr.  369.  a  Vem.  638.  3  Wnw.  1S5.  1S7.  »79«  «<>  **«>•  »44-  «*  Mod.  514.  601. 
{Ufaaai  that  the  ^cftndant  may,  in  ibmt  cafea,  puige  himfeif  by  his  own  oath.  Thcftarou  of4 
Ann.  c.  16.  f.  ay.  givet  the  andftors  a  power  in  the  cafes  there  prorided  for,  of  adminiftermg  an  oath, 
»d  examinittg  ths  parties.  Fite.  Abr.  Accompt^  p.  40.     Br.  Accompt,  p.  66.     %  Mod.  loi.J 

If  a  bailiflT  of  a  manor  recetres  the  rents  and  profits  of  the  te-  Roi.  Abr. 
oants,  and  retains  them  two  or  three  years,  yet  in  a  writ  of  «f-  "S* 
<w»^  he  is  not  to  account  for  the  profits  thence  arifing  in  the  mean 
timc^  for  he  had  not  any  warrant  to  merchandize  with  the  money» 
w  to  gain  or  lofe  thereby. 

Urn  accompt  the  defendant  pleads  before  auditors,  that  the  goods  *^^T*^ 
for  which  he  is  to  account  were  hmt  peritura ;  and,  notwithftand-  J^^^j^ 
jng  his  care  in  keeping  them,  were  worfe,  and  that  they  remained  (^)  wor 
in  hit  hands  for  want  ot  buyers,  and  were  in  danger  of  growing  pw«* 
worfc,  and  that  therefore  he  fold  them  upon  credit  to  a  man  be-  *,)  pJaorV 
yond  fea ;  this  is  no  good  plea,  for  a  fzGtat  cannot  fell  even  iofta  mw  have 
t^ruura  upon  (*)  credit,  without  a  (r)  partictttaf  commiffioD  fo  to  do.  ^"^yg^» 

D  4  C^hc  «""™~* 


jLo  Hccompt 

BuU  Ni.  [The  defendant  cannot  in  an  action  of  account  pay  money  ioio 

Pri.  128.      courts  as  he  may  in  an  afliimpfit. 

1  Lvtw.  63.  If  the  plea  oipkfie  computavit  be  found  againft  the  defendant^ 
he  {hall  account  before  the  auditors  for  the  whdk  money  he  b 
charged  with,  for  this  plea  admits  the  receipt  of  the  whole.] 

[(G)     Of  the  Judgment,  and  the  fubfequent  Pro- 
ceedings. 

iBro«ni.i4.  ^N  this  a£lion|  as  is  above  mentioned ,  there  are  two  judgments; 

iSif c^m!  *^  ^^  "  ^^  computet ;  and  afterwards,  when  the  account  is 

,63.        '  finifhed,  the  fecond  judgment  is,  that  thedefendant  pay  the  plaintiff 

U)  Where  fomuch  as  he  is  found  in  arrear  (a).  Upon  the  firft  judgment  a  ca* 

BKm  was  P^^  ^  comptitandum  lies,  and  if  a  non  eft  Inventus  be  returned  upon 

cntncd  ID  it,  an  exigent  iflues.  It  is  ufual  to  bail  the  defendant,  if  he  be  taken 

the  firft  Sn-  on  the  capias^  though,  by  the  rigour  of  the  law^  he  is  to  account 

^rtVrttt  inprifon. 

•fide  upon  motion,  at  irregular.    Hogbes  v.  Boiigefi,  B*  R.  H.  394.    Aadr*  19*  S.  C* 

Cn>.£L  S06.  If  the  defendant  make  default  after  the  interlocutory  judgment, 

3  wiir.  117.  at  the  day  affigned  by  the  auditors,  final  judgment  ihall  oe  entered 

V.nclJil  *^^  *^  "*™  demanded  by  the  plaintiflF.     So  if  there  be  judgment 

»7£.  3.  S7.  on  demurrer  to  an  infufficienf  plea  before  the  auditors. 
ftR.A*  131.  p*4* 

Jenk.  i8S.  It  feems  to  be  queftionable,  whether,  in  aU  cafes,  damages  are 

1  Roi.  Abr.  recoverable  in  account  5  but  it  is  clear  that  if  the  defendant  refill  the 

I  Leo*  30a.  plaintiff'^s  chim  by  pleading,  or  where  an  increafe  is  received  bjr 

s  Leo.  118.  a  receiver  ad  mercbanJ&zandum^  there  (hall  be  iudementior  da- 

SI  £•  3*  9*       It  hath  been  holden,  that  the  firft  judgment  is  not  fuch  as  can 
3a.  4iAff.   y^  revived  by  fare  facias  upon  the  death  of  the  plaintiff,  before 

ih\  Vide      the  account  taken  (i),  or  as  a  writ  of  error  can  be  brought  upon  \ 
)anv.  233.   and  yet  the  plaintiff  cannot  be  nonfuitcd  after  it. 
Ltttw.  51.        After  final  judgment,  the  plaintiff  ought  to  pray  that  the  de- 
fendant's body  may  be  taken  in  execution  \  or  he  may  pray  znelegit^ 
if  he  refufes'the  body.    See  the  writ  to  the  gaoler  to  receive  the 
defendant  after  final  judgment    Reg.  137.3 


{    41    J 


IHttnn  ano  ^attufattUm* 


A  CCORD  U  an  agreement  between  two  perfons  at  letft  to  st-4^  T* 
r\^  give  and  accept  lomething  in  fatisfaflion  of  a  trefpafs,  is^c.  ^^'/^ 
done  by  one  to  the  othtr.    This  agreement,  when  executed,  may  119. 
be  pleaded  in  bar  to  an  adiion  for  the  trefpafs ;  for  in  all  perfonal  vide  Rays, 
injuries,  the  law  gives  damages  as  an  equivalent;  and  when  the  ^Kd>.t3a« 
party  accepts  of  an  equivalent,  there  is  no  injury  or  caufe  of  com-  »joiies,i5S.' 
plaint,  and  therefore  prefent  fatisfadion  is  a  good  plea  :  but  if  the  l^Y^ 
wrong-doer  only  promife  a  future  fatisfadlion,  the  injury  conti-  bhrtment"^ 
nues  till  fatisfa&ion  is  actually  made,  and  confequently  there  is  and  Award, 
a  caufe  of  complaint  in  being  ;•  and  if  the  trefpafs  were  barred  by  3^^"  *L 
this  plea,  the  plaintiff  could  have  no  remedy  for  the  future  fatis-  ^tM\L 
fisi£Hon,  for  that  fuppofes  the  injury  to  have  continuance  *•  i>v  to  mac- 

*^^  ^     ^  don,tbou9k 

■ot  decated  }  and  how  it  difEtn  from  an  sicmr^m  *  Bat  if  a  defendant  hai  promifed  to  pay  the  plain- 
tiffib  much  as  a  fatisfaAion,  in  aU«  the  plaUitiff  will  not  fua  for  the  trefpaD^  adion  of  ijftmfjk  fril 
Ik  on  that  promift*  ^ 

(A)  What  fhall  be  deemed  a  good  Accord  and  Sa« 

tisfaftioQ. 

* 

(B)  To  what  Adions  may  Accord  and  Satisfadion 
be  pleaded. 

(C)  Of  the  Form  and  Manner  of  pleading  Accords. 


(A)    What  ihall  be  deemed  a  good  Accord  and 

Satisfa&ion* 

AN  accord  muft  appear  to  be  advantageous  (a)  to  the  party,  9S*4*  >)» 
■*^  otherwife  it  can  be  no  fatisfa&ion  j  uerefore  in  an  a£lion  of  ^^ ^^' 
t^rfpafs  for  taking  the  plaintiff's  cattle,  it  is  no  good  plea  to  fay,  n^\  y^e 
^t  there  was  an  accord  that  the  plaintiff  ihould  have  his  cattle  v^^^  f-749« 
agun }  for  this  is  not  any  fatis£a/Qion.  To^'thVcafe 

«f  Camber  ▼•  Wane*  Sir.  416.  it  wu  fajd  by  the  Coortf  that  the  latisAftion  moft  appear  to  them  \a 
be  a  leafonable  out  \  at  leaft,  that  the  contrary  muft  not  appear  \  that,  eonfequently,  payment  of  a  ledi 
Ann  coold  never  be  admitted  as  an  accord  and  latiiAAion  tor  a  greater,  fiuc  the  contrary  hath  been 
fiace  adjiidfed }  and  apon  diis  ground*  that  it  may  be  a  particular  convenience  to  the  creditor  to  re- 
ceive money  at  a  particular  time.  Hardcaftle  v.  Howard,  B«  R.  Hil.  a6  G.  3.  Whe.e  the  thing  given 
hi  fiidsfadion  dineied  in  quality  from  the  thing  demanded,  the  Courts  never  felt  any  difficulty  to  allovr 
It  to  be  a  good  fatisfatton ;  as  where  a  robe,  or  hawky  were  pleaded  to  have  been  given  in  fatiifadlion  of 
a  pecaaiaiy  demand  \  becaufe  the  value  of  thefe  things  was  in  fome  meafure  aihttrary,  and  they  might 
pefiUy  be  an  e^ivafent  to  the  plaintiff'  for  his  money :  and  the  Court  would  intend  that  there  ^tufime  cir^ 
mflUmi  which  ftampt  a  Tiloe  on  them  in  the  aye  of  the  plaintiff'beyoii^  that  wliich  they  might  feem  t» 

hcar« 


4s  9am!Um^ 


S^Al*.         Aa mxjofj  dnt  odb  of  Aem  Ihmili!  be  qwr  of  affion^  againft 


#^4^f>        bsiaaiHvpoBtkeftatflleof  5JUnLs.^. i.r.S.  ifthede- 
■^A*K*    ^"'■'*^-^  iaiik,  diac  afi»  die  cairf  an  «Bevitf  w»  mai^ 

flKwld  le^cacer  mto  die  bori,  aad  that  die 


M4.s.a    arfir^ifaiirftodddcihcrdiccvkkacesof die|faimiff 

\Tt£^    ^  <">**  ii  MC  asf  bar  of  dK  afiioB  ;  fin-  die  dcfirery  of  dK 

s.cr^sa«.  flaktti^s(f)owncndaioescnbeiMi6titfiaiQoaf  dictoftiaw 


iC«mU  WagHihK.    KflLAW.tsS.    Tlitf  ^4ei«cf7«rtfKteilf  the 


66. 


loA.  Al«»         An  aeeordikaX  die  defendant  {booU  endearoor  to  make  ap  and 
'^  ad|itft  diffbencea  between  tbephimiff  and  7.  S.stb^       did  en- 

d^rosr^  aiid  at  his  own  cofts  make  up  fuch  diflRBvenoes,  ia  a  good 

plea. 

In  trdpais  for  tiainpling  his  gnfk,  die  defcodant  pleads  that  he 

was  amerced  in  the  coart4>aron  of  the  pfauntiff  fior  the  fame  tref- 

palsy  wiiich  was  afeared  to  two  (hillings,  for  which  he  hath 

agreed  widi  the  plaindflF;  and  holdcn  a  good  plea  by  die  acceptance 

thereof,  though  the  amercement  in  the  couit-baron  was  extortion. 

ft«l  Akc.         In  an  aAion  upon  the  cafe  for  fcandaloos  words,  the  defendant 

(4  *mCu€   plc^^  ^t  after  the  words  fpoken»  the  plaintiflr  fued  the  defend- 

A<4ffr»<     ant  in  the  military  coart  before  the  lord  marihali  where  it  was 

JJ^lJ^    ordered  by  that  Court,  with  the  confent  of  the  plaintiff 'and  dc- 

^^^^  "^    fendant,  in  difcharge  of  this  fait,  and  all  odier  difierenccs  between 

^rfriitpt     them,  that  the  defendant  fliould  make  a  fubmiiEon  in  writings  in 

^Z!t^  ^  P^  appcrintcd,  and  before  certain  perfons,  bV.  and  avers  that 

^^0^1^    he  did  fo  accordingly,  (SV.  and  on  demurrer  it  was  holden  no  good 

fc<^^    plcai  for  it  being  a  pcrint  of  honour  oiUy»(c)  could  be  no  difdurgp 

*"^  of  the  damages. 


A  ftt^vmrk  on  his  knees,  wlietfacr  tbif  wu  a  fufficmt  conSJentioa  or  fatisfaatoa.  i  Rol.  It^ 
ft^  MHatar.     Vi4e  Sok,  245.  Salk.  71.  pL  5.  ami  head  6t' j^titr^mm  wd  Award* 

^I^Ut  ^^^  ^^^  ^  obligation,  dated  the  twcnty^rd  of  Msrd 
micSSfV  ^^  ^^^'  ^'  ^P^"  condition  to  pay  loA  the  defendant  pleaded  an 
H«b«  6S«  accord  the  hSL  o[  jlj^y  ^i  Car.  2.  whereby  it  was  agceed  that  the 
i^^l'  defendant  fliouUl  give  dbe  plaintiff  a  fiew  fecurity  for  this  debt, 
'Hv  oUis*-  ^^  ^^  another  due  to  him  by  obligation  Ukewife  i  and  he  being 

th« 


accord  inn  S^tisiHStiw.  4j 

the  eieeutor  of  the  obligor,  and  the  perfoo  with  whom  tide  mW  ^^**. 
was  made,  gave  fecurityi  purfuaxit  to  the  accord^  hj  a  bill  fealed  ^^^^ 
hj  himTelf  i  the  plaintiff  demurred ;  and  by  the  whole  Court  judg-  ki^thakm, 
nent  was  given  for  the  plaintiff;  for  one  obligation  given  in  fati^  ^**^'^ 
faction  for  another  id  no  difcharge,  whether  grounded  upon  an  at^  ^tS^$A 
€ord  ornot  $  for  the  concord  does  not  mend  the  matter  \  and  yet  obUfation 
here  the  new  obligation  binds  him  de  hnufrepriu,  whereas  th6  ^^f^^ 
firll  obligation  bound  him  only  de  bams  iefiatorit.  ^  — ^ 

ra  the  d^  ;  and  theicfoie  the  6coiul  being  §ot  \Af  coaU  aoC  be  a  iktiift Amb  ton  a  greater  fam. 
Lotw.  466.  Vide  5  Co.  1x7.  Cro*  £1.  7x7.  4  Mod.  tS. .  7  Mod.  17.  TOnc  fimplecontna  debt 
cjDsoc  be  fleaded  ia  bar  of  anodier.  Rottks  v.  Bame^  Bair.  9.  BU  Rep.  65.  If  a  debt  ii  on  deed 
•t  eb%atioa  witliottt  oondiciofl,  the  accwd  and  fatlilaaion  nmft  be  by  dead*  a»d  lb  pfaided ;  if  there 
•^an  a  coodiuoa  for  payment  of  mm^»  P^^^^P*  ^<  nf  ^  pkiUcd  irfchoiu  deed  iaMaMtion  of  tfas 
May  or  condhioo*    x  Wilf.  S6.] 

[A  rekafe  of  an  equity  of  redemption  is  no  fatisfaAion,  be-  Prefton  v. 
caufe  of  no  value  in  the  eye  of  the  law.  J  «  wmTw. 

fi(-ef  dus,  and  whether  coortt  of  law  do  aoclook  it  mortngca  now  with  the  lane  eyea  ai  the  reft  of 
tfce  «orU  ?  ] 

If  an  accord  be  to  do  two  things,  and  the  defendant  do  one  and  iDUd.  Abr* 
not  the  other,  this  is  no  bar  of  the  a^ion,  becaufe  the  plaintiff  fff'J[jy 
hath  not  any  remedy  for  that  which  is  not  performed.  muft  beez- 

ccotedy  -vidifapra^  and  Plow.  5.  ii.  b.  9  Co.  79.  b.  %  Jooet,  15$.  iSS*  a  Kcb.  3Ji.  Salk.  76. 
T.  Raym*  450.  wheit  it  ia  faid,  that  an  accord  may  be  pleaded  withont  ezecution,  aa  wd)  u  an  arbitra* 
veat}  bot  fK^trep  and  (ee  Allen  ▼.  Haziia,  Ld.  Raym.  ifta.  Lutw.  1537*  S.  C*  Jamea  ▼•  Dsrid^ 
jTennRep.  B.R.  141. 

but  if  an  accord  be  that  the  defendant  (hall  do  a  certain  thing  6H.7.  n.  b. 
at  a  day  to  come,  in  fatisfa£^ion  of  an  adion ;  if  he  perform  it  at  ^  ^^* 
the  day,  this  is  a  good  bar  of  the  a£tion,  though  it  was  executoij 
at  the  time  of  the  accord  made,  inafmuch  as  he  hath  accepted  it 
in  fatisfaAion* 

If  in  tre/pafs  the  defendant  pleads  a  concord  between  himfclf  and  Raym.  sof. 
the  plaintiff^  that  he  ihould  pay  the  plaintiff  3/.  in  hand,  and  ^t^!"* 
(houid  undertake  to  pay  the  plaintiff's  attoraey^s  bill,  and  avers  that  choi«lu  % 
he  had  paid  3  /.  and  was  always  ready  to  pay  the  attorney's  bill,  Keb.  690. 
but  he  never  (hewed  him  any  ;  this  is  no  good  plea,  becaufe  the  ^*  ^* 
accord  is  not  (hewn  to  be  fully  executed. 

f So  performance  of  part,  and  tender  of  performance  of  the  re-  ^f^'J^ 

fuluc,  is  no  good  plea.  SirT.  jSnea/s, 

Where  to  debt  upon  bond  the  defendant  pleaded  payment  of  BaUioa  v. 
part  before  the  day  on  which  the  bond  became  due,  and  a  promife  ^^^^P^ 
tc  pay  the  refi  at  a  day  to  come^  to  which  the  obligee  had  agreed  \  («j  aiIoi  v* 
the  Court  held  it  no.  bar,  it  being  executory,    {a)  For  the  fame  Harrii,u. 
rearon  a  plea  to  an  a£lion  of  trover  that    the  plaintiff  agreed  J^^'/AV 
to  difcharg^  the  defendant  of  the  trover  in  conGderation  of  his  un-  s.  a* 
dertal^ing  to  pay  a  fum  of  money,  was  holden  bad.     (^)So  a  plea  WU^ 
that  the  plaintiff  and  defendant  agreed  to  fettle  all  matters  in  dil«  !  7^^^!^ 
pute,  and  to  bind  themfelvcs  in  a  penalty  not  to  fue  each  other.       141. 

So  where  a  defendant, pleaded  that  his  feveral  creditors,  one  of  Heathcota 
whom 'was  the  plaintiff,  had  come  to  an  agreement  to  accept  a  ^.^^^* 
eompofiti«n  in  fattsf a6Hon  of  their  refpe£t ive  debts  to  be  paid  within  ^  Term 
i  Ttafooablc  time,  which  be  tendered  and  was  ready  to  pay }  it  Rep.  %^ 

W9S 


44  Hrcojro  «nb  ^atf^faSfon. 

was  hoMen  that  this  was  no  plea  to  the  aAion  for  the  whole  de- 
mand ;  for  the  agreement  is  unexecuted^  and  the  promife  a  mere 
nudum  paBum  for  want  of  a  confideration.    But  per  Buller  J«  if  the 
defendant  had  affigned  over  all  his  effeds  to  a  tniftee  in  order  to 
make  an  equal  diftribution  among  all  his  creditors,  and  they  had 
been  bound  bj  the  agreement  to  forbear,  it  mi^ht  have  been  a 
good  plea.3 
%9fm.  45o«      If  in  an  indebitatus  ajfumpjit^  ts^c,  the  defendant  pleads  an  agree- 
§^c**bli'*  mcnt  between  the  plaintiflF  and  defendant,  and  J.  8.  the  fon  of  the 
moiCale    defendant,  that  the  plaintiff  (hould  deliver  to  the  defendant  cer- 
oid Btrber*  tain  clothes  which  the  plaintiff  then  had  in  his  cuftody ;  and  that 
the  plaintiff  (hould  accept  the  faid  fon  her  debtor  for  9/.  to  be  paid 
fo  U)on  as  he  received  certain  pay  from  the  king,  due  to  him 
as  lieutenant  of  a  certain  fliip,  iniuU  fatisfa&ion,  (sfc.  and  that 
after,  fo  foon  as  the  fon  received  his  faid  pay,  he  was  ready  and 
offered  to  pay,  fsfc.  and  that  he  yet  is  ready ;  this  is  no  go6d  plea, 
for  it  doth  not  appear  that  there  was  any  good  confideration  why 

5s)  VU$  %  the  fon  fliould  pay,  but  (a)  a  bare  agreement,  without  confidera- 
JjJ^J^'*'*  tion  (  and  admit  the  promife  good,  if  not  in  writing,  by  29  Car.  2. 
(Op.  3«  no  adiion  lies  thereupon;  and  therefore  it  ought  to  have 
been  ihewn  that  It  was  in  writing }  for  when  fuch  agreement  is 

f)leaded  in  bar,  it  muft  appear  to  the  Court,  that  an  a&ion  wilt 
ie  thereupon  $  for  the  defendant  (hall  not  take  away  the  plain- 
tiff's  prefent  action,  and  not  give  him  another  upon  agreement 
pleaded. 

«  Uv,  it9«       If  in  covenant  to  permit  the  plaintiff  to  receive  loo/.  per  ann. 

g*^  *"^  rent,  the  defendant  pleads  a  concord  between  the  plaintiff  and  de- 
fendant, that  each  of  them  (hould  deliver  his  part  of  the  indenture 
into  the  hands  of  a  third  perfon,  to  be  cancelled,  and  that  each 
of  them  fhould  be  difcharged  of  all  anions  upon  the  indenture, 
and  avers  that  he  had  delivered  his  part  to  the  third  perfon  ;  yet 
this  is  no  good  plea,  becaufe  it  does  not  appear  to  be  executed  on 
both  parts.     Sed  qu*  the  default  being  the  plaintiff's. 

(B)    To  what  Adions  may  Accord  with  Satisfadion 

be  pleaded. 

f  Co,  f ,  AH  accord  with  fatisfadion  is  no  good  plea  to  an  a£Hon  (i)  real  i 
Jf/-^  79'  fc»  **  for  a  right  or  title  to  a  freehold  cannot  be  barred  by  any  col- 
sH^Xhr  Utcral  fatisfaaion. 

$J^iM9k  cit/ACtrnliM  a  frccboU  tnd  inheritance,  an  at€9rd  ia  a  good  plea.  yC  4*  33*  9  Co.  78.  So 
%H  i*^f*/l*  »%^\n^  a  lafAa  for  yearly  chough  in  the  ttmtt  an  accord  it  a  good  plea»  becAuic  a  chattd  only  ia 
4by  U  fUJt^un^,  Nf  Bandl.  35.  Mo.  6.  9  Co.  78.  But  6  Co.  44.  contr*  So  in  ravipmnt  Am gard^ 
9H4  fit0f0  fjttii  hfra  hrminum,  9  Co.  78.  An  ofctrd  with  fatisfadion  It  a  good  plea  in  an  ^tOkmt 
fifm0  \  ff*f  «#)  #)«>*) mane  Indudei  a  tiefpafi>  and  they  are  fo  interwoven  that  they  cannot  be  (t^nnA  | 
jM  Mf  #tf  4/iiJtftk  which  fuppofc  a  wrong  wi  Of  tfnaur,  where  a  capiat  and  exigent  lay  at  common  law» 
li^44A  4*,  #'^W  it  a  §tto4  plea.  9  Co.  77.  Brown).  134.  S*  C.  i  Brownl.  ia8.  S.  C.  Godh.  149. 
$4f  u*  #^^^  #/f  mnykm  an  Mivrd  with  fatltfaAion  it  a  good  plea,  notwithftanding  the  writ  htfdmc9. 
i,¥*t'  44/  9  Va4»  y%,  fo  In  sttskt^  13  E.4.  !•  6  Co.  44.  Cro.  EJis.  3S7«  Dyer,  75.  If»mmctr4 
U  #  f^M  fk4  \n  §  f00r0  lmfidit$  f«trrf )  aad  vJtfa  11  H.  7.  13.  b.    6  Co.  44*  a*    %Sr9vnU,  laSt 
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accotn  ann  9^atf0faSion»  4; 

Wlien  a  doty  in  certain  accrues  by  the  deed  tempore  confeEKoms  6  Co«  4.). 
fcripiif   as  by    covenant,  bill,   or    obligation,   to   pay  a  certain  5**^'3*** 
(um  of  money;  this  certain  duty  takes  its  efience   originally  jii€.i54.* 
and  only  by  writing,  and  therefore  ought  to  be  avoided  by  mat-  ^P-  %  itoU* 
tcr  of  as  high  a  nature^  though  the  duty  be  merely  in  the  pcrfon-  ^^*  '*7* 
alty. 

But  if  in  covenant  againft  an  aflignee  a  breach  is  afligned,  in  Palm.  no. 

not  repairing  the  houfe,  the  defendant  may  plead  an  accord  be-  ^  3J^ 

tween  himfelf  and  the  plaintiff*,  and  execution  thereof,  infatisfac^  304.  Co. 

ihne  bf  exoneratioru  reparationum  pratP  :  for  no  certain  duty  ac-  Entr.  ii7« 

crued  by  the  deed,  but  the  adiion  is  founded  upon  a  tort  or  default  1^*  "|j 

fabfequent,  together  with  the  deed,  and  damages  only  to  be  re-  Croja.  xoo. 

covered,  which  are  in  the  nerfonalty.  W'^s-  M«. 

'  *  '  64,   9  Co.  79.  b. 

An  accord  with  fatisfadion  generally  is  a  good  plea  in  all  a&ions  ^  Co.  44. 
where  damages  only  arc  to  be  recovered.  ^^^*  75- 

(C)     Of  the  Form  and  Manner  of  pleading  Accords. 

'T*HE  bcft  and  fafeft  way  to  plead  an  accord^  is  to  plead  it  by  9  Co.  So* 
*    way  oi  fatisfoBiorty  and  not  by  way  oi  accord  i  for  if  it  is  to  ^/^^Ro"* 
be  pleaded  by  way  oiaccord^  a  precife  execution  thereof,  in  every  oanv.  Abr, 
part,  muft  be  pleaded ;  and  if  there  be  a  failure  in  any  part,  the  «4i- 
plea  is  infufficient ;  but  if  it  be  pleaded  by  way  oi JhtisfaBion^  the  ^^^  ^^J* 
defendant  need  plead  no  more,  but  that  ne  paid  the  plaintiff*  lo/* 
in  full  fatisfa^iion  for  the  aftion^  which  he  received. 

If  in  covenant^  by  the  heir  of  the  reverfioner  againft  the  cxecu-  Ydv.  ia4# 
tor  of  tenant  for  life,  for  not  repairing,  tsfc.  the  defendant  pleads  ^^sJjr 
that  the  teftator  died  19  March ^  and  that  the  22  March  concordat  foni  and  ' 
bf  agriaf  fiiit  between  the  plaintiff  and  defendant,  that  the  de-  CutcUff; 
fendant  ihould  quietly  depart  and  leave  the  pofleflion  to  the  plain-  ^^^^^^ 
tiff,  and  that  mco^Ararft9i7/ mif  the  plaintiff  did  agree  to  difcharge  CrokV.  wk 
him  of  the  breach  in  non  reparando^  and  {hews  that  the  25  March  WiUiams 
he  did  depart,  is^c.  this  is  no  good  plea,  becaufe  the  concord  is  [?^J  ^ 
uncertain  as  to  the  time  of  his  departure  ;  and  though  he  (hews  a  indefinite. 
departure  within  five  days,  yet  he  cannot  help  the  original  infuffi-  thedepar- 
cieocy  of  the  concord^  which  is  the  foundation  of  all.  »  hatH^beta 

immediately.    Noj,  no.  S.  C.  ciud* 

In  an  c^mpfit  for  wares  fold  and  delivered,    the  defendant  Young  v. 
pleaded  that  he  gave  and  delivered  unto  the  plaintiff  a  beaver  hat  ^^^» 
in  Citisfa£tion  and  difcharge,  ifc.  and  that  the  plaintiff  accepted  ^  Mod.  86*. 
the  faid  hat  in  full  fatisfadion  and  difcharge  of  the  promifes,  tsfc»  s.  C. 
The  plaintiff  replied  protejlando  that  the  defendant  never  gave  him  lx^^'^^l\ 
any  fuch  hat  in  latisfa£tion  and  difcharge  of  the  faid  promifes,  Lord*Ra>a! 
pro  pladto  dicit^  that  he  never  accepted  a  beaver  hat  in  fatisfadiion  6o-  S.  c* 
atid  difcharge,  (sTr.    On  demurrer  it  was  infifted  firft,  that  the  if- 
fue  ought  to  be  upon  the  giving  in  fatisfaftion,  and  not  upon  the 
rccivtng  in  fatisfadion,  becaufe  every  gift  or  payment  muft  be 
djre^d  by  him  who  giTcs  or  payii  and  not  by  him  who  receive9 

it 
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MSfr.ft|.  k  («};  tmt  die  Court  kdii  it  weU  enoughi  and  that  the  whole 

»>M*         oBtter  cooceniiiig  tbe  payment^  as  well  as  die  acceptance  in  fa- 

tiifii&ion>  wtmU  be  tried  upon  this  iflue;  as  to  die  obje£lion  of 

its  being  pleaded  to  be  given  in  fatisfa&ion  and  difcharge  of  the 

pioaufe%  {j^r*  when  it  (hould  be  pleaded  in  fatis&dion  of  the 

mooej  mentjoncd  in  the  promifes^  and  not  of  the  very  pipmifes, 

the  Court  held  it  of  ao  weight. 

*■*%■•        [It  hath  been  finee  fetded  diat  this  is  the  proper  method  of  plead- 

J^5^  iag  ;  for  dme  are  two  requifites  to  a  difcharge,  namely,  paymentt 

vi      and  accentance  i  and  a  traverfe  of  the  acceptance  is  an  argument- 

alifc  denial  of  ^  payment.} 
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|l)  M^  ^pHE  dcfisn  of  entering  mto  fociety  being  die  prote£^ion  of 
j^*^  M  our  pmons  and  fecurity  of  our  property,  men  iii  civil  foci- 
plS^aJT  ctTKave  a  rights  and  indeed  are  obliged  to  apply  to  die  public  for 
«.Ut»~  ftditf«>  when  Atj  are  injured ;  for  were  diey  allowed  to  be  their 
C^tt^  ®^*^  carvers,  or  to  make  reprifals,  which  diey  might  do  in  the 
Ui%  «t|t%  ftale  of  nature,  fuch  permiflion  would  introduce  all  that  inconve* 
»miyw^ll  ixieiKe  which  die  ftate  of  nature  did  endure,  and  which  govern- 
uS^tt^  ^^^  ^"^^  •^  ^^  invented  to  prevent :  hence  therefore  dicy  arc 
«mS  f%^i«  ciligcd  to  fubinit  to  the  public  the  meafure.of  their  damages,  and 
IVUHv  ilt«  iQ  i^AY^  ftcourfe  to  the  law  and  the  courts  of  juftice,  which  are 
J^^lJJf*^  tppoiuied  to  give  them  rcdrefe  and  eafe  in  their  affiirs ;  and  this 
ii^y  •!.  ippllcution  is  what  we  caU  bringing  an  {h)  oBion. 

Mmm!!  MmMi^  C»*  Uu  tt«*  mi  4Ukn  firom  a  writ  oT  tn^r^  which  is  bo  aaion,  bat  only  a 
!\y>>->i,y^^  ^  ij^  \\\^H  ttt  •aawlm  tbt  «<od,  dfc.  Jenk.as.  a  Inft.  40.  yehr.109.  Yet,  if  by 
Za%Z%  MMf  iIm  iUimitf  l^wwln  «^|  ifcottr,  or  be  tt&ani  to  aay  thli^,  it  may  be  rdeafed  by  the 
mrJZ  MmT  iV  UU  tnX  riA  lor  thif  a  Rd.  Abr.  405.  The  fu.t  till  judgmeot  i* 
Z\Zihi  tiaMtn*''***^^  b^aol^fttfi  aaa  thtnfcn a  nlMfe  of  all  aftioiu  is  icsularlj  no  bar  of  aa 

Undf  r  this  head  we  (hall  briefly  take  notice, 

(A)  Of  the  difiertnt  Kinds  of  Actions. 

( U)  In  whut  Cafes  an  Adloa  will  lie,  and  for  whom, 

and  againi^  whom. 
(C)  In  what  Cafes  diftind  Things  may  be  laid  in  the 

lame  Athlon. 

(A)  Of. 
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(A)  Of  the  difFercnt  Kinds  of  Adions. 

A  CnONS  are  divided  into  criminal  or  civil ;  criminal  are  either  c0.IJt.tl4. 
'**  to  have  judgment  of  death,  as  appeals  of  death,  robbery,  t^c.  *  (JJ'^'J^J^ 
or  onljr  to  have  judgment  of  damages  to  the  party,  fine  to  the  ^gy. 
iiog,  and  imprifonment ;  as  appeuls  of  mayhem^  &e. 

Civil  adions  are  again  divided  into  real,  perfonal,  or  mixed  ;  and  C0.Lit.2S4* 
here  it  may  be  proper  to  inquire  a  little  into  the  nature  of  tljofe  a'n^*«4o» 
real  actions  which  were  formerly  in  ufe,  and  how  they  came  to 
be  difcontinued. 

Adions  real,  or  relating  unto  lands,  are  either  droitural^  that  is,  [This  isnot 
of  the  nght.of  theanceftor  \  or  pofleflbry,  which  complain  of  the  ^**y.'^"*  ^j|[^ 
violation  of  a  right  of  which  they  themfelvcs  were  poflefled.  iwccfTSni. 

tv*l  and  foffijjirf  actions.  Whether  the  a^ion  be  droitural  or  f^Jffjjhry  depends  not  upon  v\he. 
tiler  ic  complain  of  an  injury  to  the  demandant  himfelf  or  to  his  anceftor,  but,  whether  t  f'eelc  to 
KcOTCr  f^^prvperty  or  the  ptffrjfiw.  If  the  former,  the  mOion  is  dr^Jural  j  if  the  latter,  it  <s  p'jpjfory, 
fitch  hat  itated  this  corre^ly-  •*  Real  n&ions,*  fays  he,  **  wheie  a  freehold  (hail  be  recovered,  are 
**  pjliff^fyt  or  in  the  right.  Pujfcjfory^  which  i;e  to  recover  i  poflcllion,  as  all  alTifes,  writs  of  aye,  b«. 
"  f>ye  ,  and  cofenage.  Jn  th«  rights  which  ate  to  recover  a  p  (Teihon  mixt  wi.h  the  ri^h!*.  And  bt  th 
*<  thcfe  may  cither  be  of  a  po<  eiliort  or  right  in  himiirlff  or  defcend^d  from  his  ancfftors,  which  we 
"  cjU  oMfftrml,  Re^l  aAions  in  the  right,  ate  «ithcr  founded  on  the  right,  or  fr  the  mrtt  r-ght.'*^ 
Finch's  Law,  457  8.  Notcw^Tbe  part  referred  to  in  the  firrt  InlUtute  in  fupport  of  the  do^lrine  of 
th;  tert,  «».  i  \n^,  164.  it  no:  at  all  referable  to  it,  nor  is  the  editor  aware,  that  it  is  warranted  by  any 
paflage  in  that  book.  ] 

The  law   always  diilinguifhed  between  a  right  of  entry  and  a  Bo-nh,  99. 
naked  right  to  the  land  itfclf ;  and  therefore  there  were  different  ^g^^"'* 
remedies ;  for  to  recover  the  naked  riiiht,  the  law  only  gave  a  writ  \  ^  g.  y, 
oi  right  s  and  in  this  a£tion^  the  defendant  at  his  eleftlon  might 
put  himfelf  upon  his  country,  or  wage  battle ;  but  when  the  dif- 
feifec  had  a  right  of  entry,  it  ws^  prefumed  that  the  dlfflifin  was 
frcfli  and  recent ;  and  therefore  the  trial  was  coram  paribus  curtis  : 
but  if  the  difleifee  did  not  come  till  the  heir  was  featcd  in  tRe  pof-  , 
feflion,  and  had  paid  relief  to  the  lord,,  then  the  entry  of  the  dif- 
feifee  was   taken  away,  and  his  title  became  doubtful ;  and  then 
they  appealed  to  Providence  in  fuch  decifions  j  and  if  any  freeman 
would,  with  his  own  body,  defend  the  title  of  the  pofleflbr,  the  de- 
mandant was  obliged  to  find  a  champion  to  enter  the  liiU  with  him. 

But  to  recover  the  right  of  poffcdion,  the  ancient  way  was  by  Booth,  177. 
writ  of  entry,  where  the  procefs  was  \>^  furnmonSi  grand  cape  be-  '79- 
fore  appearance,  and  petit  cape  afterward©,  as  in  the  writ  of  right, 
and  the  general  MTue  was  dijfeiftvit  vel  mn  dijfeifivit ;  and  this  iflue 
was  tried  by  a  jury,  becaufe  when  the  diffcifm  was  frefh,  they  did 
not  put  it  upon  the  hazard  of  a  battle,  as  they  did  in  thofe  cafes 
where  the  long  poflefTion  had  made  the  right  doubtful. 

But  in  the  writ  of  entry  they  recovered  no  damages;  for  that  Booth,  175. 
fttch  writ  only  demanded  the  freehold,  and  was  not  mixed  with  »Inft-i^:?- 
the  perfonalty ;  and  therefore  to  recover  the  profits  which  are 
merely  perfonal,  they  had  an  aflion  of  trefpafs,  which  was  »hc 
proper  remedy  for  the  damages  fuftained. 

There  were  anciently  only  three  forts  of  writs  of  entry^  one  F.n. 8.191. 
againft  the  diflcifor  himfelf,  the  other,  which  was  againll  his  'Xt']\t 
feofiee,  which  was  called  the  writ  of  entry  in  the  pen  the  third  was  3  m.  Com. 
after  a  fecond  alienation,  which  was  called  a  nvrit  of  entry  in  the  c  10.  i8i. 
fer  and  cm  :  bm  tht  ftatutc  of  Mnrlb.  cap.  30.  gave  a  writ  of  entry 

V^t.  I,  « J3  8  .in 
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r-'iit  hare  brcug!it  fuch  writ  o^  entry  of  his  own 

-  '  ilnie:£:i.  £i  he  zi'z'^t  hiTc  brcughi  it  for  the  difl>ifin  of  his  father, 
--^  ^  ^  or  0*?  si-ri:  ^i-i"'^':  rrc::^^  i:  for  a  diuetfin  done  to  his  grandfather, 

-  ^  «^-ai-    w'nich.  w*a  o^  I  i  a  wri:  cf  a^/,  or  a  dtfieiGn  done  to  his  great 

-  >  grxTcfii:!^,  w^  ^h  was  called  a  \rrit  of  h<!faye!^  or  any  collateral 

ccu*ia5  rur  -rczz  sirre  rezscte  thiii  hrodicrs  and  fillers,  uncles  and 

aiiTr^  zirpbews  :r  nieces;  and  this  wis  caHed  a  writ  of  cofinage, 

Caa.  c  -.        E  ^r  boTicic  ie  rrrctfs  in  a  writ  of  entry  became  tedious,  when 

i:  ^  ^        rzc'z  2c::.*:zii  wrre  r:rr3CTcd  out  cf  the  lord's  court  into  that  of  the 

^  -,     ^   fc^r,  irvi  :^«ibT  rrij  prcccfc  which  ifluc^d  from  three  weeks  to 

^:;^  4mtr    rir-c  wciis  ::;  d:;  lord's  court,  was  depending  fo  many  fcveral 

jy  ''?g  zi  ibc  kirk's  court,  therefore  the  affife  was  invented,  which 

w:e5  ia  r^c  sar^rc  ct  a  ccmmiCion  to  put  the  difleifee  in  poflef- 

tca  r  *  rrial  a:  c::e  aiHibs  ;  and  this  was  fo  fudden  and  immediate 

%  rrzi-iT,  r:it  tic  wrir  of  entry  became  obfolete  ;  and  therefore 

wid  izic  iziii  was  the  uiual  remedy,  the  writ  of  entry  began 

tt?  r«  C-ill^c  a  f^  z^  entry  in  :kc  nature  cf  an  njftfe, 

^^aevrt         Tbr:"^  w:rrr  Lira  j;"c  other  remedies,  as  xhcforniedon  in  remain'*^ 

«   ■*-  »      i.'  :z^  '.-rt^-'-.  i.d  ^f:rt-^d^n  in  tLfcendtr^  which  were  given  by 

""^  ^/*'       ric  -t-:*re  x:  i.-  -,  w h:c h created  eiUtes-tail. 

«:  •«:  '^  «  ;^C&e  -mI^v.  ^  rse  ^^a>z  *^Jif  «^.^  '^  dmstc  Je  acm^  \U.  1 3  £.  f  •  C.4..  and  occafioocd  \(j  it. 

?  X  5  ;  ^.       I  •;  i;  Trc»r?:;Jl;;^5  on  thcfc  real  actions  being  dilatory  and  ex- 
-  ^*^      rtrnJ*:?*  ^-w  is  n-^.x  cAcs  concluding  the  party  upon  one  trial,  a 

*  ^  ""  ».Te  c.-r-rrvMiwUi  inerhod  was  contrii'ed  to  difpute  the  title  to 
-  r  .'  -t.  ;r^.-<^  wl^jl  oe^iH  su  thc  reign  of  Hen.  VII.  in  this  manner ;  by 
i  ,,  =^'  -    fcrzLlz:^  a  term  fcr  year^'^  and  then  thc  leflecs  bringing  an  fjed- 

iDCtr:  t:?  recc\tr  the  terra,  and  thereby  to  affert  the  title  of  the 
k5>r  cf  the  pliinci.V:  before  this  time,  if  a  termor  for  years,  who 
crl  f  cljimtd  as  a  bailiit  to  thc  freeholder,  had  been  oufted  of  his 
pciruSi^n,  he  had  or.Iy  a  remedy  to  recover  damages  in  cje£lmentj 
>  -<  vVtc   arri  cv^c'd  not  recover  the  term  iifclf  {a)  j  but  in  the  reign  of 

*  •  •  ^**  ixv-«.  V:L  the  counsof  equity  having  obliged  fuch  wrong-doer  to 
,  ^  c  o*a  ^  .^rciSc  rcilirurlon,  the  courts  of  Uw  likewife  gave  an  habere  fa-- 
"  ^  ^         ^Ji  P\^  l.'..fst  to  recover  the  term  injpecie. 

^  *^  •  *  -^c^^^rt^eopv  b»  .o»e-aT?  •;*  fi.^  v\<  >  ff  r.  Fif«.  Ejeft  a.T.  6  R.  t.  F.  N.  B.  145.  M. 
»•  •      -'      ^^  ^,    ,  ^^  g,  ^    ,4  ^^  ^: .  fr*  r*  riix  tn  ag^incet,  rhat  the   plaintiff  in  tyMwnt  ^mm 

""    "      J!;«0  WciiW  Jt  bk«  :^^«.  *»  ^  •^- *^ *  '-  •  f**"'  ''*'""^'  '^'''  UrmiMm.  7  E.  4-   6.  b. 

*  Pcrue^i  ae\i^  n»  are  ex  c.»tr*M3u^  or  thofe  founded  on  contraS, 

jK  wCii*  w!  xh  :>  :o  wtU  re  the  thing  in  numero ;  or  detinue^  which 

^  ^X  1  *•  >rc  :--^c  i^:ve  :n  t>cie,  or  damages,  where  it  cannot  be 

*      C^^  1  J^  a^:u:::?  .^  A-*ir/,  n.^nant,  njfumgtt,  quantum  meruit^ 

^'^V  \  ^      *  *  J^^  tnrijVir.^rs  founded  upon  force,  which  arc  tref- 

V     "    ^v  ,  ^*  "^.-r  u-  -  -^-^  i'l  which  are  anions  upon  the  cafe. 

?^    >:  *.     -  u  4  r--n  c«:«  the  goods  or  chattels  of  another  by 

V  ....  N*K  .  _*   :  ;:\',^^  ,^  Kt  Si:;.v.ent»  borrowing,  or  pledging,  he  cannot 


»--.-« 


x 
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»,  ».    >~      *  -    ''"*   ^T,-  .^^  •     .  but  muft  bring  dainut  ot  irovtr,  bc- 
^^ 0-.  .Vov  :  -  ^-;^'  V ^;  -,V,.L:cd  his  poffcflion 

*  C  «  v  V  *  -'  -a  cvvtscs  to  buy  goods,  and  they  agree  upon   a 
^     \  •  r\'  -V  "-xxcur.aad  the  buyer  takes  .them  away, 

h     *  «1  ^* 
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ijo  trover  lies,  but  an  ajfumfftt  for  the  money,  becaufe  the  proper- 
ty was  changed  by  a  lawful  bargain. 

If  I  borrow  a  horfe  to  go  to  Dover ^  and  go  to  other  places,  the  Roll.  Rep. 
owner  may  have  an  a£tlon  on  the  cafe  againft  me,  for  exceeding  '*^' 
the  puipofes  of  the  loan ;  for  fo  far  it  is  a  fecret  and  fallacious 
abufc  of  his  property,  but  no  general  a£lion  of  trefpafsy  becaufe  it 
is  not  an  open  and  violent  invafion  of  it. 

Where  the  z6t  is  lawful,  as  the  fixing  a  fpout,  and  the  confe-  8Mod.  172. 
queoce  is  injurious ;  the  remedy  is  by  cafe,  and  not  ^efpafs.  i^'pof '*^"' 

Fortefc.  ai2.  x  Su«.  634* 

(B)  la  what  Cafes  an  Adion  will  lie,  and  for  whom, 

and  againft  whom.  , 

lT  is  clear,  that  for  all  injuries  done  to  a  man's  perfon,  reputa-  •  (Seem/r* 

tion,  or  property,  he  {hall  have  an  aftion,  and  that  for  every  *'  ^*'/*'"r 
Tight  he  is  to  have  a  remedy  :  for  want  of  right  and  want  or  re-  jurii.)  ^ 
mcdy  are  the  fame  thing  *•  , 

It  is  alfo  agreed,  that  where  a  perfon  has  feveral  remedies,  he  Co.L=t.T45. 
ttay  chufe  which  he  pleafcs  ;  but  he  cannot  devife  or  lay  hold  on  ^^''^»  +• 
any  but  thofe  prefcribed  by  the  Jaws  of  his  country  5  for  if  this 
were  allowed,  it  would  be  conftituting  as  many  actions  as  there 
are  men,  which  would  be  highly  inconvenient. 

But  in  this  the  great  difficulty  is,  when  a  man  (hall  be  faid  to  Vide  LrmU 
lave  fuffered  an  injury,  or  to  have  fuch  a  right  as  will  entitle  him  ^;^*^"^j^ 
toana£^ion;  and  here  the  rules  eflubliflied  by  ihat  fociety,  of 
which  he  is  a  member,  muft  govern  \  and  therefore,  though  a 
man  has  a  right,  yet  if  he  te:  barred  by  the  (latute  of  limitations, 
he  can  have  no  remedy. 

So  if  I  promife  by  word  only  ro  convey  lands,  or  to  give  goods,  VcJv.  19^. 
without  delivering  poflellion,  or  if  1  promife  to  [a)  build  a  hoiife  ^l^'^^\  . 
.  without  confideration,  ^c.  tliough  by  the  laws  of  nature  thefepro-  \\  ^\  (^q^\  ' 

niifes  are  binding,  yet  no  adtion  lies ;  for  v/ithout  deed  duly  feal^d   x^.  Roil. 

'  and  executed,  or  without  confideration,  no  property  is  altered  ;  f^^^J'f?'  -r 

and  every  fuch  promife  is  efteemed,  in  the  eye  of  the  law,  to  be  cj«'pe  ncr 

*  nudum  pa^um  unde  non  oritur  aEi'io.  undn cakes 

to  bund  a 
hoalefor  me,  an<3  doesUill,  antf^jjuon  f-tr  fa/r  lies  a^a'nft  him.  Kelw.  7S.  Roll.  Abr.  o.  So  if  a  carpen- 
ter promifes  to  repair  my  hour*'  bcr'orc  Cuch  a  day,  and  doe-,  not  d?  it,  by  which  the  houfb  talis,  an  at- 
tin  ta  tbt  eaft  lies.     Roll*  Abr.  9.  but  for  this  njiae  /Ijpttr.fjh  and  j^filon  »n  the  CtJje, 

So  in  cafes  where  there  may  be  damnum  abfqus  injuridy  the  party  Roll.  Abr. 

*  can  have  n0  adion ;  as  if  a  fchool  be  fet  up  in  the  fame  tov/n  ''JJ*    ^ 
where  an  ancient  fchool  has  been  time  out  of  mind,  by  which  the  Noy,  i%^\ 
old  fchool  receives  damage,  yet  no  aftion  lies. 

So  if  I  retain  a  mailer  in  my  houfe  to  inftruft  my  children,  iiH.4.4.7. 
Aough  this  be  to  the  damage  of  the  common  mafter,  yet  no  adion  ^^1*'  ^^^' 
lies.  '■ 

[If  I  throw  out  windows  in  my  houfe  which  overlook  my  Norrisv. 
Btighbour's  houfe,  and  break  in  upon  that  privacy  which  he  be-  ^^y^*  '^J* 
fore  enjoyed,  yet  no  aftion  lies.  c!  k>.^*Th« 

^fe  of  Chcrrinston  t«  Aboey,  a  Vers.  646.  was  cited  la  th«  argaqnenty  but  the  Court  tl^oui^ht  it  it* 
*T»«i  i»o  atxeotioa. 

V0L.L  E  No 
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Xsa&iia  finfior  tbefecsof  aconnfel,  orpbyfician;  tliejbe- 

gratuity. 

ID  ct3  fohs  are,  individualsy  who  mud  be  parti- 

bodks  oofporate,  and  perfons  qua/!  incorporatedi 

to  be  fncd,  and  capable  of  fuing  by  the  provifions 

ai^  flf  paTliamrat(tf ).  The  inhabitants  of  a  county  or 

lb  embodied^  cannot  be  called  upon  to  anfwer  ci- 

inflamcd  in  confequence  of  any  breach  of  their 

coUccHrdyj  and  qua  inhabitants,  they  are  not 

jvnfdiAion.J 

redrds  for  all  injurieSi  and  gives  a  remedy 

fer  ciccT  kiad  of  right,  lb  it  is  open  to  all  kinds  of  perfons,  and 

soiM  are  cirhwird  mm  bringing  an  a£lion,  except  on  account  of 

vidr  ^jae%  or  their  country ;  as  men  attainted  of  treafon  or  fe- 

ii:oT>   pcf  £0^  ttatlAnts,  -pcrfens  outlawed  or  excommunicatedy 

^•:iit:cI  m  a  fr^muure^  or  alien  enemies. 

A  aaa  dut  hath  a  fpeciai  and  limited  property  in  goods,  as  a 
ctrricr  due  hath  goods  Jclircred  to  him,  a  iheriff  who  hath  levied 
^  gix^i:>>  a  biiike  who  hath  goods  in  his  keeping,  &r.  fhall  have  ac- 
K..  j«  ;  ^.  :u»s  3^^:  i  tlrangcfs  who  take  them  away,  becaufe  they  are  an* 
^.  '^  \  ""^  ^   Cwcxabur  ta  viaaages  to  the  abfolute  owner. 

!s4.^-v<«  ^        Sc  a  SKut  whQ  has  caufe  of  aAion  againft  two,  may  bring  it 
a^oijuk  which  he  pkafcs;  as  if  ^.  takes  the  goods  of  C.  and  B. 
tMcs  then  from  A,  C.  fliall  have  his  adion  againft  A*  or  Bm  at 
h:s  cLchcB>  becaufe  both  damnified  C.  in  their  taking. 
A  >^  ^  %         vh>  \i  tvo  of  the  iheep  of  A,  have  been  loft,  and  one  of  them  i^ 
N:*.t*..»       ti^mid  a^-iin,  and  the  fhepherd  of  ^.  affirms  it  to  be  one  of  them, 
M  "  tCy  ..*^    WiKrtupon  A^  pays  for  the  feeding  of  it,  and  caufes  it  to  be  ihom 
4iid  uidrked  with  his  own  mark,  and  after  the  (hepherd  knowing 
tlii$  ^>  be  the  iheep  of  A.  falfely  and  fraudulently  affirms  to  the 
b^-liirof  the  manor,  to  which  waif  and  ftrav  belongs,  that  the 
Uivl  lh;xp  is  a  ftray,  whereupon  the  faid  bailiff  feizes  it,  isTc.  A^ 
mav  li.tY«  an  artion  againft  his  Ihcphcrd,  for  that  by  hia  falfc  prac-  \ 
i\<<  he  hath  created  a  trouble,  difgracc,  and  damage  to  him  \  and  \ 
x\w\\^^\  he  hath  gocd  caufc  of  aftion  againft  the  bailiff,  yet  this  will 
i^.n  cxcuiV  the  IhcjihcrJ. 

Sv^  if  one  flandcr  my  title,  whereby  I  am  wrongfully  diC- 
tutSrd  la  mv  potrclfion,  though  I  have  remedy  againft  the  trrf- 
iMrtVt\  Vvi  i  may  have  an  aftion  againft  him  who  eaufed'tne 

-,w  ^  N^*  It  there  ate  fevcral  proprietors  of  a  fliip  which  hath  ufuallf 

1  ^  .'  *'V  |vaM»vrtcd  gooils  for  hire,  and  a  mafter  placed  therein  by  the 

^      ''  **  *  r  i'  i-!^>v«cr.s  >vliO  hath  6o/.  wages  for  every  voyage  from  Londm 

^"'^V^^^  \[s  V   auvl  ?.  S-  without  making  any  contra^  with  tne  part-owners^ 

Iv<'^  /^^^'^  \-  I  iHM^e'of  ihcm  being  prefent,  delivers  certain  goods  on  board 

^.     >  v\  |'J\v^.  m  tU^r,  10  be  carried  for  hire  from  London  to  ST.  and  the 

tiil  .*' '  iV  iV  latv  It  arrives  there,  but  the  goods  are  fpoiled  through  the  nc- 

*^^-*  ^^i'ct  of  the  ma\kr,  an  action  lies  againft  the  part-owners?  &r 

^'♦^  ih  vu^U  Uic  mailer  is  chargeable  in  rcfpeft  of  his  wage*,  fo  are 
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the  proprietors  in  refpe£l  of  ihe  freight,  at  the  election  of  the  "M04.446. 

tber  all  the  part-ownen  are  not  to  be  fued  j  but  dearly,  if  tbey  are  not,  it  moft  be  pleaded  io  abate- 
xnent.  Stn.  553.  Sao.  %  Bl.  Rep.  947.  A  perfon  attainted  it  not  to  bt  charged  with  cifil  fuict  bat 
If  cfac  Jetw  of  the  Court,  oc  of  a  judge*     F^tr,  6x« 

(C)    In  what  Cafes  diftind  Things  may  be  laid  ia 

the  fame  Adion. 

'T^HE  diftin&ion  herein,  with  refpeA  to  real  afliotis,  depends  8  Co.  S/« 
*   on  the  different  kinds  of  Writs  $  for  all  original  writs  are  of  **"  ^'J^^ 
two  forts,  viz,  breve  nominatum  isf  innominatum  ;  the  firft  contains  ^oo.  Oweo^ 
the  time,  place,  and  demand,  very  particularly  \  and  therefore  in  1 1-  Keiw. 
fiich  writ  feveral  lands  by  feveral  titles  cannot  be  demanded  in  '^5*  ^y*'* 
die  fame  writ ;  the  other  contains  only  a  general  complaint,  with-  BrownU74. 
OBt  expreiEng  time,  damages,  t^c*  as  X&t  writ  of  trefpafs,  quan 
damfumfrept,  l^/c.  and  therefore  feveral  lan^s  coming  to  the  de« 
xnandant  by  feveral  titles,  may  be  demanded  in  fach  writ. 

As  to  perfonal  a£lions,  the  difference  arifes  from  the  above«* 
mentioned  divifion  of  perfonal  a£^ions,  vv%.  fuch  as  are  t9e  con^^ 
tra3Uf  and  fuch  as  are  #1?  deHBoj  or  founded  on  a  tcrt;  therefore  debt  Cro.Car.2o. 
(n  an  obligation  and  on  a  mutuatus  may  be  joined,  becaufe  the  ^'^  ^®"** 
writ  is  general,  and  the  declaration  upon  both  will  be  warranted  g^^]  b^* 
by  the  authority  given  by  the  general  words  of  the  writ }  fo  debt  Joinder  in 
and  detinue  may  be  joined  in  the  fame  writ,  becaufe  there  are  ^^j^T''^* 
writs  in  the  regiiier,  in  which  they  are  both  cotnprifed  in  the  famef  139.  "'^^* 
vrit ;  fo  debt  upon  a  leafe  and  for  clothes,  they  being  in  the  (a)  Tht 
words  of  the  fame  writ ;  but  debt  and  account,  or  debt  and  tref-  ^g*  ^^^^ 
pafe  {a)  cannot  be  joined.  J^ay  or  «?/ 

aot  be  joioedy  ia  sot  the  difference  of  the  defendants  pleas  ;  for  if  thit  were  tht  reafon,  debt 
«poo  ao  obligation^  to  which  the  plea  is  nan  tft  faBum^  and  on  a  mutuatutj  nil  dtkct  could  not  b< 
jc^Dcd;  therefore  the  true  reafon  arifes  from  the  difference  of  the  pruccfs,  and  the  fines  paid  on  takt 
iflgottt  the  original ;  for  in  debt  the  old  procefs  was  fummons,  attacnment,  and  diflrefs,  and  on  taking 
Ml  the  original  a  Ane  was  paid  to  the  lung*  which  was  in  proportion  to  the  fum  demaiided  \  but  in  ticf. 
fofs  the  procefs  waa  a  eatHai^  becaufe  the  man  that  had  committed  a  tort  might  be  fuppefcd  to  (If  froni 
julBce ;  aod  in  this  adion  the  Court  fee  a  fine  on  him  in  proportion  to  hie  offence,  aod  levied  it  by  4 
Ufi0g».    GUb.  Hift.  C.  P.  6. 

In  perfonal  anions  feveral  wrongs  or  trcfpafles  may  be  joined^  8  Co.  87. 
becaufe  they  may  be  comprifed  in  the  fame  writ,  and  fo  may  fe-  {*^Le?.*oi! 
teral  a£lions  on  the  cafe,  where  the  cafe  is  of  the  fame  kind ;  as  Raym.  233. 
an  aQlon  for  a  fraud  on  the  delivery  of  the  goods,  and  on  the  war-  [(^)Thedif^ 
ranty  of  the  fame  ?oods,  being  both  on  the  contract ;  fo  aeainft  a  ^"'J^ »«  to 

'  .o,'«^  »  b  what  counts 

common  earner  on  the  cuitom  of  the  realm,  and  trover  may  be  may  be  join- 
joined,  becaufe  both  on  the  tQrt,  it  bein^  a  violation  of  the  cuftont  ^  in  the 
n«  to  deliver  the  charge  (A).  .'^^'oVS A 

at  length  met  with  an  eafv  feiotion :  tony  twnit  that  adikit  of  tbt  jtmt  pita,  tmd  awtfoilfmtd  hj  thefam$ 
judgmmtt^  wny  he  mludtJin  the  fame  declaration  i  but  counts  which  require  zdiffinnt  plea,  or  rt-cetTe  a 
^<rMr  jodgDient,  cannot  be  joined ;  and  yet  the  caufe  of  aftion  comprized  in  fuch  counts  may  in  both 
caies  be  identically  the  fame.  Thus,  a  count  againft  a  carried  on  the  cuftom  of  the'  rcidm  and  one  in 
tatifer  may  be  joined,  bccaufie  the  pica  tad  the  jodg^itnt  proper  to  b^th  are  the  faiAtf  |  but,  ihftead  oY 
the  count  upon  the  cuftom  of  the  r^m,  fubftitute  a  count  in  sfTumpfif  agatnd  ibe  carrier,  and  tro«^ 
cannot  be  joined  with  it ;  becaufe  the  plea  to  eaeh-  is  dtilerefit.  Brows^  V.  9i3t»n,  r  term  Rep.'  %^^ 
fiM  f.  Coodfon,  3  Wilf.  354,  Dickon  v.  Clifton,  %  Wilf.  3 19.] 

£  2  But 
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^  [fV  '^''  ^^^  a£lioDS  founded  upon  a  tort  and  upon  a  contra^i  cannot  he 

1  Sid.  '244!  joined,  as  aJfum^U  and  frovcr  againft  a  carrier  5  for  though  thefe 

sxMod.  73.  come  under  the  general  head  of  actions  on  the  cafe,  yet  they  are 

^  ^-  more  diftindt  cafes  than  debt  and  ia)  account,  which  cannot  be 

y  Sallu  xo4«     5  Mod.  S5.     Comb.  332.     («)  Bra.  Joinder  ia  Adion,  97. 

J*^'99'        If  trover  and  affump/lt  are  joined  in  one  a£lion,  and  upon  nol 

BmnwdL     E^'^^  ^^^  ju^T  ^<^^  £c  trover  find  for  the  defendant,  and  quoad 

the  ajfum^t  for  the  plafntifF,  yet  he  ihall  not  have  judgment,  for 

thefe  cannot  be  joined  in  the  fame  adion,  and  the  feverance  by 

the  jury  will  not  hefplt,  the  declaration  being  naught  at  fir  ft. 

Afcyn,  9.         One  adion  will  lie  for  entering  the  houfe  of  the  platnHfi',  break- 

«oi/  Ld!      ^"S  ^'^  chefts,  and  carrying  away  his  goods,  and  for  beating  hss 

Jt^m.  174.  fcnrant/rr  quod fervitium  ami/it* 

8cr.  635. 

Cro.  Car.  If  in  an  a£iion  upon  the  cafe  the  plaintiff  declares,  that  whereas 
Md  Ri^.  accommodaffet  to  the  defendant  a  gelding  ad  eqwtand  ah  L.  ufqut 
{b)  Bat  the  ^'  ^  ihioemfalvo  deliberandi  to  the  plaintiff,  the  defendant  inteod- 
pittiitiff  had  ing  to  deceive  the  plaintiff,  rid  upon  the  {aid  gelding  from  L.  to  E. 
^f*"*^  and  E.  unto  L.  again,  and  by  that  riding  fo  much  abufed  the  faid 
vcrdfa  $  but  Iiorfe,  that  he  became  of  little  value ;  and  though  the  plaintiff  at 
pirUdsrf,  E.  demanded  a  re-delivery  of  the  faid  gelding,  yet  the  defendant 
**^n?T^"  ^^^^^^f  *"**  y^  do^^  refufe  to  deliver  him,  and  hath  converted 
huedemttr-  ^^  ^^^^  g^^^ii^g  to  his  own  ufe;  this  declaration  is  not  (^)  good, 
red  for  the  bccaufe  it  Contains  diftin£b  matters,  for  part  is  founded  upon  the 
^Ttbede^*     oontraft,  and  part  upon  the  tort^  which  are  fcveral  caufes  of  ac- 

cUracion.        tiOH. 

VidthisUQf  Antndmiftt  and  Je^ml. 

Hob.  »49,  An  ejeftment  and  aflault  and  battery  were  joined  in  one  writ, 
xrcTsi  c.  '■  '"^  "^^  gwi'ty  pleaded,  and  a  vcrdift  and  entire  damages  given  io% 
and  tylncb     the  plaintiff;  and  it  feems  to  have  been  aided  after  verdifk. 

held  the  writ  naught,  but  the  damages  being  found  feveiaily,  the  ptaintiff  releal'ed  tbofe  for  the  bateiy, 
and  liad  jodgment  for  the  eje^ment. 

Yalr.  63.         Where  one  hath  a  right  to  recover  in  the  fame  kind  of  adiort, 

mow^HWX,  though  he  derives  his  right  from  dificrent  titles,  yet  being  con- 

firownJ«i6.  joined  in  him,  he  may  recover  in  one  a6lion  ;  as  if  in  debt  upon 

Cro.Jac.6S.  2  £tf  3  /?•  &  f.  13.  for  not  fetting  forth  tithes,  though  the  plain* 

WflyTj!'*'   ^^^  fl^ws,  that  by  prefcription  the  rcftor  of  A.  hath  had  two 

•.  C.  parts,  and  the  vicar  of  A.  the  third  part  of  the  tithes  there,  and 

that  the  faid  rcdlor  and  vicar,  by  fevcral  leafcs,  did  demife  to  the 

plaintiff,  whereby  he  became  prcprtetarws  of  the  faid  tithes,  and 

the  defendant  fowed,  f5"r.  this  aftlon  is  well  brought,  for  though 

the  vicar  and  parfon  could  not  join,  bccaufe  they  claim  feverally 

by  divided  rights,    yet   when'  both  titles  are  conjoined  in  one 

pcrfon,  tlie  matter  of  the  title  is  alfo  conjoined  5  and  this  being  a 

pcrfonal  adtion  and  founded  upon  a  wrong,  it  is  fufficient  to  (hew 

generally,  that  the  plaintiff  is jffrwwr/i//  or  proprietarius  of  the  tithes, 

without  faying  by  what  title. 

lt^*"H-V-  }^  ^'  *^*^'"8  fcifed  of  a  third  part  of  a  meffuige,  i^c.  in  fee,  dc 
#*^w  ^.   '    n\ifc8  the  fame  to  B*  for  years,  wha  aifigns  to  C.  and  A.  by  bar- 

5  ffwn 
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gam  and  falc  enrolled  conveys  his  rcverfion  to  Z).  and  his  heirs,  Warwford. 

who  was  then  feifed  of  another  third  part  in  fce^  and  afterwards  ^""^***** 

the  faid  D.  leafes  his  third  part  alfo  to  the  faid  C.  for  years,  and  Ow^»  ii* 
dies ;  and  his  heir  by  bargain  and  falc  enrolled  conveys  the  rcvcr-  S.  c. 
/ion  of  the  faid  two  third  parts  to  E,  and  his  heirs,  after  which 

wafte  is  done ;  £»  (a)  may  bring  one  a£lion  of  waftc  upon  thefe  W  And  tbe 

fcTcral  leafes,  for  that  neither  the  intereft  of  the  terms  nor  of  the  "*f7thc* 

inheritance  were  fevered  or  divided  to  feveral,  but  were  in  one  amgnmcnt 

pcrfon  at  the  time  when  the  wafte  was  done.  p*"  *»*«  «• 

in  one  tnd 

the  func  thing.     Per  Poph,  Ch.  Ju(>.     Fule  head  of  fTafltm 

If  in  covenant  the  plaintiff  Ihews  that  A.  was  feifed  in  fee  of  Cro,  Jac. 
one  mcfluage,  and  pofTeflcd  of  another  for  a  certain  term  of  years  '*? V,j '**' 
fct  enduring,  and  let  both  to  the  defendant  for  a  lefs  term  of  st.  John, 
years,  and  that  the  defendant  did  covenant  to  repair,  &c,  and  Lev.  no- 
fliews  that  A.  by  one  deed  did  grant  to  the  plaintiff  the  reverfion  ^'  ^'  ^^ 
in  fee,  and  by  another  the  reverfion  for  years,  ts^c.  and  that  after 
tkehoufcs  were  out  of  repair,  iffc,  this  a£):ion  is  well  brought, 
for  as  upon  feveral  leafes  or  upon  feveral  grants  of  a  reverfion 
one  action  of  wafte  lies,  fo  for  the  fame  reafou  one  writ  of  cove- 
nant will  lie. 

But  one  cannot  in  the  fame  a£lion  join  a  demand  againft  one  in  Hob.  SSi. 
his  own  right,  and  a  demand  on  him  as  reprefcntative  of  another  5  Harcndand 
ts  if  in  ajfumjijit   againft  an  adminiftrator,  the  plaintiff  declares  And!^cg, 
upon  a  file  of  goods  to  the  inteftate  for  200/.  and  upon  another  S.  P.  For 
faleto  the  defendant  herfelf  for  27/.  and  that  upon  account  the  ff^'^/'J* 
defendant  was  found  indebted  to  the  plaintiff,  in  thefe  fums,  and  J^to?*  J^ 
premifed,  fe*t'.  the  declaration  is  naught,  for  the  charge  being  in  Adminif. 
feveral  manners,  w'z.  in  his  own  right  and  as  adminiftrator,  it  J^*^'»  *"*^ 
ought  to  have  been  by  feveral  aftions.  ^6*, 

Moor,  419.    Hob.  184,   Noy,  19.    Vent.  z68«  7.  Lev.  no,  iii.  ai8.  1  Keb.  814.  3  I«e?«  74* 

[Where  the  fame  pcrfons  are  aflignees  of  two  bankrupts  und.er  Hancock 
fcparate  commiffions,  they  cannot  join  in  the  fame  adlion  a  joint  *"^  others, 
debt  due  to  both  the  bankrupts  with  fcparate  debts  due  to  each.       Haywd',  V 

Ter.  Rep.  433 

But  where  the  fame  perfons  were  affignees  of  A.  and  B^  and  Strcatfieia 

Hkewife  affignees  of  C.  and  they  declared  as/zrA  for  a  joint  de-  *^  n^r'^. 

mand  due  to  all  the  bankrupts,  fuch  declaration  w^m  holden  good  Haiuday,*  |* 

ipon  a  motion  in  arreft  of  judgment.]  Ter.  Rep. 

779' 

Sofcral  perfons  may  join  in  an  a£lion  where  their  intereft  is  For  this  vide 
joint ;  as  if  the  feveral  cattle  of  A.  and  £•  are  diftrained,  and  C.  head  of 
in  confidcration  oPio/.  to  him  paid  by  A.  and  B.  affumes  and  |^i,"^'g*** 
promifcs  to  them  tQ  procure  the  cattle  to  be  rc-dclivered  to  them,  rou!  A^r' 
if  they  are  not  re-delivered  accordingly,  one  joint  a£iioa  lies,  for  s^*  s.  c. 
the  confidcration  is  entire  and  cannot  be  divided* 

So  if  A.  hath  one  mill  and  B.  another  in  the  fame  manor,  which  a  Lev.  »7- 
they  have  ufcd  to  repair,  and  time  out  cf  mind  all  the  grain-which  J:^'**'''*^  *«* 
vas  ground  andfpcut  in  the  houfes  of  the  tenants  of  tlie  faid  ma-  2  Kcb.*63r» 
90]j  and  vas  not  ^bund  at  one  of  the  faid  miUs^  hath  always,  and  ^  Sahd.  115 

•  E  3  ought  ^"^'^^- 
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S.C  ^Rid  tof^  to  be  grOiind  at  the  other,  and  C.  a  tenant  of  the  (aid  ma« 
{!7T^      nor,  girinds  at  another  mill,  (sTc.  A.  and  B.  may  join  in  cue  adion 
X'ibc    sg^ft  ^-  f<^^  ^he  damage  is  entire  to  both  their  mills. 

bad  dcdarcd  that  all  the  grain  oogbt  to  be  groand  at  thofe  two  iniHs,  or  one  of  thrai,  which 
isighc  be  if  all  ooght  to  be  gtouod  at  one  oC  the  milh,  and  notbing  at  the  other,  for  their  cxpeditiai 

)  Uv.  ^6i.      If  within  the  parifli  of  A*  there  is  a  cuftom  fo:  the  parifhioners 

^B?Mi*^  yearly  to  clc£k  two  perfons  to  be  churchwardens  there,  and  ac- 

5i^  cording  to  the  faid  cuftom  B.  and  C*  are  ele£ied,  but  the  furro- 

gate  of  the  bifliop  refiifes  to  admit  and  fwear  them  into  the  faid 

office ;  upon  which  they  bring  a  ntaniamusy  and  he  falfely  retunis 

a  cuftom  for  the  vicar  to  chufe  one  churchwarden,  and  that  then- 

{iore  he  cannot  admit  both  the  faid  parties,  but  is  ready  to  admit 

one  of  them  i  they  may  join  in  an  a^ion  for  this  falfe  return,  for 

the  mandanuu  and  whole  profecution  thereof  was  joint,  and  this 

is  no  office  of  profit,  nor  adtion  brought  for  that,  but  for  the  an* 

jiift  return. 

1  Xk*.  343.      So  if  the  regifter  of  the  bifhop  refufes  to  regtfter  a  licence  of  a 

J^«*        chapel  for  a  conTcntide,  according  X,o  iW.l^  Jf .  r.  1 8.  and  upon 

^^^  ^^^    %  wLxndamus  to  do  it  maJces  a  falfe  return,  feveral  of  the  inhabit* 

ants  mar  join  in  one  a&ion  againft  him. 
ts«w  t4.         But  it  one  man  calls  two  other  men  thieves,  and  (hews  in  cer- 
Octt!^-'^  tain  of  uhat,  ^c.  they  (hall  not  (tf)  join  in  one  a£lion  againft  him} 
c^*--^>^    for  the  wrong  done  to  one  is  no  wrong  to  the  other. 

S.p/'  <^  So  la  f^iie  Imrnijoscat.  Dyo,  X9*  Nor  will  one  adion  lie  againft  two  peribiM  for 
wvrcs  i'?v.iRa  &r  ooc^i.  ^c><>  144.  [a  Burr.  9S4*  Adion  againft  hufband  and  wife,  for  words 
^oJ^^ft  ^  «;:«  i  aad  i£\'a  4^1: c.l  ha»aod  %mlj  for  worda  fpokea  by  him,  cannot  be  confelidatal. 

lt«^.  «9^  So  in  aiTauIt  and  battery ;  for  the  battery  done  to  one  cannot 
^"^^^^  be  the  fame  as  that  done  to  the  other ;  and  one  battery  may  hurt 

p«or>  15 1«        If  a  man  holds  feveral  lands  of  feveral  lords  by  heriot  cuftom^ 

<^  and  to  defraud  them  of  their  heriots  makes  a  fraudulent  gift  of  all 

his  beifts  h<riotable>  all  the  lords  may  join  in  one  a£iion  upon  the 

9w«  t««^        If  two  joint  owners  of  a  fum  of  money  are  robbed  upon  the 
hi^hw:tr«  they  may  join  in  one  a£lion  againft  the  hundred  in 
which»  ^r«  otherwife  if  the  fums  are  feveral,  and  feveral  pro- 
perties, 
t  jh^  c^       \iA%  deli^'ert  goods  to  B.  to  deliver  over  to  C  and  B*  does  not 
H%^  tii^    deliver  them  over  accordingly,  but  converts  them  to  his  own  ufe, 
*  ^"  rj*     tuhcr  A^  or  C  may  have  an  a£bion  agaxnft  J?,  but  both  (hall  not 
i*nm  iV^       Ksvt  ftn  JiC\ioa>  but  he  who  firft  begins  his  a£lion  fhall  go  on  widi 

lt»^*^sK      \iA.  is  fciiVtl  in  fee  of  the  rcverfion  of  a  clofc  expe£lant  upofl 
f  ,^v^i     |.  1^^.]^^  tor  year^  and  A  is  poffeflcd  of  another  clofe  adjoining 


uv< 


ftiwi^       L^vuWiH  »J^y  ^^  ^•^  iSion,  and  the  termor  in  refpcd  of  die 


pofleffiotty 
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pofleffioD,  atid  of  the  fliade,  (belter,  (5*f  •  may  have  sinother  a£tiony 
and  a  fatisfa£Hon  given  to  the  one  is  no  bar  to  the  other. 

One  adion  will  not  lie  againft  feveral  men  for  fpeaking  the  Palm.  31). 
fame  words ;  for  the  words  of  the  one  are  not  the  words  of  the  ^<*i"^««<* 

*  other,  and  can  no  more  produce  a  joint  adlion,  than  their  words  "^^t^^^ 
and  toninies  c^  be  faid  to  be  one.  <ii^  tbr 

^  pUintiff. 

Cro.  Jac.  647.  S.  C.  adjudged.    Bulft.  15.  S.  P.  bat  theit  faid,  thatitwaiotbcntife  in  the  fpiricual 
cowt,  finr  chat  one  libel  may  be  againft  feveral  perfoiw. 

Bat  if  two  men  procure  another  to  be  indidled  falfely  for  a  cpm-  Latch.  s6i. 
men  barretor,  he  may  have  an  a£tion  upon  the  cafe  againft  them  ^^  '^.^^ 
both;  though  in  ftridnefs  the  procurement  of  one  is  not  the  pro-  mrir!tarn^ 
curement  of  the  other  *•  fu.c,  and  ope 

only  givet 
aooey.    Bro.  Joinder  in  AAion,  47.    Fits.  Irror,  3i«    TiCx.  Maintenance,  25.    So  in  cierpart. 
Utdn  162.     Vidt  head  of  Trefpaft,     So  one  dtcies  tantum  lies  againft  all  the  jurors  who  take  naoney, 
Car  they  att  give  but  one  Terdi^  and  are  but  one  jury.     Bro.  Joinder  in  Aaion»  5*  47.  loo,  lod* 
Fits,  Dttia  tdataam,  x  •  4.  6.     *  It  is  in  the  nature  of  a  coufflracy*    It  is  ont  joint,  tmirt  zGl. 

[Where  there  are  two  or  more  bailifFsi  &c.  of  a  borough,  a  joint  Schuidam  r. 
adion  will  lie  againft  them  under  the  ftat.  of  3  Geo.  3.  c.  15.  S"^"^*** 
for  refufing  infpedion  of  the  books  and  papers  wherein  is  entered     *^^*  '^  * 
the  admif&on  of  freemen,  though  the  wonis  of  the  ftatute  are  in 
the  (ingular  number,  **  mayor,  or  bailiff,  isfc.^  for  the  breach  of 
tnill  in  one,  is  a  breach  of  tnift  in  both>  they  being  in  law  but  one 
officer. 

One  aAion>  it  feems,  will  lie  againft  all  the  coroners  of  a  county  Fitcm.  191. 
for  a  falfe  retom  to  a  capias  utiagatutn. 

•  Where  two  partners  contra^  to  pay  a  certain  fum  of  money  Byera  v. 
tquoUy  out  of  tieir  private  ca/b,  to  a  third  peribn,  they  muft  be  ^^'  ' . 
jomtty  lued  upon  this  contracr,  for  it  is  joint.] 

A  man  cannot  declare  againft  one  defendant  for  an  aflault  and  Stiie,  i^j. 
battery,  and  againft  the  other  for  taking  away  his  goods ;  becaufe  x^^'Jfj**^'^ 
thetrefpailes  are  of  feveral  natures,  and  againft  feveral  perfonsf.     ^verai  dtf. 

tinft  caufes  of  a£^ion« 

MA.  leafes  for  years  to  B.  and  C  rendering  rent,  and  C.  affigns  Palm.  283. 
his  moiety  to  D*  and  after  rent  is  arrear,  A.  may  bring  one  a£lion 
of  debt  for  the  rent  againft  £.  and  X>.  for  the  revcrfion  remains 
entire. 


■■» 
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ORIGINALLY  all  aftions  were  tried  in  the  proper  coun-  7  Co.  r. 
ti«ft'in  which  they  ardfe,  purfuant  to  the  jnixim,  vicim  vici»  c**P.  fof* 
nonmfatia  pntfumuniur  fcWe  :  this  created  no  inconVenxencyy  for     '   '  ^ 
all  men  being  anciently  /;;  decennd  they  were  eafily  come  at,  the 

£  4  dicenna 
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iitenna  being  refponfibk  for  their  appearance  i  but  when  the 

cuftom  of  the  decennary  began  to  wear  off,  men  ufed  to  fly  from 

their  creditors,  and  this  begot  the  diftin&ion  between  kcal  and 

tranfitory  aBwns ;  the  iirft  relating  to  lands,  which  muft  be  tried 

where  the  lands  lie ;  the  other,  a  debt  or  duty  adhering  to  the 

perfon  wherever  he  fled :  hence  men  omitted  to  date  their  con- 

traDts  from  any  certain  place,  and  began  their  obligations  with  a 

noverint  univerji:  when  this  diiliudlion  was  eftabliihed,  the  licence 

it  gave  was  foon  abufed  to  a  great  degree  \  for  plaintiffs  wouU 

lay  their  adiods  far  from  the  place  where  the  faA  was  done;  and 

the  defendants,  for  fear  of  being  outlawed,  were  neceflitated  to 

carry  their  witncflcs  into  that  county,  how  far  foevcr  remote 

from  the  place  where  the  caufe  of  adion  arofe.    To  remedy  this, 

♦-Inft.  130.       «*  The  6  R.  2.  c,  2.  provides,  That  to  tlie  intent  that  writs  of 

T\it'  Bn«f,    ^t  jgjjj  ^jjj  Qf  account,  and  all  other  fuch  aEiions^  be  from  hence* 

^74.  649;     **  forth  taken  in  their  counties,  and  direded  to  the  (heriff  of  the 

6<jf.  «  county  where  the  contrafts  of  the  fame  a£l;ions  did  arife ;  it' is 

nffrbe^Ai-  "  ordained  that  from  thenceforth  on  pleas  on  fuch  wriis,  when  it 

fowiflf  rei|n  '^  (hall  be  declared  that  the  contiad  thereof  was  made  in  another 

by  Aitute  4   «  county  than  is  contained  in  the  original  writ,  that  then  incon- 

i"w«  p^r-**  "  tinently  the  faid  writ  Ihall  be  abated." 

ticulirly  dirc^ed  that  accornicft  ihould  make  ao  fuit  ia  a  foreign  couoty.] 

Ci)b.  Hift.  This  was  intended  to  have  confined  all  aftions  to  their  proper 
^'  *^*  ^^h  counties ;  but  as  it  would  have  created  greater  mifchief  than  it 
was  intended  to  prevent,  if  a  creditor  could  not  follow  his  debtor 
into  another  county  ;  and  as  the  ftatute  is  Jo  worded,  that  it  only 
prefcribes  that  the  declaration  /hall  agree  with  the  writ,  as  to  the 
place,  the  judges  eonftrued  it  fo  as  to  impower  them  to  change 
the  venue,  and  thereby  oblige  the  plaintiff  to  give  evidence  of  the 
faft  within  the  county  where  the  writ  is  brought ;  and  this  in 
effe£l  tends  to  abate  the  writ  according  to  the  ftatute ;  and  here 
we  (hall  confider, 

(A)  What  Adlions  are  Local  and  Tranfitory. 

(B)  In  what  Cafes  the  Court  will  change  the  Venue. 


/|0 


r#^  That  111   -(A)    {d\  What  Anions  are  Local  or  Tranfitory. 

%^h^M%  muft  A  LL  a£lions  real  or  mixed,  as  trefpaffisy.quare  clai^um  fregU^ 
^t.'*!'!^'*  5r<^/«#/i/,  wajie^  feV.  muft  be  laid  in  the  county  where  th^ 

^i'!Ti'i^Ut  lands  lie(*). 

/la  i,0,  Uf,fi  tftfHt  Itettr  C*    Co.  Ut*  aSx.  6  Mod.  &is.    [{h)  If  not  laid  fo,  it  is  caufe  of  dcmimtr. 

f  fH  i\t»  go  an  a£tion  of  debt  for  rent^  againft  an  aflignee  of  k  tpnn> 
I?  '/^X  ^^n  the  privity  of  eftate,  is  local,  and  will  lie  «o  where  butia 
^  ^  /'/^/rw^  UmI  county  mierc  the  lands  are. 

So 


*  So  where -^,  granted  a  rent-charge  to  J?,  and  C,  for  their  lives,  Wob,  57. 
and  the  lands  out  of  which  it  iflued  came  to  the  defendant  after  qq^^^^  ^ 
the  death  of  j^.  and  the  plaintiff,  as  executor  of  the  furvivdr  o(  uiceAcr. 
the  grantees,  brought  debt  for  arrears  incurred  in  their  life-time, 
^nd  laid  his  adlion  in  the  county  where  the  lands  lay;  and  on  ap- 
plication of  the  defendants  to  have  it  tried  elfewhere,  fuggefting 
the  plaintiff's  power  and  intcreft  in  that  county,  it  was  holden  a 
local  adion,  ,and  not  triable  elfewhere. 

J.  as  aflignee  of  a  revcrfion,  brought  covenant  againft  the  af-  Carth.  i8a* 
fignee  of  the  lefTee,  on  an  cxprefs  covenant  between  the  lelTor  and  2'^^''  *"* 
the  leflee,  for  payment  of  rent  rerer\'ed  out  of  lands  which  lay  in  saik.  80. 
belandi  and  which  was  made  payable  in  London ;  on  plea  to  the  pi-  «•  z}AoL 
jurifdiftion  of  the  Court,  it  was  held  that  though  fuch  adion  may  33^^'  l^^' 
be  maintained  here  by  the  {a)  leflbr  againft  the  leflee,  yet  that  by  6Mod.*i94. 
the  affignment  the  privity  of  contrao:  was  deftroyed  j  and  there  s.  C.  cited, 
being  nothing  but  a  privity  of  eilate  between  the  two  affignees,  it  ^1^^^^"* 
made  the  a£lion  local.  hw,  there 

being  no  pri* 
?)t]r  of  contract  rexxvuning;  and  there  is  no  difference  betwesn  debt  and  covenant  where  the  a^ioo  !• 
bjr  If^r  againft  I'Jffit^  &c,  {a)  The  aflignee  of  the  reverlion  may  maintain  debt  or  covenant  upon  the 
ibtote  17.  H.  S.  cap.  34..  againft  the  Icftce ;  per  Holt  C\i.  Juft.  6  Mod.  194.  for  the  privrty  of 
watrad  is  transferred  to  the  grantee,  by  the  ftatute.  Carth.  183.  Sand.  238.  S.  P.  240,  S«  P« 
!     1  Lcf.  154.  iWUf.  165. 

But  where  the  leflbr  brought  debt  againft  the  leflee,  and  declared  6  Mod.  194. 
,    W!  a  demife  of  lands  which  lay  in  Jamaica^  on  plea  to  the  jurif-  ^'^  "** 

didion  of  the  Court,  and  objeftion,  that  if  the  defendant  had  aSaik.  65U 
I    ^7  good  local  plea,  he  was  hereby  deprived  of  it )  -  the  court  held  p.  31*  s.  & 

that  this  being  on  the  privity  ot  contraft,  was  a  {b)  traniitory  ^^^^  I'' p 
I    a&ion,  and  might  be  laid  any  where  ^  and  that  if  a  foreign  iflue  a  Vin.  Abl 

aroie  which  was  local,  it  miG:ht  be  tried  where  the  a£tion  was  s^*  i4-  X9* 
'  laid;  and  for  that  purpofe  there  may  be  a  fuggeftion  entered  on  y\^^^i>^ 
I   the  roll,  that  fuch  a  place  in  fuch  a  county  is  next  (r)  adjacent ;  48.  7  Col 

and  it  may  be  tried  here  by  a  jury  from  that  place,  according  to  »^-  Veau 

ihe  lavs  of  that  country ;  and  upon  nil  debet  pleaded,  the  laws  of  ^^* 

that  country  may  be  given  in  evidence. 
If  a  declaration  contains  matters  lying  in  two  counties  that  join,  Cro.  El?«. 

it  (hall  be  tried  by  both  counties,  on  a  venire  dire£ked  to  the  flic-  ^J-  74'« 

n&s  of  both  counties,  who  are  to  fummon  fix  of  each  county*      ^  pahy 

103.    Aui 
Aat  the  tnaX  fluy*  by  confent  of  parties,  be  otberwife;  and  16  dT  17  dr.  %.  cap*  8.  fe9,  3.  that' 
ifter  verdid,  judgment  ihall  not  be  iUyed  or  reverfed,  for  that  there  was  no  right  venoe  \  k  that  the 
cauie  was  tried  by  n  jury  of  the  proper  county  or  place  where  the  aAion  is  laid.    Vide  4  Ann*  t*  i$» 
^  afi  fiar  ^memimtm  of  the  lavf.     As  to  an  aiSife  in  confinio  cm'uat/u,  fee  the  ftat*  7  R.  1.  io«  Co* 
Ul  154.  a.  F.  N.  B.  180.  a.  and  35  H.  6.  30.  •• 

An  adion  of  debt  againft  the  executor  of  a  leflee,  in  the  detinet  Latch.  %€%• 
fer  anears  in  th«  teftator's  life-time,  may  be  brought  any  where;  ^7'* 
hut  where  it  is  in  the  debet  and  detinetior  rent  accrued  in  the  exc-  3  Co,  34. 
altar's  time)  it  muft  be  where  the  land  lies. 

All  perfonat  actions,  zsdebt^  detinue^  affault^  deceit j  trover  and  Co.  L!tt 
mnerfim^  account^  istc.  may  be  brought  m  any  county,  and  laid  Ji*'*^^'-* 
in  any  place  \  ^and  the  defendant  cannot  traverfe  it,  or  be  allowed  funTnumus  ' 
P  bjjf  that  ^  caofe  pf  ^(^on  ^Qprued  in  another  county  or  dif-  /<v<.  x  inft. 

fcrent  *3»  7C0.J. 


-.> 


of  juftkTy  vho  majf 


r^^.-;-..        ^ As  acrxi  aga^n^  :2c  {berf^* Ssr  a  £ilie  ntaxa  is  tmifitorj ^ 

€,^mi^w.  The  a£p»Qt  of  a  fefS-booi  Kay  bnigaB  a&ica  npook,  cither 
J^j'^'  ^    IB  ctjc  cacsxj  vbeic  k  is  cakca,  or  m  tkac  vkoc  it  is  affigned. 

S^a^'x '/  A0  acLcc  fcr  hrach  cf  cuSocss  of  a  tmni  b  local ;  die  aver- 

l^^^*^^  Httiit  cf  an  namirrml  £aA  viO  not  ia  fiKh  caiic  vairant  the 
lr>^  7c4f.    ^P»f  ^  t:m<r  o«t  of  the  pgo^jcr  oovstr.] 
c*.  1^.  Aa  actioo  cuy  he  brought  on  a  fiwiijft  or  matter  whidi  aiofie 

j^^i  Urr'  ^^^^^  ^9  as  if  ^.  ectcTS  into  a  bond  to  ^.  in  any  foreign 
sif ,  Sm  ft  CDur.tij^  and  the  bond  bcais  date  in  do  phcc^  B.  may  bring  his 
W4  ftjjrm.  aAion  where  he  pkaicsy  and  allege  that  the  bond  was  made  ia 
^^^^^[^'^  asiy  pbce  tn  EmgUnd:  but  if  tbcie  be  a  place  mcntioiicd>  as 
folASt^^  Bmirdiottx  in  France^  then  Ihall  he  aDege  that  the  bond  was  made 
%  IA  K»fm*  in  qucdam  hc9  voeaf  Bcurdeaux  in  Framcty  in  Ifmgttn  in  the  county 
n  M^*5^  ^J^iddkffx^  and  from  thence  the  jory  fliaU  come. 
ff#  si«  SI  SM«  $6f.  Cowy.  177* 

VmcIi  wx  [An  aAion  may  be  maintained  in  England^  to  recorer  money 
S?"!'^  ^'  borrowed  at  Amjkrdaau  and  corenanted  to  be  paid  in  bank 
itr.  6fft«     tnere. 

L4«  lUyiB*  f  351*  S*  C« 

M^^yii  f ,  Trefpafs  and  falfe  imprifonment  will  lie  in  this  country  for 
Cowp^iit.   ^^  injury  of  that  nature,  committed  abroad  in  an  Engiyb  fet« 

dement* 
€#wy*  iSo.       It  was  formerly  thought  that  an  a£^ion  arifing  abroad,  though 
in  its  nature  local,  as  trefpafs  quart  doMtfum  fregit^  might  be  main- 
tained in  this*  country,  tf  the  fattsfoBim  fiught  were  merely  per^ 
final  and  for  damages  f  and  there  would  be  eiberwife  afoihire  ofjujltce: 
n«iifr<M  ▼.     but  that  opinion  hath  been  (ince  over-ruled,  being  found  to  be  in- 
TrVftuTep,^  eonfiftent  with  the  fettled  and  acknowledged  diftindions  between 
V't.^irMoo,  sc^iohs  local  and  traniitory.] 

(B)   In  what  Cafes  the  Court  will  change  the  Venues 

'rhepriiAlce  ^HE  defendant  cannot  by  his  plea  oblige  the  plaintiff  to  lay  lus 
fhf  t*"****'  aflion  in  a  different  county  from  that  in  which  he  brought 

H'd/in  In  the  tt,  uiilcfs  the  matter  pleaded  be  local  (tf) ;  for  in  tranfitory  aiflions 
t'-ign  Af  he  mud  move  the  Court  on  affidavit  (^),  that  if  the  plaintiff  hath 
mil*'V«iik.  •'^y  caufc  of  a£tion,  fuch  caufe  accrued  in  the  coimty  of,  £^r. 
4oi/.  a  Bi!  and  not  where  the  plaintiff  hath  hid  it,  k^c*  and  fach  motion 
Kfp.  n\%.  |D^|l  ^  made  before  iffue  joined(f),  for  by  joinii^  iAie,  he 
ui  !«r>il^'  sgrees  with  the  plaintiff  as  to  the  manner  of  bringing  the  a£lfios9 
•ml  not ..«  ai)d  though  the  Court  feldom  ncfufe  on  fuch  aftdavit  to>ob«ige 
df^HimHi.  |])^  venw^  yet  if  before^  or  aftev  the  raotinn  made^  the  plainoff 
!fu<iw  I  ?V  ^^^'  ^^^^  i*^^^  >  "^^^^  tO' offer  no  (d)  evidence  but  what  arij^  in  the 
C«itH.  nfr.   county  whrre  he  has  laid  his  adkion,  the  caufe  wiii  be  tried* these* 

WkW  hok  ih  n(e  it  toiny  of  the  four  northern  couAtteSi  previous  to  tbi  fptlng  circuit  \  becaaft  there 

tht 


aSioniei  Hecal  anti  Cran0totp.  $9 

(kt  affixes  areiioUcn  only  once  a  year,  at  the  time  of  the  fammer  circuit  3  Bl.Comm.  194.  i  Wilf.x  38. 
%^l  they  wUI  mote  it  into  fome  other  county,  when  it  appears  from  the  circumftances  laid  before  them* 
that  theieis  a  probable  ground  to  apprehend  that  a  fair,  impartial,  or  at  ieaft  a  fatia£ii£bory  trial  cannot  be 
had  where  it  is  laid.     Str.  S74..  ^  Burr.  1561)^  4  Burr.  2447.     This  powtr  in  the  courts  of  ^common 
law  uderhred  from  the  Mature  of  6  R.  2«  and  is  therefore  limited  to  tranfitory  a£lionS)  thatftatule fnak* 
10$  mescioo  only  of  ddtj  accotint,  and  otbtrfucb  a^^ions  ;  for  though  in  local  anions  the  veaue  is  occa« 
fifloatijr  ciiajigad  by  the  couru  of  law,  yet  that  is  only  IndiredJy  and  by  mutual  confent }  it  cannot  be  don« 
4i»6bj  and  abf^dlucely  in  fuch  caf^s  without  the  aid  of  a  court  of  equhy.    3  Bl.  Comm.  384.  {a)  Lutw. 
1437.  Co.  Utt.  182.  {b)  The  aifidaTit  is  ncceflary,  becaufe  the  motion  fucceeded,  and  was  equivalent  to 
aplea  in  abatement.  7.  Bl.  Rep.  1033.  Itmuft  (kz':t pofitivily  that  «  the  caufeof  a^oa  (if  aoy)arorem 
A.  (the  county  to  which  it  is  prayed  to  change  the  vtr.ue)  and  not  In  B.  (the  county  where  it  is  laid  ia 
tbc  declaration)  or  elfewhere  out  of  A."     This  is  the  eftablilhed  form,  with  which  the  courts  cx- 
aft  a  JIKd  compliance.     Cole  v.  Goring,  BarDes,477i  Bcllhaw  ▼.  Forter,  Ibid.  478.  4Burr.z4<£* 
AUen  f.  GriAtha,  3  Term  Rep.  495.    It  hath  been  queftioned,  though  it  is  frequently  done,  whether 
tbc  vamt  can  properly  be  changed  into  Wales :  certain  it  is,  from  the  terms  of  the  affidavit,  that  k 
canoo:  be  dhedly  changed  into  the  next  EnglilK  cau&ty,  though  the  prooefs  may  be  afUrwaids  awardeA 
Sold  it  4  Burr.  2452.  Dougl.  262.    In  the  cafe  of  a  libel  difperfed  in  feveral  coaotieS)  the  vtwue  cad* 
noi  be  changed,  becaufe  the  affidavit  cannot  be  made  in  the  prefcribed  fbrmy  the  poblica^ion  of  the  libd 
beiog  co-estenfive  with  its  circulation.    Pinkney  v.  Collins,    x  Tenn  Rep.  57 1«   Citflbld  v.  QUToldt 
Ibid.  647.  S.  P.  But  if  the  printing  and  pnbliihing  were  both  in  the  fame  EngliOicoontyy  or  if  the  libd 
were  written  here,  and  fent  abroad,  there  is  then  only  em  En^lijb  numy  in  which  the  caofe  of  a^lioa 
siofe.    Freeman  v.  Norris,  3  Term  Rep.  306.     Metcalfe  v.  Marltham,  Ibid.  652.     One  only  of  fe- 
lenl  defendants  may  make  the  affidavit.     Box  v.  Reed.  Barnes,  482.     Where  it  appears  on  the  face  «f 
die  dectaration  that  the  caufe  of  adlion  is  locals  no  affidavit  is  neceflary.    Mayor  of  L^icdtertt.  Graeiiy 
Ibid.  4^2.  fupra  (A},     (c)  It  may  be  made  afterwards,  1  Term  Rep.  781.     So  it  may,  after  9a  order 
for  timt  to  plead,  though  upon  the  terms  of  pleading  iffiiably ;  but  not  after  an  order  ibr  time  to  piead» 
opoa  the  terms  of  pleading  ifluably,  and  taking  ihort  notice  of  trial  at  thelirft  fitdegs  in  London  or  Mid. 
eiefez,  becaufe  thtre  a  trial  vrould  be  loft.  Petyt  v.  Berkley,  Cowp.  510.    Hunttr  v.  Gray,  Barnes,  49). 
S.  P.  Contr.  Wightman  v.  Thompfon,  x  Wllf.  245.    A  judge^s  order  for  an  Imparlance  is  no  bar  to  it. 
Btackftock  r.  Payne,  Barnes, 487.     Nor  is  the  putting  in  a  plea  after  a  rule  to  ftew  canfe  any  waver  of 
it.    Herbert  v.  Elower,  Ibid.  492.]     {d)  Or  undertake  to  give  wimterial  evidence  in  (he  county  where 
laid.  Sid.  404.  442.     [But  fuch  undertaking  ia  indifpeniable,  tiie  want  of  it  cannot  be  fopplied  by  an 
affidavit  that  the  caufc  of  adion  aiofe  where  laid.     French  v.  Coppioger,  xH.  Bl.  Rep.  216.     The 
oodcrtaktng,  however,  is  fatisfied  by  very  flight  local  evidence,  or  by  proof  that  the  caufe  of  adion  arofe 
abroad.    Watkins  v.  Towers,  2  Term  Rep.  275.     Gerard  v.  De  Roebeck,  x  H.  Bl.  Rep.  280.    But 
niden:e  merely  that  tlie  plaintiff  *s  witnefles  refide  in  the  county  where  he  haa  laid  the  adton  is  not  fuf..' 
fident.    a  Bl.  Rep.  103 1.   If  the  pbintiiF  fail,  it  feems  by  the  better  opinion  that  he  ihidl  be  nonfuited 
by  analogy  to  thaftatute  of  R.,2.  Ibid.  X03X.  i  H.  Bl.  Rep.  280.  Cowp.  410.  aTenn.Rep.27c.  Af« 
ter  tbc  vem  hath  been  changed,  the  Court  have  refufed  to  bring  it  back  upon  an  affidavit  that  uewit- 
MtSes  live  in  Scotland,  and  will  not  come  farther  than  Carlifle*    Fogoe  v.  Gaky  i  WBI.  i6«.] 

But  though  the  Court,  on  appUcation,  feldom  refufe  to  change  sMod.2t$. 
the  ventdf,  yet  there  are  cafes  in  which  the  judges  have  refufed  i  ^^'  ^^^* 
as  where  a  peer  of  the  realm  brings  an  a£lion  ol  fcandalum  mag"  See2Loid 
ftatum,  the  Court  will  not  change  the  venu^f  becaufe  a  (candal  Raynk.  954. 
taifcd  on  a  peer  reflets  on  him  through  the  whole  kingdom.  IIjJuS**  '* 

4or.  420.  Barnes,  343.  2  Stra.  807.  2  Ld.  Raym.  1418.  Andr.  T98.  Barnard.  K.  B.  6o*  i  Lev.  56W 
8.  P.  For  the  king  himleif  is  party  to  the  fuit  $  but  in  my  lord  Shaffjburyi  cafe,  who  brought y(«ir« 
dalam  mcgpatam,  and  laid  it  in  London^  the  venue  was  changed.  Vent.  3^  2  Jones,  192.  Bnt  tMi^ 
that  was  by  reafon  of  the  great  influence  he  had  in  the  city  $  and  the  e^abli  Aed  dodlrine  ia,  that  the 
venue  cannot  be  changed  in  an  adion  offcandalum  magnatum,  %  Salk.  668.  pi.  3.  I  Vera.  439*  Ik 
WM  lefiifed  by  B,  R»  in  Lor4  Sandwicb  and  Miller,    Bafier  Term  1773. 

A  ferjeant  at  law,  barriiler,  attorney,  or  other  privileged  per-  Vide  head  of 
foB,  whoCe  attendance  is  neceflary  at  W^fifmnften^aU^  may  lay  ^2]S!*?^ 
his  adion  in  Middle/en^  though  the  caufe  o£  a£Uon  accrued-  in  pi,  c,  ^70." 
another  county  ;  and  the  Courts  on  the  ufual  affidavit,  will  not  pi*  9« 
change  the  venue.  *  |^*  ^ 

^  172. 242.  pi.  239.  S.  p.  Though  the  plaint'ft',  who  was  a  barrifter,  had  difcontinued  his  prs^lce 
for  fome  time  before.  [But  ^  of  this  ?  On  motion  by  Mr.  Spdnaan.to.  revchangr  the  venue  to  Mid- 
diefex  on  the  ground  of  his  b:ing  a  barrifter,  the  Court  obliged  him  to  make-  aftdavitthat  Mr.  Spelmaa 
the  plaintiff' and  Mr.  Spelmaa  the  barrifter  wetc  the  fame  pcrfon.  2  Bl.  Rep.  1067.  i  Bl.  Rep.  19* 
An  atsorney  does  not  ioA  his  privileft.!^  chao^ooMCtatft  Ute  veoue  by  xt&d]M%  in  the  cou  itry.  2  HU 
Rep.  1065.J 

But' 


6a  38ton0  ILocal  onH  Cranflftor^. 

Cartb.  f  a6.  But  if  a  privileged  perfoti  be  fued,  and  the  a£lion  brought  againlfc 
«L4.Raym.  JjJqj  Jjj  ^jj^  yig}jj  countv,  his  privilege  will  not  entitle  hiili  to  have 

iiffe  V.        *^  tntA  in  Mtddlejex. 

Harcourt.  s  Salk.  668.  pi.  i.  Andr.  3S1.  461117.2027.  3  Term  Rep.  573.  Contr.  ftStr.*io49. 
J^^htit  J»  remembered  a  caufe  where  the  vecue  was  altered,  Uiough  an  attoroey  was  plaintiff,  becaofe 
the  matter  did  arife,  and  all  the  w'tbeflTes  live  in  remotie  parts.  Carch.  126.  So  where  the  phuntiffwas 
tfk  attorney,  but  had  not  declared  in  perfon,  but  by  N*  C»  his  attorney.  Barnes  479.  So  where  plaimiir 
lued  defendant  by  csj>iai,  and  not  by  attachment  of  privilege.  Pra£l.  Reg^  C.  P.  419.  Rep.  Se  Caf. 
Pra6^.  C.  P.  132.  So  where  he  fued  by  original.  Barnes,  484.  Rep.  &  Caf.  l^raA.  C.  P.  145. 
Praa.  Re^^.  C.  P.  420. 

Vent.  47*  So  if  an  attorney  lays  his  adiion  in  Lonihn,  the  Court  will 
fioiu^z'  ^'^^"^^  *^^  venue  on  the  afual  affidavit ;  for  by  not  (a)  laying  it  in 
yl.  5.  («)  In  MiddUfexj  he  feems  regardlefs  of  his  privilege,  and  is  to  be  con* 
w4cr  to       iidered  as  a  perfon  at  lari^e. 

f  rove  the  *  ^ 

«<eauc  was  not  laid  in  Mi4d/tftx,  a  copy  of  the  declaration  was  produced,  by  which  it  was  faid,  it  ap* 
reared  the  vtnue  was  laid  in  Lomicrtf  but  the  Court  faid  an  affidJvic  ought  to  be  annexed,  that  it  may 
K»pear  to  be  a  true  copy,  and  that  they  did  not  require  this  affidavit  but  in  the  cafe  of  an  attoraqf. 

%  Salic  669.  If  material  evidence  may  be  given  in  two  counties,  the  plainuflT 
tl^h^^  may  eledl  to  bring  his  adbion  in  which  he  pleafes ;  as,  if  A.  draws 
sue  7  Co*.  ^  bill  of  exchange  in  Brijlol^  payable  in  London^  the  a3ion  accrues 
Baiwer*s  by  the  refufal  to  pay  the  money  in- London,  and  therefore  the 
Sw'kwTn*  plaintiff  not  obliged  to  change  the  venue* 

penak  aftions*    »  Term  Rep.  ajS.] 

Vpnt.  344.        So  where  an  aJfum^U  was  brought  for  goods  fold  and  delivered, 

and  the  adion  laid  in  London,  and  a  motion  was  made  to  change 

the  venue  upon  affidavit  that  the  fale  was  in  Kent :  but  it  appear- 

ing  that  the  delivery  was  in  London,  the  Court  held  that  where  tiie 

matter  confifts  of  two  parts  in  feveral  countiesj  the  plaintiff  fhaU 

have  his  election* 

sStlk/670.  ^     3o  an  a&ion,  againft  a  lighterman  for  not  delivering  goods  was 

jK  8.  Not    jj^jj  jjj  London,  where  they  were  to  be  carried  to  ^  it  was  moved 

diange  the    to  change  the  venue,  becaufe  the  damages  and  negle£t  were  in 

venae  in  an  Xent  *,  fed  non  allocatur ;  for  the  neglefl  is  tranGtory,  and  not  ma- 

^^ne  **per  ^ri*'  where  it  was ;  and  the  Court  will  never  chapge  a  venue  for 

Holt  Cb.  J.  -A  carrier^  which  is  the  fame  cafe. 

Shirley  ▼.  [But  where  the  caufe  of  aftion  arifcs  in  two  counties,  the-Court 

Cojiis,  a  BI.  ^Hj  laot  change  it  to  a  third.] 

Rep.  940.   .  . 

»Mod.»28.  If  the  aftion  be  grounded  on  a  fpecialty,  the  Court  will  not 
That  the  change  the  venue  ;  for  not  being  dated  at  any  particular  place,  it 
not*chan*'c  ^^Y^  prefumed  to  beonxitted,  that  it  may  charge  the  defendant 
the  venue  in  at  any  place. 

fn  a^on  Qt covenant'     Lev.  307. 

Dupkffis  V.  £Nor  will  they  change  the  venue  in  debt  for  rent  on  a  parol  dc- 
S/s!  iPit^'    ^^^  ^^  lands  in  one  county,  and  the  a&ion  laid  in  another. 

gib.  i66<         '.....'. 

Meritt's  But  whcrc  an  zOaxm  of  debt  for  rent  by  the-leffor  againft  the 

?.!!'*,'  ^/;«   original  leffee  was  brought  in  London,  and  the  lands  lay  in  6/w- 

""^  *  '^   cefierjlnres  on  aflBdavit  made  that  the  defendant  would  plead  a 

fpecial  plea,  whereby  the   title  of  the    eftate  would  come  in 

queilion,  the  Court' ordered  the  venu^  to  be  changed  into  Gkm- 

£gJiirp}Wi, 

ft 


f  icem.  %^Q, 


It  is  a  pretty  general  rule  not  to  change  the  venue  in  debt ;  .yet  FoOer  ▼. 
h  has  bcai  done  upon  certain  terms  impofed  upon  the  defendant,  TermR* 
on  a  fuggeftion  that  both  the  plaintiff's  and  defendant's  witnefles  781. 
reiided  in  the  county  to  which  it  was  prayed  it  might  be  changed ; 
but  iereral  fimilar  applications  have  been  reje£bed. 

The  Court  of  Common  Pleas  refufe  to  change  the  venue  in  an  Barnes,  480 
2£tion  on  a  bill  of  exchange,  or  promiflbry  note  {a)j  where  the  *g^"*^fc 
caufc  of  a£iion  is  confined  to  the  bill  or  note  only  ;  but  the  prac-  K^\j^^y 
tice  of  the  Court  of  K.  B.  in  this  refpedi  feems  to  be  di£Ferenu         >  Witr.  41. 

Say.  Rep.  7. 
Andr.  65.    {a)  They  confider  thefe  in  the  nature  of  fpcciakicaw 

Though  the  plaintiflF  cannot  regularly  move  to  change  the  ve-  Sovoa  ▼. 
nuc,  yet  he  may  do  it  in  eWeO:  by  moving  to  amend,  and  ftriking  '^'^^y*  ^'* 
oat  the  name  of  the  one  county,  and  infcrting  the  other ;  and  as  ]et  rfifal. 
he  may  make  this  motion  at  any  time,  therefore  where  the  venue  let,  i  WiiC 
has  been  changed  by  the  defendant,  the  Court  will  permit  him  at  j^^Jlu^    r 
any  time  to  bring  it  back  on  the  ufual  undertaking.].         ^,  Hopkintp  Cowp.  409. 


ZttionS  Qui  tam. 


M* 


A  CTIONS  qui  tam  are  (h)  fuch  as  are  given  by  afts  of  parlia-  3B*C«nn^ 
/\  rnent^  which  Impofc  a  penalty,  and  create  a  forfeiture  for  l^^^^J^^J^ 
the  negie^l  of  ibme  duty,  or  commifTion  of  fome  crime,  to  be  re-  called  a  po- 
covered  by  aftion  or  information,  at  the  fuit  of  him  who  profe-  ptiiaraftioB,     , 
c«tcs  as  well  in  the  king's  name  as  in  his  own.     As  moft  penal  fta-  ^^a'/tyf  ^ 
tutes  dire^iy  that  the  penalty  may  be  ^recovered  by  aftioii  or  infor-  part  of  *it,  if 
mation.  we  will  confider  both  matters  together,  and  therefore  we  R'^'cn  to  any 

n^ii  A.  '  onewhowili 

"»U  inCW  fuc  for  ihe 

fime.  In  thele  adiooa  or  infonnitions,  th«  party  who  profecute^  h»s,  by  ooTrmencing  his  fuit,  fucli 
in  lAtereft  in  the  penalty,  that  the.king  cannot  difcharijc  or  ftifpend  the  I'uit,  as  to  the  part  he  (the 
plaintiff)  is  enticled  to.  f^Je  i  Hawk.  P.  C.  392.  and  head  of  Prerogative,  i  Penal  adlions,  though 
dK  judgment  may  in  (bme  cafes  be  followed  by  Jrgal  d.fablli'les,  are  confidered  ai  civil  proceedings 
They  aie  foanded  upon  the  implied  contract  which  every  one  is  under  by  the  fundimcntal  conilitutioa 
of  governiQent,  to  obey  the  diredions  of  tbr  legillicure,  and  to  pay  the  forfeiture  incurred  by  his  dif. 
aMieoceco  fuch  perfoni  at  the  law  requires.  3  Bl.  Cotnm.  159.  Theiefore  the  affirmation  of  a 
Qoaka  is  admiffible  in  them  ;  Cowp.  382.  the  proceedings  may  be  amended  ;  i  Sir.  13G.  «  Str. 
1117.  I  Wilil  laf  •  and  a  new  trial  m^y  be  had  after  a  verdict  for  ti\e  .Lien Jane.  Wilfon  v.  Raftall, 
f  Term  Rep.  753.J 

(A)  In  what  Cafes  they  lie. 

(B)  What  o^ght  to  be  the  Form  of  them. 

(C)  In  what  Courts   they   may  be  brought,   and 
where  laid. 

(D)  Of  the  Proceedings  and  Pleadings  in  fuch  Ac- 
tions or  Informations. 

(E)  Of 
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(£)  Of  the  Judgment  on  fuch  Adions  or  Infonn- 
ation& 

(F)  In  what  Cafes  there  (hall  be  Coils. 

(G)  Whether  the  Penalty  of  a  Penal  Statute  may 
be  compounded  or  granted  oven 

Within  what  tune  the  profecution  muH  be  on  a  penal  ftatute^ 
vidf  head  of  Limitation  €f  ASiom. 


(A)  In  what  Cafes  they  lie. 

Co^  Cat*  XI  THERE VER  a  ftatute  prohibits  a  thing,  as  being  an  imnie« 
375*  Ltttv.  >V  ^^^  offence  againft  the  public  good  in  general,  nndera 
n^ll^[  certain  penalty,  and  die  penalty,  or  part  of  it,  is  {a)  given  to  him 
346.  Ani*  who  will  fue  for  it,  any  perfon  may  bring  fudi  a^on  or  in£nrni»> 
vntbistViIch  ^^"*  *°^  ^y  ^  demand  tarn  pro  domino  regt  quam  pro  fiipfo. 

pcfuky  be  fivCBy  no  peHbo  cao  ibe.  x  And.  ii7.  s  Tooch  234.  x  Hswk*  P.  C.  377.  far  tk 
wbok  pcntlty  goes  to  the  king.  [It  bath  been  deCenniocd  newevery  that  where  an  inlbnner»  emitted  li 
BO  part  of  the  penalty,  fucs  Iw  the  king  and  himfelf,  the  iafeoDatioo  is  not  void,  bat  the  vriioie  AaB 
he  adjodged  to  the  lung.  Parker,  io5«  Hardr.  185.  But  an  aft  which  gifcs  a  reoiedj  ooij  tothe 
party  grieved,  is  aot  to  be  confidescd  as  a  penal  aA.  Caf.  Temp.  Hardw.  4.1a.  Aadr.  115.  S.  C» 
Via.  Abr.  tit.  Robbery,  (U)  p.  x.  S.  C.  2  Term  Rep.  148.  for  the  king  caaaoc  diCcharge  it,  or 
proceed  in  it  after  the  death  of  the  party.    Wood's  loft.  535.] 

Vide  %  So  where  a  ftatute  prohibits  or  commands  a  thing,  the  doiiig 

^^^^'  **j5*  o'^  omiffion  whereof  is  both  an  immediate  damage  to  the  partyt 

^^J'  ^     '  and  alfo  highly  concerns  the  good  of  the  public,  the  honour  of 

the  king,  &c*  the  partr  grieved  may,  and,  as  forae  fay,  ought  to 

bring  his  a^ion  on  fuch  ftatute  tarn  pro  domino  rege^iamprofapfo^ 

efpecially  if  the  king  be  entitled  to  a  fine. 

(B)     What  ought  to  be  the  Form  of  them* 

S  H.  7«  '7.   1 T  is  agreed,  that  an  a£tion  or  information  on  a  publick  ftatute 

Abr*  ^t"'  "^^^  °^^  ^^^*'^  ^  ftatute  on  which  it  is  grounded,  whether 
Piow,  79.  ^^^  offence  be  fuch  only  becaufe  prohibited,  or  be  an  evil  in  ks 
4  Co.4J?.     own  nature,  and  whether  it  be  prohibited  by  more  than  one  ftt* 

»i6  ^Cro    *"^^»  ^^  ^f  ^"^  °"^y  *  ^^^  ^^  judges  are  bound  ex  officU  to  to^  \ 
Car.  aa9.     noticc  of  all  pubHc  ftatutcs. 

Dyer,  15$.  159*    Moor,  468.  699.   Show.  337,    a  Hawk.  P.C.  349. 

Forth«sf}do      But  if  the  profecutor  take  upon  him  to  recite  the  ftatute,  and 

P^C^tio     '"^^^''i^^^y  v^^y  from  a  fubftantial  part  thereof,  this  is  fatal,  be- 

•  349»    ^jyfg  j^  jj^g  ^Q^  judicially  appear  to  the  Court  that  there  is  fuch 

a  foundation  for  the  profecution,  as  that  whereon  it  is  exprefsly 

grounded* 
Cro.  Jac.  But  if  an  information  contain  federal  offences  againft  a  ftatute, 

sStVos''  ^"^  ^^  ^^^  ^^^^  *®  ^^  fomc,  and  defeftive  as  to  others,  the  informer 
s  Keb.  3*66.  may  have  judgment  for  what  is  well  laid  \  as  where  the  words  of 

Cro.£l.83S.  ^ 
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Ac  ftatute  are  fully  purfued  in  the  defcriptlon  of  fome  of  the  of- 
fences, and  not  of  others ;  or  where  the  time  is  in  part  certain, 
and  in  part  uncertain. 

Alio  an  adion  or  information  qui  tarn  need  not  conclude  contra  2  Hawk. 
pacrm^  or  in  contfmptum  domini  regis  ;  as  an  indi£tment  muft.  ^♦^'  37^- 

He  who  brings  an  a&ion  on  a  penal  ftatutc,  which  gives  one  ]^f>^h  ^^^* 
moiety  of  the  forfeiture  to  the  king,  ^and  the  other  to  the  informer,  ^'g*  ^'' 
maj  either  have  a  writ  againfi;  the  defendant  quod  rtddat  domino  piow.  77. 
fell  H  A,  B.  qui  iamy  {sTr.  quas  eis  debet,  or  quod  reddat  A.  B.  qui  Py«r»  9S- 
tam,  Vc.  quas  ei  debet ;  and  in  either  cafe  the  writ  is  well  purfued  l^^^^^J^ 
bj  a  declaration  in  the  name  of  the  plaintiff  only. 

But  it  feems  doubtful  whether  there  be  any  neceffity  that  either  ^^nr. 
the  writ  or  count,  in  any  fuch  z£lion,  do  exprefs,  that  it  is  brought  u***V*p  ^ 
by  or  for  the  king  as  well  as  the  pa^ty  *.  ^^'* 

*  Tht  ttfual  fonn  of  declariog  is,  that  the  party  fucs  as  wcU  for  the  kiog,  as  For  himfelf.     It  is  the 
fsk&  oechody  and  perhaps  is  oeceflary. 

But  it  feems  agreed,  that  every  information  muft  be  in'  this  vide  Hawk,- 
form,  viz.  that  the  informer  tarn  pro  domino  repe  quant  pro  feipfo  ^'5:  ^^?* 

mtur^  even  where  it  is  brought  upon  a  itatute  which  gives  one  authorities 
third  of  the  penalty  to  a  third  perfon  (  but  there  is  great  variety  there  cited. 
in  tlie  form  of  fuch  informations  in  other  refpe£ts ;  for  fometimes 
they  fay,  that  the  aflion  accrues  to  the  informer,  to  demand  the 
forfeiture. for  the  king  and  himfelf ;  fometimes  diat  it  accrues  to 
die  kbg  and  to  the  informer  \  fometimes  that  it  accrues  to  the 
king  and  to  the  informer  and  to  J.  S*  vsz»  where  it  is  divided  into 
three  parts  \  fometimes  they  have  no  claufe  at  all  of  this  kind ; 
fometimes  a  procefs  is  prayed  to  bring  in  the  defendant  to  anCwcr 
the  informer ;  fometimes  to  anfwer  as  well  the  king  as  the  in- 
former ;  and  fometimes  to  anfwer  concerning  tlie  premifes,  with* 
out  faying  to  whom. 

Such  informatiotn  rtiay  demand  what  is  due  to  the  informer,  ^Hawk. 
without  mentioning  what  is  due  lo  the  king  ;  alfo,  if  the  quantum  x'o,  ^^V 
depend  on  what  (hall  be  found  by  the  jury,  a  blank  f  may  be  left  to  th^e  blank 
for  the  fum  %  but  if  it  demand  more  or  lefs  for  the  party  than  his  '^^^  ^^^^<^ 
d«e{a),  it  is  infufficient  as  to  him  ^  but  even  in  fuch  cafe,  it  may  be  "°^  ^  '"^ ' 
fuBScienfas  to  the  king's  (hare.  4^3.  B^a.  Nf.pri  196. 

If  the  a£tion  be  popular,  i.  e.  fuch  as  any  perfon  may  bring,  it  Bro.  Aaion 
mil  conchxde  ad  grave  damnum^  without  adding,  of  the  plaintiff;  ^Hawk/* 
becaufe  every  offence,  for  which  fuch  aftion  is  brought,  is  fup-  p.  c.  380. 
pofcd  to  be  a  general  grievance  to  every  body. 

It  is  faid  that  the  fa£l  is  fufficieutly  alleged  after  a  quod  cum  in  Show.  3^7. 
an  action  on  a  ftatute,  but  not  in  an  information  ±.  }u^\  *^  i 

'  ^  this  rule  W3)l 

bold  QAJverlally  ?  and  if  it  muft  not  rather  depend  on  the  particular  circttmftances  of  each  cafe  * 

Where  the  penalty  is  given  for  continuing  fuch  a  prafticc  for  a  Lutw.  i6t. 

certain  time,  or  for  not  doing  fuch  an  aft  within  fuch  a  time,  the  p^^'*'* 

information  muft  be  very  particular  in  bringing  the  offence  within  y  The' 

the  time  prefcribed  ||.  Kin?  v. 

Ta)lor, 
t^Htagixts  for  Surry  ijj^t  before  Mr.  J.  Bhckftongf  an  !nformat?on  ?j;i!nft  the  defendant  for  foilowinf 
the  bofiaefs  of  a  tanner,  not  having  ferved  an  appreniicc/hip.     The  i.\:d?ntc  did  not  Specify  the  time, 
Hkd  in  the  infoimation;  the  judj^e  therefore  dlre£^ed  the  juiy  to  acqu'.t  tLe  dcfcndar.r,  ai.d  he  was  ac- 

qulLlei 
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Eittcd  accordiQgly  s  andthr  profecutor  h«ving  clofed  his  eridcnce,  the  judge  v?r]r  properly  itfufed  to  USt 
B  Aapply  cte  Jeiftd ;  ic  being  a  profecutien  that  wai  not  to  be  encouraged* 

s  Hawk*  By  the  {a)  18  Eliz.  cap.  5.  None  Jbatt purfue  againft  any  per/on  99 

fS^ifade'  ^  ^«^'  flaiuttj  but  by  nuay  of  information^  or  original  aSion^  except 
perpetual  by  v)bere  the  penalty  is  limited  to  a  certain  perfon^  &c.  yet  popular  ac* 
»7  El.  c.  10.  tioDS  in  the  Kin^s  Bench  or  Exchequer  fccm  not  within  the  mcan- 
^c^'n'he  *"8  of  ^l^*s  ftatutc  ;  for  it  doth  npt  reftrain  the  fuit  to  original 
iMer'cafa  writs,  but  only  to  original  actions,  and  fuch  a£^ions  by  bill  are 
ibpport  thit   properly  original  ones  in  the  courts  hi  which  they  arc  commenced ; 


J2gh  T.       *"^  therefore  it  feems  a  reafonable  conftruftion,  that  the  mean- 

Keac,  3       ing  of  the  ftatute  was  only  to  reftrain  fuits  commenced  in  inferior 

Term  Rep.    couTts.  and  afterwards  removed  intofuperior. 
365.  ■.  •.]  ^ 

(C)     In  what  Courts  they  may  be  brought,  and 

where  laid. 

Vide  31  W.  «*  T)T  thc  ftatute  21  Jac.  i.  cap.  4.  all  offences  againft  penal  fta- 

*•  5-  j"^  •«  ^  tuteS)  for  which  any  common  informer  may  c^round  any 

cbencpofi.    **  popular  a£lion,  bil]>  plaijit,  fuit,  or  bformation,  before  juftices 

tion  therto£  <<  of  affife,  or  n^i  priusy  or  of  general  gaol-delivery,  or  of  oyer^ 

P^^'es     '*  ^^*  ^  ^^  peace,  ^c.  (except  offences  concerning  rccufancy  or 

{(69/      '   *'  maintenance,  or  the  king's  cuftoms,  or  tranfporting  gold,  or 

**  (liver,  or  munition,  or  wool,  or  leather,  ^r.)  fliall  be  com- 

<*  menced,  fued,  tried,  recovered  and  determined  by  a£^ion,  plaint, 

<<  bill,  information,  or  indi£lment,  before  the  juftides  of  aflife,  of 

•'  «^  prius^  of  oyer^  l^c.   or  gaoUdelivery,   or  before  juftices  of 

**  peace,  of  every  county,  city,  borough  or  town  corporate,  or 

•*  liberty,  having  power  to  inquire  of,  hear  and  determine  the 

**  fame,  and  not  elfewhere,  favc  only  in  the  faid  counties,  or 

*<  places  ufual  for  thofe  counties,  or  any  of  them ;  and  the  like 

*'  procefs  in  every  popular  a£lion,   bill,  plaint,  information,  or 

^  fuit,  (hall  be  as  in  adiions  of  trcfpajs  vi  (5*  artnis  at  common 

*<  law  ;    and  all  informations,   a£^ions,  bills,  plaints,  and  fuits 

**  whatfoever,  either  by  the  attorney-general,  or  by  any  other  of- 

•*  ficer  whatfoe\'er,  in  any  of  the  courts  of  Wejlmtnjief^  for  or 

*'  concerning  any  the  offences-  aforefaid,  fliall  be  void. 

<'  And  in  all  fuits  on  pcnil  ftatutes,  the  ofience  ftiallbe  laid  in- 
*•  thc  proper  county ;  and  if,  on  the  general  iffue,  the  ofTence. 
**  be  not  proved  In  the  fame  county  in  which  it  is  laid,  the  de- 
^<  fendant  (hall  be  found  not  guilty. 

**  And  no  oflScer  (hall  receive,  file,  or  enter  of  record,  any 
^  information,  bill,  plaint,  count,  or  declaration,  on  the  faid 
'<  ftatutes,  which  by  this  a£t  are  appointed  to  be  heard  and  de- 
#  Tkk  '*  tcrmined  in  their  proper  counties,  till  the  informer  or  relator 
feftiQii  of  *'  hath  taken  an  oath  before  a  judge  of  the  court,  that  the  of* 
thcfiatuce  cc  f^Qce  was  not  committed  in  any  other  county  than  where, 
to  be'difre-  **  ^1  ^^  information,  ^c.  the  fame  is  fuppofed  to  have  been 
sanded,  ««  committed,  Igc.  the  fame  oath  to  be  there  cotired  of  rc^ 
toia/>tf.      cc  cord*." 
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In  the  conftruflion  of  this  ftatute  it  hath  been  holden,  that  no  a  H.iwk. 

aftion  0/  debt  or  inf or  motion  y  or  other  fuit  whatever,  {a)  can  be  f  \S' ?^^' 

brought  on  any  penal  ftatute  made  before  21  Jac,  i.  many  of  the  j^j.  pi.'ij. 

"Courts  of  Wejlminjler-hally  for  an  oifence  not  excepted  by  the  Carth.  4C5. 

ftatute,  and  for  which  the  offender  may  be  profecuted  in  the  Iji'jf"**^" 

caantry,  {h)  unlefs  fuch  offence  (hall  be  committed  in  the  fame  3  inft.  *9t! 

twunty  in  which  fuch  court  (hall  fit ;  and  as  to  the  objeftion,  that  aJjuducd 

by  this  rcftraint  of  fuits  on  penal  ftatutes,  to  the  faid  courts,  the  J«J^'^cnt.8. 

offence  v/ould  become  difpunifhable  by  the  offender's  removing  -  Lev-  71- 

from  the  county;    it   may  be  (r)  anfvvered,    that   he   may   be  »Kcb-4oi. 

fued  to  an  outlawry  in  the  fame  manner  as  in  an  a£lion  of  ^J"  5*^' 
.    -  '  303-  40c. 

trcIpalS.  and  'oide 

Vcnc.  304.  1  Lev.  204..  Latch,  792.  SU.  359.  Ld.  Raym*  370.  Str.  415.  (h)  Jon.  193. 
\f)  Sallu  373.  pi.  14.     Salk.  37Z.  pi.  13. 

That  where  a  fubfequent  ftatute  gU'es  an  a£lion  of  debt,  or  ButpeiHolt, 
any  other  remedy,  for  the  recovery  of  a  penalty  in  any  court  of  ^^^u*"^! 
record  generally,  it  fo  far  impliedly  repeals  the  reftraint  of  21  equUyofthe 
^ac,  I.  and  confei^ucntly  leaves  the  informer  at  his  liberty  to  fue  ftature. 
in  the  courts  of  Weflininjler^mll {d).  fSfj*  ^^^ 

Caul.  I  Salk.  372.  Ld.  Raym.  370.  S.  C.  Hick*s  cafe,  i  Salk.  373.  But  this  w«&  iriereiy 
th«  private  opinion  t./  Holt  j  and  the  cafes  here  Referred  to  have  been  confir/ned  by  a  fubfequ-  nc  calie  of 
lUrm  v'.  Re>ney9  B.  R.  P.  1734»  citeil  in  Parker,  i86  5  and  the  reafon  of  the  judgmccc,  att  there  llaced, 
is,  that  the  preamble  fpeaks  of  offences  againft  divers  and  fundry  penal  laws  and  ib:u.es  of  the  realm  \ 
asd  tie  ena^ing  cLiuU:  of  or  concerning  offences  committed  or  to  be  committed  aga  nil  any  penal  i^a- 
tote,  mutf  relate  to  a  ftatute  in  being,  fcr  there  can  be  no  offence  againft  a  Aacute  which  does  not  exift. 
However  the  offence  xnuil  be  laid  wiihln  the  proper  county,   x  Salk.  373. J 

That  the   ftatute  gives  no  jurifdiftion  to  the  courts  therein-  Cro.  Can. 
mentioned,  over  any  offences,  in  relation  to  which  they  had  none  \J^'  ^'^' 
before;    and    therefore    that   fuits   for   fuch   offences   muft   be  Hut.' 98. * 
trought  into   the  courts  ^f  Weflminjler  in  the  fame  manner  as  Vent.  s.  % 

i^forew.  [%,vr.^- 

Kily  where  there  is  a  concurrency  of  jurifdldlion  in  the  fuperior  and  inferior  courts,  both  4$  to  tbeJubjeB 
tuitH-,  ttsd  as  to  the  ns'^de  cf  f,nceed'mgj  that  the  ftatuic  excludes  the  jurifdi£lion  of  the  former.  There- 
fore a  fult  may  be  maintained  in  the  courts  at  WeAounfter  for  the  recovery  of  penalties  incurred  again/l 
the  ftat.  of  X  Jac-  !•  c.  2a.  notwicliftanding  a  fubfequent  claufe  of  that  ftatute  which  :iuchorizes  juftices 
of  a(iuc,  of  gaol  delivery,  and  of  cbe  peace,  to  inquire  of  ihe  premifes,  and  to  hear  and  derermine  the  fame  j 
the  mode  of  proceeding  under  that  claufe  L^elng  merely  by  tnd.^meac  or  preientment.J 

That  the  faid  ftatute  hinders  not  the  removal  of  anycaufe  into  Kcb.  106* 
the  Kittys  Bench  by  certiorari^  after  v^hich  it  may  be  either  tried  Jo^^s,  193. 
there  or  ia  the  county  by  nifi  prius  (f).  P.  cTjg^. 

Rex  V. 
Martd.   Bull.  Ni.  Pr'u  106.  4th  ed.    [{f)  It  is  now  fettled,  thouj^h  formerly  doubted,  that  an  appeal 
r.es  from  the  Kirg*s  Bench  to  the  Exchequer  Chamber  in  a  qui  tarn  action  of  debt.     This  queftion  waa 
detenniaed  by  the  Excheauer  Chamber,  the  courts  of  King*8  Bench  and  Chancery  having  previoufly 
jefttfed  to  enter  tain  it.     iJoyd  v.  Skutt.  Doqgl.  353*  H*] 

Alfo  where  a  ftatute  limits  fuits  by  an  informer  qvi  tarn  to  other  *  And.  127. 
courts,  yet  any  one  may,  by  conftruftion  of  law,  exhibit  an  in-  ^''^*  J*^* 
formatioa  io  the  Exchequer  for  the  whole  penalty,  for  the  ufe  of  Hawk.  p.  c. 
the  king.  '  38 '• 

Parker,  1 8a 

That  on  the  laft  claufe  of  the  ftatute  it  cannot  be  alligned  Cio.  Car. 

fcr  error,  that  an  information,  is^c  was  filed  wiiliout  fuch  pre-  v^-  '•<*« 

VOL.  L.  f  yiou$    ^         ' 
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sbft-  %f\,  YHNK  03UI  as  uic  Haftc  icfsiccs^  fior  it  was  caly  &e£bxj  to  lbs 


3  Tcm  AcfL  fii.    lifc  fn 


^«  |54«       fiiat  no  uiit  by  a  paitj  gncvcd  is  wtflun  tbc  xcftnunt  of  nc 

fn  [Where  aa  oflence  is  ocated  hj  a  ftatute  voder  a  penalty,  the 

j^X,  4  penalty  nuy  be  foed  for  in  the  fnperior  courts  ;  for  the  iurifdie^ 
Term  JUp^  tfon  of  thole  courts  b  not  to  be  taken  away  bat  ^  ezprcfs  words 
or  nfceflary  implication.  Bat  the  ftatotc  of  25  G.  3.  r.  51.  hav- 
r,:  impofed  penalties  of  50  A  and  of  10/.  and  having  enaded 
ti.at  the  former  ihoald  be  fued  for  in  any  of  the  courts  ol  Wefi-^ 
minjler^  but  haring  prorided  that  it  (hool'i  be  lawful  for  juftices 
of  the  peace,  l^c.  to  hear  aiid  determine  the  latter,  iRnth  a  power 
to  initiate  the  penalties;  it  was  hdden,  that  fuch  proflfo 
ouftcd  the  jurifdi^Uon  of  the  foperior  courts  as  to  the  penaitiei 
of  10  A  j 


(D)     Of  the  Proceedings  and   Pleadings  in  fach 

Adions  and  Informations. 


s 

p 


<<  cither  by  himfelf,  or  by  his  attorney  in  court,  and  (hall  notufc 
««  any  deputy  (^)r 


Ha^-W*      "  "DY  the  18  EHx.  cap*  5.  every  informer  on  any  penal  ftatnte 
(^'&«1  "      .  **^  exhibit  his  luit  in  proper  perfon,  and  purTue  the  fame 

'orcio  10- 
/••tcaiu 
00c  be    a 

CMDOon  tnlbnMr,  /or  be  m»ft  foe  hy  govdhiu  M^gt  v.EOis,  M*  »3  G.  s.  BolL  iVj.  f/i  19^ 
4tbcd.  and  be  caniMC  be  an  attorney,  bc^uie  he  maft  be  fworo.  M«ch,  9a.] 

(«1  Co.  Uu      Any  (^ )  informer  ^i/f  tam^  or  (J)  plaintiff  in  a  popular  a£tioo, 

prMTaMS.  ™^7  ^  nonfuiti  and  thereby  determine  the  fuit,  as  to  himfelf 

U)  Bro.    '  at  lead )  and  though  the  king  cannot  be  nonfuit,  the  attorney 

Nonruit«35.  general  may  enter  a  nolle  prtjeqm  to  an  information  by  the  lung 

410.    Salk.  <>"^y- 

jif.  pt.  I  f»  [MotiltOB  fvi  tarn  v*  Biogham*  1  Tenn  Rep.  511.  n.  a.  Bqt  tbe  aft  of  14 G.  »•  €•  17* 
lor  jodgmeotaa  in  caie  of  a  aoolttUy  doct  aoc  extend  to  aa  informadoa  fut  Hm  for  the  lUiog  and  p«ty» 
ParfccTi  9»«] 

4Tenn  Rep.      [Where  the  moiety  of  a  penalty  is  given  by  a  ftatute  to  die 

Mif  ^*  treaforerof  a  county,  riding,  or  axwfum^  the  word  divifion  does 

^       not  apply  to  any  fmall  diftriAs,  or  to  any  arbitrary  divifions  of 

»  the  county  made  for  the  convenience  of  the  magiftrates,  and  to 

which  feparate  treafurers  are  appointed,  but  muft  be  taken  in  itt 

legal  fenfe,  and.  therefore  an  action  cannot  be  fupported  in  the 

name  of  the  treafurer  of  fuch  diftrifis,  C5V.] 

<<  By  the  29  Eii%.  cap.  5.  and  3 1  Eliz^cap.  lo.  if  any  natural-bom 
<<  fubjcA  or  denizen,  fliall  be  fued  on  any  penal  law  in  the  J^y^f 
<<  Bench  J  Common  PUatf  or  the  Exchemur^  where  he  is  bailable, 
M  or  by  form  of  the  court  may  appear  by  attomeyt  in  every  fodi 

<(  cafe 


Sldionti  Qui  ram.  Sj 

^  eafc  he  msLj,  at  the  time  contained  in  the  firft  proce&y  appear 
**  by  actorne)^  and  not  be  urged  to  perfonal  appearance,  or  to 
"  put  in  bail/' 

If  the  defendant  plead  a  fpecial  plea,  he  muft  take  care  to  fet  Rol«  Rep* 
it  forth  with  all  convenient  certainty,  and  to  anfwer  the  whok  »^V^ 
time  laid  in  the  information ;  and  if  he  plead  the  general  iflue^  he  that  be'aml 
muft  depend  upon  it,  for  he  cannot  plead  together  with  it  m  fp^rial  b^^  wagel^ 
plea,  cither  to  the  whole,  or  to  part  of  the  eharge  (a).  ^Zaa^^ 

a  protr^ian.  %  Hawk.  P.  C.  390.  (a)  [The  ftat.  4  Aao.  c.  16.  docs  not  exttnd  to  penal  adiootj 
ke  k&.  7»  %  Str.  104^  2  Wilf.  21.  4  Term  Rep.  K.  B«  70Z.  A  f»i  tsm  ioiirviatioa  canaoi  be 
^.ajhed  opoii  iDofion.     Str,  953*] 

If  the  defendant  plead  m/  tUbet^  It  is  fafcft  to  (ay  exprtfslj  that  Cow  Eat. 
he  owes  nothing  to  the  iuformcr;  nor  to  the  king ;  for  if  he  only  '*$•   "<*• 
pfead  that  he  owes  nothing  to  the  informer,  it  may  be  obje&ed  J*J'  t  I^I 
that  the  whole  declaration  is  not  anfwered.  375.   VideCro*  Car.ioy  lu 

If  there  be  more  than  one  defendant,  they  ought  not  to  plead  «  Hawkf 
jointly,  that  they  are  not  guilty,  but  feverally,  that  neither  they  **•  C.  392« 
nor  any  of  tliem  ate  guilty,  Iffd 

[It  fcems  that  ml  debeU  or  net  guilty,  are  either  of  them  good  Hob.  nS; 

picas.]  "  iTcrmRepw 

If  the  fuit  be  grounded  o.n  the  breach  of  a  ilatute  appearing  by  %  H«wk. 
matter  of  record,  nil  debet  is  no  good  plea.  P«C.  391. 

Wherever  a  fuit  on  a  penal  ftatutc  may  be  faid  to  be  {b)  de-  ax  Jac,  i. 
pending,  it  may  be  pleaded  in  bar  of  a  fubfequent  profecution,  ^  '*p.. 
being  exprefsly  averred  to  be  for  the  fame  dffence,  as  it  may,  jg/  r'^j^ 
though  it  be  laid  on  a  day  different  from  that  in  the  former ;  and  Rep-  49- 
it  is  faid,  that  a  miftrcke  in  fuch  a  plea  of  the  day  whereon  fuch  J^'    ^^* 
prior  fuit  was  commenced,  will  not  be  fatal  on  the  iflue  of  nul  (^)  *wbeii 
tiel  record y  if  it  appears  m.  truth  to  have  been  prior,  fstc.  and  if  *«  '"it  Audi 
two  informations  be  exhibited  on  the  fame  day,  they  may  mutually  J^fJ**  ** 
abate  one  another,  becaufe  there  is  no  priority  to  attach  the  right  vide  %* 
of  fuit  in  one  informer  more  than  in  the  other.  Hawk. 

P.  C.  391. 
and  i^  Whether  from  the  time  of  the  purchafe  or  return  of  the  writ.     Salk.  89.   From  the  time  of 
iheptt^bafe  of  the  writ.     [The  day  of  fuing  it  forth  is  the  coiftroenccment  of  the  fait.     3  Mmf» 
1423.    Cmthe  V.  Pitt,     The  plea  mvji  aver  the  priority  of  the  fuit,    and   the  irery  hour  of  iti  com* 
nay  be  ihewn,  if  necefiary*     Jackfon  v.  Gifliog.  Str.  1169.     3  Burr.  I41I3.] 


[The  record  of  a  recovery  In  another  a^lion  cannot  be  given  Breden  ««; 

in  evidence  on  ml  debet ;  for  if  it  be  pleaded,  the  plaintiff  may  *^*  "•'• 

reply  nul  tiel  record^  or  that  the  recovery  was  by  fraud  to  defeat  a  str.  Vor. 

real  profecutor,  which  he  cannot  be  ^prepared  to  (hew  upon  the  Bnii.  m. 

general  iffuc.  Jj-^^T. 

If  the  defendant  plead  a  prior  recovery,  and  the  plaintiff  reply 
fer  fraudem^  and  fuch  recovery  be  found  to  be  fraudtilent,  this 
defendant  is  liable  to  two  years  imprifonment  by  4  H.  7^  c  20*1 

H  the  defendant  be  within  the  prowTo  of  a  penal  ftatute,  lie  «l^ol*  Abr» 

may  take  advantage  of  fuch  prowfo  on  the  general  iflue,  in  a  fuit  Hawklptc? 

on  fuch  ftatute ;  but  it  hath  been  holden  (even  fince  the  ftatute  o^  393.  that 

ai  Jac»  I  •  /••  4*)  that  if  he  have  matter  in  his  difcharge  depending  ^  ™*7 1>^ 

«a  a  fubfequent  ftatute,  he  muft  plead  it  fpecially^  h  by"^?^ 

«f  dwftasste^  vocfarat  pkidiAg  it  fftdaU/}  but  ai  to  d»ft  nattm  tonhicb  tlw  fiMatt  dotbnoc 

F  a  «xtaMt» 


<5S  aSicns  Q;^  tzm. 


ja-if,if-rj>g  =)cC«aR.    4.  Tc: 


«  Have.  j^  jj^  rr^Tcsrvrsi  tr  uc— r   rucas  to  -jfaiuitxwis  cot  tow  in  the 

ccurrs  cr  /t  i  -Tf  rfr-^ts--.  izjrr  irt  »LJt>eJf  made  in  the  name  ot 

zr^  fiirk  iTTsBcxdons  in  fuits  at  alhzes 

c£  tlr  clrrt  cf  a£zes  only;  alfo  repiica- 

"il  ir.a,  cc  f.i*  rrfrrrsztiDns  in  the  Kin^s  Bench 

^s^-ztp^fTy  i=zT  be  •::  ib-  rr=ir  «  tic  atTcmcy  general  only ; 

,i"ii-^'T  the  plzizrr  crrly  rnrllrs  in  allocs  y^i  tjm  ;  and  a 

^cn^rrcr  £c  a  pica  b:  bir  t*  s:  isnncanoa  ^'  ^ajs  in  the  in* 

:rr:-ers  nary  c^y  1,^3  rie^z  rr-rzrsi. 

*  *^^^         '^^  lirrwcr  a  ^^.z:^  ttzt  irc}zre  izw  frr  dsmsm  rrge  qtsam  pro 

(^-k^JIk  y^l  ^  ^  '^^  ccrr>rc  tir  i2=x  fcra  «  words  both  in  the  join- 

k  a    iag  cf  xfbc  a::d  m  the  r^-'z^/  ;  b:::t  is  set  bound  to  do  it  unlcfs 


—•»  «,' 


^^M  .-j=  t  rs  r  i:  r'ji  oft  ;  far  rii«rr  »t  _:liv.  .'xx^  T7  Tte  car-arw.    Tbe  »f»jl  fiwm  in  the  pbin- 
^^c:^  :''•'«:-     If  tac  p.i.WTiij  aiex»  ^  tmd  'V  u^*-  C£e  .£uc  ik.  a«  jus  a  s-^eaai^  ft*  kimplfm  tbt 

-♦Re*  Afcc.  IKTcre  fcrcTx;  pcnVrs  xrc  ic-nih- cLirgcd for  an ofienee  againll 
i  J  \  "*  a  flan:tc,  ^L;ch  in  irs  cwr.  rr-r^r^  =iiy  be  committed  by  a  finglc 
peiion,  viihcut  the  corcurrer-ce  of  any  ether,  feme  of  them  may 
fce  acquired  and  otbiers  fcuni  piilry  9  ici  thc-gh  the  words  of  the 
iaformatioo  be  joiar,  yet  in  j— pnest  cf  law  the  charge  is  fereral 
a^airiil  each  d<fer%iii:: ;  but  if  csrc  cr/.y  be  informed  againft,  as 
haTir.^  oocndcd  cir.acr,  or  in  a  hicrher  crgrtc  than  is  proved,  a$ 
for  having  been  alf^nt  frcm  church  ten  r^onihs,  where  he  has 
been  ab.er.t  but  e\:r.t;  or  for  havinc  inrrcJed  icoo  quarters  of 


tmp^^es, 

prove  for  any  part ;  bnt  if  the  oixrKe  confjil  in  making  a  contracl^ 

contrary  to  the  purview  cf  a  Hatute,  as  in  the  cafe  of  ufury,  it 

cull  be  proved  as  it  is  l^id. 

>ai  ▼.  LWhexc  an  offrrrce  made  rtnal  by  ftatJte  is  in  its  mtuxc  J! ngf^^ 

Ki^^f^iz.  *"^  ccnnct  be  fevered,  there  the  pcnaltv  ftuJl  be  only  fingle,  though 

c  '">.  £  z.     l^vcr::!  peticns  ir.av  jcin  in  ccmniittirg  the  oncnce.     But  where 

'^-  M^,  the  o^ence  b  in  its  nature  /!~vr^'   there  everv  offender  is  fepa- 

^,.       ''*    ratcly  liable  to  the  penalty.     Thus,  impccnding  a  diftreb  in  a 

wrcng  p!ace,  againft  the  flatute  cf  1  5c  2  P.  &  M.  r.  12.  though 

done  by  many,   is   but    cze  acl,   and  Ihall  be  fatisfied   by  we 

forfeiture.     So  under  the  Jrtit,  5  A^zn.  r.  14-     kiUing  a  harcj 

though  feveral  be  cc^ncemed  in  it,  is  but  one  offmcc.     But  the 

cftence  agalnft  the  8  Gee.  i.  r.  18.  /  25.  of  obftniding  a  cuftom« 

houfe  officer  in  the  execution  of  his  duty,  is  feveral:  and  every 

offender  is  Jthcraielj  liable  to  the  penalties  wbi^  the  ad  im« 
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(E)    Of  the  Judgment  on  fuch  Adlons  or  In- 
formations. 

TTTHERE  by  ftatute  the  ofTender  is  to  forfeit  fuch  a  fum,  to  be  And.  139* 
'^    divided  into  three  parts,  whereof  one  (hall  go  to  the  king,  ^*j!*'  3*9^ 
one  to  the  informer,  and  the  other  to  the  poor,  and  to  be  com-  Jozl^aictb! 
mitted  if  he  do  not  pay  it  within  fuch  a  time,  the  judgment  may  S20.  a  And. 
be  general,  that  the  king  and  informer  fliall  recover  the  whole,  J*^*   ^"■* 
without  mentioning  how  it  (hall  be  ulftributed,  or  that  the  party  whc4*a?fta. 
be  committed  for  non-payment ;  but  if  it  mention  only  that  the  ^"^  <iiftn* 
informer  only  fliall  recover,  without  faying  any  thine:  of  the  kine,  **"^.*"^  **? 
It  IS  erroneous  ^  yet  u  on  fuch  information,  as  it  is  laid,  the  in-  ths  peiaity 
former  appear  to  have  no  right  to  any  part,  but  the  king  ought  ^®  ^''^  in- 
to have  the  whole,  and  the  judgment  be,  that  the  defendant  for-  the^o-hw  ** 
feit  the  whole,  and  that  the  king  (hall  have  one  part,  and  the  in-  the  poor,  dU 
former  another,  (sfe.  it  is  erroneous  only  as  to  fuch  la  ft  claufe,  '^^  ^^•t 
which  diftributes  the  forfeiture,  but  fliall  ftand  for  the  firft  claufe,  Aa!i«cow 
that  the  defendant  (hall  forfeit  the  whole  ;  {a)  alfo  if  there  be  no  a  judgment^ 
claufe  at  all  concerning  the  forfeiture,  in  a  conviftion  on  a  penal  J|*'^  ^^^  •"- 
ftatute,  but  only  a  judgment  quod  convi^us,  it  is  fufHcient,  for  the  the^^pow** 
forfeiture  is  implied.  ibaii  recover 

19  good.  4 
Burr.  sotS.  (a)  2  Hawk.  P.  C.  397.  Adjudged  Mich,  3  G.  z.  [Wherever  the^  ad  exprefles  the 
aaouaC  of  the  penaUcy,  or  leaves  it  to  the  difcretion  of  the  magiftrate,  there  muft  be  a  judgment  of  for. 
feiiQie  as  weJI  as  a  convldion.  Rex  ▼•  Hawlcsy  Str.  S58.  Fitzgib.  IZ4.  Barnard.  K.  B.  2r2.  But 
where  the  adkf  as  9  Ann.  c.  14.  fays,  «*  Ttat  tke  offendtr  Jbali  ferftitf'oe  times  the  pa/ue,  &c,**  all 
tht  judgment  the  Court  can  give  i8»  fuoJ  conviBuM  tft^  and  a  new  aAion  muft  be  brought  upon  that 
judgmeat  for  the  forfeiture.    In  recufancy  there  is  no  other  judgmenL    Rex  v.  Luckup.    Str.  1048. 1 ' 

[A  judgment  in  a  popular  a£lion  may  be  affirmed  as  to  one  part,  4Burr.ioig* 
and  rcverfed  as  to  the  other }  as  where  damages  and  cofts  were  ^1f"^*^  ^' 
given  on  9  Ann,  c,  14.,  it  was  reverfed  as  to  the  damages  and  fuitam* 
cods,  and  affirmed  as  to  the  debt. 

If  the  jury  find  a  general  verdidi  with  one  penalty  for  the  plain-  3  Ter.  R*p« 
tiff,  and  he  apply  it  to  one  count,  he  fhallnot  be  permitted  after-  44'» 
wards  to  apply  it  to  another  count,  though  the  fotmet  were  bad 
in  law,  and  the  evidence  would  have  warranted  the  application  of 
it  to  any  other  count.J 

(F)     la  T^^hat  Cafes  there  (hall  be  Cofts* 

aN  informer  on  a  popular  ftatute  (hall  in  no  cafe  wtiatfoerer  ikeb.  7^1* 
"-  have  his  cofts,  unlefs  the]f  be  exprefsly  given  him  bjr  fuch  ^*'»  Abr.  ' 
ftatute,  for  the  common  law  gives  cofts  in  no  cafes  j  apd  the  ^otw. 
ftatute  9f  Ghucefltr  gives  the  demandant  cofts  only  in  ^tafcs  wherein  Ytmti  133/ 
he  (hall  recover  his  damages,  which  fuppofes  fome  damage  to  have  ^^*  *^* 
been  done  to  the  demandant  in  particular,  which  cannot  be  faid  vMoor  6f.* 
in  any  popular  aAion.  3  Lev.  374.  %  inft.  %%%^ 

But  wherever  a  ftatute  gives  a  certain  penalty  to  the  patty  gricv*  %  Hawk* 
td|  he  i$  enticed  to  hi$  cofts  by  the  ftatute  of  GUufffifr^  which  y.£'i?'* 


r  r«  ] 
Zttims  en  the  Caft. 


t»-i  .-c  tie  tj.^  E^rthods  hid  dz^r::  zzil  rules  prdcnbcd  by  the  Uw  ;  for  which 
*^<  Spj«^?TP*"T^-*  th:srr  arr  «^t$  frun^d,  ind  Crrtled  a£Hons,  to  which  he 
^.»-ctr-  icu'i  a^rl^i  ii  dtht  u^cn  a  centric^,  trefpafs  on  a  manifeft  and 
C*  ^"-'^^^*  open  inn^cn  cf  his  prDrfrry,  c\-.  hac  where  the  law  has  made 
^.Vv\^T  nj  prcvi^cr,  cr  n±;:r  wli^r^  dd  gcaenl  acllon  conld  well  be 
to«  WT3  rtr.  fracnci  bctbrc-hand,  thi  ways  cf  irjuriiig,  and  methods  of  dc- 


^'*^^--^   cdvlng:  being  fo  raric-s,  ererr  perfcn  is  (^)  allowed  to  bring  ak 
vN-t  ^r     ft^al  aclioa  oa  his  own  cafe,  whkh  is  a  13>cral  (r)  a£Uon. 

tc»  «  <w  tat  ^<=-£i,  t3  is  y  xsf  ■j4f  •»  cctra^CBi,  hrirj  ^duel  by  a  tonger  from  estering  tBe 
|«tr.  ;<s  ^^*  ":  *=  ^ako  jb  ire  caLie  a^;*  i-n ,  aax  :r  «is  boiiea  to  lie,  'hrojh  fach  aaion  bad 
Kt*r  j(^  iTC-^i:  ac/-c«.  Cro.  Jac.  A'S-  R-o^-  Aac.  ic:,  ic,,  x  RoL  Rey.  311.  /^TJ^  6  Mod. 
5:.  j-^i  L:.  «^.  ici.  «*^inT,  f-^  L:~:<cj-s,  ■»  aoioa  kartiks  been  Wrjugbt  on  the  ftatate  of  Mtrm 
f»*,  i:  "s  r*  ic  ?cc««r!ML2  a?  K2  11 »"  -  -sr  r  aai  C*.  Lit.  Si.  b.  »<r  Ld.  CcAr,  non.cfi^e  is  a  good  ioter- 
!«<«  c*  a  Uml  Ei:  tt-  Kcrt  Ci  '-J^-  m-acnr  aa  id  of  partLiaoic  glres  a  right,  the  commoa  law 
prf*  4  r«=r-r ;  si  • -iT?  lie  cJot:K'c  ^m  ^'.les  a  r-:^!:,  m  sukes  a  talag  an  iajary,  the  fame  law  giv« 
arf^««C|i  oc  ^vx  .a.  S-iJt.  to^  oi.  e  i««.  54-  See  &jce  ^2^  »  Cob  Us.  Si.  k  13^1  edit,  (c)  x  Bojt. 
JlcpL  9ce*  ici:»  icxx. 

prVT  ar-:i  Thefe  aclicn?  arc  founoed  en  icir.c  fraud  or  deceit  in  contraQs, 
i^  ly  tram  ^j.  fonr.e  fccret  tn-ury  to  a  man^s  ri^h:  or  property,  and  are  faid  to 
vroiig,  arife  from  a  non-£eaiasce,  m2le-fc^ance,  or  mif-feafance ;  but  as 
'■*«=«  «>  this  divifion  feems  too  genera!,  I  Cial!  chufe  the  following,  as  more 
^^'^"^^^  proper  to  include  the  rooft  material  cafes  that  fall  under  this  bead, 
it  V:^c.ied,  refening  to  others  for  a  more  fuU  d'ucufiion  of  fevcral  particulars 
mri  Ro  for-  relating  to  them. 

ta«e  iaip«cvd  to  tht  ithaAmt.     %  Wjodixs,  i^^*] 

(A)  WTiat  Pcrfons,  \rith  refpeft  to  thie  Injury,  may 
bring  an  Ailion  on  the  Cafe. 

(B)  Againft  whom  fuch  Adion  lies. 

(C)  For  what  Injuries  an  A£lion  on  the  Cafe  will 
He  ;  and  herein  of  thofe  Cafes  where  a  Man  may 
be  faid  to  fuffer  Damnum  abfque  injurid. 

(D)  At  what  Time  the  Right  cf  Aclion  flxall  be  faid 
to  have  accrued* 

(E)  Of  Anions  on  the  Cafe  for  Fraud  and  Deceit  id 
Contracts,  on  an  implied  or  exprcfs  Warranty. 

(F).  Of  Anions  on  the  Cafe  for  Injuries  to  a  Man's 
ParibOi  Property,  Right  or  Privilege :  And  herein^ 

*  I.  Where 
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t.  Where  an  A&ion  on  the  Cafe  will  lie  againft  Oilcers  and 
Minifters  of  Juftice« 

2.  Where  Cafe  wiH  He  foy  Torts  and  Injuries  committed  by 
Perfons  contrary  to  the  Duty  of  their  Trades  and  Callings. 

(G)  Where  an  Adion  on  the  Cafe  will  lie  for  a  Nu- 
iance,  and  therein  of  the  Inconvenience  of  mul« 
tiplying  Adiions. 

(H)  Where  an  Aftion  on  the  Cafe  wilt  lie  for  a  Con- 
fpiracy,  and  oppreffive  Proceedings  in  Profecu- 
tions  and  Suits  at  Law. 

(I)  Where  Cafe  will  lie  though  the  Party  injured  has 
another  Remedy. 

(K)  Where  Cafe  will  lie  though  the  Wrong-doer  be 
punilhable  criminally. 


(A)    What  Perfons,  with  refpeft  to  the  Injury,  may 
bring  an  Adion  on  the  Cafe. 

IF  A.  delivers  goods  to  B,  to  deliver  over  to  C  and  B.  docs  not  Baift. «, 

deliver  them  over  accordingly,  but  converts  them  to  his  own  ? *f^  3^'- 
life,  either  A.  or  C.  may  have  an  adion  againft  B.  but  both  (hall  .faid  tlwy 
not  have  an  aAion^  but  he  that  (irft  begins  his  adUon  ihall  go  on  could  not 
with  the  fame.  J*"'"' 

UA,  is  feifed  in  fee  of  the  rcverfion  of  a  clofe,  cxpeftant  upon  3  }^-  209. 
a  term  for  years,  and  B.  is  poffefled  of  another  clofe  adjoining  ][jj^  *  ***"' 
thereto,  between  which  clofes  there  runs  a  rivulet,  and  B.  flops  it,  Burr,  n^* 
per  quod  the  clofe  of  A.  is  furrounded,  fo  that  the  timber-trees,  tfr.  «c. 
become  rotten ;  A.  in  refpeft  of  the  prejudice  to  the  reverfion,  and  jeVfoahoife 
the  termor,  in  refpe£l  of  the  pofTeifion,  and  of  the  (hade,  fhelter,  to  i?.  ftr  - 
(Sc.  may  each  (a)  have  an  adlion  ',  and  fatisfadlion  given  to  one  is  y**"»  "<* 
no  bar  to  the  other.  dtwn'^"™' 

chnugh  the  neglc£k  of  a  oelghbourt  A.  may  hate  an  a^^ion  for  the  change  to  his  tnheriunce,  an4  B*. 
to  hit  poflfeflioa.  3  Lev.  ^60.  But  fee  6  jinn.  cap.  31.  feSf%  6.  made  perpetual  by  10  Ana,  (•  i^ 
^*  !•  by  which  this  remedy  is  taken  away. 

If  a  mafber  of  a  (hip  brings  an  action  on  the  cafe,  and  declares 
that  the  (hip  was  laden  with  corn  in  fuch  a  harbour,  ready  to  fail 
for  Dantxicky  and  that  the  defendant  entered  and  feized  the  (hip, 
and  detained  her,  per  quod  impeditus  fa*  ohJlruBus  fuit  in  viagio  : 
this  adion  well  lies,  for  the  matter  has  not  the  property  of  the 
(hip,  but  the  owners ;  and  he  is  only  a  particular  officer,  and  can  Salk.  to. 
only  recover  for  his  particular  lofs ;  yet  he  might  have  brought  P*-  4«   ^A, 
trclpafs,  as  a  bailie  of  goods  may,  and  then  as  bailiflF  he  could  pitJT'anl** 
only  have  declared  on  ms  poflelTioni  which  is  fufficient  to  main-  Gainj^^ 
Umtrefpafs* 

K 


raooefj  die  aaftor  mif 


■If  ftnrant  if  a  fimt,  and  he 

byiHuchllofediefenkr 

die  fwgeoA.    Rot  Abr.  9}* 

of  lnr»  tfaeConitiBcW 

k  m  aided  by  cuDpofitbi 


MiAlib        ff  atMBfctnttafces  ?>JL«fiwnlMHB  npoaz  capias  ad fatif' 

^^S.r.   of  KMifrfy»  At  fcgif  gny  fcwe  aa  aSioQ  npon  Ac  cafe  againft 
iMii  far  dds  I  li,  y  ^  Ssr  he  ^  AaAf  daigcaUe  (^ )  over  for  this 


!^^^  ^  to  y.DL  mk  daft  c&ape  anie  Crib  kb  booliff  iras  an  cfcape 
]y^  ^  m(«  from  twif *ff 

Jm If  «MHr«'«  JMdttw  ^bi^K  fiiaaUM^  d^lMT All  MlKncaaffiMBpoA 

fc^riJtW>iiwl«^fceai  t  >ii>»lil jfc^d^lJMr— lyis<lieri.le.   FordM 

4i^yr^^»    Cto.l»fcifc.5»^    Utm^  ^3^  md^E^m Civil C^a. 


J2^^«f     ff  a  MM  CM*  ■■■■?  ^  ^  Samm  to  cvtj  to  fnch  a  place, 

^J^^***   >niliickfo&t<  AcwttfercaMODtteBgcafe^paiifthiin,  for; 

feniMH mti  waJniitw  fcr Im  ^SSpwot  and  fii^ty^  andnotior 

M.  nt.  B«l  if  j(.  k  ciiffo?«<<  bf  JL  to  63  from  Eagbmi  to  tbe  /infoi 
k!''^  uL  ^''^  ^  CWCKMfiS  ^!i^  ke  or  kk  frrraats  wiD  aoc  tlience  import 
illk'^  WT  wiiCii^  vf.\  mdi  X  veaios  C  as  k»  fervant  in  this  foyag^ 
R«Kt»%      mJt  «cqiMuits  luon  widb  dbe  cmcBaat;  and  aolwidiftaDdiiig CI 


Jl^l^^^^f'  fr)fe)7aMdftai«di«W«KlTbna^tln»ceitua<fl^ 
•*IP«    ''    luraittDatAm  micft  C;  far  Aoi^  M^oQioQl^ 

far  di^Wit  Wcm  ct  1»  commoiBd.  |«t  if  %  fbvaiit  does  a^ 
frifehr  and  fr«iidakttdf  lo  dbe  duBage  of  his  maftctj  aa  afiioa 

Di^  ^  [An  a£Hoft  on  tKe  cafe  Kv  goods  bftnnjtemaiiitamiedagaiiA 
I'^^jJ^^  tcsnkreklMrbytLMccaBfigaororooBfigBeesaiiditniaybehr^^ 
Mmtik      hf  Ae  fawocr»  aorr  irklhii  ting  a  friratc  mccmtut  bctwceo  mm 

J^^   far ActanicrisBjkle»po»lik— »*^'» 


(B)  Agidnft  whom  iiich  Adion  lies. 


9 N«  €•  «|y  |F  Ae  farvant  of  a  tavtner  ieOs  wine  to  anotltfr  which  is  cor- 
95^  aTc.  nip^>  »  ^m  190B  Ik  cafe  lies  i^ainft  the  (i)  mafteri 

fi)B«iM   Uioitghhedhiaot(c)c>imBMiatdiefetvaDttofeaittoanypairi^ 
•^^^^     lirMrfbiK 

iMAof  te  Mtaidi\ilW««kt«flteiW«^tefcr<|««ft^lkafies^AdbtlieattaiacT,ftrhi 

M9*  i)  ■^-  -^ — -"^  T     "^  ^"^,      "'      I  "I    r  ' •     f q:_C-  u 

^aiMbr,iuiMlitCMMMnMlMmt»fei«»a|Mk«farfaAB.    9  B. «.  n.  JUB.  Air.  95.  S.C 
F»pk.  143.  S«C.€M.  aRoM.  Rtf«€.  &  C»  ciic4.  Bm  """   -"  ■     |      '__fl     t'^ 

f«Ua  «»  •  Mrtkiil«|«te|  aa  «ftiiaaK«iriiA*K  wftei,  W^ 
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^  Ccrvant  wanant  a  horfe  Camxii  when  he  is  unfound,  «n4  receive  t  (boad  pnM  of  the  buyet^  Trhitinr 
^  laafter  is  aoc  bound  ^j  the  wimaty  of  the  fccvant^  and  iUbk  to  an  adioa  ? 

So  if  a  goldfinith  makes  plate^  wherein  he  mingles  drofs,  fo  ^^Cro. 
riiat  It  is  not  according  to  the  ftandard,  and  by  his  fervaiit  fells  ^^'^^JT 
it;  an  adion   lies  againft  the  mafter,   bccaufe  it  fails   in  the  %z,  s.c/ 
price  of  filver. 

Bat  if  ji.  being  poflcfled  of  certain  artificial  and  counterfeit  Bridf.  t%^ 
jewels,  of  the  value  of  168/I  and  knowing  them  to  be  fuch,  deli-  **^'  Sojth- 
vers  them  to  S»  his  fervant,  commanding  him  to  tranfport  the  faid  a^^JL^t^' 
jewels  into  Barharj,  ahd  them  to  fell  to  the  king  of  Barbary^  or  %  RoU.  Reft 
fuch  other  perfon  as  would  buy  themi  but  gives  -B.  no  charge  to  |'  i^  V* 
conceal  their  being  counterfeit  \  and  thereupon  B.  goes  into  Bar^  judged. 
larjy  and  knowing  thefe  jewels  to  be  counterfeit^  (hews  them  to  Hoph.  143, 
C.  for  good  and  true  jeweis»  and  affirming  to  C.  that  they  v^ere  ?'J?Ij*^ 
worth  810/.  defires  C.  to  fell  tliem  to  the  faid  king  for  810/.  which  u?^9. 
money  C  pays  B,  and  B.  thereupon  immediately  returns  to  £/i^-  s.  c«  «o4 
kndj  and  pays  the  810/.  to  A.  his  matter ;  and  after  the  jewels  cwrt*iil^ 
king  difcovered  to  be  counterfeit,  C,  is  imprifoned  by  the  faid  cfiaedi^Mt 
kiog  till  he  repays  the  8f  oA  out  of  his  own  effe£bs ;  of  all  which  tbepluotitf; 
matter  C-  gives  notice  to  A,  and  demands  fatisfaftion,  t^c.  yet  f^jjj^^ 
tioa&iott  Ues  againft  Ar^  for  jewels  are  in  themfelves  of  an  uncer-  didnotoider 
tain  value,  and  B.  was  not  by  A.  particularly  dire£ted  to  C.  and  ^*  ^  "•- 
all  that  was  done  qtsoad  CL  was  the  voluntary  aft  of  the  fervantj^  b^  wua*. 
fer  which  the  mailer  is  not  bound  to  anfwer.  mfdt. 

la  an  a£lion  on  the  cafe  for  a  deceit,  the  plaintiff  fet  forth  that  SallLi  tS9» 
he  bought  fcvcral  parcels  of  filk  for  filk,  whereas  it  was  an-  EllJJV 

<xber  loiid  of  filk ;  and  that  the  defendant,  well  knowing  this  de-  hoIc  ob 

teit,  fold  them  to  him  for filk ;  on  trial,  upon  not  guilty,  cvidencs  tt 

It  appeared  that  there  was  no  aftual  deceit  in  the  defendant,  who  J^^*J^- 
was  the  merchant  i  but  that  it  was  in  his  fa£lor  beyond  iea  :  and  vkU  tit. 
ibt  doubt  was,  if  this  deceit  could  charge  the  merchant  ?  And  Merchant 
Hok  Ch.  Juft.  was  of  opinion,  that  the  merchant  was  anfwerable  for  S|JJ|**'* 
the  deceit  of  his  faftor,  though  not  crimhialiter  yet  civilitir ;  for 
fedng  fomebody  muft  be  a  lofer  by  this  deceit,  it  was  more  rea* 
fimable  that  he  that  employs  and  puts  a  truft  and  confidence  in 
Ae  deceiver,  ftiould  be  a  lofer,  than  a  ftranger ;  and  upon  this 
opinion  the  plaintiff  had  a  verdift. 

If  A.  brings  cafe  againft  the  mafter  of  a  ftage-coach,  on  the  Salk.s8i.pli 
ciiftom  of  the  realm,  for  a  trunk  loft  by  his  negligence,  {5V,  and  ^' H^it'jJ 
on  evidence  it  appears  that  the  trunk  was  delivered  to  the  fervant  n\fi  frimsy 
who  drove  the  coacfa^  who  promifed  to  take  care  of  it,  and  that  >nd  pialociff 
the  trunk  was  loft  out  of  his  pofieflion  •,  the  adion  does  not  lie  ^^^l^^  ., 
s^nft  the  mafter,  for  a  ftage-coacBman  is  not  within  the  cuftiMXi  a^cairier*8  * 
as  a  (it)  carrier  is,  unlefs  he  take  a  diftinft  price  for  the  carriage  P<^  *«- ' 
of  goods  as  well  as  perfons 5  and  though  money  be  given  the  SbccaSer** 
^ver,  yet  that  is  a  gratuity,  and  cannot  bring  the  mafter  within  Aaii  be  Ha^i 
the  cuftom  $  for  no  mafter  is  chargeable  with  the  aAs  of  his  ^^  ComK, 
fcrvwit,  but  when  he  a£ks  in  execution  of  the  authority  given  D^jbcTjuf- 
^  his  mafter,  and  tfien  the  a^  of  the  fervant  is  the  aA  of  the  tice. 
BuAer. 

u  If 
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••Jfc*  f  r»  If  two  arc  conftituted  poft-mafters  general,  by  letters  patefif, 

C»ffh  'li??,  P^^f'^^"*  *o  ^^^  ft^^'  *2  Ci7r.  2.  cap.  35.  and  in  tLe  patent  Acre  b 
t/inf.  t/.  <^fr'  A  power  to  make  deputies,  and  appoint  fervants  at  their  will  and 
Kob^rt  (Vff-  plcafurc,  and  to  take  fecurity  of  them  in  the  name  and  to  the  ufc 
TJwTmjf^^'  of  tlic  king,  and  that  they  the  poft-mafters  general  fliould  obey 
VniikUn4.  fuch  orders  as  from  time  to  time  (hoiild  come  from  the  king;  and 
|M64.4^5.  ag  to  the  revenue,  (hould  obey  the  orders  of  the  treafury ;  and  it 
^^^^'u!'  '•  fai'thcr  granted  to  them,  that  they  fhould  not  be  chargeable  for 
li«rm«64S.  their  ofliccrs,  but  only  for  their  own  voluntary  faults  and  mifbe- 
•iMo^.471.  hnvfourSi  aud  this  is  granted  with  a  fee  of  1500I.  prr  amnum^  and 
^^rmy/ii,  ^^  having  Exchequer-bills,  ihclofes  them  in  a  letter  direded  to  B. 
irt)  $^uit  lit  Worccflcr^  and  delivers  it  at  the  poft-office  at  Londan^  into  the 
iwth,  4«?.  hands  of  y.  5.  who  was  appointed  by  the  poft-mafler  general  to 
•l!#  «'r||ii.       frccivc  IcttcrSi  and  had  a  ialary  \  by  three  judges  againit  Hdt  Ch» 

m^nit  f*r»     Juda  the  potUmadcrs  general  arc  (j)  not  liable, 
■ftd  t0n»  at 

liti«»|  iirtrf  Ailki  17,  iS.  //•//'!  rrafonf»  who  held  alfo  that  7.^.  was  chargeable,  but  not  as  ai 
mfftp^t  ItttI  ai  4  wroni  ilnrrt  [  Th*  optnlon  of  the  three  judges  hath  been  confirmed  in  a  lace  cafe  of  Whic- 
ll<*M  Vi  l«t)rit  i«f  l)plpfti)(vr,  In  which  It  was  decided  that  the  poft-maAer  was  liable  only  for  aAoal  per* 
Ibnal  H(>||lc#t  ur  miitomlud^.  Cnwp.  754.  Andcaft  Kes  againft  a  depucy  poft-maOer  for  a  pedccai 
MafcNiiinti.     Kuwiilni  V.  Uoodchlld.     3  WUf.  443.     %  BI.  Rep.  906.  S.  C] 

r(iMih«nir.       [An  ttAton  for  not  repairing  fences,  whereby  a  party  is  damni- 
ivT^  u"*.*  licdi  rannot  be  brought  againft  the  owner  of  the  fee,  who  is  not 
HiV.*    *^*'   i»  milicHion^but  lies  only  againft  the  occupier.] 
Aiirun  V         U  ot^r  (lundcrs  nw  title,  whereby  I  am  wrongfully  difturbed  in 
fft  Malfi      i^^y  poirciUo«»  though  I  have  a  remedy  againft  the  trefpaflbr,  yet  I 

l\^rty  huvc  rtu  aCUonaeainft  him  that  caufed  the  difturbance. 
Midli  ANt.        u   I  deliver  my  norfe  to  a  fmith  to  (hoe,  and  he  deliTcrs 
S*it    ***!/^u  '*'*^^  ^^^  rtnothcr  fmilh  who  pricks  him,  I  may  have  an  aSHon  cu 
»,.  V  wlw/  f^^  •v.'  rtjiuiull  him,  though  I  did  not  deliver  die  horfc  to  him. 

\Ut\s\  ^^^  >♦.  M  K»»^f  \r^  0»#  ^»»V^>l*  4^  *nJI  Jf»  waVs  them,  Tmaj  hate  an«ffMi  jr^  ibtcaftz^tA 

[C)  lor  wh^t  Injuries  an  A£Kon  on  the  Cafe  \rill 
lloj  AuJ  hotxiu  cf  thcfe  Cafes  wherein  a  Man 
t>uiY  be  Uu't  tv>  ii.Ucr  Djk:::^;::  dfquc  injuria. 


I 


)N0\  R  t'  .<  V  ^  \^  n  ^:nouji  Ciics  may  be  comprehended; 
^^\^^  sU  uxv^  I  v5  t>c:^^  U:l  ur.Jcr  ethers,  I  fliall  here  only 
%^V-^  u\x  t^'  i  i>xo;x\  *^n  V  *%r  o*:V:^  ir,  i:';i;rT  h::ppen$  to  a  man  ia 
l>'.x  |M>^js^;>*  Iv  xV.c  ix^  .\.  o:  Ar..-:Krr;  t«  if  by  law  he  was 
^\.v|  >'4^\<\'*i  tviv  ^voxv  v^  \  ;,/,^  r^^  ^vliioa  ^^U1  lie* 

%  vv  V .  ♦         K  V  a  *  ;  ^  ,1  >'  V  V  c    r.x-  ^  r^  Si.-)i  >y  »c^r.^eat  keeping  they  are 

\^sN  ^  ,  Nn  \<  ♦  *^M,'^    *  v.>  ^vv>^  *r>i  W^  O^OB  airain;  or  if  he 

*'♦  l\ivK  A  K   ,xN  ♦  sv  <  \vs  i'  '"  rv  '•  '':cr.tTvr^  a?  2ctioo  lies;   fof 

W)   <K  v  v*x^%  ;X  \-v%   ),^  ;*i  Tj^  A-rj  os  tbc  feaderj  for  it 

would 
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%ouId  be  too  rigorous  to  oblige  him  to  be  charitable  in  behalf  of 
a  carelefs  owner. 

But  if  he  makes  gain  and  advantage  of  the  things  he  finds;  '^oU.  Aht* 
as  if  he  rides  the  horfc,  or  if  he  abufes  the  things ;  as  by  put-  ^'  l"**!^ 
ting  paper  into  water,  or  if  he  kills  flieep,  ^c,  he  iliall  anfwerfor  ehz.  21^' 

Stile,  t6i* 

If  jf.  hires  B,  to  carry  a  load  oF  timber  from  one  town  to  ano-  2  Lev.  19^ 
ther  to  be  unloaded  there,  at  fuch  a  place  as  A.  fhould  appoint,  Y*']""^"* 
and  B.  gives  notice  to  -^,  that  he  will  bring  it  fuch  a  day,  and  ,[0.%.  c 
requells  him  to  appoint  a  place  where  he  ihall  lay  it,  and  he  3  iCeb.  76b. 
brings  it  accordingly,  but  -/f .  will  not  appoint  any  place  where  it  ?^£^*^ 
fliali  be  laid,  fo  that  the  horfes  of  S.  are  kept  fo  long  in  the  cart,  "^" 
that  being  hot  they  catch  cold  and  die ;  yet  B.  fliall  have  no 
a&ion  again  ft  ji.  for  he  might  have  taken  his  horfes  out  of  the 
I  cart  and  walked  them,  or  put  them  in  a  (table,  or  if  ^.  would  not 
I  have  appointed  a  place,  as  foon  as  he  came  there,  he  might  have 
'  unloaded  in  any  convenient  place,  fo  that  the  injury  the  horfes  re- 
ceived was  through  his  own  default. 

If  it  be  damnum  abfque  injuria^  no  aflion  on  the  cafe  lies  {a) ;  as   W^^anam 
if  a  fchool  be  fet  up  in  the  fame  town  where  an  ancient  fchool  ^,-^'"or!2^* 
has  been  time  out  of  mind,  by  which  the  old  fchool  receives  da-  mcrja,  win 
^2gc»  yet  no  aftion  upon  the  cafe  lies,  becaufe  it  is  lawful  not^araa 
for  a  man  to  teach  where  he  pleafes  \  and  this  is  for  the  cafe  of  ^^uo^JaS^ 

the  people.  ftr  Gould 

Juftice.     3 
Balftr.  9;.     ji  H.  4«  47.     «a  H.  6.  14.  b.     FUn,  ASion  fur  Je  Cafe,  %%.  S.  C.     Bro.  42.  S.  C 
Hoy,  184.  S.  C.  cited.  RoU.  Abr.  107.     Mod.  69.  S.P.  per  Tvtijden  arguendo* 

So  if  I  retain  a  mafter  in  my  houfe  to  in{lru£l  my  children^  1 1 H.  4. 47. 
!  though  this  be  to  the  damage  of  the  common  mafter,  yet  no  action  ^^^'  ^^^^ 
'.  lies. 

So  if  I  have  a  mill,  and  my  neighbour  builds  another  mill  upon  Roll.  Abr* 

his  own  ground,  per  quod  the  profit  of  my  mill  is  diminiihed,  yet    'f^'n"*'^ 

no  aftion  lies  againft  him ;  for  every  one  {b)  may  lawfully  erefl:  a  ^  ^^^ 

mill  on  his  own  cround.  1S4. 

^  •  {6)  But  if  I 

bare  hid  a  mill  by  prefcrlption  in  my  own  land,  if  another  txt€t%  a  new  mill  upon  his  own  land,  if  thi« 
draws  away  the  ftream  from  my  mill,  or  ftops  it^  or  makes  too  great  a  quantity  of  water  run  to  my  mil]» 
^  which  1  receWe  damage,  fo  that  my  mill  cannot  grind  as  much  as  St  was  ufed  to  do,  1  ihall  have  aa 
aSkawthe  rii/^^gaioft  him.    22  H*.  6.  14.     Dyer,  248.     Roll.  Abr.  107.    - 

If  a  man  hath  a  houfe  upon  his  own  ground  by  prefcription,  »iH.6.i4. 
yet  if  I  build  a  houfe  upon  my  own  ground  next  adjoining,  no  ™.^^B«t**if 
action  lies  againft  me.  I  had  a 

houfe  by 
iRfcription  upon  my  groond,  another  cannot  tK&.  a  houfe  npon  his  own  ground,  fo  near  to  it  as  to  Hop 
the  light  of  my  houfe.    22  H.  6.  15.     9  Co.  59.     Blaad*s  ca&i  Buift.  X15.     Hut.  136.     RolU 
Abr.  107.    2  Roil.  Abr»  143*     3  Leon.  93. 

>If  I  have  100  acres  of  pafture^n-a  town,  and  before  this  time  22  H.  6. 14. 
no  man  hath  ever  had  any  pafture  within  the  fame  town,  and  thofe  Jf^j^j*  ^^^* 
of  the  town  have  ufed  to  agift  their  cattle  in  my  pafture,  and  ano-  107.' 
tber  that  has  freehold  within  the  town,  converts  his  arable  land 
fio  pafture^  fo  thai  thofc  tf  the  town  agift  their  cattle  there. 
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per  fmd  thb  i$  a  damage  to  me,  yet  I  cannot  hate  any  lenedy 
againft  him  }  for  it  is  lawful  for  mm  to  make  tbe  beft  adnata^e 
lie  can  of  hit  own  hn4« 

[If  I  fuftain  an  injury  by  the  a£l  of  commifikmert  appointed  bj 
an  9ik  of  parliament,  without  any  excels  of  their  junfiU£tion,  no 
a£Hon  lies  either  againft  the  commiltoners  or  the  perfons  ading 
imder  them.J 


arr.  of  the 


4  Tcm.  Rc^  794. 


(D)  At  what  Time  the  Right  of  AOion  (halt  be  Hud 

to  have  accrued. 


T  F  ^»  fidls  (keep  to  B.  affirming  them  to  be  his  own,  whereas 
^  they  belong  to  C.     B.  may  have  an  aflion  againft  jf.  for  this 


fS.  Cm. 

lac*  474*  ,   -  -  — 

sTc.  3  deceit,  before  C.  hath  feizcd  th^  (heep^  or  interrupted  him ;  he* 
TomR^  caufe  they  are  things  tranGtory,  and  therefore  the  adion  lies  b&» 
^^*  fore  interruption }  for  if  he  Ihould  ftay  till  C.  intcrmpted  htm, 

he  may  be  dead  before,  or  other  difadvantage  may  happen. 
Cm.  Efis.  If  ^  recovers  in  debt  againft  B.  and  thereupon  a  c€^ai  aJ/aiisfi' 
Si  Qp?'  atHdum  b  direded  to  C.  the  (herif'of  ^.  to  tale  B.  in  cxccmioB, 
Kiis.  nji.  which  is  accordmgly  done,  and  after,  B^  refcues  himfelf, /rr^Mi 
f-P-,**-  C.  becomes  lialne  to  anfwer  for  the  debt ;  now  C.  may  hare  an 
''^^        a£lion  againft  B^  before  A-  fues  C. ;  for  the  refcue  and  efcape  wai 

a  wrong  to  C.  and  Ik  is  always  chargeable  to  A,  for  it ;  and  if 

C  moft  ftay  till  fued  by  A.^  B.  nuy  die  in  the  interim,  or  fiy  iu> 

country. 
B^«kt9«.  A,  brings  an  adion  againft  B.  in  which  C  is  attorney  for  d> 
^^*"**  and  after  TCfdiA  for  -A,  C.  enters  judgment  before  the  rules  (ac* 
sK«b.4SS.  COftfeg  to  tbe  coorfe  of  the  Court)  are  out,  per  qnod  J.  is  pre* 
•*€■  <*-  ipented  from  moring  in  arreft  of  judgment,  and  whether  B^  vaj 
yj^  ^^  late  an  a£Bon  agauft  C.  was  doub^  ;  and  Tmflen  thoogfat  ic 
s* c  jd.  hard  die  attorney  fbould  be  fued  after  the  judgment  is  fet  afide^ 
^■^■^  "f*  but  noU^  it  does  not  appear  in  the  cafe,  as  reported  by  Rajmoai, 
C^2V*-  otherwife  than  from  what  Tm/Heu  find,  that  .the  jndgmeotwai 
wmktMStt  £et  afide before  the  aAion  brought. 


the  defcatet  wfam  iW  Cowt  «ieredl  a  mm  fru.  Htt.  IS5.  nd  yet  it  ippcan  tkt  jadgaaK 

AlMUd  CO 


adioB  bnMsht.  f  We  Aiwild  coocehe  M  adioB  woidd  not  Ik  ^oft  the  tftoiacyi 
is  in  fack  oifc  a  fMMiaiy  iiMii|     to  move  tbe  Cowt  le  fet  aMc  A»jB%«tnt,  aad  ftrki** 

Afld  pw^ily  tbe  Cowt  wwiU  weipd  tbe  actomey  who  ottafioMd  tk 
•f  A»  ifpfatriBB  (If  be  bad  iw^iaiifly  lefafaito  •!?»  bb  jiiilswirai)  id  pey  tbaeoia* 


Boks^  If  aman  forges  a  bond  in  myname^  itispoffiblel  maybedia* 
s.'cl^cittil  ^^^^  ^7  ^  l^^t  till  it  be  put  in fuit  againft  me  I  cannot  briogaa 
wboebytbe  a^Uon  againft  the  forger. 
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(E)  Of  Adions  on  the  Cafe  for  Fraud  and  Deceit  in 
Contrads  on  an  exprefs  or  implied  Warranty. 

I.  On  an  implied  Warranty  in  Law. 

|F  there  be  a  oommunication  between  ^.  and  B.  for  the  buying  a^«  AU 
*  of  certain  iheep^  and  thereupon  ff.  the  vendor  (a)  fays  they  ?^  ^^^ 
are  his  own  iheep^  when  in  truth  they  arc  the  flieep  of  another  ;  5^0.  ^*' 
but  thereupon  ^.  buys  the/n  of  ^.  though  B.  made  not  any  ex-  MJ*  « 
prds  warranty  of  the  iheep,  yet  an  aXon  upon  the  cafe^  in  nature  of  j^^i^^,, 
4ieceit,  Iks  ^ainft  JS,  AlUlgiDdie 

plaiiiciff« 
liaHe  ilMt  wat  not  the  4efeD4aiit*s  own  horle,  the  plaWittflT  nnift  prove  that  tlie  dcAndaat  uew  hkn  mC 
to  be  his  irnm  borfe.    Allen,  91.    Keb.  513.  but  qu^re  90  vuU  Carth.  90,  aatf  Salk.  iio»  that  Ae 
'Eon  of  any  per^nal  chattel,  and  affirming  it  to  be  hi«t  amouatt  to  a  wanaoty }  ttd  aa 
the  aifirmatiaiu    FtrEUt  Ch.  Juft.  See  ace.  jTenn  Rep.  57* 


So  if  the  Tcndor  affirms  that  the  goods  are  the  goods  of  a  ftran*  RoO.  Ate. 
ger,  his  friend^  and  that  he  had  an  authority  from  him  to  fell  them  ''* 
to  him^  and  thereupon  B.  buys  them,  when  in  truth  they  are  the 
goods  of  another ;  yet  if  he  fold  them  fraudulently  and  falfely^ 
apon  this  pretence  of  authority,  thoueh  he  did  not  warrant  them, 
and  though  it  is  not  averred  that  he  {old  them,  knowing  them  to 
be  the  goods  of  a  ftranger,  yet  B.  ihall  have  an  aSiton  upon  the  cofi 
for  this  deceit. 

In  an  aOion  upon  the  cafe  by  A,  againft  S.  if  the  plaintiflF  declares  Roil.  Mk^ 
that  the  defendant  cranily  intended,  ^c*  and  oflering  to  fell  ^  Vvu 
sdding  to  the  plaintiff*,  affirmed  that  he  brought  up  tlut  gelding  s!  cl 
from  a  colt,  and  that  the  faid  gelding  was  then  his  own,  which  Kch.  51). 
die  plaintiff  believing,  afterwards,  that  is  to  fay,  upon  the  fame  ^*  ^*  ^^^^ 
day  and  year,  and  at  the  place  aforefaid,  did  buy  the  faid  gelding, 
\ic.  the  a^lion  lies  upon  this  dechration,  though  there  was  ti» 
Varraoty  upon  the  fale  \  for  this  was  an  appartat  deceit,  contrary 
to  his  own  knowledge ;  and  though  it  is  not  averred  that  he  fold 
him  at  the  fame  time  when  he  affirmed  he  bred  him  up  from  a 
colt,  but  that  htpo/lea  the  fame  day  and  place  bought  him,  giving 
credit  thereunto,   this  fliall  be  intended  immediately  after  the 
fpeaking  of  the  words  \  for  all  the  words  could  not  be  fpoken  to« 
getfaer. 

So  in  cqfe^  in  which  the  plaintiff*  declared,  that  there  being  a  Caidi.  90^ 
M»mm  b^ireen  him  and  Ae  dcfen<hn^  concerning  the  buying  g-J*^ 
and  leuing  of  two  oxen,  which  the  defendant  then  had  m  his  pof-  Mod.  a6i« 
ieffion,  that  he  (the  defendant)  adtunc  IS  iUdem  falsi  \g  mditio^  S.  C. 
^rnuiai^  that  thefe  oxen  were  his  j  to  which  he  giving  credit,  ^^  '^* 
bought  than  of  the  defendant  for  fo  much  money }  when  in  truth  show.  69. 
the  faid  oxen  were  the  proper  goods  of  J.  S.  and  that  he  the  faid  s.  c. 
J'^poftim^  fstc.  lawfully  recovered  the  faid  oxen  horn  die  plain-  i^l^^^^ 
tiff^  tfc.   it  was  holden   after  verdifi,   that  the  a£kion  lay  on  vtwdyit,  ^£. 
the  bare  affinMtioni  without  w  exprefs  warranty ;  and  though  ^.^~ 

obje£led,  «'^*"'P^**" 
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ftlm\twm    objected,  that  it  was  not  fet  forth  that  he  [h)fctens  that  the  oxea 

%9iie  r>.«fei>f«-  ItilCf  '^fo.  3  Kf  b.  Zoj^vUt  Kcb.  300 .^-^So  /<-(nrit  &f*  impCes  thjtft  wa»  frm^iM' 
i»ni*f.  &'»4#  I4l»«^5j^  where  the  plaintiff  Jec lares  yvij  m^ronidi  &  iM>a»t},  cbfqmt  cwjidnat'tene  wf- 
t$(»dnift  kf'h  1m  dfovc  Im*  boiics  over  the  pUiatm^i  tlkough  not  i^tjcuas  uiat  ibey  were   kanu^. 

f  .;&.  %%o.  Ho  where  the  plaintiff  declared,  that  the  deijpndant  being  pof- 
IjL  *'  fcfl'cd  of  a  certiiin  lottery-ticket,  fold  it  to  him,  affirming  it  to  be 

%*mt,yumf  hi«  own,  whereas  in  truth  it  was  not  his,  but  another's  ^  defend* 
^/r  ^ilin<  ^m  pleaded,  he  bought  it  bond  fide^  and  fo  fold  it :  on  demurrer, 
^^^sT'i^  i/^//  Ch,  Juft,  held,  where  one  having  the  poiTeilion  of  any  per- 
•Mim  (« rr.  fonal  chattel,  fells  it,  the  bare  affirming  it  to  be  his^  amounts  to 
f  ^MH  'j^  ji  warranty,  and  an  a£lion  lies  on  the  affirmation  }  for  his  haTiag 
JilnJ*Voi»  P^'''^"*^^"  *•  *  colour  of  title,  and  perhaps  no  other  title  can  be 
Mil  fii#  A%u  made  out  alitery  where  the  frllcr  is  out  of  pofleffion ;  for  there 
fi«^a4/rffb«r«  Diay  |)c  room  to  qucftion  the  feller's  title,  and  tav^it/ nw/>/^r  in  fuch 
fwiVihi  ^^'^  *®  '^^^^  cither  an  cxprcfs  warranty,  or  a  good  title  :  fo  it  Is 
ikM.r  \, ,,  n  in  the  cafe  of  lands,  whether  tlie  feller  be  in  or  out  of  pofleffion; 
h*p*HUiU'in   f^ff  {))Q  feller  cannot  have  them  without  a  title,  and  the  buyer  is 

#f  4  hut  of  ^  ,,  .,   ^      j>       .  * 

rft#m/mu   »thifi  peril  to  fee  It- 

iMfH  m«riMoii«a  by  hlm«  &m  Mr*  J.  Dullcft  oblervadons  «poa  k,  3  Ter.  Rep.  5S.  Vide  Sdk,  343* 
V>6«    C  vti  Jm«  1(;7« 

Cr*  J4«i  If  the  plalntilT  declares,  that  whereas  queen  Elizabeth  was  feifcd 

SlV  11    A   ^^  ''*'*  ^^^  ''^^  advowfon  of  the  vicarage  of  5.  whereto  the  tithes  in 
vliKliiih.      8.  diil  liclonp,  and  that  the  defendant,  upon  the  ninth  of  June^ 
tA-nt,  ^Of,  did  ttOirm  himfrtf  to  be  lawful  incumbent  thereof,  and  that  he 
h.ul  li^'Jit  to  the  tlihcs  from  the  death  of  J,  N".  and  after,  upon 
»hr  lixtrcnth  of  ^wwr,  the  plaintiff  having  a  communication  with 
,tiw  (It  frndunt  nbuut  his  buying  of  the  defendant  the  faid  tithes  till 
Mirfutr/wfif  following,  the  defendant  adtunc fcierts  that  he  had  no 
f i^lit  thereto  (tlie  dcfcmhnt  not  having  been  inilituted,  (sV.)  yet 
ftrft?  l^  dttrNh'i'  fold  them  to  the  plaintiff  for  30/.  and  alleges  «r 
J^it^hf  th«t  /.  iV.  was  after  prefented,  £ifr.  and  took  the  tithes,  ^r. 
fh<f  nOion  diHS  not  lie  ^  for  there  was  no  warranty  that  the  plam- 
riir  ittould  tnj(>y  them  \  and  this  affirmation  alfo  was  in  time  pre* 
rrdr ti!  !0  the  file. 
V-iv.  tis  »So  If  the  pKdiuitTdechres,  that  upon  a  commimication  between 

II  •.^..y  *nii   jj^^  plaimiif  and  tin*  vicfrndunt,  for  the  purchafc  of  a  certain  term 
tk^\  iriin  i'»v  YC.\i{»,  which  the  defendant  then  had  in  certain  lands,  the  de- 
•  i*.  \'«      ft'iutant  .«,/V /'»'// tn  the  plaimiit,  that  the  faid  term  was  worth  150/. 
to  !»o  i\^\\  \  iv)  which  the  uid  phintifT^Vcin  adbibens  did  give  the 
det%Mul:uit  i>i^.\  for  the  fame,  and  that  after,  the  plaintiff* ofier- 
\\\^\  ih«*  t.ud  tvim  to  r>U\  could  iwt  get  fc  much  for  the  fame; 
\\w  rtv  Iton  dtv,**  tun  Uo  \  lor  here  was  only  a  naked  affirmation  of 
the  dcU  »\d»*ut*  il.,u  the  ;:  nn  was  worth  (o  much;  and  it  was  the 
|»lalutiil  N  to^lv  to  bv^livAT  l.ini. 
?i*'X  M»,         \\\\\  \\  on  «i  tu\>ty  tor  the  purchafc  of  ahoufe,  the  defendant 
^^  *    J\',i    urtunH  the  Hn\t  to  be  ;oA  t<r  jt-^  w^hereas  in  truth  it  is  but  20/. 
^♦v    Vj,     ***^*'  tl.ow  b\  the  pi  ;intit]r  i$  i:\!uocvi  to  gire  fo  much  more  than  the 
k»\»u.         houio  i>i  woKh*  iho  ^o^ion  ^j^  hos;  for  the  value  of  the  rent  is 
'Vf  ''^^'  uutui  ih^t  iiC^  m  ;*.c  i^aac  knowledge  ^  the  landlord  and  te- 
^  *  oant| 


dfttond  on  tfie  Cafe;  8  c 

luint ;  and  if  they  affirm  the  rent  to  be  more  than  it  is»  the  pur-  lo**  sjd. 
chafer  is  cheated,  and  (^j)  ought  to  have  a  remedy  for  it.  ' ^^"  ^|^* 

5ZZ.  S.  p.  tefirfved.  {a)  Bui  if  ^.  pofTefled  of  a  term  for  years,  offers  Co  fell  it  to  B»  and  fayi  thaC 
a  ilranger  would  have  given  him  20  L  for  chit  term,  by  which  meant  B.  buys  it,  though  in  truth  ji» 
was  never  o/fered  20/.  no  aclion  on  tbe  cafe  lies^  thought,  is  hereby  deceived  in  the  value*  Roil* 
Abr.  gs,  loi.     Sid.  146.  S.  P. 

2.  Where  Cafe  will  lie  for  a  Fraud  on  an  exprefs  Warranty* 

If  A,  being  a  goldfmith,  and  having  (kill  in  jewels  and  precious  Cro.  Jac.  4* 
ftones,  hath  a  ftope  which  he  affirms  to  be  a  Bezoar-ftonc,  and  ^^^^^ 
fells  it  to  B.  for  100/.  when  in  faft  it  was  no  Bezoar*ftone>  no  chandler 
adion  lies  againft  A.  j  for  every  one  in  felling  his  wares  will  affirm  «"<»  Loput^ 
Aathis  wares  are  good,  or  that  the  horfe  which  he  fells  is  found ;  "f^J^,^'* 
and  yet  if  he  does  not  warrant  them  fo,  if  falfe,  no  a£tion  lies  (b).  cam'fcace\ 

'*  and  the  firft 
jadgment  ret ?rled  accordingly  by  all  the  juftices  and  barons,  cont,  jiadafott»  Fide  Dyer,  75-  in  Margin^ 
S*C.  citedy  as  adjudged  in  S.  R»  and  they  faid,  that  the  opinion  of  Popbam  was.  That  if  I  have  any 
commodity,  which  is  corrupt,  and  knowing  it  to  be  fo,  fell  it  for  good,  and  affirm  it  to  be  fo,  an 
afiioa  lies  for  this  deceit  j  but  though  it  be  corrupted,  if  I  know  i:  not,  though  I  affirm  it  to  be 
good,  yet  no  adion  lies,  unlefi  J  warrant  it  to  be  fo.  Cro.  Jac.  469.  S.  C.  cited,  as  adjudged  in  B.  Rm 
t  Roll.  Rep.  5*  S.  C.  cited,  and  faid  that  the  judgment  was  reverfed,  becaufe  it  was  not  pleaded 
that  he  knew  it  to  be  falfe  at  the  time  of  the  fale.  Vide  p^ea  letter  (F),  where  the  viffcuatlers,  &€• 
afiing  contrary  to  the  dary  of  their  cal'ing,  ihall  be  charged,  and  the  heads  of  inn-kaepen,  carriers,  &t- 
[  (6)  An  affimiacion  at  the  t'ime  of  a  fale  is  a  warranty,  provided  it  appear  in  evidence  to  have  been  fm 
intended.     3  Term  Rep.  57.  fupra,  (£•)] 

But  if  a  man  (r)  fells  a  tun  of  wine,  and  warrants  it  to  be  iiH.6.  i?. 
found,  and  not  corrupted,  if  it  be  corrupted,  an  aBion  upon  the  F'N.B.  94. 
^fi  lies.  Poph.  143. 

S.  p.  cited,  jf.  fells  Aeep,  and  warrants  that  they  are  found,  and  (Kail  continue  fo  fdr  a  year  after^ 
tfcisisgood,  and  /hali  bind  him.  y'ldeDdinv.  Abr.  188.  96.  (c)  This  a^ion  lies,  though  he  hath 
not  paid  for  ic  j  for  the  other  may  have  debt  for  his  money.     Ero.  GuarraAty,  59. 

So  {d)  if  a  man  fells  a  horfe,  and  {e)  warrants  him  to  be  found  C*')  iiH.6» 
if  his  wind  and  limbs,  if  he  be  not,  an  aRion  upon  the  cafe  lies.      \i^^  'g  *^  ' 

S.  C.  {e)  But  without  fuch  warranty  no  action  lies.  20  H.  6.  35.  F.  N.  B.  94*  S:  P.  Bridg* 
JI7.  S.  P.  Roll.  Abr.  90.  S.  P.  [If  fold  at  the  price  of  a  found  horfe,  cafe  in  tbe  nature  of  deceit 
woald  lie.  Delancey  v.  Dymock,  fittings  after  Eafler  term  17894  coram  lA,  Keayon*  See  too 
jWeoddef.  199-] 

If  a  man,  knowing  his  horfe  to  be  lame  and  foundred,  offisrs  I^oU-  Abr. 
him  to  me  to  buy,  and  warrants  him  to  be  found,  t5*r.  relying  ?;»  ^^^ 
upon  which  I  buy  him,  by  which  I  am  deceived,  (f)  though  the  ^uare.  For 
warranty  here  was  before  the  fale,  yet  becaufe  this  wais  the  caufe  itisagene* 
of  the  fale,  an  aSion  upon  the  cafe  lies  thereupon.  thatthc 

warranty  xmift  be  made  ar  the  time  of  the  fale.  Vide  Cnf.  Jac.  4.  196, 197.  630.  nor  can  it  be  made 
after;  per  Bridge  127.  Godb.  31.  Vide  Salk.  211.  pi.  4-  [Where  a  treaty  for  the  fale  of  a  com- 
modity had  beeil  entirely  broken  oH>  a  warranty  made  at  the  time  of  fuch  fale  was  holden  not  tocx* 
tend  to  a  fabfeqoent  fide  of  the  fame  commodity  at  a  redaced  priM*     Anon*  Str.  414*] 

If  A.  fells  a  horfe  to  B.  and  warrants  him  td  be  found  of  wind  '^^^^  Abr. 
and  Hmb,  and  dean  of  legs,  whereas  he  well  knows  that  he  is  J^jjg^.' 
fhoalder-pitched,  and  ha$  fplints  upon  his  legs,  an  adion  lies  2R0II.  Rep^ 
ig^nft  him  upon  this  warranty ;  {g)  for  thefe  impcrfeftions  are  ^^.^^^^^ 
not  fubje£l  to  the  view  of  an  unfkilful  perfon*  \^>^  But 

ftetre  of  the  wvranty  of  a  horfe  t2»t  is  blind.    2  Roll*  Rep.  5.    Brldg,  118,    OiTcrricy  where  ht 
Vol,  L  G  ka* 
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-.«-^  »- . «iA  Cn>.  Jac.  3S-.    %  ML  9f 

>  J    F.  ^  B-  9^  WK  (()•  2  Wooddef.  41  s* 

sfarrL  -^^g  trie  crrendant  fold  him  a  horfc  fiich 

^   ^  li^onc^  i'  in-im  vcuraniizavit  equumpraS^ 

ai  jc  -iniiiii.  w  r«t  Init  irn^,  wt^opon  be  p^d  his  money,  and 

^^  _^  jicrs  ':;>;*r  r'lr  ;c<  r»«,  CT***-  00  pica  ffon  nvarranthaviU 
l^^tisaiEJai  X  tttIc:;  1-^  k  w^  objeacd  in  arreft  of  judg- 
,^  ,  -]2^  f:^  w-nc  v<'  la  ere  is  a  TifiWe  thing,  whereas  the 
^^JZ  ^-^  --  n— r  -  ic-cr  "ifrairies;  but  to  this  it  was  an- 
,^y  --i  iiiii  r^i'-J.  ::▼  rifi  Ccurt,  tiutthis  might  be  fo,  and  muft 
:  ^"^  ;  ^/-^  -7,    .--^  cu:  -uTf  hire  found  that  the  defendant 

:  .  ^..  ,^  1.  \i  liu:  wrrT:i::iT  is  here  fet  forth,  it  might  be 
*^i  :£:=c  if3:r  tie  Ll^,  wbcKiS  it  o^ight  to  be  part  of  the  vcrj 

-  _  ^  .--..-. .  *-r  dx  lUTmcnt  was  afterwards,  and  it  wa$ 
3r,.*  1. :~t  -  _  Lj3:d  ic  bircila,  which  was  imperfecl  without  it. 
*^-7X^"'\g'-.  ci-rcti  wiTTJntT  not  refpefling  the  foundnds 
^'^ia  nxte>*  teVcnii  diAincl  matter,  as  their  age }  and  it 
r.  r",,^. ;:_  _  -f  Liie,  thii  the  horfes,  if  conceived  to  be  unfound, 

C^-.  Srrcr  if  tbe  honcs  are  not  of  the  age  they  are  warranWl 
S^Crhctt-h  thcT  are  not  returned  tiU  after  fuch  tune  la> 
^^^  f^V-:  coitditioa  of  faie  appUes  only  to  the  tinfound- 
Zl^^  iocs  the  buvcr  lole  his  remedy,  though  upon  the  fd- 
K  'r^^  10  uie  them  back,  he  fells  them  agam  to  a  third 

^^  been  determined  by  the  court  of  Common  Pleas,  that  d« 
fe^er  of  an  unfound  horfe  warranted  found,  if  it  can Jjc  dearj 
^^ZLa  that  the  horfe  was  unfound  at  the  time  of  the  faJe,  a 
Ebkto  an  adion  on  the  warranty,  without  notice  or  return.] 

(F^    Of  Aaions  on  the  Cafe  for  Injuries  to  a  Maa's 
Perfon,  Property,  Right,  or  Privilege. 

,T  jt  rides  an  unruly  horfc  in  LimoMs-Jm  Felds,  (^ingaplw 
r««.  »•<•  1 »  ^'  r  f  *  "  "  ^  ^hv  the  king's  fubieas,  and  unfit  for  fuch 
•^;:;Z^  Tl^/^rSklnd  W  him'.  and\he  horfe  breaks  fr^/ 
^^^•^-  ^T^.TySB  Z  gricvoufly  hurts  him,  igc.  B.  fliall  havean 
fc,„,:  c»6.  and  run*  orw  ^  ^)   K       y,  the  mifchicf  was  done  againft  the 

»^-*'"  ■      ri«   w£  mifdiief  probably  might  enfue,  J.  mua  anfwtr 
tXr     A'co^fcciaencc  of  fo  ill  an  aft. 

P,XZ,  ..o.     IBut  i.  f-'""  "^i^Thl^hShW  i.  done  b,  ^'^'^^'^'Z'J^ 
fhiVMll  *«  .»*!.     l«"«'r    '».»"  ^~e  of  their  ticioufnefi  befonbc  «n  b.  A»sei,  *^r^ 

n.M.r  .cum.  U.  .t^  ;1«»^*^«^;,^^^^  Ld. /„m.  606.  .5«J.    «  Salk- «>-l 

K.U.  AK..       So  if  a  man  '■•y*  J°SJ  . ,   by.  yet  if  by  means  thereof  my  ho* 


dftfonier  on  tte  €a(t.  Sfj 

ftumbleSy  and  thereby  I  am  wounded  or  hurt,  I  fliall  have  an  ac^  nuices  aod 

iion  on  tie  cafe.  better  G. 

For  an  injury  accruing  to  a  man  in  his  {a)  real  cftate  of  Roll,  Abr. 
frecho/d  or  inheritance,  cafe  will  lie;  as  if  A.  levies  a  fine,  »oo* 
futfcTs  a  recovery,    acknowledges  a  judgment,   recognizance,  i^^^ 
Aatate   merchant,    or  ilaple,    in  my  name,  I  may  have  an  truiVforme 
afiioo^  wfufcsto 

execute  the 
tnifty  I  iiAve  DO  remedy  bat  in  Chancery ;  bnt  if  he  enfeoffs  another,  an  aSiwn  on  tbt  cafe  lies.    Roll. 
Abr.  loS,  2  Veoc.  27.   So  if  the  officer  lefufes  to  enrol  a  baifain  and  faie.   Sid.  209.  2  BolK.  336. 

If  a  parifliioner  fets  out  his  tithes  of  hay  duly,  and  requires  the  Ro"-  Abr. 
parfon  to  carry  them  off  his  land,  but  he  does  not  carry  them  off  '^|i„, 
in  a  convenient  time,  per  quod  the  grafs  where  the  hay  lies  is  im-  1891.  [The 
paired  by  the  ha/s  lying  upon  it,  an  oBion  upon  the' cafe  lies  pa^onlsnot 
againfttheparfon.  Schlof 

irafs  the  day  it  if  cut,  but  may  let  it  lie  there  long  enough  to  make  it  into  hay.  Stra.  245'J     ^*^^ 
i     61  this  head  of  Tithes,  and  for  trelpafles  on  land,  title  Treffafs. 

I 

i 

I  If  a  man  who  ought  to  inclofe  againft  my  land  docs  not  RoU.  Abr. 
indofe,  per  quod  the  cattle  of  his  tenants  enter  into  my  land  io5«  •  Or 
and  do  damage  to  me,  i  may  have  an  aBion  on  the  cafe  againft  ^*  "^^*  ^' 

J^Un  *•  pcrfon. 

[Hb  adion  can  be  brought  only  againft  the  tenant  in  pofleffion.     4  Term  Rep.  318.     Supra  (B).J 

If  J,  being  a  mafon,  and  ufing  to  fell  ftones,  is  poffefled  of  a  Cro.  jac. 
certain  ftonc-pit,  and  B.  intending  to  difcredit  it  and  deprive  him  ^^*  ^^^^ 
of  the  profit  of  the  faid  mine,  impofes  fo  great  threats  upon  his  s.  c\ 
I  workmen,  and  difturbs  all  comers,  threatening  to  maim  and  vex 
tbem  with  fuits  if  they  buy  any  ftones,  fo  that  fome  defift  from 
;  working,  and  others  nrom  buying,  l^c.  A.  ihall  have  an  aSiion 
I  f^  the  cafe  againft  ^8.,  for  die  profit  of  his  mine  is  thereby  im- 
paired. * 

If  a  man  menaces  my  tenants  at  will  of  life  and  member,  per  R«»W,  Abr. 
quod  they  (b)  depart  from  their  tenures,  an  a^ion  upon  the  cafe  lies  (^/gut  ^j,^ 

»pinft  him.  threatening, 

without 
dielr  defarture,  is  no  caufe  of  adion.     Roll.  Abr.  io8.     IVherc  a  copyholder  may  have  cafe  agahiil 
bis  lord  for  cutting  the  tops  of  trees,*  for  net  admitting  on  a  furrender,  or  for  not  holding  a  court, 
^di  head  of  Cepjhcld* 

If  a  commoner,  who  hath  a  right  to  common  by  grant  or  pre-  But  for  this 
fcription,  be  difturbed  by  the  lord  or  a  ftranger,  in  the  enjoyment,  q^^**"^  ^^ 
he  may  have  an  oHion  on  the  cafe.  and  Danv. 

J74*    4  Mod.  175.    6Mod.  1^    Ld.  Ray m*  1215.    Salk.  170.  pi.  3.  364.  pi.  5.    "Skin.  214. 
l^tw.  74. 10 1. 

rif  a  man  have  a  private  way  over  the  land  of  another,  and  be  i  R.  Abr. 
«wniacd  in  the  enjoyment  of  it,  this  a£Hon  lies,  whether  he  ^^j  ^^' 
claim  it  by  exprefis  refervation  in  any  modem  deed,  by  grant,  by     '  **    ' 
vrefcription,  or  by  operation  of  law.    This  eafement  may  be  ob-  *  R.  Abr. 
ftruaed  in  an  adionable  manner,  not  only  by  ftopping  up  the  way  '4<>' 
or  paflage,  but  by  ploughing  up  the  land  oyer  which  the  road  lies. 
It  if  fttffi^ient  as  againft  a  wrongdoer,  for  the  declaration  to  al-  iventr.274» 

G  %  lege  ^^«*  7. 


84  a£tion0  on  tbe  CaC^. 

In  in  aftioo  lege  generally  that  the  plaintifF  was  lawfully  poflefied  of  a  certain 
^**'?  *not  ^^^^^^^^i  *"^  ^y  reafon  thereof  entitled  to  the  way  in  queftion, 
repairing  a     without  deducing   a  regular  title   from   any  pqrion  feifcd  in 

frvntc  road    fee. 

leading 

through  hii  groundi,  it  is  ruffiueot  to  charge  him  at  occupier^  upon  hit  poiTeffioa  mciel/.   Rider 

V.  Smith.     3  Term  Rep.  766* 

1  lu  Abr.  If  any  perfon  ere£bs  a  fmelting*houfe,  or  works  for  making 
^fc.^** ^*  aquafortis,  or  fuch  like,  the  vapour  and  fmoke  of  tehich  fpoB 
Burr.  3/3.    the  grafs  or  com,  or  injure  the  cattle  of  his  neighbour,  it  is  a 

nuifance  to  the  land  for  which  this  adion  lies«] 
FordiU  viJ«      If  A.  hath  a  mill  by  prefcription  which  he  hath  ufed  to  repaiTi 
^  d^iV      *"^  **  which  all  the  tenants  of  the  manor,  time  out  of  mind, 
Abr.  107.    ^^^c  ground  their  corn  and  grain  fpent  in  the  houfes  of  the  tenants 
DanT.  Abr.   of  the  faid  manor,  if  one  of  the  tenants  grinds  his  com  elfe- 

Ca^*"*?.  ^^^^^>  •''  ^^^^  ^^^^  *"  aSfio/i  on  the  cafe  againft  hinu  So  if  if.  by 
Comb.  9.  '  his  prefcription  has  a  mill  on  his  own  land,  and  B*  ere£ls  a  miu 
SkiA.  175.  on  his  own  land,  if  by  this  AS  mill  receives  any  •  prejudice  by 
j}' 5- 3>^'  having  the  water  flopped  or  drawn  away,  or  having  too  great 
^!  2*5.         a  quantity  of  water  run  on  his  mill,  by  which  it  cannot  grind 

as  much  as  it  ufed  to  do,  A,  (hall  have  an  aflion  on  the  cafe  againft 

him. 

Bfown  T.  [If  a  man  have  ancient  pits  which  are  replenilhed  by  a  rifulet,    j 

Beft,  iWilf.  jj^  jjj^jjy  cleanfc,  but  cannot  change  or  enlarge  them,  if  he  docs, 

he  is  liable  to  an  a£lion  on  tlic  cafe  for  diverting  the  water. 
BUrfetv.  If  a  man  have  an  ancient  ferry,  and  another  fet  up  a  new  ferry 

Hart,  M.  18  f^  ^g^,.  ^q  \^  ^^  ^q  draw  away  the  cuftom,  cafe  lies  j  for  he  who 
c.  B.  BoU.  has  an  ancient  ferry  is  compellable  by  law  to  keep  boats,  Isfc.  and 
iVf.  i>rf.76.  therefore  the  law  having  impofed  an  obligation  upon  him,  protcds 

him  in  the  exclnfive  enjoyment  of  the  right. 
Tripp  ▼.  But  an  exclufive  right  to  a  ferry  from  A.  to  B.  docs  not  prevent 

TamRep.  P^^f*°^^  ^^^"^  go^^g  by  any  othef  boat  from  A.  direSly  to  C. 
666.       '    though  it  be  near  to  J?.,  provided  it  be  not  done  fraudulently,  and 

merely  for  the  purpofc  of  avoiding  the  regular  ferry.] 
Keii.  98.  bb  For  injuries  to  a  man's  houfe  or  habitation,  an  aEiion  on  the  ct^ 
r.N.B.ia7-  will  lie }  as  if  A.  hath  the  upper  room,  and  J?,  the  under  roomi 
«5?*So'Ar  ^"*^  •^*  ocglefts  to  cover  his  upper  room,  jB.  may  have  alia^w* 
may  force  on  the  cafe  againft  A^  and  thereby  compel  him  to  cover  lu6 
B.  to  fup-     upper  room  for  the  prefervation  of  the  timber  of  the  under 

port  bit  ufl-  _^^ 

der  room  for  ^OOm. 
the  prefervation  of  the  upper  room  of  ^.    Kdw.  98. 

Poph.  46.  If  the  plaintiff  declares  that  J.  S.  bemg  feifed  of  a  meffuage  in 
Hd^dtr''  fee,  23  April  32  £liz.  did  demife  to  the  plaintiff  a  cellar  ftom 
adjttdged'in  week  to  Week,  &r.  and  that  after,  toz.  29  July  32  Eliz.  J.  S.  did 
the  court  of  demife  to  the  defendant  a  warehoufe,  beiae  right  over  the  (aid 
Mdaffimed  Cellar,  tohold  from  week  to  week,  is^c.  and  that  the  plaintiff  being 
in  Cam'  poffcffcd  of  the  Cellar,  and  the  defendant  of  the  faid  warehoufe,  . 
^'*  *  and  the  plaintiff  then  having  in  the  faid  cellar  three  butts  of  fack, 
^"s.  C.'  ^^  ^^^  ^^'"^  of  40/.  fcff.  the  defendant  30  July  32  Eliz.  did  place 
fo  great  a  weight  of  goods  ia  the  faid  warehoufe^  and  thereby  did 

fo 
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fo  ovct-burdcn  the  floor  of  the  faid  warchoufe,  that  by  force  and 
vreight  of  the  faid  burthen,  the  faid  floor  on  the  faid  30  July 
brokey  and  the  faid  goods  did  fall  upon  the  faid  butts,  and  brole 
the  fame,  &r.  and  the  defendant  pleads  that  a  (hon  time  before 
the  floor  did  fuftain  as  great  weight  as  this,  and  the  warehoufe 
"was  let  to  him  to  lay  in  thirty  tun  weight,  and  that  he  had  placed 
there  but  fourteen  tun  •,  and  that  what  damage  had  happened  to 
the  plaintiff,  was  by  reafon  that  the  floor  at  the  time,  as  alfo  be- 
fore the  leafe  to  him  made,  was  rotten,  and  the  ^all  whereupon 
the  floor  lay  fo  decayed,  that  the  faid  floor  broke,  fsTr.  for  want  of 
reparations  before  the  leafe  to  him  made  ;  the  plaintiff  {hall  have 
bis  judgment,  for  it  is  exprefsly  alleged  that  the  floor>  by  the 
weight  of  the  faid  merphandife,  did  break,  and  that  is  not  traverfed 
bat  anfwered  argumentatively  only,  viz.  that  it  did  bear  more  be- 
fore, trgo^  &c.  and  though  it  was  ruinous  when  the  defendant  took 
it,  yet  if  it  fell  by  reafon  of  any  weight  by  the  defendant  placed 
there,  he  muft  anfwer  for  the  confequence. 

It  was  formerly  holden,  that  if  a  fire  broke  out  accidentally  in  a  For  the  cafes 
man's  houfe,  and  raged  to  that  degree  as  to  bum  his  neighbour's,  ^^^p}^*^* 
that  he  in  whofe  houfe  the  fire  firft  happened,  was  liable  to  an  Abr.  10, 1*1. 
affion  an  the  cafe  on  the  general  cuftom  of  the  realm,  quod  quilibet  ao<)  Saik. 
igfirfn  fuum  faivo,  iffc.  ,5.  p,.  ^.  C.rth.  425/  Lut.  \\. 

"  But  now  by  the  6  Ann.  cap.  3 1 .  feB.  6,  7.  it  is  ena£fced,  that  no  This  feaion 
<«  aAion,  fuit,  or  procefs  whatfoever  fliall  be  had,  maintained,  or  ^l,'**,'^* 
**  profecuted  againft  any  perfon  in  whofe  houfe  or  chamber  any  Ann.  C/J4. 
**  fire  (hall  accidentally  begin,  or  any  recompence  be  made  by  <"•  ••  ^ 
"  fuch   perfon   for  any  damage  fuffered   or  occafioned  tliere-  ^^'^^^^^^* 
•*  by,  &f .  ^rovi^rf  that  nothing  contained  in  the  zQ,  (hall  extend  i^thcdu 
*'  to  defeat  or  make  void  any  contrail  or  agreement  made  between 
**  landlord  and  tenant." 

If  the  plaintiff  declares  that  he  was  and  is  yet  poflefled  of  a  Cto.  Car. 
leafe  for  feveral  years  adtunc  {jT  adhuc  ventur'  or  and  in  a  houfe,  ^^J[  ^^J 
and  that  he  demifed  the  fame  to  the  defendant  for  fix  months,  adjudged.  * 
and   that  after  the   fix   months  expired,    the   defendant  being 
permitted  to  occupy  the  faid  houfe  for  two  months  longer,  pulled 
down  the  windows,  &r«'this  adion  well  lies,  in  regard  that  the 
plaintiff  is  chargeable  over  in  an  a£iion  of  w(j^e. 

If  a  man  hath  an  ancient  houfe,  and  another  builds  a  houfe  fo  9  Co*  5^« 
near  that  his  windows  arc  darkened,  he  may  have  an  [a)  aBion  on  tjJJe  jj^i,* 
tbt  cafe  againft  him.  fances,  and 

Danv.  103. 
Csth.  454-  Comb.  4S1.  6  Mod.  ti6*  313*  See  Ld.  Raym.  Sgi.  713.  2  Saik.  459.  pi*  4* 
460*  pi*  6.  \%  Mod.  63*  (a)  So  if  a  man  boilds  a  houfe  fo  near  mine  as  to  caufe  the  rain  to  fall 
ny  hottie*    Roll.  Abr.  107.    %  Leon*  93*  S.  P.     [i  Str.  643.  Fortefc.  %\i.  S.  P.] 


[If  a  man  h^ive  a  right  to  fit  in  a  particular  pew  in  a  church,  Stockt  v. 
and  be  difturbed  therein,  he  may  have  an  a£kion  on  the  cafe,  ^^  j^' 
Such  right  may  be  claimed  either  by  prefcription  as  appurtenant  4^8.  Gib^ 
to  a  mefliiage  from  keeping  it  in  repair  \  or  under  a  faculty  ^^'  643* 
\^)  (nun  the  ordinary;  or  perhaps  under  an  allotment  and  agree*  L^',\^a. 
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I'xkv.TiT'  mrnt  with  the  miniftcr  and  churchwaidens,  efpccuUf  where  die 
lor,  I  Wiif,  chui-cfi  ia  rebuilt.  In  all  cafes  it  Teems  ueccSuy  to  claim  die 
(a)  From  pew  as  appurtenant  to  a  mcflii.ige  in  the  declaration  (^),  Where 
lane  unin-  tliis  action  IB  broujjht  againil  a  ilungcr  or  wrongdoer,  it  is  Cuf- 
tmiipitd  ficient  for  the  plaintiff  to  allege  in  his  declaration  that  he  is  en- 
euity'toiylx  titled  fajT  prefcription  to  the  pew  in  qucdion,  as  appurtcoant 
pitri.mtd,  to  his  melTuagc,  without  farther  Hating  the  particulars  of  his 
i  ^s""aT  '^'*''"'  ('")■  ^"^  iigainft  the  ordinary,  who  has  prima  ficie  the  difpofai 
cuiiy  tD  J  ol  all  the  fcats  in  the  church,  a  title  or  coolidcration  muH  be 
tntn  tni  hti  flicwn  in  the  declaration  and  proved  j  as  a  faculty  from  one  of 
■on"  n"r'it  '*'*  ptcdcceffors  hating  built  at  a  diClant  period,  or  by  due 
•  (Htriiiii-  audiority,  fuch  pew,  or  having  conflantly  repaired  the  fame. 
tliin  M  tf 

rurtiniiil  I"  l/nd.  i  Tnm  Rtp.  «iS.  i  B.  E.  L.  551.  S«  Crofi  *.  Silter,  5  Tmr  Rep.  6)9, 
I  which  ofc  lh<  King'!  Bench  helil,  that  the  r<:ii:nicn  lo  tbe  ccckfiiBiul  coutu  mc  bM 
*rin(Mvi  f  viilrnCT;  gf  ih*  right.  But  ibil  cife  dotx  lui  fecm  to  atTwd  mj  geaeni  nik,  foi  the  tin 
fiipirhir 'tiMilIiiiljurirdr^^DniipTcicnat  to  hi<e  dedded  pofiiiT^l;  oa  the  right,  j  WaoddeC  i;6. 
(A)  ■  Wllf,  lit.  I  Term  Kep.  tji.  (t)  An  oninierTupiisI  pollcSon  of  the  pew  for  Mnj  jtm 
li  piiliimpll**  cildinti  "fi  (itcfctiptiK  ri|ht ;  bat  ihjc  pitfiimpticia  mij  be  lehocted  by  pioof  of  tbt 
fluit-iiiiUiiu  uf  (hi  piw  b«rui(  thit  litna.    Cri£[b  v.  Miatwwi.     5  Tctin  Rep.  •96. 

fiiHlh,  i'«».       Tf  a  pArfon  deface  a  grave-flone  or  coat  armour  In  a  church,  this 

l'»'  J'  jftT-  nitioii  [ies,  notwithftanding  the  injury  be  wilful  and  dire£t :  for 

in  llii)  cnfc,  as  in  that  immediately  preceding,  trefpafs  viet  armii 

CAiuwX  be  brought  i  becaufe  the  freehold  of  the  church  is  in  the 

lo(tiirO 

An  to  the  torts  and  injuries affe^inga  man's  pcrfoiial  property, 

■  ml  for  which  nno(9j>«  on  the  cafe  is  the  proper  remedy,  they  are  fa 

ItiMiiy  and  lt>  various  in  their  kinds,  that  they  cannot  well  be  hid 

|<<)i;dltrr  \  I  (hill  fet  down  only  fome  of  them  here,  and  fuch  as 

ni.iy  itovcrn  in  like  cafes. 

IMit«  V.  [  I'rtuid  urn)  deceit  in  the  defendant,  and  damage  to  the  phiniif, 

•"]"""'•      itvi-  »  fiillHient  foiuulation  for  this  aftton,  though  no  benefit  ac- 

jViiri'i.      t  int'  lit  the  dtrfyndiint }  therefore  it  was  holden  by  thiee  Jiiftices 

td'  the  Ciiurt  of  K.  B.,  aguintl  Gri^e  J.  that  it  would  lie  for  a  faife 

•illiiiniitlon  rcfpeclin^  the  credit  of  a  third  perfon,  made  with 

Intent  to  deceive  the  plaintilT,  and  by  which  he  was  injured, 

ihtxitgli  it  did  not  appear  that  the  defendant  was  benefited  by 

|ln*  deceit,  or  that  he  colluded  with  him  of  whom  he  ga« 

llu'  li^titioiil  charafter.] 

"  "   *■  If  a  iii,in  r»«s  the  name  of  the  obligor  out  of  an  obliga- 

|ii>n,  Nnd  ill  the  room  thereof  puts  in  the  name  of  J.&,  and 

nli,'i-  Uicii  him  upon  this  obligition,  J.  S.  may  have  an  affiainn 

/'■.  ...;■. 

t   N    B.O*'     Mbot,  *•*.     rMfc«fiB|««>|,  knowliijbjmto  be  aecuflomedwbili 
1     Alii,  la.     |irti«eft««iJiUt*»horlei  fcr  the  owneroujhtto  bin  deftrnjod  hkno 

„ „|,|,(H'.     U.  R»VM.  ffl.     Th«b»hitl>  done  fo  (Win  brfiwBiirufficieotpioof  of 

\ti\\    t.'t  uitnithf  luHtiMillvttuUlbepUintia^hHhBledtcifcttahiicLadii.   P^ 

\t  .f  trtlittn  my  cattle  «nd  drires  them  into  .B.'sclof?,  whew 
llitv  til'  (*•  l\i>'h' prejudice  as  fubjctb  nw  to  5.'s  aftioD,  I  may 
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r 

If  a  man  lend  or  hire  another's  horfe,  and  for  want  of  fafe  ^^^  ^^J** 
keeping  the  horfc  die,  the  owner  may  have  an  aflion  on  tie  cafe  ovJen^  ct** 
to  repair  the  damage  fuftained  by  the  negligence  of  the  borrower,  ^co.  14. 
So  if  SI  man  lend  another  {heep  to  tath  his  land,  and  by  the  negli-  Dyer,  lai. 
gence  of  the  borrower  they  are  drowned.     So  if  a  man  lend  an-  j^^J^* 
other  a  horfe,  who  puts  him  into  a  ruiiv>us  ftable,  which  tumbles  in  ^tud.  240. 
vpon  hkn  and  kills  him  •,  or  if  a  man  over-ride  a  horfe  lent  or  hired  Lutw.  ^%» 
jto  him,  in  all  thcfe  cafes  an  aftion  will  He;  but  \i  the  ftable  had 
fallen  by  a  violent  tempeft,  or  the  horfe  died  of  any  difeafe,  then 
had  the  hirer  or  borrower  been  excufed. 

If  A.  obtains  a  judgment  in  debt  againft  B.  as  executor  to  his  Godb.  185. 
father,  and  thereupon  A,  takes  out  a  fieri  facias^  but  before  the  *  ^^'j^*** 
fheTiflPcan  execute  it  B,  fecrete  fcT  fraudulenter  fells,  removes,  and  a86*  Thit 
difpofes  of  ail  the  teftator's  goods,  fo  that  the  fheriff  is  forced  to  laftauthority 
return  nuUa  bam,  isfc.  an  aSiion  upon  the  cafe  lies  againft  A,  for  the  JJ*'^*'^^. 
iheriflP could  not  return  a  devaftavii  g  and  if  this  aAion  does  not  lie,  ry. 
the  party  is  without  remedy. 

If  A.  declares  that  he  had  obtained  judgment  againft  y.  S.  for  Carth.  3, 4, 
100/.  and  that  100/.  more  was  due  to  him  for  rentarrear  j  that  he  l™'ij°*^ 
intending  to  take  out  execution,  and  alfo  to  bring  an  a£tion  of  idjudge/oa 
debt  for  the  rent  in  arrear,  (the  faid  J.  S.  being  then  poflefled  of  demurrer  in 
goods  and  chattels  fufficie'nt  to  difcharge  the  whole,)  which  being  ^kJ^^ 
very  well  known  to  J8.  (the  defendant)  he,  by  covin  confpiring  theHour« 
^'ith  the  faid  J,  S.  to  defeat  him  of  his  execution,  and  of  reco-  of  Peers, 
j  vering  the  money  for  rent  arrear,  procured  the  faid  J,  S.  to  con- 

J  fefs  a  judgment  for  160/.  (of  fuch  a  term)  to  one  J.  N.  ubirevera 

1  the  faid  J.  S.  did  not  owe  any  thing  to  the  faid  J.  N.  and  that  he 

'  fued  out  execution  on  this  feigned  judgment,  oy  virtue  whereof 

i  lie  feifed  all  the  goods  and  chattels  of  the  faid  J.  S.  which 

;  lie  efloined  to  places  unknown,  and  converted  to  his  own  ufe, 

by   reafon  whereof  the  plaintiff  loft  his  debt ;  the  a^lion  well 
lies. 

Alfo  for  injuries  done  to  a  man  with  tctpcSt  to  his  wife,  as  by  Leon.  040* 
havini^  criminal  converfation  with  her ;  with  refpeft  to  his  child,  Jf7'  *^S* 
as  by  entiang  him  away,  or  by  enticmg  away  his  fervant  (a) ;  or  2  Le?.  63. 
if  my  fervant  without  caufe  or  licence  departs  from  my  fervice^  [Or  by  fe- 
and  y.  5.  knowing  him  to  be  my  fervant,  retains  him  in  his  fer-  ^^*^'"6  •**• 
vice,  and  fo  keeps  him ;  an  a£lion  lies.  ^«r  ^od 

Jervhiuwt 
amfu  If  the  daughter  be  of  age,  a6ls  of  fer  vice  nuft  be  proved,  s  Term  R^.  i66.  3  Burr. 
\%1%m  In  anions  of  adultery,  the  ]iroper  form  is  trefpafs  :  and  for  the  other  injuriei  adverted 
to  in  the  text,  (atisfa£lion  may  be  had  in  that  form  of  action.  Cowp.  54.  3  Wilf.  28.  See  % 
Term  Rep.  167.  Ld.  Ra^m.  1032.  and  the  remarks  thereon  in  3  Wooddcf.  245,  146.  n» 
(tf)  B«t  where  a  fervant  had  ct^venanted  to  work  at  a  trade  for  a  limited  time,  under  a  penalty, 
and  having  quitted  his  place,  the  mafter  fued  him  and  iceovered  the  penalty ;  this  was  hoMen  \A 
difcharge  die  fecond  mafter  from  an  action  for  hiring  him,  the  penalty  being  deemed  full  flitisfadioa 
ior  Cbfi  iols  of  ierrice.*  Bird  ▼•  RandaU.     3  Burr.  1345.     i  Bl.  Rep.  373.  S.  C] 

[So  it  was  hoWen,  that  this  ailion  would  He  where  the  defend-  Sheperd  ▼. 
9flt  falfely  and  maliciouflj  wrote  a  letter  to  a  pcrfon  who  was  ^^l^^ 
engaged  to  take  the  plaintiff  as  his  wife^  fuggeiling,  that  be  was  i  Lev,  534 

G  4  her 
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s.  c.  tKcb.  her  hulband,  by  means  whereof  the  intended  maniage  was  fruC' 

]t  feeiqfy  anlels  foine  fpecial  damage  coold  have  been  proved  ^  that  this  caofe  would  htfc  been  pfOper 
oply  for  the  ecdefiaftical  cowt^  i»oder  the  name  of  a  fuit  for  jadiutioo  of  marriage.  3  Wooddef.  si  x-J 

Roll  Abr.  So  if  a  man  digs  a  ditch  in  the  highw;iy,  *  into  which  my  fcr«r 
^«LVo1l'  ^^  ^^^^  ^"^  brcsis  his  thigh,  by  wWch  I  lofc  his  fcnricc  for  ^ 
Rep.  1Z4.  long  time,  I  {hall  have  an  a^ion  on  th€  cafe  againft  him  (a)  for  the 
(tf )  So  for    io{3  Qf  hi3  fervicc. 

(iiggiog  a 

pity  per  qtud  J'  S»  for  wboic  life  I  hold  laxidsy  was  drowned.    Keb.  S47. 

riir  Af-  Alfo  oBians  on  the  cafe  are  proper  for  injuries  in  difturbing  one 

Roil'^Abr.    ^^  ^^  enjoyment  of  any  right  or  privilege  he  is  entitled  to;  as  if 

996.'      '    the  beadle  of  an  hundred  ought  by  virtue  of  his  place  to  have  by 

prefcription  certain  gallons  of  beer  of  every  brewer  at  a  certain 

price,  if  the  brewers  will  not  fufier  him  to  have  it  accordingly^  an 

aBion  upon  the  cafe  lies* 

7H.4.44*  If  a  man  ought  to  have  toll  upon  the  buying  of  cattle  in  a 
i'e.  h^  ^  market,  if  one  buys  cattle  and  does  not  pay  the  toll,  an  aBion  om 
Fitx!jsaum  tie  cafe  lies  againft  him. 

JurUCafit 

%6.  S.  C.  Bro.  37.  S.  C.  Roll.  Abr.  106.  Sl  C.  In  fuch  cafe,  aJfumpJU  is  now  afually  brought, 
I  Term  Rep.  616.  66o.  So  if  perfoos  coming  to  market  are  difturbed,  by  whi^h  1  lofe  my  toll, 
an  adion  on  the  cafe  lies*  ii.H.  4.  47.  b.  Roll.  Abr.  106.  Vent  26.  2S«  or  if  upon  a  faie  in 
a  fur  a  ftranger  difturbt  the  lord  i|i  talung  the  toll,  an  adion  upon  the  cafe  lies.  9  H.  6.  45.  Roll* 
Abr.  io6«     I  it  is  the  proper  remedy  for  a  fraud  upon  the  toll  of  a  market.     Cowp.  664.I 

Baflett  V.  [An  adion  on  the  cafe  wiU  not  He  againft  juftices  of  the  peace 

Sbl^an?'    ^^"^  fcfui}ng  to  grant  ft  licence  to  keep  an  inn  or  ale-houfe.] 

others,   3  Wilf.  iii. 

#3  2-  3*  30.  If  my  tenants  within  a  cert;un  feigniory,  ought  time  out  of 
106 '207?    n^ind  to  go  free  to  every  market  and  fair  to  fell  and  buy  goods 

without  payment  of  toll,  and  one  takes  toll  of  them  in  his  fair  or 

fnarket,  an  oBion  on  the  cafe  lies  againft  him. 
)SH.  6. 16.       If  a  man  difturbs  my  fteward  in  holdine  my  leet,  an  oBion  on  the 

Soifthe  y  r  •   n.  u-«.  *•    5      /         » 

Vants  aiediftorbed  in  coUeding  his  tithes,  19  R.  2.  51*  Roll.  Abr.  107.  So  if  a  ftranger  who  has 
|io  right,  holds  a  court  in  my  manor,  and  by  difttdfes,  &€•  fo  iippoveriflies  my  tenants  that  they 
fanpot  pay  their  reott,  an  adion  on  the  cafe  lies.     1 3  H.  4.  x  i.    Roll.  Abr.  106. 

38  H.  6. 9.  If.  a  man  hath  the  ailize  of  bread  and  beer,  fines,  amerciaments} 
|>.  B.0II.  Abr.  ^^^  other  matters  of  frankpledge,  by  the  kinir's  grant,  and  he  dif- 

job.    Ifm  .       -  .  ^  J      A  \  r 

pnaaioo  on  trams  for  an  amerciament,  and  a  ((ranger  makes  a  relcuCi  an  a^ 
the  cafe  the   tktt  Upon  the  cafe  lies  aeainft  him. 

plauntiffde-  r-  J-  ^ 

ciares  t^ai  <l^Elixahetb  did  grant  to  him  the  office  of  Reward  of  the  manor  of  Z).  and  that  the  defend- 
ants ««m/«n  the  pfaintiff  aid  exercend*  diRum  oBcbtm^  &  voMa,  feoJa,  cuitmoda  &  freficua  thereto  be- 
longing bt^re  &  ptrcifere,  vi  &  armis  imtt£verumt,  &c*  this  is  a  good  declaration,  notwitiiftanding 
the  cau/a  caujant^  vix.  the  interruption  or  the  pisintiff  to  exercife  the  office,  is  laid  to  be  done  vt  3? 
4trmh,  for  the  ca^fa  caufota,  vix,  the  lofs  of  the  fees,  is  the  point  of  the  adion.  9  Co.  ^o.  4  Leon, 
^^•    |lob.  |8o.    P|ilii|.46.    sBrow&1.33z,    Civ.  Car.  ^77.    2  Roll.  Kep.  139, 
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If  Acfteriffof  Ac  county,  or  his  bailiff,  execute  a  writ  in  a  9  Co.  at. 
franchife  or  liberty  of  one,  who  by  grant  or  prefcription  hath  the  show. ^17!* 
execution  and  return  of  writs,  an  a^ion  on  the  cafe  lies.  Comb,  ij^ 

We  are  next  to  inquire  for  what  wrongs  and  injuries  commit? 
ted  by  officers  and  minifters  of  juftice,  and  others,  ading  con- 
trary to  the  duty  the  law  lays  on  them,  with  refpeA  to  their 
trades  and  callings,  an  aBion  on  the  cafe  will  lie.     Ax)d  thereforCi 

I.  Where  an  AAion  on  the  Cafe  will  lie  againfl:  Officers  and  A&- 

nifters  of  Juftice. 

It  feems  agreed,  that  {a)  no  a£tion  on  the  cafe  lies  againft  a  9  H.  6.  6o» 
judge  of  a  court  of  record  for  a  wrong  judgment,  and  that  if  it  \^^ 
appears  to  have  been  an  {b)  error  of  his  judgment,  he  is  fubjcdl  to  Paim.  aij, 
no  profecution  whatfoeyer.  Hiwk.  p.c. 

350* 

(«)  Not  agsnft  a  judge  of  an  inferior  court  for  taking  infuflicient  bail.  Hutt.  izo.  An  adion  lies 
agaiiift  a  judge  of  the  Stannary  court,  for  refufing  a  plea  which  by  law  he  ought  to  have  accepted* - 
ft  Roil.  Repu  498.  per  Jones  Juft.  of uris  ahfentihus  ;  but  for  this  vide  title  Bills  ef  Sxceptiun* 
[h]  But  fbr  corruption  they  are  puni(habltf  ;  the  judges  in  JVefim'n^er  H^Ji,  properly  by  impeachment  in 
ptriiaaient.  t  Hawk.  P.  C.  350.  Inferior  judges  by  information,  attachment,  &c,  for  which  ntkk 
tbe  beads ;  alfo  the  bead  of  Offices  and  Officers  ;  and  i  Salk.  396.  where,  per  Hcltp  the  mayor  of  Sen* 
firdp  for  giving  judgment  for  his  own  leflee  in  ejedment,  was  committed  *• 

*  Aa  to  the  immumty  of  the  judgu  from  profecutions,  vide  3 1  £d.  3.  ft.  4.  c.  17. 

If  the  plainliflF  declares  that  he  affirmed  a  plaint  of  debt  in  the  Leoo%  «89. 
court  of  A  againft  C.  and  thereupon  caufed  C.  to  be  arrefted,  and 
that  the  defendant  (being  the  mayor,  town-clerk,  and  gaoler  of 
B,)  did  confpire  to  delay  the  plaintiff  in  his  fuit ;  and  in  peril  of 
Us  faid  debt  had  let  C.  go  at  large,  without  taking  any  bail ;  this 
adion  lie,  for  the  not  taking  of  bail  is  not  the  caufe  of  the 
adion,  but  the  confpiracy. 

If  the  bailiffs  in  ancient  demefne  hold  plea  after  the  record  is  re-  14  C.  3-  39» 
moved  in  hafik^  by  which  the  tenant  lofes  his  land  there,  by  reco-  Jj^*^'.^ 
very,  he  may  have  an  a£Hon  upon  the  cafe  againft  them.  RoU.  Abr. 

9a.  S.  P. 

•Aioo  againft  the  under  fteward  of  a  court  baron,  for  proceeding  after  a  C9rpus  eum  caufd  deliveicl* 
3  Leon.  99.  adjudged.  Againft  a  clerk  who  had  the  cuftody  of  a  record,  and  fufiered  It  to  be  akese^ 
l^}al•  53*     Sid.  77.    Keb.  %%•  346.    Vide  Lev.  64. 

If  an  efcheator  returns  a  falfe  office,  contrary  to  what  was  4  ^n*-  *»^« 
found  by  the  jury^  in  prejudice  of  the  party,  an  a8ion  upon  the  \t^^\^ 
cafe  lies  againft  him  \  for  in  this  he  is  barely  an  officer,  and  not  a  9a.  * 
Judge. 

If  my  fenrant  is  robbed,  and  he  goes  to  a  juftice  of  peace  and  Leoo.  323. 
prays  to  be  examined  touching  the  robbery,  and  the  juftice  re-  ^1^^^***'  *^ 
foies  to  examine  him,  fo  that  I  am  thereby  danmified,  and  can-  Butfor  dUt 
sot  proceed  againft  the  hundred,  I  (hall  have  an  aftion  againft  ««/« title 
the  juftice  \  fpr  the  examination  by  him  in  this  cafe  is  not  as  a  ^^*^**  ^ 
jud^,  but  as  a  particular  minifter  by  the  (r)  a£t  appointed  for  this 
purpofe. 

(^  If  a  fummoner  of  the  ecclefiaftical  court  falfely  and  ma->  Roll.  Abr* 
Ji«wuflj  cfjjigrt  (^i  fm  tp  tbe  intent  to  fcau4ali25c  J*S.  with  gj^  Cw. 


90  aStonis  on  tbz  Cdte* 

Mm.  Cro.  the  fame  of  incontinency  with  A.  and  to  put  him  (o  expe&ce 

Ca^29i.  in  the  ccdefiaftical  court,  cites  J.  S.  to  appear  for  incontiiieiicy 

Jones,  312.  ^*^^  '^'  ^?^^  which  J.  S.  appears,  and  is  there  charged  by  the 

sic/  judge  with  it,  and  upon  hb  anfwer  difcharged,  bv  which  lie  is 

W  ^^  put  to  eipence  j  y.  S.  may  have  an  adtion  upon  tnc  cafe  agalnft 


.  .  falfely  and  malicioufly 

fuch  a  pre-       t- 1  •'     .  ,  r 

leotmcnt.      did  It  Without  procels, 

Cro.  Car.  185.  Jones,  305.  S.  P.  Roll.  Abr.  112.  pi.  9.  Like  point  agalnft  churchwardcofc 
9  Mod*  52.     Like  point.     Venc.  86.     Sid.  463.     Lev.  292.     Like  point  adjudged. 

(a)  3B»)ft.  ^a)  If  a  minifter  of  juftice  hatli  a  warrant  to  {b)  attach  (c)  the 
MeC^l  goods  of  another,  and  can  do  it  and  does  it  not,  an  a^ionupantbi 
JMioor,  432.  cafe  lies  againft  him. 

Like  point 

few  curiam,  {b)  So  if  I  fiiew  J.  S,  to  the  fteriff,  and  give  him  a  writ  to  arreft  htm,  and  be  doei  net 
Cro.  -£Ka«  873.  pir  Walnily.  (c)  But  if  upon  a  ecftias  utUggtum  before  jadgment,  the  flMriff  acf- 
fedt  Co  extend  or  ieize  goods,  &c*  this  is  the  king's  lofs,  and  the  party  fliall  have  no  action,  tboogjli  it 
waa  obje^ed,  the  Aieriff  extending,  6sff«  would  have  been  a  means  to  force  the  defendant  to  appear} 
bnt  it  was  faid,  that  if  it  bad  been  ibewn  that  the  (heriff  might  have  taken  his  body,  &c*  tbete  wobM 
ltt?e  been  more  reafoo  to  fupport  the  adkioo.    1  Vent.  90. 

For  this  vf^«  If  a  fhcriflF  makes  a  falfe  return,  as  if  be  return  a  cepi  corpus  and 
^'^^d^B^i  P^^^^^^  habeoy  or  languidusy  when  the  party  is  at  large  \Fithonc 
M  Civil  Ac-  hail,  an  a^'um  an  the  cafe  lies  againft  him  for  the  fiUfe  return ;  but 
tions.  if  he  had  taken  bail,  diough  the  party  does  not  appear  at  the  re- 

turn of  the  writ,  yet  no  a^ion  lies  againft  the  iheriffi  for  by  the 
23  if.  6.  c.  9.  the  fheriff  is  obliged  to  take  bail. 
»6  A fT.  48.       If  the  (herifF  returns  the  tenant  fummoned  in  a  real  2£lioa» 
«2^**'But  to  "^^^"^  ^'^  ^*s  not,  by  which  he  (rf)  lofes  by  default,  an  a&ion  lies 
whatadions  againft  him  for  this. 

tiieiberlflrfs 

liable,  'vtdt  head  of  Sberiff,     (i)  For  the  judgment  Aould  Ibgid,  and  the  party  is  put  to  hit  remedy 

j^aiaft  theiheriff.     Moor,  349.     Bro,  jiff  ion  Jitr  Cafe,  $,     Gooldf.  xa8. 

Palgrare  ▼.  [If  a  bailiff  remove  goods  oflF  the  premifes  under  a  ^fieri  facial 
Wmdham,    t^forc  the  landlord  is  paid  his  year's  rent  purfuant  to  the  ftatute 

8  Ann.  c.  1 7.,  cafe  lies  againft.  him ;  and  the  a^on  may  be  brought 

at  the  fuit  of  an  adminiftrator.] 
«  Rbit.Rep.  If  at  the  petition  of  A.  and  the  reft  of  the  creditors  of  B.  a  oom« 
tMawJ^^'  miffion  upon  the  ftatute.  againft  bankrupts  is  ifiued  out  againft 'jB» 
bead  of  '  and  thereupon  the  commiffioners  fit,  and  ofier  interrogatories  to 
Bankrupts,  C.  and  he  refufes  to  be  examined,  and  by  them  thereupon  is  com- 
md  Ga^er    '^^^^^  ^^  prifon,  and  the  gaoler  fufiers  him  to  efcape,  -A.  riiay  luve 

an  TL&ion  againft  the  gaoler  for  this  efcape. 
Ravenfcroft       [If  g.  gaoler  fufier  a  prifoner  upon  meftti  proct/s  to  efc^)e,  he  is 
s  WU^204.  '^^^^  to  an  aftion  on  Uie  cafe,  though  the  prifoner  return  Ac  fame 

day  to  the  prifon,  and  the  plaintiff  proceed  •  to  final  judgment 

againft  him.] 
*8**^*^T        If  a  warrant  upon  z  fori  facias  to  levy  a  debt  at  the  fuit  of  y.  & 
Ahri  9^      ^  direded  to  an  under-bailiff  of  a  liberty,  and  he  by  virtue  thereof 
^i^  bead  of  levy  the  debt,  and  after  conceal  the  writ  and  make  not  4Dy  certi^ 

ficate 
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ficate  thereof^  an  oBiw  on  the  cafe  lies  againft  the  under-bailifii  Amcbmnt 
tccaufc  he  bas  done  a  pctfonal  tort.  *^  ^MS* 

So  if  a  diftrefs  at  the  fuit  of  A.  iflues  out  of  the  court  of  C.  di-  Latch,  i$9* 
rcScd  to  y.  5.  (who  is  not  the  ufual  officer)  to  diftrain  the  cattle  of  A4i"<*6«i. 
3,  CSC,  or  that  B,  (houid  find  pledges  to  appear  the  next  court ;  oVawvL, 
and  thereupon  y.  S.  diflrains  the  cattle  of  B.  and  after  re-delivers  ooajudg* 
them  to  B.  without  taking  fufficient  fecurity,  i^c,  and  B.  docs  not  ^*"*  *" 
appear,  Vc.  an  adion  lies  againft  J,  S.  notwithftanding  he  is  no  Couru*' 
known  officer,  but  h^c  vice  only. 

If  a  fammoner  of  the  eccleOaftical  court,  upon  a  premonition  RoU.Abr. 
dhreded  to  him  by  the  ecclefiaftical  court,  to  warn  J,  S.  to  pay  93:  .^ 
certain  cofts  awanled  againft  him  by  the  Court,  returns  to  the  J|^^^  g*  5* 
Court,  that  he  hath  warned  the  faid  J.  S.  by  whicK  the  fard  J.  S.  n  c^.  it^ 
is  excommunicated,  where  in  truth  he  never  warned  him  ;  J,  S.  ?°*^*i^^ 
may  hare  an  a^on  upon  the  cafe-  againft  him  for  this  falfe  return,  a^'udged  * 
Aough  he  be  an  eccleiiaftical  officer ;  for  the  excommunication  is  between 
a  temporal  as  well  as  a  fpiritual  difadvantage,  as  during  its  conti-  Q^Jr  *^ 
nuance  he  cannot  bring  an  a£lion,  and  is  liable  to  an  excommuni-'        ^* 
cato  capiendo. 

If  ^  fieri  facias  de  bonis  eccleftaflicis  of  J,  S,  be  dircfted  to  the  hi-  Sid.  »76« 
ftop  of  E.  and  he  return  quod  nulla  habet  bona  eccleftafiiea^  which  ^*^'  ^7* 
is  falfe,  an  oBitm  on  the  cafe  lies  againft  the  bifhop  iox  this  falfe 
ictam. 

If  upon  a  mandamus  to  reftorc  J.  S.  to  his  place  of  a  burgefs  of  "  Co.  99. 
;  P.  vel  caufam  nobis  fignif,  the  mayor,  ^c.  return  a  good  caufe,  ^^JJ^*, 
:  ttie  matter  of  which  is  falfe,  an  action  lies  for  the  falfe  return.       aStyper 

I  Curiam,  $• 

I  IB  idion  lies  againft  tbc  mayor  aod  commonalty  ofL.  for  making  a  faJfe  certificate  of  a  cuftomi  Hob* 
I  S7.  So  againft  tft  funogate  of  a  bifhop,  who  makes  a  falfe  return  as  to  the  cuftom  of  chafing 
,  cbvrchwardens.  3  Lev.  362.  K;V/f  Carth.  227.  2  Silk.  428.  pi.  i.  430.  pi.  5.  Ld.  Raym.  391* 
'  Vide  tit.  ManJamMS.  [And  note,  that  regularly  an  z€tion  on  the  cafe  is  the  proper  remedy  for  jJI  faUe 
;  moias.    Doagl.  153,  4.] 

If  the  plaintiflF  declares,  that  within  the  city  of  London  there  is  yeat%Ss^^ 
an  ancient  bridge,  and  that  by  cuftom  of  the  faid  city  two  officers  b««^weii 
to  look  after  it,  called  bridge-majlers^  by  the  citizens  at  a  common  ^irSamoel 
liaU  aflembled  have  been  yearly  chofen  or  continued ;  and  that  if  sterling,  ad- 
onepf  tkem  within  the  year  hath  died,  another  for  the  remainder  j«<*ge<>/»' 
of  the  year  hath  always  been  chofen  as  aforefaid,  and  that  there  J.^^^* 
are  certain  fees  and  profits  belonging  to  the  faid  office ;  and  that  Vaughan, 
^  and  B,  were  elefted  to  this  office  j  that  A.  during  his  faid  year  "^^?^' 
died,  and  upon  a  hall,  by  the  defendant  (being  then  lord  mayor)  *p^*  ^^  ^^^ 
c^Unl  £nr  the  eleftion  of  a  bridge-mafter  in  the  place  of  A.  then  of  error  in 
and  there  the  plaintiff  and  one  J.  S.  as  competitors  ftood  for  ^^  *^- 
the  £ttd  office  i  and  thereupon  the  queftion  did  arife,  who  had  te^amiZ 
the  greater  number  of  eleflors  ?  and  the  plaintiff  dUd  aver  his  r\m.  iLer. 
number  to  be  the  greater ;  and  thereupon  did  requeft  the  defend'*  ^  ^^ 
^t|  that  according  to  the  cuftom  they  might  go  to  the  poll,  but  thecaftom 
the  defendant  did  refufe  to  number  the  polls,  and  made  procla-  waa  laid^ 
nation  that  the  clcaors  Ihould  depart,  and  difcharged  the  court,  ^J|J,^ 
^  7-  'S*  ^^  fwom ;  per  quod  the  plaintiff  lofl  the  profit  of  the  fo  diTided* 
}Uce|  IJc.  this  a^on  lie^  as  well  for  this  [a\  injurious  prevention  thitthe^a* 

14  of 
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«dhy  cooM  of  him  from  obtaining  the  office,  as  for  an  hindrance  of  him  in 
JJJjJj^  .        the  execution  thereof;  for  quidejlruit  medium  deftruit  Jinem. 

the  mtjor  oagkt  to  grtot  die  poll,  and  that  the  elcAort  were  fo  divided,  &c.  And  adjodged  per  an^ 
frmer  PaMih^Mj  th^  the  adion  lay  ;  though  it  was  not  averred  that  he  would  have  been  ekOed  if  the 
fOtt  had  bem  granted ;  for  the  mayor  did  not  hU  duty,  and  that  tbe^rr  attod  he  ioft  the  profits  of  his 
flace  IS  Aifficient  after  verdict,  {a)  If  upon  a  writ  ^?  ceronatore  eligemd*  the  flieriff  will  not  retnra  lum 
coroner  who  it  chofen  by  the  major  part,  an  aidion  lies.  2  Vent.  26.  Vide  i  Sid.  16S9  1699  9^ 
3  Kcb«  664*  859*    Diverfity  between  an  office  of  government  and  an  office  of  profit* 

SaOc  2o,ii»  A,  declares  that  the  king's  writ  ifTued,  and  was  delivered  to  die 
^  *^  (heriff  of  Buchs^  for  eledion  of  members  of  parliament  in  his 
ifl.  itL\L  county  ;  that  the  flieriff  made  out  his  precept  to  the  defendants, 
17*  ^\  being  conftables  of  the  borough  of  Ayleflmryy  for  the  ele^Hon  of 
^^rmpT  ^^^  burgeffcs  for  that  borough,  which  was  delivered,  and  the  bur- 
Hoit,  ^^  gefles  duly  aflembled  to  chufe,  iic.  and  that  the  plaintiff  beic^ 
^  Mod.  45.  duly  qualified,  Iffc.  and  ready  to  give  his  voice  for  L.  and  Ji^  to 
^  whice^  ^  burgefles,  isfc.  the  defendants,  knowing  the  premifes^  malici- 
W,*  idjodg.  oufly  obftru£ted  him,  and  would  not  allow  or  receive  it,  and  diat 
cd  by  three  without  his  voice  two  burgefles  were  chofen  ;  it  was  adjudged  af- 
irf  Holt  cL  ^^  *  verdia  for  the  plaintiff  in  B.  R.  by  three  judges  againft 
Jnft.  who  Hob  Ch.  Juft.  that  the  a£tion  did  not  lie  ^  their  chief  reafons 
»«*^>*«*  were,  that  this  was  a  parliamentary  offence,  and  properly  (^)  in- 
iury^imM-'  ^l^irable  there  ;  that  to  determine  it  here,  might  occafion  a  clafli* 
ikui  lay )  ing  of  jurifdiAions  ;  that  it  did  not  appear  that  the  party  had  fuf« 
that  thiswas  fered  any  injury  ;  that  to  allow  of  fuch  a£iions  would  create  a 
dione^die  multiplicity  of  aSions,  to  the  great  prejudice  of  officers  :  and 
flaintiff;  as  per  Gould  ju&icCf  the  officer  is  a  judge,  and  therefore  not  liable 
Wm**f  iS«  ^  *°  adion  J  znd per  Powis  juftice,  he  is  quqfi  a  judge,  and  there- 
greateft        ^^^  ^^^  ^  diftinguifliing  power  who  to  admit  and  who  to  refufe. 

vivilegis  • 

lubjeA  has,  which  is  that  of  confenting  fo  thofe  laws  by  which  he  is  to  be  bound  i  that  tlie  peilia-. 
SDenfs  having  a  jorifdid^ion  it  no  obj^ion,  efpecially  in  this  cafe,  where  the  grievance  is,  that 
the  party  is  not  reprefentcd ;  that  the  officer  is  neither  a  judge,  nor  quaj!  a  judge ;  that  the  maltiplickr 
ni  a&ons  is  no  objection ;  for  if  a  man  will  multiply  wrongs,  it  is  but  reafonable  that  a^oni  fiiould 
he  multiplied,  d^r.  And  note  i  the  judgment  was  reverfed  in  the  Houfe  of  Lords,  according  to  Hai!r*t 
opinioB  I  Trevor  Ch.  Juft.  and  Price  and  16  lords  concuned  with  the  judges  of  B.JR.  the  reft  of  the 
judges  and  50  lords  concurred  with  Ho/t.  See  Ld.  Raym.  907,  908.  10  Mod.  54.  xx  Mod.  26. 
(h)  FidtlMtw*  S8.  Farefl.  13.  a  Salk.  502.  pi.  i,  504.  pi.  i.  505.  That  no  a^on  on  the  cafe 
will  lie  for  1  falfe  return  of  a  member  of  parliament  j  but  for  diis  iee  Cmrt  pf  PdrlUumat^  and  ftatuta 
7  ft  S  W.  3*  c.  7*    See  too  3  Wooddef.  208,  209* 

» 

2.  Where  Cafe  will  lie  for  Torts  and  Injuries  committed  by 
Perfons  contrary  to  the  Duty  of  their  Trades  and  Callings. 

Ron.Abr.s.  If  a  man  {c)  delivers  goods  to  a  {d)  common  carrier,  to  carry 
Stk  Otfrier*  ^^^°*  ^  *  certain  place,  if  he  lofes  them,  an  aBion  upon  the  cefa 
and  head  of  Ucs  agaiuft  him  ;  for  by  the  common  cuftom  of  the  realm  he 
^roveraud   ought  to  Carry  them  fafely. 

CeirperJSen.  o  s  s 

(c)  An  a^on  liet  againft  a  ferryman  that  refafes  to  carry  pallengen.  Hard.  163*  f^tde  a  fpedal  de« 
daration  againft  a  l^ter-canier,  for  the  non-delivery  of  a  letter  delivered  out  to  him  at  the  genend  poft- 
office.  Rob.  Ent*  i03«  {d)  So  againft  a  lighterman,  mafter  of  a  ihip,  or  owners.  Roll.  Ahr*  %% 
A  I«ev.  69.  Hob.  25.  That  the  undertaking  makes  him  a  common  carrier*  Cro.  Jac*  s6x«  Sid* 
!^Jt•  Vide  head  ofBaUmentm  So  if  diey  are  damaged.  Palm*  523*  So  if  he  be  robbed  of  them* 
4  Co.  84.  A  Sand*  380*  fTha  earner  ii  liable  for  every  aeckleDt  except  by  the  ad  of  God,  or  of  the 
l(ij)|*i  encmiei,    1  Term  Rep*  33*] 


•*^ 


dftionis  on  tte  <2tarr.  9j 

So  if  an  inii-kecper  refufes  to  entertain  a  gueft,  on  pretence  ltoH.A%r.f9 
that  his  houfe  is  already  full,  an  aBion  on  the  cafe  lies  againft  him  %  J",  '*5^ 
fo  if  the  goods  of  his  gueft  are  ftolen  or  loft  in  his  houfei  tsfc.        hcL^f  ini» 

«ad  Inn-keepen* 

[So  if  a  man  ftiiler  materially  from  the  negle£l  or  ignorance  of  a  U-  Rafou 

eommw  furgeon  or  apothecary ;  aliter^  if  of  a  perfon  not  making  *'^  '^^^ 

puUic  profei&on  of  fuch  bufinefs,  for  it  was  the  plaintiff's  own  where  afar* 

follr  to  truft  to  one  who  was  unfluU^d  :  however,  upon  an  exprefs  geonandaa 

vmdertakingy  the  a^on  would  lie,  even  in  that  cafe.  b5ol»S7 

aloM  of  dtf  pbintiff^s  leg  afker  It  was  formed  ;  it  appearing  that  it  was  done  by  their  goiflg  out  of  the 
coouBOD  oouffe  of  pndice,  and  in  maJciog  an  experiment  with  a  new  inftrument.  Slater  v*  Baker  ani 
Stapknn,  %  Wilf.  359.  J 

If  a  fmith  [a)  refufes  to  Ihoe  my  horfe,  or  if  he  pricks  him,  an  («)  l^«^« 
9a\on  on  the  cafe  lies  againft  him.  ^^^  ^,^  ^tt^%^. 

So  if  a  £irrier  Idlls  my  horfe  with  bad  medicines,  or  by  negle^i  itolL  Abr. 
in  curing  him  \  an  oBwn  on  the  cafe  lies,  without  any  exprefs  J^u^^]  ^- 

ptOQlllc.  That  an  «c« 

tion  lies 
^ahill  a  kwher  for  baring  the  plaintiff  ne^figenter  &  inartifictatiter.  2  Bulft.  333.  rUt  Hoh.  %ltm 
II  Co.  ^.  Sand.  312.  Before  5  £/ls.  cap,  4.  no  man  was  retrained  from  exercifing  any  trade ;  hot 
he  that  peribroMd  it  falfely  and  infufficiently  was  anfwerable  in  an  a^on.  [An  adion  cannot  be 
maiacuMd  a^gainft  a  carpenter  fimply  as  luch^  and  without  any  expre&  confideratldn,  for  an  injurv 
fbftained  in  confeqnence  of  his  nor  entering  upon  a  piece  of  work  he  had  engaged  to  perform.  £Ube 
«.Gat«ai)d,  5  Term  Rep.  143*] 

If  a  client  receives  an  injury  by  the  negle£t  or  fraud  of  his  at-  yide  tit 
tomey,  an  aAion  lies ;  [b)  as  if  an  attorney  fuffers  judgment  to  ^^^^dt 
go  againft  his  client  by  nil  didt^  when  he  had  a  warrant  to  plead  90. 
the  general  iflue :  (r)  fo  if  in  a  plea  of  land  he  makes  default ;  (^ )  Rofl. 
(^  or  if  an  attorney  by  collufion  with  7.  S.  and  without  any  war-  ^\'p|fj^B. 
rant  from  me,  appears  for  me  in  an  adion  of  trefpafs  at  the  fuit  of  96.    Cw» 
J.S.  and  fufiFers  the  inqueft  to  pafs  againft  me  by  default,  where-  J»c.  695. 
upon  J.  S.  recovers  againft  me,  I  may  have  an  aifion  on  the  cafe.       stife '426** 

sSid.  lyi.  Comb.  ft.  And  ^  Whether  the  judgment  fliould  not  be  vacated.  Cro.  Jac  344.  695. 
3  laft.  I23k  Keb*  89*  %  RoiL  Abr.  724.  Where  cafe  will  lie  againft  a  counfellor}  vlii  Rott* 
Abr.  20.  91. 

pt  was  holden  to  lie  againft  an  attorney  for  not  charging  a  per-  Roflefl  «. 
fon  in  execution  at  his  client's  fuit  according  to  the  terms  of  a  rule  ^-^J*^ 
of  court,  though  it  feemed  to  be  rather  an  error  of  judgment  than 
any  adual  negligence*] 


(G)  Where  an  Adion  on  the  Cafe  will  lie  for  a  Nui* 
fance,  and  therein  of  the  Inconvenience  of  multi- 
plying Adions. 

1T  is  clearly  agreed,  that  for  a  common  nuifance,  which  18  an  ^lu/i  head  oT 
*  offence  againft  the  publick,  either  by  doing  a  thing  which  tends  S^*?^****^ 
to  the  annoyance  of  all  the  king's  fuojefts,  or  by  negle£king  to  ,.  kXAir. 
do  a  diisg  which  the  common  good  requires^  no  aSion  on  tbc  cafe  S8.  no. 

will 


Q4  ZBionft  on  tfie  Cafe. 

sIIqU.  Abr.  ^I  He  ;  for  this  would  create  a  multiplicity  of  a^ionsj  one  malt 
ifoor' 180.  ^*°8  ^  '^^^  entitled  to  bring  an  a£lion  as  another ;  and  therefore 
4  Ca'18.  in  fuch  cafes  the  remedy  muft  be  by  indi&ment  at  the  fuit  of  the 
9  Co.  113.     kincr. 

%  Brownl.  ^ 

247.    Vaogh*  342*    Cro*  EHe.  664*     3  Mod.  294.    Ciirth.  191*  451*    Ld.  Raym.  486*     Salk» 

J5.  pi.  17, 

Ca  Lit.  56.  But  if  by  fuch  a  nuifance  I  fuffi^r  a  particular  daxnage^  as  if  bjr 
^-  J*^*  ftoppiog  up  a  highway  with  logy,  i^c.  my  horfe  throws  mc,  by 
Xeb.  S47.     which  I  am  wounded  or  hurt^  an  a£kion  lies, 

ajonei,  157. 

PUt  the  authorities  fitfra.     Vide  Carth.  191*  451.    Salk.  15.  pL  17.    What  Ihall  be  fuch  a  fpedal 

^Anuge  at  will  m^ntam  the  a^ion. 

Salk.  10.  Alfo  an  aftion  lies  for  continuing  a  nuifance,  as^  where  for 

^ ^*  ^Loa  crciSiing  a  nuifance  2  die  Febr.  the  defendant  pleaded  a  prior  ac- 
jiy«'  37o»  t*^*^  brought  for  erefting  a  nuifance  20  die  Martii,  and  a  recovery 
thereupon,  and  averred  thefe  to  be  the  fame  nuifance  and  erec- 
tion }  and  on  demurrer  the  plaintiff  had  judgment  i"  for  though  he 
cannot  have  a  new  a£lion  for  the  fame  ere^ion,  yet  he  may  for 
continuing  the  fame  nuifance. 


(H)  Where  an  Aftion  on  the  Cafe  will  lie  for  a  Con- 
fpiracy,  and  opprelfive  Proceedings  in  Profecudons 
and  Suits  at  Law. 


1t«U.Abr.  iT  fcems  agreed,  that  for  (^i)  a  falfe  and  malicious  profocution 
1 1»,  Scvc-  1  fgy  jujy  crime,  .whether  capital  or  not,  by  which  the  party  may 
chii  pur!***    be  put  in  peril  of  his  life,  fufFer  in  his  liberty,  reputation,  or  {6)  pro- 

SV  perty,  an  a£iion  on  the  cafe  in  nature  of  a  writ  of  confpiracy  lies ; 

How  /ar  y^hcther  the  profecutor  proceeded  fo  far  as  adually  to  exhibit  an 
cWa  muft  be  indi£tment,  on  which  the  party  was  acquitted,  or  not. 

^^and 

aialicloua  ard  without  probable  cauie  of  fufpiciooi  vUt  Cro.  Ells.  70.  134.  Leon.  107*  Kelw.  Sr« 
Mo*  6oo«  Danf  •  %i%*  and  Salic.  15.  where  ^r  Holt  Ch.  Juft.  That  this  aftioa  it  not  to  be  la. 
VOUftdi  bfcaufa  It  deteri  men  from  profecuting;  and  therefore,  if  the  grand  jury  find  the  bill,  thede- 
Ibndant  Aiall  not  ba  obliged  to  (hew  a  probable  caufe,  bat  it  (hall  lie  on  the  plaintiff^s  fide  to  prove  m 
timA  ramour  and  malice.  Sfu^re,  How  far  the  modern  practice  of  granting  a  copy  of  the  iadidment 
Vion  an  aMultCalt  makai  it  necefTjiry  that  fuch  copy  fliould  be  produced,  in  order  to  prove  it  a  falfe  and 
malUloua  profbcQtlont  And  vM/r  Carth.  416*  Ld.  Raym.  374  12  Mod.  208.  an.  5  Mod.  394* 
40 C«  iot*  [A  copy  of  the  record  of  the  acquhtal  granted  by  the  court  mnft  be  produced  in  order  ta 
Aifport  an  aAion  for  a  malicloui  profecution  of  a  />7my ;  bnt  in  the  cafe  of  mifderoe(oon  the  pnAice  if 
d)ff«r*nf*   I  Bl-Repi  3^$*  ]    (^)  It  hat  been  holden,  that  for  exhibiting  an  indidment,  which  only  afieded 

•  man'i  ptoptrry,  no  adion  by,  if  the  indidment  were  infufficient,  or  the  bill  found  igwortwuis  by  the 

Iirand  Juryt  f^mf*  0am »  aoS,  209.  Several  cafet  put^rv  and  con.  And  Salk.  15.  is  marrmeg  that 
n  an  adlon  on  the  cafe  for  malictoufly  procuring  H.  to  be  indided  for  exercifing  the  trade  of  a  badger 
without  lUance,  Ptr  ^ittd  he  wat  put  to  great  expeooe ;  in  which  it  was  agreed,  that  the  indidmoM 
Wtl  liUufficlant  i  it  wai  rcfolved  by  Parker  Ch.  Juft.  and  the  whole  Court,  upon  great  confidcratioay  that 
ihtia  wat  no  reafon  for  thli  dlverfity  between  a  mallciout  profecution  upon  a  good  indidment  and  upon 

•  bad  nna  )  and  that  (hit  adion  wilt  lie  at  well  for  damaget  by  expence,  aa  by  fcandal  or  imprifonnenty 
ihovgh  the  Indictment  be  Infufficient.  HiU  la^m.  y«mf  andCrepfn,  10  Mod.  148.  214.  [Gilbw 
Cif.  I  Mil  Hi'*  ^Od  O**?!  ^'**  Temp.  Hardw.  54,  4  Term  Rep.  247^  ace.  It  may  be  bronght  by 
I  (ittibAM  A)i  thn  atiKiiwa  of  da^bndlng  nli  wife*    n  Str.  977.] 

.firili.4i<(*       fir  the  a<riion  be  brought  againft  feveral  aad  one  oiAj  be 

'IhiM.  Ni      U\s\\\  uuiltVi  U  il  fufficicnt  i  for  thcie  b  a  great  diffnrence 

''  •♦•  •*'*  bctwcca 


Mom  on  tie  Cafe.  9£ 

between  tbe  aSion  on  the  cafe  in  the  nature  of  confpiracy,  Ae  •  doobt 
and  the  writ  of  confpiracy  at  common  law  •,  fbt  in  this  cafe  the  j"  ^'«  ««^ 
damage  foftaiucd  is  the  ground  of  the  aftion.  whJISa^'*' 

declaratioA 
fated  the  iajary  to  have  beeo  committed /#r  cmijfira^omm  inter  tn  btAttoH*  Saund«  330. 
la  adjoitt  for  profecutions  or  oppreiiive  proceedings,  it  is  indifpeoCably  Decenary  to  make  out  tW9 
frDiHids;  maRce  aiid  ^oant  ofprobabltceufe.  4  Burr.  1 974.  From  the  Utter,  the  former  may  be  implied, 
hataote  {em^erfi.  Where  ihere  bad  been  a  condemnation  of  goods  by  fiib-commiiSoners  of  esciie  for 
■ot  enicriag  and  paying  the  duties,  which  was  afterwards  reveifed  by  the  commiffiooers  of  appeal,  it  waj 
adjudged  that  an  a^ion  for  a  malicious  profecution  did  not  lie  againft  the  informer,  for  the  judgment 
cf  the  fttb-commiffioners  ihewed  that  there  was  a  foundation  for  the  proiecution.  i  Wilf.  232.  i  Terat 
Rep.  506.  In  affioDi  of  this  kind  the  plaintiff  muft  allege  that  the  original  foit,  wherever  inftituted, 
a  at  an  end  ^  Dougl.  205.  for  otherwife  tbe  point  would  come  to  be  tried  too  foon  and  difbrdedj* 
Ydv.  I  ry.  it  rnxxSt  be  legally  ac  an  end  j  and  therefore  In  an  adion  againft  a  juftice  for  an  illegal  coai« 
Bioneat  on  a  foppofed  charge  of  fielony,  the  Court  held  an  allegation  that  the  plaintiff  was  dijfcb^t^ged 
iinmbis  imprifonmentf  to  be  inftfficient ;  becaufe  there  are  various  ways  by  which  a  iiifchargt  may  bt 
kai,  m'thooc  potting  an  end  to  the  fait :  it  ought  to  have  been  Aewa  how  dUcbarged.  2  Term  Rcjp* 
225.  Str.  114.  ijob.  206.  z66.  10  Mod.  245.  So  in  an  adion  for  inaliciooffy  holding  to  bail,  it  muft 
teftewnwhat  is  become  of  the  original  a^ion.  i  Salk.  15.  Dy.  285.  If  it  has  been  abandoned, 
k  flvwid  (tern  that  an  adion  will  lie;  for  abandonment  is  an  indication  of  its  being  Adie  and  hopetofa. 
W.  Jeoesy  93*  So  where  the  p'.aintift'fufiered  himielf  to  be  nonfuited.  Bull.  Ni,  Pr'u  13.  4th  ed. 
Bat  a  nolle profrqwi  by  the  attorney  general,  is  not  fuch  a  termination  of  a  criminal  fuit  as  will  authorise 
an  aftton.  6  Mod.  261.  See  10  Mod.  219.  Gilb.  Caf.  185,  ^r.  ^  Whether  the  dcfeA  of  ftating 
tke  otiginal  adkm  to  be  determined,  may  not  be  cured  by  a  verdiA  or  pica  in  bar  ?  Rayok  4JJ(« 
2Keb.456.753.     3Keb.  781.     Saund.  229.3 

If  a  juftice  of  peace  malitlofe  Iff  inviJe  machinans  y*  S.  de  hants^  WmdBini 
nofiune^famd  ^  vita  lUprivare,  dire£ls  his  warrant  to  feveral  confta-  J^^|^ 
lies  to  apprehend  J.  S.  alleging,  in  his  faid  warrant,  that  J.  5.  cm,  Efix.* 
vasaccufed  before  him  for  dealing  an  horfe;  whereupon  he  is  130-  s.c. 
arrefted,  and  detained  till  he  enters  into  bond  for  his  appearance }  [j^J^^ 
whereas  he  was  not  accufed,  nor  ilole  fuch  horfe  ;  an  a£lion  will  windham 
lie ;  for  though  the  {a)  juftice  is  excufed  when  upon  a  falfe  accu-  ♦•  ciere  ia 
(atlonhe  fends  out  his  warrant,  yet  it  is  otherwife  where  he  makes  ^^-^^J^ 
k  out  without  any  accufation  at  all  (3).  diate  aa  of 

imprifon- 
■eat  proceeded  from  tbe  juftice;  and  tberefbse  the  adion  fboold  bare  been  trefpa6,  and.trefpars  onlf  i 
but  wfaem  dtf  a6t  of  imprikMiment  by  one  perfon  is  in  confeqoence  of  information  firom  anodier,  there 
an  adion  on  the  cafe  it  the  proper  remedy,  becaufe  the  injury  is  fuftained  in  confequence  of  the  wrong* 
lala&olthat  other  perfon.  Morgan  v.  Hughes.  2  Term  Rep.  231.1  (^)  If  a  juftice  of  peace  pro- 
caies  ibme  wimeilea  to  appear  and  give  evidence  upon  an  indiament,  that  ia  but  hia  duty ;  and  thoogk 
bis  name  waa  indoricd  upon  tbe  indiament  to  give  evidence,  yet  this  made  him  no  profecucori  aad  £i 
as  adioa  liea  againft  him  for  a  malicious  profecution.     Vent.  47*    2  Keb.  572. 

[An  a£lion  on  tbe  cafe  is  the  proper  remedy  againft  excife  ofE-  B^t  i?. 

cers  who  enter  a  houfe  under  a  legal  warrant  to  fearch  for  concealed  ^^'r**^ 

goodsy  when  there  are  none.  E.  25  q.  a^ 

B.  R. 

I'TennRep.  53$.  See  the  cafeof  Boftock  v.  Saonden  and  others.  2  Bl.  Rep.  911.  3  Wilf.  434* 
wbeie  the  court  of  Cdmnon  Pleasy  after  hearing  two  arguments,  held,  that  tscTpaTs  woold  lie  in  fuch 
•  cafe.] 

An  a^on  on  the  cafe  lies  againft  church-wardens,  for  diat  they  ^U  Rolk 
falfcly  and  malicioufly,  to  the  intent  to  draw  the  plaintiff  within  ^^-  '"• 
,  the  cenfures  of  the  ecclefiaftical  court  for  adultery,  presented  him  343.  whem 
there,  upon  a  fame  of  living  in  adultery  with  ^.  S,  *  cafe  wiu  sot 

lie  for  an 
ccclefiaftical  ftaodaL    SedSU^  Xf  it  vnU  not  lie  for  tbe  expe&ce,  tsouble^  aai  teiatlooi  aitcndinf 

V 


9^  dftionjer  on  tbt  Cafe^ 

Rt]r».4ift.  IfA^  was  dmrdi^waiden  of  B.  and  at  the  end  of  the  year  garC 
sT  C**i?*  ^P  ^**  accounts  to  his  rucceflbr,  and  yet  ji.  is  falfely  and  maliciodfly 
Judged «  a»  cited  by  D.  into  the  ecclefiaftical  court  to  render  an  account,  and 
diri**^tii«  *^  *^  rtqueft  of  D.  he  is  excommunicated  for  not  rendering  up 
di«  d^tnd-  ^^  account,  an  a£lion  lies  againft  D.  notwithftanding  this  fentence 
Mt  know,     was  given  by  the  judge. 

Sii|tWe 

^tintiff  h$A  h^hn  made  up  his  accouta,  wbkk  wen  ^prtted  by  the  pari&»  &c.    Vide  Hard.  194^ 

195*  ^*  ^*  '"^  '^  '^^  aif  umcAt* 

Salk.  14.  But  it  muft  be  obferred,  that  there  is  a  great  difference  between 

IoTmT    *  ^'"^  ^^^  malicious  profecution  by  way  of   indi£lment|  and 

iUon,i3t.  bringing  a  civil  action;  for  in  the  latter,  the  plaintiff  aflerts  a 
M.  Jm.      tight,  and  (hall  be  amerced  pro  falfo  clamore:  alfo  the  defendant^  < 
4S**  is  entitled  to  his  cofts ;  and  therefore,  for  commencing  fuch  an 

aAion,  though  without  fufficient  grounds,  no  a&ion  on  the  cafe  ' 
lies, 
ltd.  414.  But  if  the  plaintiff  declares,  that  he  being  arrefted  in  Mii^ 
AM^A  ^^fi^  ^^  (^  f^^  of  ^  defendant,  and  the  defendant  intending  to 
Uv»*i7s«  detain  him  in  prifon,^^j^  {9*  wutMofe  dixit  to  the  fheriff  ofAGd* 
lt.fv%  S«  C  Jl^es*^  that  the  plaintiff  owed  him  |oc/.  requiring  him  to  take  bail 
1^9^  accordingly,  ffr  ^md  he  was  detained  in  gaol  feveral  days ;  this 
•Ml  aikd*  aAion  lies^  becaufe  of  the  fpecial  damage  fuftained  by  the  party 
V^l  1     on  this  hlk  affirmation* 

|IS»  ti  pC  k«t  U  U  iMit  t««^ltt  dtdiR  feaenay  tikaftbe  braocbt  an  udioa  againft  him  ex  adSfkSf 
Jki  fMi(4  ffr  fW  h«  jf«t  lu«a  to  CiaaK  chMfe,  &f*  bai  be  muft  ihew  the  grieraoce  fpedaily  { 
fi  IKU  ^  Sauftd,  aaS«    V<At.  la*  19.  $^    Da»r.  196.    i  Salk.  15.  pi.  6.    Ld*  Raym.  503. 
1%  M«d%  %|S% 

•  N%  i^  41%  If  a  ftranger  beings  an  action  againft  jf.  in  the  name  of  y.  SL 
m«lk  AImk    ^iihgm  ^  confcnt  of  7.  5*  an  aoioii  on  the  cafe  lies  (a)  againft 

|«|tS%V%     fcj  j         •^  ^ 

MM«ll|4^  Him«  / 


•lis  iVttttvfi«%  (4^  Or^MWMv  WioKdyuraa  tbeSESs.  cft.  Bat i^  Where  diere 
M«  Wm^  pMmKIII^  and  ant  ^  iImm  yw  hia  cwiif.  O^  Eia.  asS.  a  Sid.  i6s.  If  opooaaifte 
UKifmA^w4»s^  «lH«MntlM*w»Mfti«t«.-wrforihej«7.  caiOea  himfetf  to  be  fumn  in  the  ■>« 
•l^«(WlKaiiMam%Mt«fd^Hiejm5«aM«va«aagi«aiiBrB*  <A  auy  hawe  aa  aakm  upon  tiie  cals 

••J**  »\i%  If  M^  e\hibirs  a  petition  to  a  committee  of  partiament,  ap- 
Ku!I Tluix  P^^^^^^^  f^^  *^  cxaminatioo  of  public  grievances,  and  therein 
^^rji* c%     clu\x<^  n.  beinR  *  dofitor  of  law,  and  vicar  general  to  the  bi- 


J^*}J^  ortuYi  awd   R^r  the  better  maniieftatkn  of  thefe  grievanceay 

tl^ou  «ul  CAUiVs  the  fuid  petition  to  be  printed,  and  to  be  delivered  to  feve- 

**  ^'*  i  *^  ^^  *^*  <^  itten\bcf*  of  the  faid  oommittee  ;  yet  no  a£tion  i^oo 

5!ll^4^^^'  th<'  CAtV  li«  ;  Rvr  thb  printini:  and  defivcring  of  die  cafe  as  afore* 

^  C.  funU   is  acoMdii^  to  the  wder  aad  confe  of  proceeding  in 

«IMHI  tlifial,  Vh^  k  iMid  Wm  f«t4hPM4.  Rai^  S.  CU  m  R«k.  Ss^    t  Hawk.  P.  C.  c  7> 
1^^  )».  l^    Ca»  ><< »>l  n^  >it  tvt  <iw^  ^^idwai  <a  <wi>  S>  a  llfJ  awJ j»linil  way.    a  Buir.  Sic] 


Ifa  mM  W%t|(»a  w;^  ^^  ^K«m  4^.%^  a|«<e«  ^,.  wd  ^  Hiimim  h  hmmk  mt  n9tj,  |etiui 
9^    Ui«^$S.    MnI  x<.    Hi^  af%.    N«  •JtMi  is  ii«UI  t  aniai&  f«r  paj«i7.  In  fiiijv 


^Sloniei  on  tbt  Cafe;  97 

\t(  one  hoM  another  to  bail  in  an  inferior  courts  when  the  Smltli  t. 

fum  aQiuIIj  due  would  not  require  bail>  this  a£tion  may  be  main-  £^^j^^'  I 

tained  agamft  him.] 
In  cafi,  the  plaintifF  declared  that  the  defcndarit  malicioufly  Carth.  189. 

levied  a  pbint  in  London^  and  profecuted  the  plaintiff  thereon,  J^T^^V* 

vh'rewra  the  caufe  of  aftion  did  arife  in  D.  in  Kent,  out  of  the  worthf* 
jarifdidion  of  the  court  of  London;  after  verdift  for  the  plaintiff^  Shd*.  194. 
the  Court  inclined  that  the  aftion  would  not  lie  ;  for  the  plain*  ^54-  Cafes, 
tiff  might  have  pleaded  to  the  jurifdiAioni  and  if  they  had  re-  ButnoWo^ 
fufed  his  plea,  he  might  have  applied  for  a  prohibition.  lution,  aQ4 

tiiit  it  was  fit  to  have  the  opinion  of  all  the  jadges ;  for  that  fuch  adion  was  never  held  to  lie  till 
Jftrtb^stimt.  Vidt  Vent.  669.  a  Jones,  114.  Hob.  205.  Cro.  Ja..  667.  Sid*  463. '  Sand.  2ii« 
4 Co.  14.     No  adion  lies  for  fuing  an  attorney  in  an  inferior  court;  for  who  knows  whether  he  will 

>  tafift  on  his  priTilege,  and  if  he  does,  he  may  plead  it.  Mod.  209, 210.  per  cyr\  [It  is  now  fettled 
that  an  a^on  of  the  cafe  will  lie  for  malicioufly  fuing  a  perfan  in  an  inferior  court,  when  thac 

'  cpart  has  Bo  jarifdidlon  of  the  caufe  :  and  the  court  of  Common  Pleas,  After  due  confideratioa,  re- 
^ed  a  new  trial  in  fuch  a  cafe,  though  the  declaration  did  not  allege  as  it  ought  to  have  doney  that'th^ 
deftndaat  knew  that  cfac  inferior  court  had  no  jurifdiAion,    2  Wilf.  301.] 

[An  aAion  on  the  cafe  is  maintainable  for  a  malicious  abufe  of  Sutherland 
delegated  authority  of  the  higheft  nature ;  as  where  the  governor  situlTTat* 
and  vice-admiral  of  one  of  his  majedy's  idands  fufp^nded  the  Weiimln. 
judge  of  the  vice-admiralty  court  from  the  exercife  of  that  office,  fter  aftey 
;  malicioufly  and  without  any  reafonable  caufe.  co*r  eVfc  B. 

I  Term  Rep.  538* 

But  this  a£Uon  will  not  lie  for  a  malicious  profccution  before  a  Johnftone 

naval  court  martial,  for  an  offence  cognizable  therein  {a) :  nor  for  ^^^""^"' 

,  delaying  to  bring  an  officer  under  arreft  to  a  court  martial,  it  493,      ^ 

I  being  a  military  offence.     Nor  will  it  lie(i)  againft  a  commanding  («)  Partica-. 

'  officer  for  an  improper  exercife  of  his  power,  Jlagrante  hello,  and  ^^^^^^^^^ 

9Ut  of  the  Britifli  dominions*]  hat  not  btea 

tried  for  it  by  t  court-martial.    (*)  Barwis  t*  Keppel.    2  Wilf.  314.] 

(I)    Where  Cafe  will  He,  though  the  Party  injured  ' 

has  another  Remedy. ' 

IF  one  ilanders  my  title,  whereby  I  am  wrongfully  difturbed  Alien,  3. 
*  in  my  poffeffion,   though  I  have  remedy  againrt  the  tref* 
paffer,  yet  I  may  have  an  adion  againft  him  that  caufed  die 
di&irbance. 

If  a  man  ftops  a  xv-atet-courfe,  per  qmd\i\%  neighbour's  ground  P^J^J'^^p- 
U  furroundcd,  he  may  have  an  affife,  oraftion  on  the  cafe,  at  Leon*H^' 

his  elediion .  So  if  he  di- 

verts totum 
nrfim  »ju^e  htm  my  water-conrfc  to  my  mill,  though  I  may  have  an  aflife  for  this,  yet  1  may  have 
m  adifoa  apoa  the  cafe,  at  my  eledlion.     Roll.  Abr.  104. 

If  a  copyholder  in  fee  furrenders  4  meffuage  to  the  ufe  of  one  ^  ^^'J^^' 
for  life,  the  renjainder  to  another  in  fee^  and  the  defendant  (the  J^^  ^^^  Jj". 
huiband  of  the  tenant  for  life)  pulls  down  part  of  the  meffuage,  yimconr 
fsTc,  he  in  the  rcmafaider  may  have  an  adion  on  »the  cafe  againft  ^^"^m- 

kim.  ton.    And 


wlrho' 


fer  Pemherten  asd  j^ffl»,  whilt  Mt  fays,  that  berore  the  ftalatc  of  CUutefier^  the  IcObr  v**-? 


9^ 


aftionier  on  ffni  Cafe* 


rem«dy  for  waAe  4enf  by  KSi  tenant ;  that  muft  be  intejided  accordlilg  to  the  fobje^  matter  df  ilutli 
ha  wai  rpfilcingi  feUicti^  chat  he  had  no  rcmctly  by  a^ioa  of  wafte  :  and  PemUrtvn  (aid,  that  wtbooc 
4oubc  •(  chit  day  the  le/Tor  may  wave  hU  remedy  by  zGCioa  cfvn^,  and  bring  an  a£lioa  on  theofe*. 

*  Wharf  the  eftate  of  any  one  in  remainder  or  rererfion  is  injured  by  the  tenant  in  pofleflbooraoy 
Other  pei  (bni  an  sfihn  m  tti  cafif  ia  the  natiue  of  an  a Aion  of  wa£ct  may  be  maintaineit 

Kiniyflde  [An  aAion  on  the  cafe  in  the  nature  of  wafte,  as  well  as  aa 

ton  and'"'    ^^^^^  ^^  covenant^  will  lie  againft  a  tenant  for  years  after  the 
otberi,        expiration  of  his  term.] 
•  BK  Rep»iiii> 

Roll*  Abr.        If  cffitii  qui  u/e  at  common  law  had  requefted  his  feoffees  to 

J^6.*Rlill!*  make  a  feoffment  to  J.  S.  and  they  had  refufed^  no  aaion  on  the 

Kept  ift5»*  cafe  lay  againft  them,  but  his  remedy  was  in  chancery  only. 
Cirth.  ai4.       If  a  parfon  is  guilty  of  dilapidations,  and  after  takes  anodtfr 

i.  C^L* tw!  '>^wcfw<5i  '>y  which  his  former  becomes  void,  his  fucccl&r  may 

1 1 5,  rrhli  have  an  aAion  on  the  cafe  againft  l^m  ;  though  it  was  obje&ed, 

•Alon  iloa  tlut  his  proper  remedy  was  in  the  fpiritual  court* 

tor  the  nt* 

|kdl  of  rvpatrtng  a  pr^ttid^l  houft  by  a  fuecoeding  prebendary  againft  the  predeceflbr,  or  bb  pofiAd 
rapraff  ntatWt,  at  ^tU  aa  in  the  ca<e  of  parochial  prtfttmcnta.  RadcliAe  «.  D*Oyley.  %  Ton  Rep. 
Ai«.  3  Wooddoit  toft*  a.]  Where  an  tdioa  on  the  cafe  lay  for  a  kgacy  in  Craant «/?*&  tiac* 
H«ym«  s).    s  Std«  ii«  ^5*    Kab^  ii6« 

Roll,  Abn  If  A*  and  his  predeceflbrs  have  ufed  time  ont  of  mind  to  find 

iVit  watt**  *  chaplain  to  fing  divine  fervice,  and  to  perform  the  facnuncnts 

pubiif  tha*  (tnd  facramentals  m  the  chapel  of  B.  within  his  manor  of  D.  for 

pal.  Roll,  Jj,  his  fcrvants  and  family,  and  he  does  not  find  a  chaplain  ac- 

Ci^Klia^  conling  to  the  cuftom  \  B.  may  have  an  a&ion  on  tLe  cafe  again& 

»i4«sid.s4,  him. 

An  A<U\\i\ 

fin  tht  («lV  lloi  againft  a  porftm  A>r  rtfufing  t(«  give  J.  5%  ilie  facnment,  becanfe  a  man  is  boooJ  w 
IK«lv«  It  upon  A  (^n4U>«  i\r  Reb.  ^7*  Sii.  34  ?aiimw .  Agunft  a  biOwp  ftr  not  taking  caa- 
tUm  ol'  a  pAY.y  «av\\mmttm<att<d»  Ka)«i.  aai^  n  Xmjk^  ^3,  Agaiad  an  oidimay  fbrftfii&D|i» 
mant  admUiili^uioiv  C4ith«  \^h%  [AjgMaft  an  anhteoeai  ior  ttio&a^  to  indsd.  F.  N.  B«  47*  H. 
r^ilvCvs  R«(^  a^uj 


(K)  Where  Cafe  will  lie  though  the  Wrong-doer  be 

puaifliable  criminally. 

^^  M*^  iT  fwms  K»  b*'  the  better  opnion  of  die  books»  that  a  pcrfoo 
1^  ut^        ^^*^*''y  '^  tVK-nv^  ani  patdooeil^  or  bcmt  in  the  hand,  may  be 

t*K*^  ui*  fVx\vc\t<\l  Ji^Ainit  151  a  cml  «:)k»at  tbe  fcit  of  the  party  injured; 

1-^  t^*;  w,>  lor  >x  hc:\  the  pirtv  i$  f  toiVcutod,  dicre  can  be  no  (*s)  inconvenience 

W  xtxv?5  ^'^  '^  *^'^^  ^^^S  ^^^  Jiv^:on»  j«d  the  oimir-ii  proiecuaoQ  ought  to  be 

m-'  t  M  tK>  Ku;  Kvit ;  Knt  >*hy  ihc'U^benoc  iriwctiadjcnagcs  to  the  party 

I  t  »^:>.  uhora  he  hj^th  i:vuJK>i»  a$  w^»  as  be  osade  an  csam|ilc  o£forthe 

r!>,^  V  ^^'^^  '^*  ^*^  puK;v\  >kho::n  be  SuA  oabwkd  ? 

Mttfvr  c-  9iN  rtr  ^  «5>K  wtt^  ail  won  t  1%  %>  ^;l«  bimit  «l  taan«^  ;«aR^wa*.  S£k»  346.  Sea 
4k  «^^<Jta  ^4^s  3:^^^  ];« 

la  Ci:>  ^£r.i:  h ,:  >cr4  a:>l  wite^  tic  pbSrdi'  dcdared  that  Ac 


fiufivit  him  to  many  her ;  to  which  affirmation  he  giving  credit.  Lev.  247, 
married  her,  being  then  the  defendant's  wife,  by  which  he  was  s*  c* 
put  to  great  charge,  injured  in  his  reputation,  and  greatly  troubled  An/now  f ' 
in  bis  confcience ;  and  the  Court  held,  that  the  ground  of  this  /frTwifdeo, 
a&'on  being  the  converfation  and  contradl  of  the  wife,  could  hot  ^*»'»  *^^^ 
bmd  the  huiband-  b^LTthl* 

■flfTfiog  of  dM  fecond  ho&aiid  is  feloay.  [See  St.  i.  J.  i.  c.  ti.  That  if  feven  yean  have  eiapfed 
«ddiMt  the  foumar  hulband  or  wife  having  been  heard  of,  the  guiit  of  f«lony  it  not  incurred.  Ho^ « 
every  wbeve  a  man  falfcly  precendiog  hJnafelf  fingle,  only  folicicSf  but  does  not  a£lvally  contrad  a 
fccond  marriage  with  the  plaiotifF,  and  ihe  fuftains  fpecial  damage  in  confequence  of  fuch  deceit,  as,  by 
f^cftiag  othor  ofitrsy  tbete  can  be  licde  doubt  of  her  right  to  fue  this  aftion.     3  Wooddef.  201,  2.] 

But  where  the  plaintiff  declared  that  (he  was  a  virgin  of  good  Ski%  ii9t 
name  and  fame,  and  fought  to  for  marriage  by  J.  S.,  that  the  de- 
fendant, pretending  himfelf  to  be  a  fingle  perfon,  made  love  to 
her,  and  married  her ;  when  in  truth  he  was  married  to  another 
woman,  f^c.  whereby  (he  became  of  lefs  credit,  (5*^.,  the  Court 
held  that  the  a£lion  lay. 


zmum. 


AN  affidavit  is  an  oath  in  writing,  figned  by  the  party  depof- 
ing,  fwom  before,  and  attefted  bv  him  who  has  authority 
to  adminHler  the  fame.  As  moil  motions  and  orders  of  G>urt 
are  grounded  on  affidavits,  it  feems  impracticable,  and  indeed  un- 
neceflary,  to  inftance  in  what  cafes  they  are  to  be  made  ufe  of,  ^or 
when  they  may  be  faid  to  be  defe£live,  (hort,  or  evafive ;  this  be- 
ing a  matter  of  pradice,  and  few  things  relating  thereto  being 
thought  worth  reporting* 

We  fhall,  however,  under  this  head,  fet  down  what  we  find 
leladng  to 

(A)  The  taking  and  filing  of  Affidavits. 

(B)  Where  an  Affidavit  is  necefTary. 

(C)  Where  it  may  be  faid  to  be  fhort  and  defedive. 


H  z  (A)  The 


leo  a6lDatttt 


(A)  The  Taking  and  Filing  of  Affidavits. 

8ty)« Puft.  A  FFI D  AVITS  were  only  to  be  Ukcn  by  fomc  judge  of  Aat 
R«l«  7*«  /v  court  in  which  they  were  to  be  made  ufc  of.  But  now. 
By  thf  1 6  At  *<  By  the  29  Car.  2 .  cap.  5.  the  chief  juftice,  and  other  ^e  juf- 
*7  ^'*f|  »•  ««  ticcs  of  the  court  of  Kin^s  Benchi  or  any  two  of  them,  where* 
eh?ncrlU)r  **  ®f  *^^  ^^^^^  juftice  to  bc  One  for  that  court ;  the  chief  juftice  of 
of  thf  duchy  «  the  Common  Pleas,  and  the  reft  of  thejuftices  there,  or  two  of 
•f  l.«ni:Aihr  cc  them,  whereof  the  chief  juftice  to  be  one  for  that  court;  and 
MWH^Mr  "  ^'^*  '^^^  treafurer,  chancellor  and  barons  of  the  Exchequer,  or 
^MifMtik*  <<  two  of  them,  whereof  the  lord  treafurer,  chancellor,  ordiief 
r  itt**'!!^'  **  baron  to  bc  one  for  that  court,  may  by  commiffion  or  commif- 
4  cUi*v  "  ^*^"*  under  the  feal  of  the  faid  refpe£Hve  courts,  from  time  to 
c.  tu  •  **  time*  as  need  (hall  require,  impowcr  perfons  in  the  foreral 
llmiUr  H  couniics  to  take  afiidavits  concerning  any  thing  depending  w    , 

}ilm»\*thf   "  concerning  any  proceedings  in  the  faid  courts,  as  mafters  in    | 
ch*nvttu     <«  chancery  cxtraoniinary  ufe  to  do ;  and  any  judge  of  alfize  in 
•«a  lMU5rf%    tt  ))i^  circuit,  may  take  athdavits  concerning  any  thing  depending, 
Ji  {*i^»^,'  il[*  ♦•  t<\  as  afortlaid :  which  affidavits  flisffl  be  hied  in  the  fereral    ' 
ih«  vvut\ty     «t  olUccs  of  thc  faid  courts,  and  be  made  ufe  of  as  other  affidavits 
rAijjiwt       (I  taken  in  the  faid  courts :  and  all  perfons  forfwearing  themfelvcs    : 
Imm.]  *        **  it^  l^t^b  atFidavits  Ihall  incur  the  fame  penalties  as  if  they  had    \ 
^  Ikcu  taken  in  open  court;  the  perfons  taking  fuch  affidavits    , 
**  ih%Ul  rrceive  cnlr  1  /.  for  fo  doing,  bcfidcs  the  king's  duty,  which    | 
*«  \luty  Ihx^U  bc  p^iJ  to  the  proper  officers  in  the  fsud  courts,  be-   ] 
«*  f\>rc  fuch  aHutatit  be  there  filed  or  made  ufe  of."  ] 

[l\y  A  rule  of  thc  Court  of  King*s  Bench  E.  31  Geo.  3.  it  is  or- 
dc)V\U  *^  That  \i')xcre  any  affidavit  is  taken  by  any  coouniffioner 
♦*  of  that  court  nude  by  any  pcrfon,  who  firom  his  or  her  figna*    I 
**  tutt  ar'jKArs  Kv  bc  ilaccrate,  the  commiffioner  taking  fuch  affi-    1 
♦^  \UvU  thall  cv^rtity  or  tUte  in  the  jurat,  that  the  affidavit  was  read    ■ 
•*  in  hi*  pix'fcuoc  to  the  party  making  the  fame,  and  that  fuch  ^ 
♦^fA\iv  fc<mvNl  pcttci^lly  to  underftand  the  fame,  and  alfo  that   i 
*•  the  fiuxl  (vmy  >xtv<c  h.$or  her  Hgnature  in  the  prefence  of  thc 
**  wmn^uUvM^ei^  t;Krxg  the  laid  affidivit.*  | 

1  A»K>  t\  \        A(K Ja\  it^  t  \lou  bctv^re  a  penon  who  is  follcitor  In  the  canfe  arc   ; 
^♦1^^' ^     '^^^*  aHo\v\\1  to  ^ "  iVvivl  cither  at  uw  or  ia  equity-] 
*^Aa*^f\x       It  .^Jhxluit^  t,^Von  KtVnr  cv"nv.vir:oners  in  the  country,  accord- 
**'  **  J^VJ  t\^  ihc  ;;K^\^  iU^»^:v\  be  cxprxuvd  to  bc  In  acaufe  depending 

Wtv\vn  si.  arx\  •^\  ji'.\l  :hvro  be  no  luch  cauie  in  court,  they  can- 
>\xM  W  w.\U  Kw^.uic  t^^^  vvrxjv.-.uoncis  hi>-e  no  authority  to  take 
thoi^\  A>Ki  t^^n>^  v  ;r^  bc  r,o  per rrr  ;  cthcrwife,  if  there  be  a  caofe 
i\\  wint^  .*tsl  tl^;.<  i\v.v>cm$  ior.x  coI.«teril  matter. 
»  T^m  \  \\  \n  ^^i;,:^>^.j  .;%  ji  c.^'.ne  ^.:i^^  no  tiile,  it  cannot  bc  received, 

K«t-  «^i*     though  th<  jiowx  .c  rv;T:x  i$  xr  ::.:nx:  to  ware  the  objc£Hon. 
t  $»^  vH^        An  A:V;xUxi:  ^5jv^\  a  nN>«:^^4\  ror  a  *>-Tri^^  to  remove  an  indi£t* 

Rv-^.\t  u.  \^^\^\vv^  c\^;,;:a\  :>>c  K:^c  t.  A.  B.  ^thc  defendant)." 
f^-^-T  ^       ^     I  ho  a^uOAH  it^  ^NSi  %  >  ,ci:  ^^  jtrr  ,r  i>r  in  iitachmcnt  for  difobey- 
*'   **         iJXg  aa  A>^ai\i,  %hc;v  ;.ic  ;%.biii;>.c^::  U  m:ce  a  rule  of  Court  un* 

der 


» 


*    4« 


SflEtHabit  loi 

der  the  ftatute^  need  not  be  entitled  in  any  caufe :  but  thofe  in  Rep.  6oi. 
anfwcr  mnfL  The  &me 

practice  prs- 
vaiii  in  affida?its  to  mofe  for  infannadont.  Rex  ▼.  Pierfon.  Andr.  310.  a  Str.  1107.  S.  G* 

^davits  for  attachments  in  civil  fuits  are  to  be  entitled,  with  ^ood  t, 
the  names  of  the  partiesj  but  as  foon  as  the  attachments  iflue,  the  ^-^erm 
Jdng  is  to  be  named  as  profecutor.  Rep.  153* 

Where  an  affidavit  has  been  read  and  filed,  it  cannot  be  taken  1  wiif.371. 
off  the  file. 

Affidavits  made  for  one  purpofe  may  occafionally  be  ufed  for  an-  Rex  ▼•  Jol- 
other.     Thus  an  affidavit  taken  before  a  judge  at  ni/i  prius  upon  *»ff«4Ynn 
an  information  out  of  the  King's  bench,  and  afterwards  returned      -  * 
into  that  court  and  filed,  was  admitted  as  a  ground  on  which  to  grant 
another  information,  the  Court  confidering  the  authority  of  the 
judge  at  fiifi prius  in  that  cafe  as  an  emanation  of  their  own.     So,  Cook*  ▼« 
affidavits  upon  which  a  defendant  hath  obtained  his  difcharge  in  j^^"***^* 
one  caufe,  have  afterwards  been  admitted  for  a  finular  purpofe  in 
another  caufe.J 

(B)  Where  an  Affidavit  is  neceflary. 

^HE  law  and  praftice  of  the  Courts  require,  that  on  all  motions  ^</*the  fe- 
'*'    for  an  information,  attachment,  complaint  againft  any  offi-  rByj^e^St'of 
ccr  for  ^n  offence  not  committed  in  the  face  of  the  Court,  for  a  y&g  w.  3. 
hew  trial,  relating  to  the  ferving  and  returning  of  writs  or  pro-  c.  34.  iris 
ccffes,  Isfc.  oath  or  affidavit  be  made  of  what  is  affirmed,  that  the  ^J^jJ^' 
judges  mav  be  fatisfied,  as  well  of  the  truth  thereof,  as  of  the  rea-  affirmation 
fi)nsd>lene{s  of  eiantint;  relief  when  made  out.  ^<*  dcclara- 

:  &  O  tion  of  a 

^     Qgaleer  ihall  be  accepted  in  all  caies,  except  in  a  criminal  caafe,  infiead  of  an  path  in  the  ^(aai  fomu 
See  too  II  G.  2.  c  13.  22  G.  2.  c.  46.] 

Alfo  by  a£ls  of  parliament  affidavits  are  made  necefliry,  as  by 
s    4  Ann.  cap,  16.  feci,  1 1.  in  the  cafe  of  dilatory  pleas  j  and  by  the 
12  Geo.  2.  cap,  29.  to  hold  to  fpecial  bail. 

If  a  perfon  exhibits  a  bill  for  the  difcovery  of  a  deed,  and  prays  Chan.  Ca« 
relief  thereupon,  he  muft  annex  an  affidavit  to  his  bill,  that  he  ve^n^Is 
has  not  fuch  deed  in  his  pofleffion,  or  that  it  is  not  in  his  power  247. 
to  come  at  it ;  for  otherwife  he  takes  away  the  jurifdiftion  of  the  3  Chan, 
common  law  courts,  without  (hewing  any  probable  caufe  why  he  g*}J^  Hift, 
fliould  fue  in  equity.  ch.  51. 

£q- Abr.f3.     2  £q.  Abr.  13.   2  Freem.  71.   2  Will.  Rep.  541.   Prec.  Ch.  536.   3  Atk.  17.  132. 
Cootr.  I  Vern.  59.  evidently  a  miftake.. 

But  if  he  feeks  difcovery  of  the  deed  only,  or  that  it  may  be  Vera.  180. 
produced  at  a  trial  at  law,  he  need  not  annex  fuch  affidavit  to  his  **^* 
bill ;  for  it  is  not  to  be  prefumed  that  in  either  of  thefe  cafes  he 
would  do  fo  abfurd  a  thing,  as  exhibit  a  bill,  if  he  had  the  deed  in 
his  pofleffion. 

[It  is  alfo  unneceflary  in  the  cafe  of  a  bill  for  difcovery  of  a  can-  Kjos  v. 
Cdlid  inftrumenti  and  to  have  another  deed  executed,  for  if  the  ^f^  ^^^ 

H  3  plaintiff 


plaintiff  had  the  cancelled  inftrnment  in  his  hands,  he  cottid 
no  ufe  of  it  at  law,  and  the  relief  prayed  is  fuch  as  a  cofoitcC 
equity  only  can  give.] 
A^.  In  Bq.       Alfo,  it  he  fets  forth  the  \vhole  circumftances  of  his  cafc^  and 
ct*.  ^16.*      P^^y^  gieneral  relief,  the  prayer  of  relief  ih^  be  applied  to  the 
011b.  hift.    difcovcry  only. 

Ch.  5S* 

Phlllri  V.         [If  a  bill  be  filed  for  examining  a  material  witnefe  upon  the 
vJ^'^' '  ^'  ground  that  his  evidence  is  likely  to  be  loft  by  death  or  dc- 
Bhtitpy  vi      parture  from  the  realm,  there  muft  be  an  affidavit  annexed  to  it, 
Kurl  Tt'      of  the  circumftances  from  which  the  danger  of  fuch  lofs  is  appre- 
Wmil  r?,    hcndcd.    So,  if  a  bill  be  filed  for  perpetuating  the  teftimony  of  a 
I  Atk.  45*0.  witncfs  upon  the  ground  of  his  being  the  only  witnefs  to  a  par- 
Mur.  Rq.     ticular  point,  and  nts  evidence  being  of  the  utmoft  importance,  an 
ri'S««U«    aftidttvit  of  the  witncfs  himfclf  Qiould  be  annexed  to  it.    The 
principle  on  which  it  is  required  in  thefe  cafes  to  annex  to  the  bill 
an  aflidavit  of  the  circumftances  which  render  the  examination  of 
witncircs  pro^Kr  in  a  court  of  equity  •,  though  the  matter  is  capa» 
blc  of  being  made  immediately  the  fubjeft  of  a  fuit  at  law,  feems 
to  be  the  fiime  as  that  on  which  tlie  pradice  of  annexing  an  affi' 
davit  of  the  lofs  or  want  of  aninftrument,  to  abillfeeking  to  ob- 
tain In  a  court  of  equity  the  mere  legal  eflfeft  of  an  inftrnment,  is 
founded  \  namely%  that  the  bill  tends  to  alter  the  ordinary  coiirfe 
of  the  rtdminillration  of  juftice,  which  ou^ht  not  to  be  permitted 
on  the  hart  aUccativ^n  of  aplaintifFinhisbill. 
T«yW  v%  In  onier  to  obtain  the  leave  of  the  court  to  bring  a  bill  of  re- 

VVmi*  A?,'  view,  or  a  fupplemental  bill  in  the  nature  of  a  bill  of  review  upon 
Mm  V*j.  fU  fl^  f/j/.N*tVfy  J/  #K^i»  ruifttr^  there  muft  be  an  affidavit  that  fuch 
7«.  U%       new  nvtittcr  could  not  ha\*e  been  produced  or  ufed  by  the'party 

cUiiulng  At  the  time  when  the  decree  v/as  made.] 
•wRh,  VM«  In  An  interj^leading  bill,  the  party  who  prefers  it  muft  male 
alHtUvlt  \\\A\  he  divs  not  collude  with  either  of  the  other  parties. 
Li!!»^  lul.  ''<*  ^ho  nunts  lor  a  «/  ext^zt  iw*w  againft  another,  muft  ttiake 
l«.*iinv«)v  AuuUvU  <s\  the  KM$  he  1$  hke  to  fuftam  by  the  party  s  gomg  out  ot 
Ohi  \\\9  «u    <bo  klnx^^lom^  And  thai  thereby  the  debt  may  be  loft,  and  that  the 

!;:M;;',n.    l^^^^^y  ^^  *^^^«^»y  r^^^V?  out  of  the  kingdom(^). 

hv\^  lh«  MiAUW  \\\  KU  ^A^>^kt  >xtU  )^  O  m«icK«  «ki  U  iadfide»u    3  Atk.  501  .J 


Wi^^  y%  1*  A  QuAVer  h*th  been  permitted  to  put  in  an  anfwcr  to  a  fri* 

Vw*!  -fu   ^*^^U!^  and  vriatH^Ux^  bill  without  ciiher  oath  or  affirmatioo. 

J  i\  \vm«»       \Vhe>T  a  ^^artv  c\ccpt?i  10  a  fac>  certified  hy  a  maftcr's  report, 
I4««  i^^hs     i^^  ,j^^j^  hip)^^)^^^  exception  by  an  affidavit. 
W»  I  <«»        The  nob.iity  of  this  kingvUnn,  and  lords  of  the  upper  houfe  of 
r**  uVs^  r^^hament,  arc  of  ancicm  tight  to  anfwer  in  all  courts  as  dc- 

ieniUnt*  uptvn  protetlation  ol  honour  only,  and  not  upon  Qath.3 
j'T^;**  A  peereu  bv  her  anlwer  owned  that  the  had  fevcral  deeds  in  her 
dJu  *  powtft,  but  dnl  not  fet  thetn  forth)  and  on  Aotion  flie  was  or- 
H^n  s«  dcred  to  pixviuoe  them  o»i  oath,  but  that  order  was  changed,  and 
^^^J^7  (he  to  produoe  than  on  horw^ur  only,  being  in  fappkmeat  to  her 
Wo:  i^  " '      ariiwtr,  which  was  on  honoar, 

IB 
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tt  any  dnog  ia  hu  aafwery  U  not  good.  [Lord  Htxcourt  held,  that  the  privi^ge  of  a  peer  to  depofe  on 
his  boooor  only,  wa^  confined  fdeJy  to  his  anfwer  in  Chancery  -,  that  in  all  other  cafes  he  muft  b<e  upon 
osdi  i  and  therefore  the  Lord  Stourton  was  put  to  aafwer  upon  hit  oach  to  intcirogaMrici.  Sir  Thomas 
Jieen  r.  Uj  ficouitna,  1  P*  Wms.  146.] 


(C)  Where  it  may  be  faid  to  be  fhort  and  de- 

fedive. 


A 


N  affidavit  mull  fet  forth  the  matter  paTitWclj,  and  all  material 
circumftances  attending  it,  that  the  court  may  judge  whether 
the  deponent's  concIuGons  be  juft  or  not. 

And  therefore,  on  motion  to  put  off  a  trial  for  want  of  a  ma-  Fareil.iftr« 
tcrial  witnefsy  it  muft  appear  thatfufficient  endeavours  were  made  Cojnb.4i»« 
ufe  of  to  have  him  at  the  time  appointed,  and  that  he  cannot 
poffib]f  be.pcefent,  though  he  may  on  further  time  given. 

Upon  a  rule  to  ihew  caufe,  the  plaintiff  offered  feveral  newaf-  2Salk.46i. 
fidavits,  and  this  divcrfity  was  taken,  viz*  where  they  contain  new  P^*  ^* 
matter^  aad  where  they  tend  only  to  confirm  what  was  alleged  and 
fworn  when  the  rule  was  made ;  in  the  latter  cafe  they  may  be  read, 
not  in  the  former. 

£Whcn  a  defendant  who  has  fullered  judgment  by  default  in  a  R«  ^'^^^ 
criminal  profecution,  is  brought  up  for  judgment,   each  party  ^t^AZ^"^ 
(hould  come  prepared  with  affidavits  difclofing  his  cafe  (if  he 
mean  to  produce  any)  j  but  if  in  the  courfe  of  the  inquiry  the 
Court  wifli  to  have  any  point  further  explained,  they  will  give  the 
defendant  an  opportunity  of  anfwerinjg  it  on  a  future  day. 

When  a  defendant  who  has  been  convifted  on  an  indidiment  RezY. 
comes  up  for  judgment,  the  profecutor  may  read  affidavits  in  ^*!J7rm^ 
aggravation)    though   made  by   witnefTes  who   were   examined  Rep.  228. 
at  the  trial,  which  affidavits  the  defendant  is  at  liberty  to  anfwer.] 

If  there  be  affidavit  againft  affidavit,  the  proper  method  is  to  Comb.  399. 
have  it  tried  by  an  iffiie  at  law,  m«4*J^iif. 

cretionary  in  the  Court.  See  3  Mod.  io8.  wbete  an  afiion  on  the  cafe  was  brought  for  fcandKlout 
matter  inferted  in  an  affidavit ;  that  the  party  ii  to  put  nothing  in  the  affidavit  but  what  ii  material 
to  the  point,  and  therai'ofe  not  to  fet  forth  the  merits  of  his  caufe  on  motion.  Stiie  Prac.  Reg.  79. 
wlicfe  the  ajpJ^vH  oi  one  who  ftood  in  the  piUory  wa$  read,    a  Salk.  461.    But  for  this  wdt  tit* 
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AN  [a)  agreement  is  the  confent  of  two  or  more  perfons  con-  (4)  An 
curring,  the  one  in  parting  with,  and  the  other  in  receiving  "^^^  '• 
fome  property,  right,  or  benefit ;  the  notion  of  contrading  or  ^^^rtg^iio 
entering  into  agreements  arofe  from  the  increafe  of  commerce,  and  mcuimm  in 

H  4  ^^«     ' 


t«4  agreememtf, 

naljrM  (be  neceffity  men  were  under  of  bartering  thctr  (uperfluitlet  fir 

^'yr'  tilings  of  real  ufc,  which  lay  out  of  the  way  of  their  acquirii^: 

y^mi.  iT^  that  men  (hould  execute  their  agreements  and  perform  their  pi^ 

TlMfh*  mifes,  though  made  without  writing  or  conll deration,    is  at- 

**°^,  joined  by  the  law  of  nature ;  but  in  civil  focictics,  and  in  ours  is 

vAdtk>  pirtkulaTi  circumftanccs  arc  required  which  protect  the  weak, 

Vmmrt  and  thofe  who  arc  under  the  power  of  others ;  alfo  proriCtH)  is 

J^"'*  ^  made  againft  fraud  and  circumvention,  and  that  no  man  fhould 

■  "^  be  injured  in  his  property  by  the  turn  of  an  unwary  cxprellton. 


Under  this  head  wc  will  conCder, 

(A)  Who  are  capable  of  contrading  and  binding 
themfclvcs  or  others  by  their  Agreements. 

(B)  Of  Agreements  which  are  good  in  Law,  and 
will  be  decreed  in  Specie  in  Equity :  And  herein, 

I,  Of  onieafonahle  agreements,  and  f|icb  as  may  be  faid  to  be 
ctoineJ  b^  fraud  or  drcumTcntion. 
r.  <X  Toluntary  Agreements. 
3.  Of  the  Manoa  in  which  they  are  to  be  performed. 

(C)  Of  Parol  Agreements,  or  fuch  as  may  be  faid  to 
be  within  the  Statute  of  Frauds  and  Perjuries. 


(A)  Who  are  capable  of  contrading  and  binding 
themfelves  or  others  by  their  Agreements. 

AlVrlon  «.-«  cii^u  is  not  capable  of  entering  into  any  agrce- 
ntv'itt,  for  an  agreement  is  an  a£t  of  the  undcrftanding 
irhiv'h  luv'h  pr'lons  ue  incapable  of,  and  therefore  are  to  be  tin- 
IvT  tS>.'  cjvr  of  their  curators  or  guardians,  by  a  commiffion  from 

Au  I!*!  Jilt  Ix^  the  fume  redbn  is  incapable  of  contrafting. 

.  I  ;i  *•  •-»>«.  U11  14-  Mni^'i-  d?«i  a  rijht  alt  which  he  ought  ta  do,  or  wfa^cti 
,Kig  »tf  ,\s  .*i-  ». 'J  1  »■  S  ^"■'™-  '^''  And  if  «iBftnl  enter  into  »  tontna 
i  ••4  v-*-<-->'^'  '*  ^  RKoth  »-^  i<Kb  ciBCiWt  ipfieir  to  be  liendlciil  to  thein- 
,  ...  ,v  *^  >>  ••  *  "'.-f-**  *w  i^  "  «**-     >  tf-  CiT.  Abi.  187.] 

.<  »-v  yiif--\<  iV  ii:wrmarriagc  is  {*)  incapable  of  enterinF 
•n^  aitt  j^t<.v"tt^at  "•  /^»»  bcinj  laider  the  power  of  htr  hut- 
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1^  Cat  Abr.  25*  pL  6«  Upon  looking  into  .the  Regiftrar*t  book  it  appetfed^  that  Uie  Court  ma^ 
BO  decTtc  in  it  j  bar  it  wai  by  confent  referred  to  Mr.  Seijeant  Rawlinfm  for  his  artutradon.  £^.  Caf« 
Abr.  6i«  iJ.  2.  per  Car*. 

The  anceftor  feifed  in  fee  may  by  his  agreement  bind  his  heir ;  aVem.  aij* 
therefore  if  J.  agrees  to  fell  lands,  and  receives  part  of  the  pur-  [^^l^f^^^^ 
chafe  jnoner,  but  dies  before  a  conveyance  is  executed,  and  a  cuftomaiy 
bifl  is  bronght  againft  the  heir,  he  will  be  decreed  to  (a)  convey,  heir.  aVe«. 
and  the  money  ihall  go  to  the  executor,  efpecially  if  there  are  ?/f  2  J^?^ 
more  debts  due  than  the  teltators  perfonal  eftate  is  lumcient  to  loo/.  9i(- 

pay.  fumes  to 

make  a  ieafe 
(of  31  ycaRy  and  dies,  his  faeir  is  not  compellable  in  a  coort  of  equity  to  make  the  leafe,  for  this  a 
apiaft  the  cooimon  law.     S^itrt.  £q.  Oaf.  Abr.  265.  pi.  4. 

* 

So  if  a  father  conveys  to  a  younger  fon  by  a  defe£bive  convey-  mJeinfra^ 
tocc,  and  dies,  the  heir  at  law  in  two  cafes  (hall  be  compelled  to  ^^""'^T^, 
aukc  it  good,     i .  Where  there  is  a  {b)  covenant  for  further  affur-  (^)Ts!ti^ 
ance,  binding  the  heir,  becaufe  the  heir  is  bound  by  the  covenant,  on  a  mar. 
2.  Where  there  is  a  provifion  made  by  the  father  in  his  life-time  "^  '7*3b 
for  the  heir,  or  he  hath  fuch  a  provifion  by  defcent  from  the  ^oo/.  ptr 

bther  (r).  nnnmn  as  a 

jointDTe,  m. 
confidenuon  ci  a  marriage  portion  $  y,  S.  was  entrufted  with  the  drawing  of  the  fettlement,  which  waa 
ixter  read  by  the  wife  \  the  jointure  fettled  was  bat  400/.  per  annum,  of  which  the  hulband  took  no« 
tice^  aad  talked  of  making  It  up  fo  much,  but  dying  before  it  was  done,  his  heir  was  decreed  to  make  k 
>pt  slthoagh  there  Was  no  covenant  by  which  he  bound  his  hetr  to  make  it  up  fo  much.  Vern.  x6. 
[(/)  See  tXit  coie  of  Chetwynd  v.  Fleetwood,  4  Br.  P.  C.  435.  where  a  fpecifick  performance  of  aa 
sgieement  made  by  the  anceftor,  only  tenant  for  life,  was  decrttd  agaioft  the  heir,  the  agreement  beiug 
ckarly  for  his  benefit,  j 

If  tenant  in  tail  agrees  to  convey,  or  bargains  and  fells  the  Hob.  203. 
lands  for  valuable  confideration,  without  fine  or  recovery,  and  ^**'"'  ^"^ 
dies  before  the  fins  or  recovery  be  levied  or  fufFered,  the  iflue  Mod.  469. 
is  not  (J)  bound  either  in  Jaw  or  equity,  for  equity  cannot  fet  iVcnt.  350. 
afide  the  ftatute  de, dotiisj  which  fays,  voluntas  donatoris  obfervetur  ;  [^crclt^* 
nor  can  the  Court  fet  up  a  new  manner  of  conveyancing,  ^nd  decree 
foperfede  fines  and  recoveries ;  for  thereby  the  king  would  lofe  againft  the 
the  perquifites  by  fines,  on  the  writs  of  entry  and  fines  for  alien-  |a"*j"^i™j 

ation.  fine  and  fuf. 

fer  a  reco- 
very, and  he  dies  In  contempt  and  In  prifon  for  not  executing  It,  yet  the  ifTue  (hail  not  be  bound.  FTde 
£^.  Abr.  25.  pi.  4*  265.  pi.  2.  1  Vern.  306.  [i  Vez.  634.  But  fee  Hill  v  Carr,  i  Ch.  Ca.  294* 
TheiiToe  not  bound  by  a  covenant  for  further  a0urance  i  Lev.  237.  nor  by  articles  to  convey  for  pay-^ 
BKnt  of  debts.  2  Eq.  Ca.  Abr.  a8.  p.  34,  By  analogy  to  the  cafes  of  tenants  in  tail  who  claim 
Hrgmomt  to  the  contrading  party,  it  hath  been  h  Jden,  that  the  widow  of  a  copyholder  for  life,  who 
nad  agreed  for  the  fale  of  his  eftare,  but  died  befoie  the  conveyance  was  executed,  was  not  debarred  by 
this  agrtement  of  htr  ftee  btncb  \  for  that  her  claim  was  not  under  the  hufbandt  but  from  the  cuflom  of 
the  manor.  Mufgrave  v.  Dafliwood,  2  Vern.  45.  6v  But  Ld.  Hardwick  thought  thai  the  widow's 
eftate  was  a  branch  of,  and  arofe  from  that  of  the  hufband,  and  that  the  cudom  merely  direded  its  de- 
rivatioa;  and  therefMe  where  the  agreement  was  for  a  valuable  confideration,  paid,  as  to  rbe  gitateft 
part,  he  dcctced  a  fpecificic  performance  againft  her.  Hinton  v.  Hinton,  2  Vez.  631.  63S.  Ambl.  277. 
S«  C.  In  the  fame  cafe  of  Mufgrave  ▼.  Dafliwood,  2  Vern.  63.  «nd  upon  the  fame  principle,  it  waa 
iaid,  that  if  a  joint-tenant  entei  into  an  agreement  to  alien,  and  die  without  doing  fo,  equity  would  not 
CafiKce  the  agreement  againft  the  furvivor.  But  this,  it  feems,  muft  be  taken  with  this  limitationy 
vdiere  the  articles  are  not  fuclv  as  amount  to  a  feverance  of  the  jointure  ;  if  they  are  fuch,  equity  will 
^ectee againft  the  forvivor.    Per  Ld.  Hardwicke^  2  Vez.  634.    Co.  Litt.  59.  b.J 


^.  feifed  of  lands  in  tail,  agrees  with  B,  that  he  and  his  heirs  Chan.  Ca. 
pudl  en^oy  the  entailed  lands,  if -/f .  and  his  heirs  may  enjoy  his  fee-  |[^J'|^^f^* 

fimplc 
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fimple  lands ;  this  agreement  is  executed  accordingly,  aiid  B.  hsA 
(tf)  So  if  a  decree  againft  A.  to  ]evy  a  fine  and  fettle  it,  purfuant  to  the 
**ilS^*"  agreement;  but  -rf.  died  without  doing  it :  though  it  was  decreed 
covcied  part  ^"^^  -^^  himfetf  was  bound  by  this  agreement  to  convey,  yet  fincc 
«f  the  pur.  he  died  before  he  executed  the  fine,  his  iflue  was  not  bound  by 
chafe  mo-  ^^^  agreement :  but  if  the  ifluc  in  tail  had  approved  of  his  anccU 
A^er*!  life-  ^o^s  agreement,  as  he  did  in  this  cafe,  by  entering  on  the  land  of 
time*  or  af.  B.  then  it  becomes  his  own  agreement,  and  confequently  in  equity 
S^uTw  if  ^^  ^^  ^  (^)  obliged  to  perform  it. 

1m  had  joined  in  the  deed  with  the  father,  or  covenanted  for  further  alfurance,  &c,  Chan.  Ca.  171. 
iicv.  %i%,  [Any  agrMmeot  with  an  eqaivaJent  will  bind  the  ifiuc,  as  a  partition,  thmgh  hot  by  pinl, 
or  an  eachange  of  landf •  1  Vern.  aox.   Co^  Litt.  174.  a.  334.  a.] 

* 

Chia.  Ct.        If  there  be  tenant  in  tail  in  equity  as  of  a  truft,  or  aader  an 

^  chan«  equitable  agreement,  and  he  for  valuable  confideration  barg^ 

Ca.  64.  ^^^  f<^'l  ^^^  i^ii^  without  fine  or  recovery,  this  (hall  bind  his  iflue^ 

sVeat.3$<x  becaufe  the  (tatute  de  donis  doth  not  extend  toit,  being  an  entaS 

Vera.  1%.  ju  equity  and  a  creature  of  the  court  {b). 

1  Vcm*  1 33*  $^3*  yoft*  [  (i)  It  foecns,  that  upon  the  fame  principle  the  heir  in  tail  of  a  copyboU, 
whofe  anceftor  had  entered  into  an  agrrement  to  fell,  but  had  died  before  furrender,  would  be  decceed  Ift 
convey  to  the  purchafer  ^  for  the  entail  of  a  copyhold  is  not  within  the  fUtute  dt  domU,  PowcQ  os 
Coalr.  ia6.J 

BitK  Con.  As  tenant  in  tail  is  reftrained  from  alienating  the  eftate  with- 

traa,  a6%  q^|  g^^  q^  recovery,  fo  he  is  from  charging  it,  or  difpofing  of  die 

l4p  *^04?  lifting  improvements  after  his  death  ;  therefore  if  tenant  in  taul 

(t)  ^».  fells  die  trees  growing  on  the  inheritance,  the  vendee  muil  fever 

Whether  he  fhem  during  the  life  of  the  tenant  in  tail,  for  if  he  dies  before  they 

have  relief  ^^  ^^^  down,  his  iflue  fiiall  have  them  as  part  of  the  inheritance. 

In  v^uity }  and  the  vendtre,  though  (r)  obliged  to  pay  the  whole  fum  con- 

w  lather  traftcd  for,  yet  (hall  not  be  allowed  to  cut  down  one  tree  after  the 

a^ion  t>  death  of  tenant  in  tail ;  for  as  the  tenant  in  tail  has  power  over 

m<^n«}  had  the  inheritance  but  during  his  own  life,  fo  he  cannot  delegate  that 

and  rtv'ci^eJ  powcr  to  another  but  for  the  fame  time ;  and  confcquendy,  what- 

a;u  iit  the  ^vcr  remains  part  of  the  mhentance  at  the  death  01  tenant  m  tail, 

lopuifnM-  ;it  which  time  his  power  over  it  ceafes,  muft  neceffarily  go  to  the 

nAM  i'n  tlu  ^^'^>  ^"^  whom  the  inheritance  belongs. 

¥t>ven4<«t  h>  make  a  Icafe,  wh<ch  he  has  power  to  make,  and  die  before  execution,  e^Ity,  it  feesn;,  will 
CJiri)  it  Into  execution  againi)  his  heir.  10  Mod.  469.  If  tenant  for  life,  wich  power  to  mike  lea£a 
f«»y  i  t  xe4rk,  f^rant  one  tor  26  \clr^,  fuch  ieaie  fli^U  bind  the  remainder-man  for  si  years,  for  under  tbc 
|H»\er  of  Ic^&ng,  there  i»  a  reieiaUe  privity  ^iven.     Campbell  v.  Leach,  AmW.  740. J 

HiiKterT.        [A  niothcr,  aclinj  as  adminiftratrix,  may  bind  her  children. 

!^turmAn»  »  Vera,  a  10. 

Tr  ^?.I::n  Churchwanlcns  arc  in  that  charafter  competent  to  enter  into 

*\*^  \\Vx'  •"y  agreement  which  may  be  beneficial  to  the  pari{h,  and  thereby 

•t^,       *  n>'bind  the  parifluoncrs  and  their  fucceflbrs,  as  alfo  fucceeding 

chuiYhwurdcn$. 

lAiMX^n  ».  If  9  purtT  undertaking  for  and  on  the  behalf  of  another  have  no 

t?\\ \Vu  •^**^<>"^y  'jf^m  his  principal,  there  it  is  a  fraud,  and  the  undcr- 

«  a    "  *  t^^^^  ou^ht  himfclf  ro  be  liable*     But  where  a  due  authority  is 

|nm  m  \,  jjlvon  to\rr4t»  there  the  performance  of  the  contrad  fhall  be  en- 

V. ,!/' '  t  s  t^** v^'^l  agAiuft  the  principal. 

|*Mt  h»u  W  Mat  NMx^^gh  X.  <i;jv\«^,  <  Vb.  .\hr,  535.  p»  3?-    t  Br.  P.  C.  500.  S.  C,    If  an  attorney 
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AoqU  bid  oioie  ibr  ao  tSt$St  fold  under  •  decree  of  the  comt  tf  Chtticnyt  thin  lie  was  qnpowrered  t» 
hid,  and  declare  bis  principily  Sir  Thomas  Sewell,  Mafter  of  the  RoUs,  thought  that  the  attoraey  bin* 
fdf  would  be  liabici  but  do«bted  whether  the  principal  woold.  Anibl.  49S.  Bat  where  many  are  coiu 
ceroed  in  iatereft,  and  the  credit  is  evidently  given  to  the  perfon,  and  not  to  any  fund,  the  imaMdiate 
cootradon  are  Jlible.  Thus  where  a  man  contra^ed  to  pave  the  ftreets  of  a  town  by  a  written  inftra- 
neot  ezeoiied  between  him  and  two  of  the  parifliionen,  the  Court  of  Z*cbt^i*r  decreed  him  fditf 
agoinft  the  andcrtakerSy  and  left  them  to  their  remedy  over  againft  the  reft  of  the  parifh  ;  more  efpe* 
diJfyas  the  written  contraft,  which  was  the  plaintiff's  evidence,  was  in  the  hands  ofooe  of  the  defend- 
■oiB.  Merkk  v.  Wymondfold,  Hardr.  205.  So  it  was  holdcn,  that  a  bill  might  be  fupported  sgainft 
the  committee  of  a  dub  for  an  agreement  entered  into  by  them  on  account  of  the  dub,  without  mak- 
ing the  reft  of  the  fubfcribers  parties.  CuUen  v.  Duke  of  Qucenftery,  i  Br.  Ch.  Rep.  loi.  affirmed 
In  Dom.  Kroc.  March  ay,  1787.  So  where  the  cpmmiflioners  of  a  navigation  a^  entered  into  an 
Hgieemeat  with  an  engineer,  they  were  holden  to  be  ferjtmUly  liable.  Horflcy  v.  Bell,  AmbU  770. 
^*  C*  in  I  Br.  Ch.  Rep.  ioi«  in  not* 

Where  an  agent  employed  by  hufband  and  wife  to  fell  the  wife's  D«nid  t. 
I  eftate  by  publick  audiion  fold  it  by  private  contra£l^  at  a  higher  ^^^ 
fricc  than  they  had  required,  the  Court  refufed  to  compel  them  to     °*  ' 
'  execute  the  contrail,  the  agent  not  having  a£led  purfuant  to  the 
authority  given  him. 

But  if  a  fa£lor  fell  goods  at  lefs  price  than  he  is  commifllonedj  AiDbh49t. 
(he  fale  will  bind  the  principal  for  the  convenience  of  trade. 

The  agreements  of  the  folicitors  in  a  caufe,  relative  to  orders  of  Cok  v. 
court,  arc  binding  on  their  cUents.]  c^^t^^.  "3^ 


(B)  Of  Agreements  which  are  good  in  Law,  and 
will  be  decreed  in  Specie  in  Equity ;  And 
herein, 

4.  Of  unreafonable  Agreements,  and  fuch  as  may  be  faid  to  be 

obtained  by  Fraud  or  Circumvention. 

JN  many  cafes  the  party  injured  by  breach  of  an  agreement,  W  ^tde  tit. 
**  may  have  a  remedy  either  by  aftion  at  {a)  common  law,  or  by  f^^H^^ 
Tccourfe  to  a  court  of  equity ;  but  here  a  general  rule  muft  be  Covenant^ 
x>bferved,  that  wherever  the  matter  of  the  bill  is  merely  in  da-  ^'^<?  Abr. 
mages,  there  the  remedy  is  at  law,  becaufe  the  damages  cannot  rl^wtig 
<)e  afcertained  by  tlie  confciencc  of  the  chancellor,  and  therefore  hie  rule  of 
muft  be  fettled  by  a  jury  ih).  Ccuns  c{ 

'       J      '   ^   '  Equity  not 

toentettain  the  f»it  unlefs  the  plaintiff  wants  the  thing  in  fpecie,  and  cannot  have  it  in  any  other  way. 
Enington  v.  A>n€flcy,  a  Br.  Ch  Rep.  343.  Therefore,  in  general,  they  will  not  allow  a  bill  lor  a 
fpeciftck  performance  of  contrzfts  of  (lock,  corn,  hops,  or  other  aiticies  of  nerchsnrfizc,  but  will  leave 
^*  plaintiff  to  his  remedy  at  law.  i  V.  Wms  570.  5  Vin.  Abr.  538.  S.  C.  Capper  v.  Harris, 
Bunb.  135.  Dorifon  ▼.  Weftbrook,  %  £q.  Ca.  Abr.  161,  p.  8.  5  Vin.  Abr.  540.  p.  22.  A  breich 
of  the  common  covenant  to  repair  demifed  premifes,  is  confidered  as  much  in  the  fame  light,  and  proper 
«a)y  to  be  redrefled  by  a^ion  at  law.  Whifilcr  v.Mainwaring,  in  Ch.  Mich.  14  Ceo.  3.  cited  in  3 
IKTooddes,  464*  n.  a  But  on  a  covenant  to  rebuild,  as  it  was  ho!den  by  Lord  Hardwicke,  the  landlord 
or  lelTor  may  come  into  Chancery  for  a  fpeciBck  performance,  if  he  is  iff  due  time,  and  no  condrudlive 
ac^i'tefcence  can  be  imputed  to  him.  City  of  London  v.  Naih,  i  Vez.  12.  and  3  Atk.  512.  S.  C« . 
Thiido^hinc,  however,  has  been  lately  controverted,  and  perhaps  entirely  over-ruled.  Lucas  v.  Comer- 
^oid,  3  Br.  Ch.  Rep.  i66.-~In  the  cafes  of  Gardener  v.  Pullen,  %  Vern.  394*  Tbomfvn  v.  Harcourt, 
%  Br.  P.  C.  41  5.  a  p&formance  of  an  agreement  for  ftock  was  decreed.  But  it  Hiouid  be  obfer^'ed* 
that  in  thole  cafes,  the  party  who  had  undertaken  to  transfer  the  ftock  was  plaintiff,  fecklng  relief 
apinft  a  penalty,  in  which  he  had  bound  himfelf  for  performance  of  the  contr^,  and  that  the  per* 
A^rmance  of  it  was  the  only  ground  on  which  equity  could  relieve  him.  Fcnbl.  Notes  on  Fq.  Tr, 
p.  120.  But  CO  a  bill  filed  againft  the  party  who  had  undvtaken  to  transfer  the  flock.  Lord  King  did 
thifik  the  ruk  fo  invariably  (e;tkdy  ai  to  allow  a  demufier  Cq  th&  bill  ibr  want  of  equity.     Colt  v. 

Kettervitle, 
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^ettenrUIi  i  P.  Wmt«  304.  And  oontrads  refpe£Hng  mere  peribnal  chattels  will  be  eoforeed  Is 
equity  where  the  damages  recoTerable  at  law  would  not  be  an  adequate  coinpenfadon  for  the  aoo- 
performance.  Buxton  ▼.  Lifter,  3  Atk.  3S3.  and  Tayler  ▼.  Neville,  aad  Duke  of  Bockingham  v» 
Wardf  there  cited;  and  Lord  RaixlaughY.  HayS|  infra.]' 

Chan.  Rtp.       But  if  there  be  matter  of  fraud  mixt  with  the  damages,  as  if 
£4. 17.        ^.  fues  B,  on  a  covenant  at  law  for  damages^  and  J?,  files  a  bill 
for  an  injun^ion  upon  this  equitable  fuggeftion,  that  the  cove- 
nant was  obtained  by  fraud)  if  ji,  files  his  crofs-biU  for  relief  upon 
that  covenant,  the  Court  will  retain  it,  becaufe  the  validity  of 
the  covenant  is  difputed  in  that  court,  and  on  a  head  properly 
cognizable  there ;  and  therefore,  if  the  validity  of  the  deed  be 
eftablifhed,  the  Court  will  direA  an  iflue  for  the  quantum  of  the 
damages. 
See  Chan.         go  where  the  agreement  is  to  do  fomething  mfpectcy  as  to  con- 
wberc^an      vey  lands,  execute  a  deed,  Vc,  there  it  will  be  proper  to  apply  to  , 
agreement  in  a  court  of  equity  for  a  fpecifick  execution,  to  which  the  party  is 
nature  of  a    entitled,  if  the  agreement  be  good  and  fuflSciently  proved,  when 
dcorMd^in     othcrwifc  he  could  only  recover  damages  at  law. 

Ipecie. 

Vem.  189.  The  plaintiff  affigned  fome  (hares  of  the  excife  to  the  defend^* 
ipj*  »90'  ant,  who  thereupon  covenanted  to  favc  him  harmlefs,  and  to 
laugh  ▼.""*"  ft^"^  *"  ^*s  P^^cc  touching  all  payments  to  the  king ;  the  plaintiff 
Hays.  being  fued  by  the  king,  brought  his  bill  to  have  the  agreement 

*  ^***c*c*'  performed  mfpecici  and  although  it  was  infifted  that  the  plaintiff 
'^  '    *  '    might  recover  damages  at  law,  and  that  this  was  not  a  covenant 
for  any  thing  certain ;  and  by  this  means  a  Mafter  in  Chancery 
was  to  tax  damages  inftead  of  a  jury ;  yet  it  was  decreed^  that  the 
defendant  Ihould  perform  his  covenants ;  and  it  was  dire^ed  to  a 
mafter,  that,  as  often  as  any  breach  (hould  happen,  he  (hould  re- 
port it  fpecially ;  that  the  court,  if  occafiou  (hould  be,  might  di- 
Xt(k  a  trial  in  a  quantum  damnlficaf. 
Abr.Eq.  i8-       So  if  a  jointrcfs  brings  her  bill  to  have  an  account  of  the  real 
f  (J)'  In      *^^  perfonal  eftate  of  her  late  hufband,  and  to  have  fatisfa£Hon 
Denton  ▼.     thereout  for  a  defed  of  value  of  her  jointure  lands,  which  he  had 
Stewart,  4th  covenanted  to  be  and  to  continue  of  fuch  value ;  and  the  defend- 
Sir  l!  Ken-  *^^  infifts,  that  this  is  a  covenant  which  founds  only  in  damages, 
yon,  Mafter  and  properly  determinable  at  law ;  though  it  be  admitted  that  a 
of  ihc  Rolls,  court  of  equity  cannot  regularly  aflcfs  damages }  yet  in  this  cafe, 
Ma^to^^   a  Mafter  in  Chancery  [a)  may  properly  enquire  into  the  value  and 
inquire  what  defe£i  of  the  lands,  and  report  it  to  the  court,  who  may  decree 
damage  the   fuch  dcfcft  to  bc  mad^'good,  or  fend  it  to  be  tried  at  law,  upon 

plaiotitr  had  ^     .    ^^  ^  j  ^    '£     a  * 

fuftainedby    ^  quantum  dammficae . 

the  defendant^a  not  haring  performed  hia  agreement,  of  which  a  fpecifick  performance  was  prayed  If 
the  bill,  but  which  could  not  bc  decreed,  the  defendant  having,  by  fale  of  the  eftate,  put  ic  out  ofhu 
power  to  perform  bis  agreemeit  with  the  plaintitf.     Fonbi.  Notes  on  £q.  Tr.  389.] 

Abr.£q.i8.       The  condition  of  a  bond  was  to  fettle  certain  lands  in  fuch  a 

L^(^)lthath  i^^^o^>  by  fuch  a  day ;  and  the  obligor  died  before  the  day,  io 
xn  hoiden  that  the  bond  was  faved  at  law  \  yet  the  Court  decreed  a  fpecifick 
^atto         execution  (^). 

found  a  dc-  ^  ' 

cree  for  a  fpecifick  performance,  the  contra^  muft  be  good  at  law ;  and  therefore  it  is  ftated  by  Sir 
Tho*  Clarke,  Mafter  ctf  the  Rolls,  ia  Axn^*  406.  that  it  was  the  pra^ice  before  I^ord  Spsen*  tuoe 

witU 
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^th  tdped  to  afreementSi  to  fend  the  party  to  law,  and  if  he  recovered  any  thing  hy  way  of  damagetf 
dien  to  entertain  the  fait.  But  equity  will  often  enforce  a  performance  of  agreementt,  though  no  ac« 
tioQ  will  lit  at  law  upon  them,  as  in  the  cafe  in  the  text,  and  in  Cannei  v.  Buckle,  a  P.  Wma 
343.  Ados  r.  Pierce,  %  Vem.  4S0.  Scott  ▼.  Wray,  i  Chan.  Rep.  45.  Edwin  v.  Bail  Ind.  Comp. 
a  Vcn.  siaj 

J3u there  it  muft  be  obfcrvcd,  that  agreements,  out  of  which  Abr.E^  17. 
an  equity  can  be  raifed  for  a  decree  in  fpecie,  ought  to  be  ob-  q^^^^^* 
tained  with  all  imaginable  fairnefs,    and  without  any  mixture  Taib.  234. 
tending  to  furprize  or  circumvention  \  and  that  they  be  not  un-  P'-Ch.  538. 
reafonable  in  themfelves  ia).  i  ^''  ^^ 

[[a)  Vaughan  r.  Thomas,   i  Bro,  Ch.  Rep.  556.  ace.     Stanhope  v.  Toppc,  a  Br.  P.  C   183. 
%  £q.  Ca.  Abr.   55.  note  to  Ca.   1.     But  inadequacy  of  price,  fimply  and  of  itfelf,  independently 
an  any  other  drcamftances,  is  not  a  ground  wiih  the  Court  to  annul  an  agreement,  though  execu- 
tcry,  Keen  v.  Stukeley,   Gilb.  Rep.  255.  and  %  Br.  P.  C.   396.    Mortimer  v.  Capper,  i  Br.  Ch. 
Rep.  1 56.  Floyer  ▼•  Sherrard,  Amb).  i  S.  Jackfon  v.  Lever,  3  Br.  Ch.  Rep.  605.  Still  left  is  it  a  ground 
torefdnd  one  already  executed.     Nicols  ?.  Gould ,  x  Vez.  422.    Henley  v.  A^on,  2  Br.  Ch.  Rep.  17. 
Spradey  v.  GrifStb,  2  Br.  Ch.  Rep.  179.     Willis  v.  Ternegan,    2  Atk«  251.     But  fee  Hcrnc  v. 
Meeres,  i  Vern-  465.  In  the  cafe  of  Heathcote  v.  Paignon,  2  Br.  Ch.  Rep.  i^j.     Lord  Thurlow 
admitted,  that  mere  inadequacy  of  price  was  fcarcely  fufficient ;  but  faid,  that  «  there  was  a  difference 
'*  between  chat  and  evidence  arifing  from  inadequacy  :  If  there  is  fuch  inadequacy  as  to  fhew  that  the 
'*  perfon  did  not  underftand  the  bargain  he  made,  or  was  fo  opprelTed  that  he  was  glad  to  make  it» 
*<  knowing  ita  inadequacy,  it  will  (hew  a  command  over  him  which  may  amount  to  fraud.'*     And  fee 
ace  Young  v.  Clerk,  Pr.  Ch.  538.     And  where  agreements  are  endeavoured  to  be  fet  afide,  for  fup. 
poled  weaknefs  of  underftanding  in  one  of  the  contracting  parties,  for  breach  of  confidence,  or  other 
fohftaotiTe  reaion,  the  inequality  of  the  terms  may  be  a  material  ingredient  in  the  cafe,  as  evidence  of 
impafidon.     3  Wooddef.  453.  and  Griffin  v.  De  Veulle,  and  others,  reported  in  the  Appendix.     It  h 
to  be  farther  obferved,  that  where  an  agreement  appears  very  unequal,  the  Courts  will  lay  hold  of  very 
flight drcumftances  to  avoid  enforcing  the  execution  of  it;  as  where  the  plaintiff  had  not  made  out  his 
tide  by  the  dme  flipulated,     Kenn  v.  Stukeiy,  2  Br.  P.  C.  396.  a  circumflance  which  in  general  has 
not  any  weight  with  them.     Gibfon  v.  Patterfon,  i  Atk.  12.     If  the  contra^  be  fair  in  its  creation. 
It  (hall  not  be  afieded  by  a  fubfequent  event,  which  has  thrown  the  advantage  greatly,  or  wholly  on  one 
fide.    See  the  cafe  of  Cafs  v.  Rudele,  2  Vern.  280.  more  corieflly  ftated  in  i  Br.  Ch.  Rep.  x  57. 
City  of  London  v.  Richmond,  2  Vem.  413.     Carter  v.  Carter,  Ca.  temp.  Talb.  27 1»     Mortimer  v. 
Capper,  i  Br.  Ch*  Rep.  156.  and  the  cafe  there  referred  toby  Ld.  Thurlow.     Adams  v.  Weare,  i  Br. 
Ch.  Rep.  567.     Jackfon  ▼.  Lever,  3  Br.  Ch.  Rep.  605.   where  contradls  under  fuch  circumftances 
have  been  fpecifically  decreed  :  And  fee  the  cafe  of  Nicols  v.  Gould,  2  Vex.  422.     Henley  v.  Adon, 
2  Br.  Ch.  Rep.  17.   Baldwin  v.  Boulter,  cited  in  1  Br.  Ch.  Rep.  156.  where  the  Courts  have  rcfuied  to 
fet  them  afide.     To  this  current  of  authorities  muft  be  oppofed  the  di^um  of  the  Mafter  of  the  Rolls, 
in  Stent  v.  Bailis,    2  P.  Wms  220.  and  the  cafe  of  Pope  v.  Roots,  7  Br.  P.  C.  184.  in  which  cafe  aji 
cftate  was  fold  for  an  annuity,  but  the  vendor  dying  before  any  payment  was  made  ;  and  after  the  day 
M  which  the  firft  payment  was  to  have  b«cn  made,  the  contract  was  refcinded,  chough  not  impeached 
in  any  other  refpeft.     James  v.  Owen,  E.  T.  1733.  cited  in  Fonbl.  Notes  on  Tr.  Eq.  c.  2.  f.  ix. 
^pean  to  have  proceeded  on  a  different  ground  :  the  plaintiff  had  agreed  to  prcfent  the  defendant  to  tl^ 
Court  of  Aldermen,  and  to  refign  the  place  of  printer  to  the  city  of  London  in  his  favour,  to  which 
plsoe  certain  fees  and  profits  were  then  annexed,  but  which  the  Court  of  Aldermen  intimated  their  in- 
tention to  reduce  ;  and,  for  that  reafon,  the  defendant  refufed  to  perform  his  agreement.     I'he  Court 
thooght,  that  the  objeA  of  tiie  agreement  being  the  then  profits,  which  were  not  purely  contingent,  and 
the  plaintiff  not  having  adualiy  furreruifred,  the  performance  of  the  agreement  ought  not  to  be  decreed. 
A  party  who  demands  a  fpecifick  execution  of  an  agreement,  muft  fiiew  that  he  has  performed  all  that 
*asto  be  done  on  his  part,  or  that  he  is  ready  to  do  fo  \  '*  for  if  be  either  will  not,  or  through  his  own 
*'  negligence,  cannot  perform  the  whole  on  his  fide,  he  has  no  title  in  equity  to  the  performance  of  the 
''  other  party,  fince  fuch  performance  could  not  be  mutual.^*  Tr.  of  £q.  ci  6.  f.  2.  But  it  muft  be  ob- 
ferftd,diat  though  a  plaintiff  hasfiot  performed  what  was  required  on  his  part,  within  tbetimt  ftipulated, 
he  is  yet  in  general  entitled  to  a  fpecifick  execution,  efpecialiy  if  the  non-performance  has  not  arifen  by  his 
default.  Penn  ▼.  Ld.  Baltimore,  x  Vez.  450.     If  in  the  fale  of  an  eftate,  it  be  ftipulated  that  the  price 
ftall  be  paid,  or  the  title  be  completed  by  a  certain  day,  which  elapfes  without  either  being  done,  ftill  the 
contra^  ftuU  be  enforced ;  for  the  general  rule  is,  not  to  confider  the  time  as  of  the  effence  of  agreements. 
Gibfim  V.  Paterfon,  i  Atk.  12.     In  the  cafe  of  non-completion  of  the  title  by  the  day  appointed,  if 
^e  vendee,  immediately  upon  the  vendor's  failure  in  that  refpedt,  demand  a  return  of  the  dspofit,  and 
difttndly  refufe  to  go  on  with  the  purcbafe,  the  Court  will  not  compel  him  :  but  if  he  acquiefce  in  the 
ddly,  knowing  the  ftate  of  it,  or  do  not  fulli^icntly  declare  his  determination  not  to  proceed  in  the  pur- 
thafe,  he  will  not  be  allowed  to  rcfift  the  performance  afterwards  upon  that  ground.     Pincke  v.  Curteis, 
4  Br.  Ch.  Rep.  •329,  and  the  cafe  of  Ambrofe  v.  Hoflgfon,  therein  cited.     Vernon  v.  Stephens,  2  P. 
Wms  66.     tlowever,  in  either  caft,  if  any  injury  would  accrue  to  the  oihci  party  from  the  failure,  or 
if  the  drcHmftaacet  which  occasioned  it  are  likely  to  crcati  my  embxrraffment,  pr  to  protract  the  final 

cofflpleuoa 


tio  dffteemtnttf. 


of  the  agRemenl  for  any  wireafonable  time,  the  Coort  will  let  It  entucly  afide.  la  4e  ca^ 
m£  hUtkxttk  ▼•  Mariar,  iit  the  RoUs,  Jul.  lo,  17869  Sir  U  Kenyon  decreed  a  contnd  fbf  the  pur. 
chMe  of  an  eftate  to  be  deii  vecol  up,  the  parchafer  having  died  ihortly  after  the  coatrad,  and  a  fmt  htf - 
iqf  been  iaftitntad  for  an  account  of  a0ets,  which  was  then  depending.  The  porchifer  had  ag^  ta 
complete  his  poKhafe  on  or  before  the  30th  of  November ;  he  died  00  the  i  ath  of  January  fbUewii^} 
■id  the  fcador  fikd  this  bill  in  the  beginning  of  the  year  1 785.  The  decree  wai,  that  the  defeodaui, 
dte  enecnters  of  the  porchafer,  ihould  deliver  up  the  cootrad  to  the  plaintiff'  the  vendor,  and  that  the 
flustiflF  AonU  retain  hit  cofts  out  of  the  depoiit.  2  P.  Wms  67,  Note  x.  Equity,  too,  diftiaguiftes 
>»•  tm  thqife  cales>  where  the  one  party  having  performed  part  of  the  agrrementy  is  xeadered  ooabk  ta 
puftMm  the  whole  by  fome  fobfequent  accident ;  and  yet,  notwithftanding  the  part  performance^  ii 
impmtm  •««,  and  dK>le  where  after  fuch  part  performance  he  is  not  XnfiatM.  f^ty  and  in  the  latter  boUt 
him  entitled  tn  n  perftnnance  from  the  other  partyi  though  it  refufcs  ic  in  the  former.  To  this  S{' 
tia^iott  maft  be  leltned  the  difibcnce  of  decifion  in  the  cafes  of  Earl  of  Fevcrfliam  v.  Watlbo,  ILep* 
ttrapw  Finch.  44$.  %  Freem.  35.  S.C  Meredith  v.  Wynn,  Pr.  Ch.  312.  Gilb.  Ch.  242.  $.C* 
1  £^*  Ca.  Abr*  70.  pi.  15.  S.  C  Gilb.  £q.  Rep.  170.  S.  C.  If  the  plaintiff  has  taken  all  necefiaiy 
Hcpa  10  peiftnn  hit  part  of  the  agreement,  but  has  been  prevented  by  the  defendant,  his  endeavours  win 
be  conftdettd  ae  equivalent  to  performance.  Blackwell  ▼.  NaA,  i  Str.  535.  Hotham  ▼.  Baft  bd. 
Cottp%  1  Ttroi  Rep«  6  3S.  Though  it  be  generally  faid  that  contrails  are  entire,  and  (hall  be  peribrand 
kt  Im!s  or  aar  «r  mi,  yet  there  are  cafes  in  which  the  Courts  will  decree  a  performanoe,  notwithftudiflg 
n  paitial  faihireh  ta  in  thecaft  of  marriage  agreements,  in  favour  of  a  wife  or  children,  where  tfaoe  bas 
Icen  a  faihirt  by  the  father's  or  mocher*s  relations  in  the  part  they  had  engaged  to  perform ;  Earl  of  Fe« 
^NrAim  V.  Watfott,  fupra,  Perkins  v.  Lady  Thornton  cited  in  Pyke  v.  Pyke,  i  Ves.  376.  or  of  part 
WtxMiuag  illegal  by  a  fubfequent  ftatute  j  Dr.  Bettefworth  v.  Dean  and  Chapter  of  St.  PauPs,  Sd.  Ca. 
Ch%  t(k<>  or  of  part  exceeding  the  power  of  the  contra^ing  party ;  Pawfey  v.  Boiven,  i  Ch.  Ca-s). 
Campbell  v«  Leach,  Ambl.  740.  So  in  the  cafe  of  a  fale  of  an  eftate  by  lots,  though  the  vendor  canoot 
Vtfke  «  (ood  title  to  »ii  the  lots,  yet  the  Court  will  oblige  the  purchafer  to  take  t&>ie  Co  which  a  good 
Ikk  CM  be  maie,  if  (hey  can  be  feparated  from  the  others  without  being  lefiened  in  value. '  Pools  v. 
1tii^\H»  »  Br»  Ch«  Rep.  1  iS,] 

»  CIk  Cv        As  where  hj  a  marriage  agreement  the  fon's  intended  wife  was 

•'^  to  have  more  than  would  have  been  left  for  the  father  (though 

iiKlcbtcil),  his  wife  and  two  daughters  unpreferred,   the  Court 

would  not  decree  it ;  principally,  by  reafon  of  the  extremity  of  it| 

but  left  the  party  to  his  remedy  at  law, 

Vwa  ti>        So  where  -rf.  articled  for  the  purchafe  of  JB.'s  eftate^  pretending 

fc.V^*       he  bought  it  for  one  whom  B.  was  wiUinir  to  obliee,  and  thcrebt 

PakfW       got  It  lomewhat  cheaper,  when  in  truth  he  bought  it  for  ano- 

Uttvks,  uicr  (d)»  equity  would  not  decree  an  execution  of  this  agreement 
I  t4^  In  (he 

«4(>  \^  Lonl  Irnham  v*  Child^  i  Br.  Ch.  Rep.  95.  Lord  Thnrlow  is  reported  to  have  faid,  that  <<  he 
^  AkouU  be  very  forry  to  lay  it  down,  that  a  man  treating  with  a  third  perfon  in  truft  for  a  fecond,  whom 
^  h»  h*d  i^^icd  to  deal  with,  could  therefore  fet  the  contra^  afide  ;  that  no  caie  had  gone  £>  fv} 
M  tK«t  Phillips  v%  Duke  of  Buck«  was  upon  a  diflference  of  price.**  But  in  the  cafe  of  Eyre  v.  Pop- 
Imhu  M.  14  0*  )«  1«^*  Bathurft  held,  that  an  agreement  entered  into  under  the  circum&uices  ftated 
bv  Ldt  ThuHoWi  WAS  not  that  fair  «giteaient  which  ought  to  be  decreed  in  fpecte  by  a  court  of 
f^«ity»J 

|ln»iiaryM>4      So  where  A.  on  a  marriage  of  his  daughter  to  B,  covenanted 

ivilfiies,  •    ^y^^^  ^^  ihould  have  his  lands  at  his  death  cheaper  than  any  odicr 

perlbn^  and  he  lived  twenty  years  after,  and  devifed  to  B.  1000/. 

and  to  bis  daughter  B**s  wife,  500/.  and  Jie  devifed  the  lands  to  his 

grandfon  i  the  Court  refufed  to  decree  an  execution  of  the  agree- 

incuta  becaufe  of  the  uncertainty  of  it ;  and  it  not  being  mutual ; 

Ji.  iKn  being  bound  to  take  it  at  any  price. 

a\v«w.ftt%»       An  agreement  for  a  purchafe  being  obtained  by  an  attorney 

•*''^*****;^     (\\M\\  an  old  woman  of  ninety,  and  fevcral  fufpicious  circuno- 

iy\r\*>b,    0«u\iT5ii  apjxraring,  the  Court  would  neither  decree  it  to  be  car- 

A^^^  vied  into  execution  at^ainft  the  heir  at  law,  nor  to  be  delivered 

)1m  *>*^      upon  A  crv^t;^  bill  exhibited  for  that  purpofe}  but  left  thcparticsto 

^'^^^^^•^'^^  ihcir  lemevUcs  at  Uw* 

But 


But  as  thelc  cafes,  and  all  others  on  this  head,  depend  fo  mach  [TheCoure 
upon  circnmftances,  and  are  to  (land  or  fall  according  to  the  dc-  ^"^ 
grees  of  fiaud  or  circumvention  attending  them,  and  proved  in  purchafer  to 
the  cade,  or  by  what  appears  unreafonable  on  the  face  of  them ;  »ke  »  title 
I  ftatf  only  obfcrve,  that  a  court  of  equity  will  much  more  eafily  ^I^i^^/ Vf 
oe  preraiied  on  to  diimils  a  bill  which  prays  a  fpecinck  execution  shapiand  v. 
of  an  unreafonable  agreement  (j),  than  fct  afide  an  agreement,  Smith,  i  Br. 
Aough  not  ftriaiy  fair  (^),  on  a  bill  for  that  purpofe ;  for  this  ^^;  ^^' 
deprives  the  party  of  what  he  had  a  right  to  by  law;    and  v.  beone, 
that  where  fuch  agreements  are  fet  afid^,  it  muft  be  on  refund-  4  Br.  ch- 
ing  what  was  io^  fidi  paid,    making  allowances  for  improve-  ao?wm 

meats,  &V.  {c)  tfaey  inter- 

pofe  where 
apartj  bas  forborne  to  infift  upon  an  agreement  for  fevers]  yean,  Scolefidd  t.  Whitehead,  2  Vera* 
127.  Wbgfield  V.  Wbelcy,  5Vin.  Abr.  534.  pi.  38.  Powell  ▼.  Hankey,  4  f>,  Wms.  Orby  v. 
Tngg.  9  Mod.  -%.  unlefs  the  delay  can  be  accounted  for  by  fpecial  chvumftances ;  £q.  Tr.  c.  4* 
C17.  nor  in  cafe  of  a  written  agrecinenty  afterwards  difcbarged  by  parol }  Gomanv.  Salilbury,  i  Vem* 
140.  Ld.  Milton  ▼.  Edgwortb,  6  Br.  P.  C.  5S0.  Legal  v.  Miller,  2  Vez.  299.  nor  in  the  cafe  of  n 
ue  by  au^ioD,  whece  an  accident  has  happened  to  caft  a  damp  upon  the  fale,  though  without  blame  im- 
^table  to  any  one  \  as  where  the  vendor's  agent»  kn'.wn  to  hejuch  tp  tbt  company  prtjtnt^  bid  for  the  pur* 
chafer}  Twining  ▼.  Morrice,  2  Br.  Ch.  Rep.  326.  nor  if  the  agrsement  bie  to  do  a  thing  which  would 
ttnd  to  eztortiofly  or  promote  inebriety  j  Myihwold  v.  Walbank,  2  Vcs.  238.  nor  if  damages  be  fti- 
falated  ^  Woodward  t.  Gyles,  2  Vern.  1 19.  but  a  penalty  in  general  will  not  be  allowed  to  releafe  par* 
^  from  their  agreements  )  it  being  iifoally  defigned  merely  as  a  medium  for  fccuring  the  perform* 
■ace  of  the  contrad.  Parks  v.  WlUbn,  10  Mod.  517.  Chilliner  v.  Chtlliner,  2  Vez.  528.  Skmnan 
V.  Walter,  x  Br.  Ch.  Rep.  418.  Howard  v..  Hopkyns,  2  Ack.  371.  nor  will  they  interpuic,  if  the 
igRement  be  founded  on  an  illegal  confideration,  as  that  of  ilifling  a  profecutiun  for  felony,  or  for 
fiiod.  3  P.  Wms  279*  Keen  v.  Stokely,  Gilb.  Eq.  Rep.  153.  Hanger  v.  Eylcs,  2  £(^  Ca.  Abr.  20. 
p.  1 6.  Hickes  v.  Phillips,  Pr.  Ch.  575.  {a)  See  ace.  Savage  v.  Taylor,  Ca.  lemp.  Talb.  236.  Young 
T.  Cferk,  Pr.  Ch.  538.  Vaoghan  v.  Thomas,  i  Br.  Ch.  Rep.  556.  Davis  v.  Symonds,  Seac.  1787. 
(h)  Soksnjt  coDveyancss,  releaics,  and  agreements  by  parties,  are  not  flightly  to  be  blown  off  and  fet 
afide,  per  Ld.  Macclesfield,  Cann  v.  Cann,  i  P.  Wms  227.  Equity  therefore  will  not  avoid  a  rea^ 
faeiie  endfaJir  agretment^  though  founded  on  millake.  Frank  v.  Frank,  i  Ch.  Ca.  84.  Srsp)eton  v* 
Stapletoo,  1  Atk.  10.  or  though  the  party  were  intoxicated,  or  in  prifon,  at  the  time  he  entered  into  it, 
erfixne  paternal  authority  were  exerted,  and  fome  benefit  accrue  to  the  father  under  it.  Cory  v.  Ccry, 
J  Vex.  19.  Hinton  v.  Hinton,  f  Vez.  632.  Kinchani  v.  Klncbant,  i  Br.  Ch.  Rep.  369.  It  wtlJ  not 
decree  a  forfeitaie  after  an  agreement,  in  which,  if  the  e  were  a  miftake,  it  was  the  miftake  of  all  ihe 
panics  to  it.  PuUen  ▼.  Ready,  2  Atk.  592.  Maiden  v.  Merrii,  2  Atk.  8.  (c)  Savage  v.  Taylor, 
Ca.  teoip.  lalb.  236.     For  cafes  of  Fraud,  n^ide  infra,  tit.  Fraud,  (B).] 

2.  Of  voluntary  Agreements. 

As  men  have  a  right  to  their  acquifitions,  fo  may  they  difpofe  3  Co.  8i.  u 
of  them  at  their  pleafure,  and  without  valuable  confideratioD ;  *  ®J'  ^^' 
but  if  a  man  promifes  to  convey  lands^  or  to  give  goods^  without  336.  b.    2 
valuable  confideratlon,  or  without  delivering  poffeflion  of  them,  Buiftr.  225. 
this  alters  no  property,  nor  has  the  party  any  remedy  in  law  or  ^^^  ^^^  ° 
eqiuty,  it  being  nudum  paSum  unde  non  oritur  aBio  (d),  borrowed 

this  maxim 
iiora  the  civil  law,  yet  we  do  not  agree  wirh  the  civilians  in  their  definition  of  what  conflitutes  a 
"Mbrat  paStem,  the  want  of  confideratlon  not  be'ng  regarded  by  them*  Inthurlaw,  ^*  Nuda  con^ 
'*  vtKth  rftf  qust  m  nmdis  pfaciti  er  convenikms  finibus  ftat^  nee  certum  nomen  babcntf  nee  uUam  obliganA  " 
**  cavfatn  prdtter  conventloaem/*  P.  1.  7.  §  x.  2.  and  4.  de  paA.  1.  27.  Vlnnius,  in  his  Commentary 
00  the  Ixiftitutes,  p.  578.  explains  fome  of  the  terms  of  this  definition.  <*  DuQfunt  ctrnventionum 
"genera^  ununt  coruttty  qua fpeciate  nvmen  babentf  ex  quo  genet e funt  empth'VenditiOf  iocalh-cohduffiCg 
**f:waSf  mandatumf  depofitunty  eonmvdaium,  pignuty  etfinAlei  mtraSlus,  qui,  quod  eertum  nomen  babeptp 
*'  dkuntnr  eontraffus  mmiratiy  et  cbligathnenl  aHionenque  producunt,  non  ut'ique  propter  nomeny  quod  ex- 
"  trwftcitm  qmid  «fi  atq  :  accidens  j  fed  propter  utiiitatem  eommercii,  cujus  indicium  ejiy  qtiod  certo'ae  pro- 
"  prio  nomine  appeilavtur  ;  <vel  potms  quia  ba  eon*uenticnes  ob  frtquentiorem  ufum  talem  aecrpert  vim  ac 
^  rutturam,  qua  etiamfi  nihil Jpf darker  diSlumJity  ex  ipfo  nomine  fatii  intelligatur.  Grot.  L.  2.  deju/t 
"bell,  et pac'  12.  n.  3.  jiitttum  genus  efi  tarum  conventionumy  qua  notnine  quidem proprio  carenty  fed 
"  fuihta  prater  ccnfenftrm fibeft  tavja,  ut  bet  exprimit  jurijeonfultuu  D.  1.  7.  §  2-   £t  ba  qtoque  con-, 

f<  vintibnti 


c 


See  fiuthcrFodkLKow 

that  vhidiuoinii  to 

Aft  IB  MJha  ftawm^kt 

Ck.Ai^  140.  ormikfi 
ktobe  Awe. 


i  iolr  GCBcstcd,  under  fad,  this  is 

e  zu  coimderztion,  or  no  deliray  of 

czxiic  a.  xan  is  {^toupcd  to  (kny  his  own  deed, 

:(iir.rj:y  oi  die  mamfeft  Iblciniiitj  of  am« 


r  ise  'u^'re:^  .t.n'iii.  "▼.  bnpoit  a  caKfidcnDoa,  or  oaldii  it  be 
rrr4  -c!  as  x  uiiaigu  In  is  cdhijcy  ;  lar  ia  diif  latter  aft 
,t  .maoBZ"  jn  SUV  !ke  jhjuiI,  lai  Wi3  hv  dK  pUinoff  fim 
celestes  «.  .4iiiim,  i  Stt.  674.    Gift-  Lei  Pictorii, 
sVv  £:u»     fHnau.  >*vces  j;k  7^  Tr.  *7  r.       ^     Tboucn  "iie  j^itmt  be  vaier  feal,  yet  if  dioe 

•£ca  -^.cva   IK  an.,  mfl  -sr  *nc  ase  frUbHaal  i^ef.     X  Ves.  4501 
ic  l.«eMi^  :  S^C^^ioE.  cr^.     Pt.  Ck.475.  S.C   Gift.  Ef. Rep. 479* 


♦^•S".    ♦. 


«*.        S;  -n  5'cu.:'"^  ▼cluacarr  oumciouccs  aie  good  againft  the  par- 

^^*     rrc^i^   .&i:;r  cuii»:c  Ik  xe««uEcti«  iscr  wiD  the  Court  mterpofe  in 

t  ,i^%^v.    bc'*^  >:t  jtte  >rviuii«cr  ieairnt  Aacdbei;  bat  if  they  afied  cre- 

^itions  ?unJuic:TS^  «x^  n^ungcr  ^hiLdrau  die  Court  will  fet  them 


«^««t.  .c-<.  J;  :hvte  Ix  A  vivi^^ivc  comre^nacc,  vithoat  an  equitable  con- 

*^^  \"*  liwcraioiU  a  cvufc  of  c^uiCT  wul  act  oblige  the  party  to  make  it 

t  vV  &:«k  go%Ni>  tovm^h  :hcrt(  be  ^  ccv^fzanc  fer  further  afibrances ;  as  if  a 

14^"  mail  aidivv.>^  d  rccfibxenc  no  a  ibriager^  without  livery,  the  feofibfi 

r^^*^^*>  or  hits  :Ktj>  ihail  m^  be  ectiged  co  make  good  that  feofiinent,  but 

wu  KK  i.i»-  U  ihuil  be  cuiiitxued  in  c^uic^r  co  be  an  efbte  at  willj  as  it  is  at 

^  si4  t  s%>t>>^su  n  '«vo«t<  oi  4  b^iHrt  jftu§*-K«r  ic<i:ml  ch«  be^  cf  her  ^thsfy  thoagh  the  fatberb^ 
<>>ti%c»i«*>^  .«>  «;«M^«»  -C}  -UH*  aMdta  iurcnvr  ^rorxnc^  ;  rbr  dbe  darghyr  is,  in  confiderati<Mi  of  le*i 
o  i»i\«<   i*«ii|^<»>  )hi.i<*i  »iV»».  «ia  UM  ^jft^4Qi;«  Mk  3KR1V  vcinatB-y.    FoiUur  t«  Robiniooi  x  £^< 

AW^  Kh-^  If  an  iunuIcT  k  grmc^d  by  one  to  his  houfe-keepeff  with  a 
>-  *'  ^^*  WuU  tvr  paym<fwc  of  ir.  jcd  the  bend  is  loft,  equity  will  decree 
r,Vt^,;y  j>a]iri»Kftic  v^'  :he  anncirv ;  fc»r  ftjrrice  is  a  confideradoh^  a6d  no 
«  a  w*.>/'  !<♦    ttu*>is  i^^ft^rji^'zi^i  thail  be  prciumcd,  unlcfs  proTcd  (f)« 

^  «  W'W  $'>^o  l<>  ^  'iiii«N«<»c  wcoBhHi  vrisiciB  tbc  cc.*r^cr  bith  (educed*  for  it  is  pr^tn/m  fttidii* 
\n<v^N«K«|y^  Aika.«Ki4>t?  >i«  ^«  ir  tj»^  5  T.  Was.  43:.  £<i>  Ca&  Abr.  87.  p.  6.  S.  C.  3  Br.  P*  C>  44S* 
$  i\  C)«^  vv  R^4.^  OJt.  :«a^  Titb«  :53.  S.P.  Aoi  a  bosd  of  this  kind  hath  been  hoMcngood 
«t  Uw^  r^Mt  v«  V«^  '^H  1  ¥1".^.  t;g.  So  whc;e  a  pcokuioa  has  been  made  for  her  by  an  incf- 
|^i«4)  ^^Ak^^Vi'tc^  ii  w'ii  ta^rrpc^  'o  h«r  belulf  bocb  a(:A.a(fc  the  grantor  himfcif  aftd  hit  repccien^ 
|vf«  IM  v!  iSUcktn.  c.:«4  m  «  p.  Wms.  4,K^.  ^sd  Camr  v.  Saffbrd,  ibid.  See  the  laft  cak  i« 
AMbl»  ttc«  by  tht fiiOK ol*  Ck;t.  SCJiRu4«  2v'«  wili  itidkwagainft  t  bond  givqi erea  to  *  commoi 
~^*        '  {vofUttittf 
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^voihttte^  if  dieret*  00  {jrand  in  the  cafe,  thoagh  the  application  be  made  by  the  reprefentatTre  of  the 

oUigor.  HU]  T.  Spencer,  Amb).  641.  a  circuinftance  which  bath  been  foimerly  thought  to  flrengthen 

the  ground  for  reUef.     Matthew  r.  Hanbuxy,  a  Vcrn.  187.     Aliter  where  tliere  is  fraud,  as  where 

the  ^alntiiTdanBS  it  as  pnemtum  fudicUi^f  and  (he  is  found  to  have  been  a  proilitute  prior  to  the  time 

of  bereaving  been  cooneded  with  the  party  giving  it.  Clark  v.  Periam,  2  Atk.  3*^3.  But  bonds  of  this 

kind  eacered  into  ex  turpi  cauja  are  void  %  as  where  a  woman,  knewing  a  man  to  be  married,  fubmits  to 

his  temptation;  Prieft  v.  Parrot,  zVez.  i6o.  or  where  a  woman  having  ignorant! y  married  a  man 

irlio  bad  another  wi/e  aJive,  upon  coming  afterwards  to  the  knowledge  of  his  (ituation,  continues  to 

iife  with  him.     Lady  Cox*s  caie,  3  P.  Wms.  339.     So  where  the  condition  of  the  bond  was  that  the 

parties  fhould  live  together  in  a  ftate  of  fornication.  Walker  v.  Perkins,  AdminiArator,  3  Burr.  1568. 

I  Bi.  Rep.  5x7.  S.C] 

[Equity  will  not  carry  a  merely  voluntary  covenant  beyond  the  "^^^  ▼• 

^^  of  if-  vZ:  6%. 

In  decreeing  the  execution  of  agreements,  it  regards  the  in-  [(«)  Thia 
tent  of  the  parties^  and  does  not  confine  itfelf  to  the  ftriftly  le-  ^/^^f^J^ 
gal  operation  of  the  words.     Where,  therefore,  marriage  articles,  vour  of  if ue 
literally  taken,  would  give  the  hufband  or  wife  an  eftate  tail,  it  w*/*by 
decrees  a  ftria  fcttlcment;  for  otherwife  the  provifions  for  the  ^^^^^^^ 
!iriie(0),  the  object  of  the  fettlement,  might  be  defeated.]  there  are  ar. 

thlctcnlf  as 
IS  Tones  t.  Laaghtoo,  i  £q.  Ct.  Abr.  391.  pi.  i.  Nandick  ▼•  Wilkes,  x  £q.  Ca.  Abr.  393.  pi.  5. 
Cttijck  V.  Cuiack,  i  Br.  P.  C.  470.  Trevor  ▼.  Trevor,  1  P.  Wms.  6iz,  Dodd  v.  Dodd,  Ambl. 
174.  Robinfon  r.  Haidcaftle,  2  Term  Rep.  252.  So  where  there  are  articles  before  marriage,  and 
a  ierJement  is  made  after  marriage  in  the  words  of  the  articles,  as  In  Streatfield  v.  Streat6e)d,  Ca. 
temp.  Talb.  176.  or  where  there  are  both  articles  and  fetdement  before  marriage,  and  the  fettlement  it 
made  is  pmrfimnce  oi  the  articles,  as  In  Honor  v.  Honor,  2  P.  Wms.  123.  Roberts  ▼.  Kingfley, 
I  Vet.  23S.  Buc  otberwile,  where  the  fettlement  made  hef$re  marriage  is  not  in  puifuance  of  the  arti. 
des;  for  then  the  parties  will  be  prefumed  -to  have  come  to  a  new  agreement*  I<egg  y.  Goldwire» 
cittd  in  Ca.  temp.  Talb.  20.  Partyn  v.  Roberts,  Ambl.  315.  And  the  fame  equity  arifes  to  the  if. 
foe  female.  Borton  v.  Haftings,  Gilb.  £q.  Rep.  113.  Weft  ▼.  Erifley,  2  P.  Wnu.  349.  and  Hart 
V.  Mlddkbvrft,  3  Atk.  371.  But  this  muft  be  underftood  where  the  articles  make  no  other  providon 
fbrtbem.  Powell  r.  Price,  %  P»  Wms  535.  (h)  But  where  this  mifchief  does  not  occar,  or  where 
the  intention  of  the  pasties  to  create  an  eihite  of  inheritance  is  not  fufficieotly  explicit,  it  feems  the  rule 
H  not  applicable.  Chambers  v.  Chambers,  Mof.  333.  Green  v.  Eakins,  %  Atk.  476.  Partyn  ▼. 
Roberts,  Ambl.  315.     Cordwell  ▼.  Mackrill,  Amb.  5x5.    Highway  ▼•  Banner,  i  Br.  Cb.  Rep.  584. 

Ittcontrafls  proper  for  a  fpecifick  performance,  equity  conGders  Money  co- 
them  often  as  adually  performed  {c)  from  the  time  they  are  en-  J^^^^," 
tered  into.     Money  covenanted  to  be  laid  out  in  land,  it  confi-  in  land,  wilt 
ders  as  land;  and  land  articled  ta be  fold,  it  treats  as  money ;  and  goto  the 
invefts  each  with  the  qualities  of  the  other.  no^the"* 

aecotor.  Cbapfin  t.  Homer,  1  P.  Wms.  4S3.  Scndamore  r.  Scudamore.  Pr.  Ch.  540.  Edwards  v. 
Lady  Warwick,  2  P.  Wms.  171."  Lechmere  t«  Earl  of  CarlUle.  3  P.  Wmt.  221.  Settled  on  the  wife  of 
a  freeman  of  London  in  lieu  of  dower,  will  not  bar  her  of  her  cuftomary  part.  Babington^  v.  Greenwood, 
1  P.  Wmt.  530.  It  wilt  not  be  peribntl  alTets;  Earl  of  Pembroke  v.  Bowd*n,  3  Ch.  Rep.  115. 
1  Van.  52.  S.  C.  Lawrence  ▼.  Beverley,  2  Keb.  841.  cited  alfo  in  i  Vcrn.  471.  U  /hall  be  fuhjeSt 
to  the  cnrtefT  of  the  hufband,  Swee^plev.  Bindon,  2  Vern.  536.  Otway  v.  Hudfon,  2  Vcrn. 
JS3.  Cnnnlngham  ▼.  Moody,  i  Vet.  176.  but  not  to  the  dower  of  the  wife,  becaufe  flie  is  not 
dowabk  of  an  equitable  eftate.  It  ihall  pafs  as  land  by  a  will,  under  fweeping  words,  if  at  the  time  of 
suklng  the  will  the  teftator  has  an  eqniubleeftate  therein,  Davie  r.  Beardfham,  1  Ch.  Ca.  39.  Pridc>aux 
V.  Gii^,  2  Cb.Ca.  I44.  Milner  v.  Mills.  Mof.  123.  AUeyn  r.  AlUyn,  Mof.  262.  Oreenhiii  t. 
GrcenhiU,  2  Vera.  679.  Pr.  Ch.  320.  S.  C.  Sborer  v.  Shorer,  10  Mod.  39.  Lingen  ▼.  Sowray, 
I  P.  Wms  172.  Pr.  Ch.  400.  S.  C.  Langford  v.  Pitt,  2  P.  Wms  629.  Guidot  v.  Guidor, 
3  Atk.  254*  Potter  ▼.  Potter,  i  Vex.  437.  Gibfon  v.  Lord  Montfort,  i  Vet.  494.  And  it  will  not 
paTs  as  money  under  a  general  beqoeft  to  a  l^atee,  unlefs  defcribed  as  fo  much  money  agreed  to  b;  laid 
o«t  in  land.  Crols  y.  Addenbroke,  and  Fulham  ▼.  Jones,  cited  in  a  note  3  P.  Wms.  221.  Where 
a  recovery  would  be  neceflfary  to  give  a  perfon  the  abfolate  intereft  in  it,  if  land  ;  a  fine  will  not  be  fuffi- 
cient.  ColweU  ▼.  Shadweil,  cited  in  i  P.  Wms.  471.  4S5.  Edwards  v.  Count^fs  of  Warwick,  2  P. 
Wms  $7 1.  CoUet  t.  CoUet,  3  Atk.  1 1.  Trafford  v.  Boehm,  3  Atk.  447.  Carter  v.  Carter,  Ca.  temp. 
Talb.  272.  But  equity  will  not  confider  money  as  land,  unlefs  the  covenant  or  direction  to  lay  it  out 
in  land  be  espreft,  Symons  v.  Rutter,  2  Vern.  227.  Curling  v.  May,  cited  in  3  Atk.  255.  And 
noocy  thus  circamftanctd  fliall  be  dieoied  at  part  of  the  perfonal  eftate  of  one  who  m  ght  have 
VfX..  L  I  aliened 
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aliened  it,  there  being  no  other  ufe  biit  to  himfetf.  Chicbeiler  v.  BickerftafF,  2  Vern.  295.  Pultrfle;  Vd 
Earl  of  Darlingtoo,  1  Br.  Ch.  Rep.  236.  WaJc  v.  Paget,  i  Bro.  Ch.  Rep.  368.  But  fee  LechmercT. 
Earl  of  Carlille,  3  P.  Wms.  7'ic.  Ca.  temp.  Talb.  i;o.  S.  C— Where  land  is  agreed  or  dire^d  to 
be  fold,  it  fcms,  ihc  creditors,  of  the  bar^jinor  may  ompcl  the  heir  to  convey  the  land.  Bcft  r.  Stam- 
ford, X  Saik.  154  (r).  Tiiciet'  ic  the  perfunal  eftaic  of  a  man,  who,  in  conlideratjon  of  marriage  xtitb 
an  orphan  of  a  cirizcn  of  London,  hid  tovcnanted  to  take  up  his  freedom  of  the  city,  was  divided  ac- 
cording to  the  cudom,  tliou^h  ihc  co.cnant  was  not  performed.  Frederick  v*  Frederick,  i  P.  Wmst 
7x0.  4.  Br.  P.  C.  7.] 

3.  Of  the  Manner  in  which  they  are  to  be  performed. 

Gerrard  v.  If  an  agreement  be  to  quit  the  pofleflion  of  lands,  the  Court 
Vaux,  Vern.  ^yjjj  j^q^  ^ecrec  a  conveyance  of  the  lands  themfelvcs ;  but  if  the 
agreements  agreement  was  to  convey  the  lands,  it  is  faid  that  the  Court  would 
and  promiics  havC  decreed  the  agreement,  though  the  party  was  not  apprized 
aretobeexe-  ^.^jj^j.  ^(^^^g  ^c  had  in  the  lands. 

cuted  at  nw, 

1/iJe  hcids  of  u^jfuirpjit  and  Covenant. 

Gardner  v.  If  onc  is  bouTid  to  transfer  300/.  EnJl^India  ftock  before  fuch  a 

Pullcn,  2  tirtie,  which  he  neglects  to  do,  and  the  ftock  is  much  rifen,  he 

Fide  fupra  A^^^H  be  obliged  to  transfer  the  ftock  in  fpecie^  and  account  for 

(B)  I.  all  dividends  from  the  time  that  it  ought  to  have  been  trans- 

'^"'^^  '•  ferred. 

Vern.  210.  If  a  creditor  agrees  with  his  debtor  to  take  lefs  than  his  debt, 

^ut*^t^  vvhel  ^^  *^^^'  ^^  ^  P^^^  precifely  at  fuch  a  day,  and  the  debtor  fails  of 

thcr 'equity  payment,   he  cannot  be  relieved,  for  cujus  ejl  darey  ejus  tft  dif' 

will  not  re-   ponere. 

lievc  in  futh 

cafe,  if  the  fecurity  be  bettered*     i  Ch.  Ca.  1 10.] 

aVc  n.  134.  If  money  be  lent  on  a  mortgage,  at  5  per  cent,  and  the  mort- 
Hf«^''wTs.^  %'^Z^^  covenants  to  pay  6  per  cent,  if  he  make  default  for  the 
[{a)  At  this  fpace  of  fixty  days  after  the  time  of  payment ;  if  he  makes  de- 
ofc  is  fiitcd  fault,  the  Court  will  not  relieve,  this  being  tlie  agreement  of  the 

in  Lady  «^*       /    \  00 

Wyfe,  z  Vern.  2S9.  and  in  Sliode  v,  Parker,  a  Vern.  316.  the  intereft  was  referred  it  6 1,  per  awt. 
with  an  agreement  to  accept  5/*  per  cert,  if  duly  paid  ;  a  flatemenc  doubdefs  corrcdt,  as  it  leconciles 
the  cafe  to  the  other  dccifidn.'  upon  th-s  point,  which  at  prcfcnt  it  clafhes  with.  Sec  Jury  v.  Cox. 
Pr.  Ch.  16c.  Waimfley  v.  Booth  Bernard,  Ch.  Rep.  4$!.  NichoUs  v.  Maynard,  3  Aik»5i9. 
3  Burr.  1374.]  . 

Vern.  316.        If  a  leffee  for  a  long  term  of  years  covenants  to  lay  out  200/* 

HoiJcr  ^i      upon  the  premifes  within  the  firft  ten  years,  and  lays  out  but 

Eq.  Ca^Abr.  30/.  and  after  the  expiration  of  thirty  years  of  the  leafe,  the 

2,8.  pi.  5.      leflbr  brings  an  aftion  of  covenant,  and  recovers  150/*  damages, 

•   •  equity  will  neither  relieve  againft  the  damage,  nor  decree  the 

money  to  be  now  laid  out  in  the  improvements ;  for  though  the 

damages  feera  exceflive,  yet  the  jury  were  proper  judges;  and 

to  decree  it  to  be  laid  out  now  the  leafe  is  almoft  expireti,  is  not 

proper ;  for  it  is  probable  the  leflee  would  not  be  lo  careful  in 

laying  it  out  in  lafting  improvements^  as  lie  would  have  bean  if 

laid  out  at  iiril* 


(C)Of 


^C)  Of  Parol  Agreements,  or  fuch  as  may  be  faid 
to  be  within  the  Statute  of  Frauds  atid  Perjuries. 

'TTHE  common   law  required  no   other  folemnity  in   pafling  Co.  Lit.4S. 
•*    lands  or  tenements,  but  that  of  livery  and  feifin,  which  be-  5Jf'^' 
ing  a  tranflation  of  the  feud  ccram  paribus  curtisy  and  teftificd  by  ^  Co.*  137! 
them,  was  held  an  aft  of  fufficient  riototiety  to  direft  the  lord  of  RoU.Abr.7. 
whom  to  demand  his  fervices,  and  itrangers  againft  whom  to 
commence  their  aftions  ;  but  now. 

By  the  29  Car.  2.  r.  ^-fi^-  i.  it  Is  enafted,  "  That  all  Icafes, 
"  eftates,  intercfts  of  freehold,  or  terms  of  years,  or  any  un-  . 
"  certain  intereft  of,  in,  of  oilt  of  any  mefluagcs,  manors,  lands, 
"  tenements  or  hereditaments,  made  or  created  by  livexy  and 
"  fcifin  only,  or  by  parol,  and  not  put  in  writing,  and  figned  by 
"the  parties  fo  making  or  creating  the  fame,  or  their  agents 
'*  thereunto  lawfully  authorized  by  writing,  (hall  have  the  force 
^  and  effed  of  leafes  or  eftates  at  will  only,  and  (hall  not,  either 
"  in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or 
"  greater  force  or  cfFeft  ;  any  confidcration  for  making  any  fucli 
"  parol  leafes  or  eftates>  or  any  former  ufagc  to  the  contrary 
**  botwithftanding. 

"  Except  leafes  not  exceeding  the  term  of  three  years  from  the  s.  ^ 
'*  making  thereof,  whereupon  the  rent  relerved  to  the  landlord, 
"  during  fuch  term,  (hall  amount  unto  two  third  parts,  at  the 
•*  leaft,  of  the  full  improved  value  of  the  thing  demifed.'* 

Alfo  it  is  enafted,  "  That  no  leafes,  eftates  or  intereft,  either  S.  3. 
**  of  freehold  or  terms  of  years,  or  any  uncertain  intereft,  not 
•*  being  copyliold  or  cuftomary  intereft  of,  in,  to  or  out  of  any 
"mefiuages,  manors,  lands,  tenements  or  hereditaments,  (hall 
"  be  afiigned,  granted  or  furrendered,  unlefs  it  be  by  deed  or 
"note  in  writing,  figned  by  the  party  fo  afliguing,  granting  or 
•*  furrendering  the  fame,  or  their  agents  thereunto  lawfully  au- 
"  thorized  by  writing,  or  by  aft  or  operation  of  law." 

And  it  is  further  enafted,  **  That  no  aft  ion  (hall  be  brought  S.  4. 
"whereby  to  charge  any  executor  or  adminiftrator,  upon  any 
^^  fpecial  promife  to  anfwer  damages  out  of  his  own  eftate,  or 
"  whereby  to  charge  the  defendant  upon  any  fpecial  promife  to 
««  anfwer  for  the  debt,  default  or  mifcarriages  of  another  perfon; 
**  or  to  charge  any  perfon  upon  any  agreement  made  upon  con- 
"  (ideration  of  marriage,  or  upon  any  contraft  or  fale  of  landsj 
"  tenements  or  hereditaments,  or  any  intereft  in  or  concerning  ^ 
'*  them  ;  or  upon  any  agreement  that  is  not  to  be  performed 
"  within  the  fpace  of  one  year  from  the  making  thereof,  unlefs 
•*  the  agreement  upon  which  fuch  aftion  (hall  be  brought,  or 
"  fomc  memorandum  or  note  thereof,  Ihall  be  in  writing,  figned 
"  by  the  party  to  be  charged  therewith,  or  fome  other  perfon  by 
•*  him  thereunto  lawfully  authorized.'*  S.  7,  it  is  enafted,  **  That 
"  all  declarations  or  creations  of  trufts,  or  confidences  of  any 
**  lands^  tenements  or  hereditaments,   (hall  be  manifefted  and 

I  7,  ^^  proved 
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**  proved  by  fomc  writing  figned  by  the  party  who  is  by  law  ch^ 
**  abled  to  declare  fuch  truft,''  or  by  his  lad  will  in  writing,  eUe 
r W  By  4    they  ftiall  be  utterly  void  and  of  no  efFefl:  {a). 

Ann*  c-  t6- 

f.  1 5.  it  is  decltred,  that  declarations  of  ufes,  trufts,  Arc.  of  fioes  or  recoverkt  (ball  be  talid  aadefi^oalt 

though  the  deed  of  ufes  be  made  after  the  levying  or  foftering  of  fuch  fioe  or  tecoverics.] 

S.  8.  <<  Provided  that  where  any  conveyance  (hall  be  made  of  any 

<<  lands  or  tenements,  by  which  a  truft  or  confidence  fliall  or 
'<  may  arife,  or  refult  by  the  implication  or  conftrudion  of  kw^ 
<<  or  be  transferred  or  extingulfbed  by  an  a£t  or  operation  of 
'<  law^  then,  and  in  every  fuch  cafe,  fuch  truft  or  confidence 
<<  fhaU  be  of  the  like  force  and  efie£^  as  the  fame  wouM  have 
«'  been  if  this  ftatute  had  not  been  made."" 

<^  Se£);.  17.  it  is  enafted.  That  no  contra£l  for  the  {ale  of  any 
<<  goods,  wares  and  merchandizes  for  the  price  of  ten  pounds 
^^Jkrlingf  or  upwards,  fliall  be  allowed  to  be  gopd,  except  the 
*'  buyer  ihall  accept  part  of  the  goods  fo  fold,  and  a£tnally  re- 
<<  ceive  the  fame,  or  give  fomething  in  eameft  to  bind  the  bar* 
<^  gain,  or  in  part  of  payment ;  or  that  fome  note  or  memoran* 
^<  dum  in  writing  of  the  faid  bargain  be  made  and  figned  by  the 
<'  parties  to  be  charged,  or  their  agents  thereunto  lawfully  autho- 
<«  rizcd." 

In  the  conftruftion  of  this  ftatute,  the  following  points  have 
been  refolved : 
Attorney  [That  a  j,udicial  fale  of  an  eftate  under  a  decree  of  the  conft 

Dir?va.  ^f  Chancery  is  not  within  the  ftatute.    Thus  A.  being  likely 
lis,  to  die,  made  a  conveyance  of  a  real  eftate  in  favour  of  a  cha* 

rity,  and  then  made  a  will,  by  which  he  gave  3000/.  (the  txzSt 
value  of  that  land,)  and  alfo  250/.  to  the  fame  charity,  and  gave 
the  eftate  to  JD.  (wife  of  j8.)  and  C  A  bill  was  brought*  for  aft 
account,  and  for  the  dire£^ion  of  the  Court  for  a  fettlemept  of 
the  eftate  under  the  will ;  and  a  decree  was  had  thereupon^  and 
the  mafter  was  thereby  dire£led  to  receive  a  fcheme  for  carrying 
the  conveyance  into  execution ;  the  foundation  of  part  of  wnich 
was  to  confider,  in  what  way  the  money  (hould  be  laid  out,  and 
a  perpetual  fund  created  for  the  maintenance  of  the  charity. 
The  mafter  reported  a  fcheme  for  laying  out  the  money  in  tbt 
purchafe  of  lands ;  and  the  cafe  being  fet  down'  to  be  heard  on 
the  matter  refervcd,  the  Court  made  a  decretal  order  confirming 
the  mafter's  report,  and  ordering  tliat  the  {cheme  fliould  be  ap« 
proved  of,  and  the  other  matters  therein  carried  into  execution. 
Thefe  diredions  were  all  acquiefced  under  by  B.  and  D.  who 
furvived  him*  After  her  (l).'s)  death,  an  information  was^ 
brought  on  behalf  of  the  charity,  together  with  the  admini- 
ftratrix  of  i>.  to  have  this  purchafe  carried  into  execution  by  the 
aid  of  the  Court  againft  the  devifee  of  the  heir  at  law  of  D.  and 
the  infant  fon  of  C.  the  co-devifce  with  D.  And  it  being  obje&ed 
that  there  was  no  agreement  figned  purfuant  to  the  ftatute  of 
Frauds,  one  queftion  was,  whether  the  tranfaciions  which  pafled 
m  the  life-times  of  Z).. and  C\  amounted  to  a  binding  agreement 
on  them  for  the  fale  of  the  lands  ?    And  Lord  Hardwich  hJeUt, 
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^atliere  va$  fucK  an  agreement  as  the  Court  ought  to  execute 
notwithftanding  the  ftatute ;  this  being  a  judicial  fale  of  the  ef- 
tate.    And  upon  the  fame  principle  it  is  holden  that  purchafers  Ibid,  mi, 
before  the  mafters  are  out  of  the  ftatute,  and  the  Court  will  in 
fuch  cafes  carrj  into  execution  againft  the  reprefentative,  a  pur- 
chafe  bj  a  bidder  before  the  mafter^  without  the  bidder'sifubfcrib- 
ing,  after  confirmation  of  the  matter's  report  that  he  was  the 
jbeft  bidder ;  the  judgment  of  the  Co^rt  taking  it  out  of  tlie  fta-  Ibi^. 
tate.    So  if  the  authority  of  an  agenf  who  fubfcribed  for  a  bid- 
der before  the  Matter  cannot  be  prored,  yet  if  the  Matter's  re* 
port  can  be  confirmed,  the  Court  will  carry  it  into  e:|^ecutionj 
Imlefs  there  be  fome  fraud. 

And  Lord  Thurlow  was  of  opinion,  where  the  attornies,  con-  Cox  y. 
pemed  in  a  fuit  by  a  firtt  mortgagee  for  a  forecloAire,  agreed,  ^^^^^,1  ^'' 
with  refped  to  the  final  decree,  that  the  eftate  (hould  be  fold,  334.    ^' 
{the  firtt  mortgagee  paid  principal  and  interctt,  and  the  remain- 
der paid  to  the  fecgnd  mortgagee,  but  that  the  former  (hould  in 
^e  mean  time  take  a  decree ;  that  if  the  (irtt  mortgagee  made  an 
improper  ufe  of  the  decree,  this  agreement,  thougn  by  parol, 
night  be  read,  on  an  application  to  open  the  foreclofure,  as  ah 
agreement  relative  to  a  decree ;  the  attornies  being  competent  to 
make  agreements  relative  to  the  orders  of  the  Court.     And  upon 
that  ground  he  admitted  the  evidence  of  it  dt  bene  ejji^  though  it 
nad  been  rejected  at  the  Rolls,  becaufe  it  was  not  in  writing, 
jmd  therefore  void  under  the  ftatute.] 

If  there  be  a  parol  agreement  for  the  purchafe  of  lands,  and.  Ahr  E<].  19. 
f  bill  brought  for  a  fpecifick  execution  thereof,  and  the  fub-  |'  rc^*'^- 
(Unce  of  the  agreement  is  fct  forth  in  the  bill,  and  confefled  by  s^c/ciib, 
the  defendant's  anfwer,  the  Court  will  decree  a  fpecifick  execu-  ^^'  -37- 
tkm,  becaufe  there  is  no  danger  of  perjury,  which  was  the  prin*-  ch  208, 
iipal  t^ung  |he  ttaiute  intended  to  prevent.  s.  c. 

Synaon^fon 
f.  Tweed,  Pr.  Cfa.  374.  LacoA  v.  Martins,  3  Atk.  3.  Attoroejr  Genenl  ▼.  Day,  i  Vex.  izi .  b.  P. 
Conter  v.  HaUey,  Aiabl.  586*  Potter  v.  Potter,  x  Ves.  441.  [See  Eyre  v.  Ivifon,  Scac.  Tr.  17 '3  5. 
gtei  2  Br.  Ch.  Rep.  563.  Stewart  v.  Careiefs,  Scac.  Apr.  178$.  cited  \b\d,  $64.  aixi  Rond«raa  v. 
Wyatt,  %  H.  BK  Rep.  68.  If  the  party  himfelf  die,  his  heir  will,  it  fcems,  be  bound  on  a  bill  of  re< 
vifor.  Per  Lord  Hardwicke,  i  Vez.  aix.  And,  upon  this  principle,  equity  will  decree  an  agreement  on 
evidence  of  iti  having  ^een  confefled  by  a  party  to  it,  although  it  be  denied  hy  his  anfwer.  As  where 
n  agreemeiit  was  proved  by  one  wirnefs  only,  and  pofitiveiy  denied  by  the  defendant^  anfwrr  \  but 
dtere  was  proof  in  the  caufe  that  iIk  defendant  had  confefled  the  agreement :  the  Mafter  of  tht  Rolls 
•fierrd  to  dired  an  iflue  to  try  the  agreement  if  the  defendant  defired  it;  but  he  declined  tiur,  unicrs 
III  Honour  would  make  an  order  that  his  anfwer  Should  be  read  at  the  trial,  which  his  Honour  rcful'cJ, 
{dttre  \Kag  circomiftances  tocorroboraie  the  evidence  of  the  iingle  witnefs,  and  decreed  ihc  agreement  to 
he  carried  into  execution.  Only  v..  Walker,  3  Atk.  407.  Where  the  two  defendants  in  a  Tui:  con- 
ned an  agreement  in  their  anfwer,  but  different  from  that  ftated  in  the  bill,  and  an  agreement  dif. 
lineat  from  cither  was  provjed  by  the  teftimony  of  only  a  fingle  witn^fs,  Ixfrd  Loughborough  C.  decreed 
ft  performance purfuant  to  the  terms  of  the  agreement  confelfed  by  the  anfwer.  Mortimer  v.  Orchard, 
X  Vex,  jon.  143.  In  what  manner,  and  in  what  cafes  the  ftatute  may  be  pleaded  to  a  bill  for  the  per- 
ftrmance  of  a  parol  agreetnent,  wde  in  Whitbread  v.  Brockhurft,  i  Br.  Ch.  Rep.  404.  Whitchurch 
t.  Bcfis,  ft  Br.  Ch.  Rep.  559.  and  the  cafes  theic  mentioned.  See  alfo  Mitf.  £q.  Tr.  2x2.  Taylor  v. 
Beach,  i  Vea.  2^.] 

If  a  parol  agreement  is  agreed  to  be  reduced  into  writing,  and  Abr.Eq.19. 
In  part  executed,  but  the  reducing  it  into  writing  is  prevented  p>-  4-  <  P- 
by  fraud,  it  may  be  decreed  in  equity ;  as  if  upon  a  marriage-  ^r*s  c 
tteaty  inilru£^ions  are  given  by  the  huiband  to  draw  a  fettlement,  prec.  ch. 
fMd  by  hin)  privately  couQtermattded,  and  afterwards  he  draws  in  5^^*  ^*  ^« 
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Sen.  236.    the  woman  by  perfoafions  and  afliirances  of  fuch  fcttlement  t4 

a44.  S.  C.  2  Br.  Ch.  Rep.  565. 

Abr.Eq.  20.  So  where  a  parol  agreement  was  concerning  tlie  lending  of 
P*  5-  money  on  a  mortgage,  and  the  conveyance  projpofed  was  an  aln 

seo^'aTx.  Solute  deed  from  the  mortgagor,  and  a  deed  of  defeafance  from 
Skin.  143.  the  mortgagee,  and  after  the  mortgagee  had  got  the  deed  of  con* 
^  {t}^'}JV  veyance,  he  refufed  to  execute  the  defeafance,  yet  it  was  de- 
^29.  creed  agamlt  him  on  the  pomt  of  fraud. 

[Where  a  man,  in  confidence  of  a  parol  promife,  has  omitted  making  that  provtiion  for  others  which 
fie  intended,  fuch  prcmife  has  been  enforced  in  equity  on  the  ground  of  fraud.  Deveiiifli  r.  Baiaet,  Pr. 
Ch.  3.  a  £q.  Ca.  Abr.  43.  S.  C.  Sellock  v.  Harris,  Vin.  Abr.  cit.  CentraQ  uA^preantnt^  (H}«p*  31^ 
Ktech  V.  Kennigate,  Ambl.  67.    Harris  v*  Horwell,  Gilb*  £q«  Rep.  11.  J 

Abr.Eq.  20.  So  where  the  defendant  on  a  treaty  of  marriage  for  his  daugh- 
aVcin.373.  ^ej.  ^jth  the  plaintiff,  figned  a  writing  comprizing  the  terms  of 
no  mention  ^^  agreement,  and  afterwards  defigning  to  elude  the  force 
made  of  the  thereof,  and  get  loofe  from  his  agreement,  ordered  his  daughter 
^h'\  °r^  *^  P^^  °"  ^  6^^^  humour  and  get  the  plaintiff  to  deliver  up 
thereon-*  ^^^^  Writing,  and  then  marry  him,  which  (he  accordingly  did, 
fentcd  to  and  the  defendant  flood  by  at  a  corner  of  the  flreet  to  fee  them 
the  match.    gQ  by  jq  be  married  \  and  the  plaintiff  was  relieved  on  tlie  point 

of  fraud. 
ftVern.  322.  On  a  bill  exhibited  for  a  marriage  portion,  the  chief  evidence 
Frcan.291.  ^^  fupport  it  was  a  letter  proved  to  have  been  written  by  the  fa- 
whcrealet-  thcr's  dire^lioii,  where  it  was  faid  he  would* give  1500/.  por- 
ter from  the  tion  wlth  lils  daughter,  and  that  he  was  afterwards  privy  to  th^ 
inifinga''**    marriage,  and  confented  to  it,  and  the  portion  was  decreed  the 

portion,  and  hulbaud. 
a  marriage 

had  in  purfuance  thereof,  has  been  held  fufficient,  vide  2  Vent.  361.  2  Vem.  200.  2  Ch.  Rep* 
157.  Preced.  in  Chan.  561.  Where  an  uncle  in  his  letter  promifed  Ms  niece  1000/.  portion;  bojt 
in  the  fame  letter  difluaded  her  from  marrying  theperfonj  Lord  Chan wdlor  would  not  decree  the 
payment,  but  left  the  party  to  his  adion  at  law.  2  Vem.  202.  [A  letter  from  a  father  to  fail 
daughter  that  he  will  give  her  3000/.  not  fhevvn  to  the  hufl>and,  who  afterwards  accepts  of  2000 /f 
under  a  will,  is  no  foundation  for  a  decree.  See  a  different  ilate  of  this  cafe  in  9  Mod.  3.  %  P* 
Wms.  65.  Ncr  is  a  letter  promiiing  a  portion,  but  not  reducing  it  to  any  certainty.  Hall  t.  Boi- 
ler, £q.  Ca.  Abr.  p.  7.  Glib.  Lex  Praetor.  243.  For  a  letter  cannot  b*.  fet  up  as  an  agreement  ualefs 
the  terms  of  the  contra£t  are  didindly  fet  forth  therein.  Seagood  v.  Ncale,  1  Sir.  4.26*  Pr.  Ch.  560* 
Clerk  V.  Wright,  i  Atk.  1 3.  But  a  letter  (though  not  ilgoed}  referring  to,  and  promiiing  to  perform 
an  agreement  in  which  the  terms  are  liet  forth,  is  futficienc.  Tawuey  v.  Crowther,  3  Br.  Cb.  Rep.  31S. 
^  Whether  a  court  of  equity  will  decree  an  agreement  entered  into  by  letter,  if  a  deed  appear  to  have 
been  afccrwatds  framed,  (but  not  executed,)  varying  the  terms  expreiled  in  the  letter  f  Cookes  t. 
Xlafcai,  2  Vern.  35.  Or  if  the  terms  be  var'.cd  by  parol  ?  Jordan  v*  Sawkins,  3  Br.  Ch.  Rep.  3SS. 
See  2  Ch.  Ca.  iSo.  Fitzgib.  if:.  2  Salk.  444.  That  an  agreement  in  writing  may  be  difcb>rg^  by 
parol,  fee  i  Vcrn.  240.  2  Vez.  376.  A  bond  given  by  a  woman  to  her  intended  hulband,  coodltlooed  10 
fettle  an  eilate  upon  him  in  iee,  is  good  evidence  of  the  agreement  fo  fpecified  in  the  condition  on  a  bill  in 
equity  to  carry  ic  into  execution,  though  it  be  void  at  law.  Cannei  v.  Buckle,  2  P.  Wms^  242.  U 
IS  a  fufficient  (igning,  if  a  perfon,  kmwlng  tht  contents,  fubfcr'tbe  a  deed  as  a  witnefs  only*  Welford  v* 
Beazely,  3  Atk.  503.  i  Vez.  6.  i  Wilf.  j  18.  As  to  the  fignature,  in  order  to  comply  with  the  re- 
quiiitions  of  the  flatute,  it  mud  have  the  effcdi  of  giving  authenticity  to  \be  whole  inllrumentj  and 
vrhere  it  has  thateAcdl,  it  is  immaterial  in  what  part  of  the  inftrument  it  is  found  :  but  where  a  party 
had  given  written  inflruftions  to  his  agent  for  a  leafe,  and  had  inferted  his  name  In  thoie  inftruftions 
as  applicable  only  to  a  particular  purpofe,  the  Court  of. Exchequer  held  that  this  did  not  amount  tot 
fufBcicnt  authentication.  Stokes  v.  Martin,  i  P.  Wms.  771.  note  i.  It  was  formerly  thought  De- 
cenary (hat  both  parties  ihoutd  Hgn ;  but  in  the  cafe  of  Cotton  v.  Lee,  before  the  Lords  Comiaiffioncrh 
J  770,  it  was  determined  to  be  fufficient,  if  the  party  charged  has  figned.  Cited  in  2  Br^iCh.  Rep.  564* 
An  agreement  figned  by  one  patty  may,  in  feme  cafes,  be  conclufive  againfl  both.  Owen  v.  DavieSi 
1  Vez.  S2.  But,  though  the  contrail  itfelf  mufl  he  in  writing,  an  authority  to  buy,  or  Ueat  as  agent 
(^r  another,  may  be  good  without  writing.  Vin.  Abr.  tit.  Cmtraff  and  ji^rtemext,  (H),  p*  45* 
Weddeibume  Vi  Carrj  in  the  Exchequer,  T.  T«  1775.   3  Wooddef.  427*] 

But 
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But  where  on  :i  marriage-treaty  the  lady's  fatlier  prppofed  to  Abr.Eq.  21. 
give  4500/.  portion,  and  the  hufband  v/as  to  fettle  4  or  500/.  ^^-''^^^  •»"** 
fer  ami,  for  a  jointure  5  the  father  and  Intended  hulband  went  to  nl^.  ch  * 
Hi.MinJburs  chambers,  who  hearing  the  propofals  on  both  fides  n-^«  S.C. 
took  down  minutes  or  heads  thereof  in  writing,  and  the  fime  Tr^""^.  . 
day  gave  them  to  his  clerk  to  draw  a  fettlemcnt  according  to  the  obfervVfions* 
terms  of  the  agreement ;  the  next  day  the  father  fell  fick  fud  -  "p^n  this 
denly,  and  died  in  two  hours  after,  and  the  next  morning  the  "^^'  ^  ^^^* 
marriage  was  confummated  j  and  on  a  bill  brought  to  have  a  fpc-  {a)\\  note 
cifick  performance  of  the  agreement,  my  Lord  Chancellor  decreed  ^'ti"-J  and 
it  to  be  within  the  ftatute  oi  frauds ^  and  faid  he  knew  no  cafe  ^^(^"m^d  * 
where  an  agreement,  though  written  by  the  party  himfelf,  fhould  his  wife  pre- 
bind,  if  not  figned  or  in  part  executed  by  him  (a)\  and  that  thofe  v'^'uny  to 
preparatory  heads  might  have  received  fevcral  alterations  or  addi-  j^/'^  ^^^\ 
lions,  or  the  agreement  might  have  entirely  broke  off  upon  fome  mi  ting  to 
further  enquiry  of  the  party's  circumftances  ;    and  this  decree  «f^'»^y  *. 
was  thought   very  juft  by  the  Bar,    who  all  agreed  with  my  ^^^^^ 
Lord  Chancellor,  that  if  the  marriage  had  been  on  the  foot  of  mcnt,  in  . 
this  writinj^,  and  the  father  h^d  been  privy  and  confenting  to  it,  con^dcra- 
tliat  he  fhould  afterwards  have  been  obliged  to  execute  his  part  Ji^^ch  Ae 

thereof*  was  induced 

to  execute 
it,  was  holdcn  to  be  part  of  the  fettlement,  and  binding  on  the  hoiband  and  his  affignees.     Tyrrell  v* 
Hooty  2  Atk.  553. J 

On  the  marriage  of  the  plaintiff  with  the  defendant's  daughter,  a5jan.i724. 
the  defendant  promifed  to  give  her  450/.  portion,  and  accordingly  ^"  P'"  *°^ 
paid  the  plaiiitiiT  200/.  in  part,  but  took  a  bond  from  him  for  adjudged  be- 
lt till  a  fuitable  fettlement  Ihould  be  made,  and  the  defendant  tween  San- 
himfelf  gave,   particular    direftions   concerning   the   fettlement,  g^.*^^*^ 
which  was  drawn  accordingly  and  engrofled  ;  but  before  it  was 
executed  the:  plaintiff's  wife  died,  and  the  bill  was  brought  to 
have  the  200/.  bond  delivered  up,  and  the  remaining  250/.  paid  ; 
the  defendant   pleaded  the  flatutc  of  frauds  and  perjuries^    the 
agreement  not  being  reduced  into  writing  and  figned  by  the  par- 
ties; and  by  way  of  anfwer  denied  that  the  200/.  was  paid  in 
part  of  the  portion,  but  faid  it  was  lent  the  plaintifT,  and  the 
bond  given  for  it  \  and  the  pica  was  allowed  •,  for  if  the  marriage 
ihould  be  looked  upon  as  an  execution  of  the  agreement  on  the 
one  fide,  fo  as  to  take  it  out  of  the  llatute,  it  would  entirely  evade 
it  J    for  all  promifes  of  this  kind  fuppofe  a  marriage  either  al- 
ready bad  or  to  be  had. 

[The  plaintiff  agreed  with  t]:c  defend:mt  to  fell  him  a  houfe  for  Hawkins  v. 
640/.  and  by  confcnt  of  both  parties  an  attorney  was  employed  p**{^"'  *' 
to  make  a  draft  of  the  conveyance  ;  which  tlie  attorney  accord*  770. 
ingly  prepared  and  fent  to  the  defendant,  wlia  made  feveral  al- 
terations therein  with  his  own  hand,  and  delivered  it  back  to  the 
attorney  to  be  engrofled  ;  upon  which  a  time  was  appointed  for 
the  plaintiff  and  defendant  to  meet  at  a  tavern  to  execute  the 
writings,  and  for  the  latter  to  pay  the  money.     The  plaintiff  and 
his  attorney  came  to  the  tavern,  where  the  plaintiff  executed  the 
Writings,  and  having  gotten  the  conveyance  rcgiltercd;  (the  houfe 
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being  in  MiJdU/ex,}   brought  his  bill  againft  the  defendant  ^ 
compel  hitn  to  pay  the  purchafe-money.    The  defendant  pleaded 
the  ftatute  of  frauds  f  and  it  was  holden  he  was  not  bound,  Vt 
not  having  figned  the  agreement. 
^VKi)«r  T*        ^.  agreed  by  parol  with  £.  for  the  pnirhafe  of  lands*    B.  de- 
fS^*  P*  c  '^^^'^^^  ^  rent-roll  which  was  dated  and  altered  in  his  own  hand- 
^j,  *    *   *  writing,  and  (hewed  by  the  title  of  it  that  an  agreement  had 
been  made  between  them  for  the  fale  of  the  eftate  at  21  years' 
purchafe.     An  abftraft  of  the  title  was  alfo  delivered  toA^togt^ 
ther  with  the  deeds,  in  order  to  be  compared  with  the  rcnt-rolll 
B.  likcwifc  wrote  letters  to  feveral  of  his  creditors,  infomuDjf 
them  that  he  had  contradicd  with  j4.  for  the  fale  of  his  eftate  at 
2 1  years  purchafe,  and  fent  the  tenants  to  treat  with  A.  for  the 
renewal  oftheir  leafes.    Notwithftanding  all  thefe  circumftances, 
upon  ^/s  filing  a  bill  for  a  fpecifick  performance,  the  plea  of  the 
ftatute  of  frauds  was  allowed  by  the  Houfe  of  Lords  t>oth  as  to 
the  difcovery  and  relief, 
^  Br.  Ch.         If  there  be  general  Inftru£lions  for  an  agreement  conlifting  of. 
Hep.  569.     material  circumftances,  to  be  hereafter  extended  more  at  large 
and  to  be  put  into  the  form  of  an  inftrument  with  a  view  to  be 
(igned  by  the  parties,  and  no  fraud,  but  the  party  takes  advan- 
tage of  the  locus  panitentia,  he  ifaall  not  be  compelled  to  perform 
fuch  an  agreement  as  that,  when  he  iuGftts  upon  the  ftatute  of 
frauds*     Per  Lord  Thurlonv.']  ^\ 

There  are  feveral  cafes  in  which  it  has  been  holden,  that  a  pa* 
rol  agreement  in  part  executed  ihall  be  performed  in  the  whole ;' 
but  as  thofe  cafes  are  not  exadily  ftated  or  well  reported,  it  will 
be  fuflicient  to  mention  what  feems  to  be  the  fenfe  of  them,  and 
twk V,        what  with  any  juftnefs  can  be  colledied  from  them.    If  anagriee- 
Murri«e,       mcnt  be  made  concerning  landsj  though  not  in  writing,  and  th^ 
^^^*  A*fo    P^^^y  ^y  whom  it  was  made  receive  all  or  pfart  of  the  ihoncy, 
V.  l*nt«n,     equity  will  compel  a  fpecifick  performance  of  the  whole  agree^' 
iVtrn.  47a.  ment ;  becaufe  this  is  out  of  the  ftatute,  which'  defigned  to  de- 
Ollb.  H.c.  £^^^  ^^^j^  agreements  only,  no  part  whereof  was  carried  into  exe- 
cution, and  fet  up  merely  by  parol  j  for  that  was  the  occafion  of 
tlie  ftatute,  that  perfons  ufed  to  fwear  verbal  agreements  upon 
others,  and  by  fudi  falfe  oaths  charge  the  parties  in  equity  to  per^ 
form  fuch  agreements,  though  they  had^  never  been  made  5  and 
therefore  the  mere  parol  proof  of  fuch*  agreements  concerning 
^  lands  cannot  be  admitted  in  a  court  of  equity :  but  where  tho 

Ciomcfcrrii  price  is  paid,  there  it  doth  not  ftand  upon  the  parol  proof  of  the 
f  unb.  94.  agreement  only,  but  upon  the  execution  of  part  of  the  agreement, 
?lk'*'^«n^*  which  is  evidence  that  the  agreement  was  really  made;  and  therc- 
liunb.  65.  fore  there  is  the  fame  reafon  that  the  plaintiff  in  equity  fhoold 
f  U)  In  u.  have  the  land  for  his  {a)  money,  as  it  is  that  he  fhould  deliver  the 
* '"  *•  ^T  goods  where  he  Hath  received  the  money  5  but  the  doubt  in  thefe 
T**\\i  *  cafes  is,  what  fliall  be  a  proof  of  the  receipt  of  the  money. 
f  u».ts«uiM  Thus  far  it  feems  certain,  that  if  jthc  defendant  in  his  anfwer  con- 
'•"•  '*M  J  fcfs  the  receipt  of  the  money  for  that  purpofc  in  the  bill,  or  if 
4u<./,bMii  l»c  deny  the  receipt,  and  it  be  proved  upon  him  by  writing,  as 
l»w(4«»  •       by  letter  under  his  hand^  or  other  written  evidence,  he  Aall  be 

.  obliged 


pbligcd  {pecificall jr  to  perform  the  whole  agreemcnti  becaufe  itc  p«t  per* 
fcth  carried  part  into  execution :  but  if  the  defendant  confefs  the  ^^i*'!^^. 
Tcceiptof  themoneyi  but  fay  that  he  borrowed  it  from  the  plain-  that  it^^ 
tiffi  and  tbat  he  had  it  not  \n  execution  of  that  agreement,  j*  not  Co 
there  he  turns  the  proof  of  the  agreement  upon  the  plaintiff,  and  JJ^JJ^ 
then  the  plaintiff  muft  prove  the  receipt  of  the  money  by  the  d&r  Scagooik 
feodaat,  for  the  purpofe  in  the  bill^  by  fome  (4}  written  agree-  ^'  M«^ 

Lord  Pen- 
lil  r.  Rofiy  a  Eq.  Ca.  Abr.  46*  pU  i%»  Simmons  ▼•  Conie)itu,  i  Cht  Rep.  12S.  But  fee  Voil  ▼• 
•mith,  3  oil.  Rep'^  j6.  An'on.  1  Frecm.  128.  Ads  done  in  part  po/ormaQCCy  inuft  ^  fuch  as  couli 
ht  doMwidi  no  other  Tiew  or  defign  than  to  perform  the  agreement,  and  not  fuch  at  are  merdy  intm- 
dndory  ar  aociUaty  to  It :  they  muifc  be  fuch,  too,  ai  would  be  a  preiadice  to  the  party  who  has  done 
theoi,  if  the  igreement  AouUi  afcerwards  be  vacated  ;  and  where  no  A-aud  is  alleged,  it  ieemt,  that  tb« 
tmos  of  the  agreement  muft  be  certainly  proved.  Cunter  v.  Halfey,  Ambl.  586.  vhiitbread  r.  Broclc- 
fcorft,  I  Br.  Ch«  Rep.  412.  The  giving  of  poifeifioB  it  to  be  con6deTed  at  an  ad  of  part  perform-^ 
fllce.  Botcher  v.  Stepeiey,  z  Vem.  363*  Pyke  v.  Williams,  2  Vera.  455.  Lockey  y.  Lockey,  Pr« 
:  Cb.  519.  Laoonv.  Mcrtint,  3  Atk.  4.  Floyd  v.  Bucklanji,  a  Freem.  %6%.  Sttwartv.  Denton,  Foafal. 
ffoKsoo  Eq«  Tr.  38.  but  poflcffion  wrongfully  obtained,  or  from  perfoos  not  competent  to  give  it,  of 
bMcvcrlool  continuance,  will  not  avail.  Hole  v.  White,  cited  in  t  Br*  Ch.  Rep.  409.  Ireland  v« 
kittk,  I  Adk.  541.  The  giving  diredions  for  conveyances,  and  going  to  i^ew  the  eftate,  are  not  coa- 
Ueved  atads  of  part  performance.  Clerk  v.  Wright,  i  Atk.  ix.  Whaley  v.  Bagenal,  6  Br.  p.  C.  4$. 
Noie  ?•  White,  fupra*  Nor  will  defiftiog  from  a  purchafc  of  lands  in  favour  of  anoCbcr,  upon  certaSa 
loau,  take  an  agtttment  in  favour  of  the  party  defifting,  aa  to  part  of  the  lands,  ovt  of  the  ftntute* 
Laoes  V.  Bayley,  '1  Vem.  617.  and  fee  Vin.  Abr.  tit.  ControBf  Urc  H«  pi*  3».  1  Iq,  Ca.  Abr.  45* 
10.  whkh  fisem  to  be  the  iame  cafe.] 

-  (tf)  For  a  parol  evidence,  as  to  the  recdpt  of  the  money,  feema  ts  be  u  much  excluded  by  the  ftv 
tate,  as  parol  evidence  relating  to  the  agreemient ;  tamen  ^^ert^  Whether  parol  evidence  may  not  pio« 
ferly  be  applied  to  the  ad  of  rectiving ;  though  not  to  the  ad  of  C6u(ra3wg,  Set  x  Pow«  on  Cm* 
iraBi,  306,  7|  8. 

If  a  man^  on  a  promife  of  a  leafe  to  be  made  to  hixii)  lays  out  Pr.Ch.  56s* 
I  money  on  improrements,  he  (hall  oblige  the  leiTor  afterwards  to  fc.|!^ 
txecnfe  the  leafe^  being  executed  on  me  part  of  the  leflee,  and  whe^pof. 
the  Icflbr  (hall  not  be  allowed  to  take  advantage  of  his  own  fraud,  ^*^^  ^ 
i  ind  run  away  with  the  improvements  made  by  another  j  but  if  no  ][^^  ^ 
fuch  expence  had  been  on  the  leflee's  part,  a  bare  promife  of  a  2mt\  of 
itzk,  thoueh  accompanied  with  poflelEon^  would  be  within  the  Ayic»focd't 
ftatutc  of  frauds.  "^ 

*  One  that  could  read  made  an  agreement  for  a  leafe  of  twenty-  Skin,  t  $9. 
one  years }  die  leflbr  himfclf  drew  the  leafe  but  for  one  year,  and  fi,^-  '^■Jf- 
^  read  it  for  twenty-one  years,  and  after  die  expiration  gf  the  f^a  in  1 
year  eje£led  the  leflee ;  on  a1)ill  brought  to  be  relieved  upon  this  written 
matter,  which  was  proved,  the  Court  held  it  to  be  within  the  ■«'«™^ 
ftatute  of  frauds  and  perjuries^  and  difioiifred  the  bill  with  cofts,  it  fuppiied,  kt 
bei^g  the  plaintiff's  own  folly,  being  able  to  read  ;  feciii^  if  he  Binftei  |r* 
td  been  unlettered.  ?*?^ 

I    ,  Bunb.  05* 

But  OA  the  ground  of  fraud  or  miftake  it  may.    Joynes  v«  Statfaam,  3  Atk.  ^SS.] 

If  a  man  purchafes  lands  in  another's  name,  and  pays  the  mo-  2 Vent.  361. 
Bcy,  it  will  be  a  truft  for  him  that  paid  the  money,  though  there  ^^^  3^- 
be  no  deed  executed  declaring  the  truft  thereof ;  for  the  ftatute  jt'i,  faid  that 
nS  frauds  and  perjuries  extends  not  to  trufts  raifed  by  operation  the  proof 

•flaw.  muftbcvcry 

clear,  ifaat 
he  paid  the  purchafis  money  j  but  for  this  vide  head  of  Evkiemt. 

[Although  parol  agreements  ate  bound  by  the  ftatute,   and  Hales  t. 
agreements  arc  not  to  be  part  parol,  and  part  i^  writing  \  yet  a  X^*^" 

dcpofit     *"' 


122  09recinent)er. 

2Vern.6!7.  dcpofit  or  Collateral  fccurity  for  the  performance  of  a  written 
R^Ir^li  ^'      agreement,  is  not  within  the  purview  of  the  flatute.] 

Br.  Ch.  Rep.  269. 

Alfo  the  following  points  have  been  refolved  in  the  common 
law  courts^  on  the  feveral  branches  of  the  abovementioned  fla- 
tute. 

ft  Jones, 108.  I.  That  the  claufe  which  enacts,  that  no  aftion  fliall  be 
s'!!ui«!*"/  brought,  £5V.  to  charge  an  executor,  is^c.  extends  not  to  pro- 
Fieem/466.  mifes  made  before,  though  to  be  performed  after  the  making 
^'^-  of  the  ilatute  ;    for  it  would  be  againft  natural  juftice,  thac 

^Uod^l%   a  promifc  made  upon  good  confideration  fhould  be  deftroycd 

2  Lev.  227.  by  the  retrofpcft  of  a  law  which  none  could  divine  would  be 
aShow.Rep.  madc. 

j6.  S.  C.  .     .        .• 

Raj  in.  450,  2.  That  the  plaintiff  in  his  declaration  need  not  fliew  any  note 
+j*\  g  in  writing,  but  it  will  be  fufficienc  for  him  to  produce  it  on  the 
s.  cT*'  trial ;  but  if  fuch  promife  is  pleaded  in  bar  of  another  aSioiij 
a  Silk.  5x9.  it  mud  be  fhewn  to  be  in  writing,  fo  that  it  may  appear  to  the 
Court  to  be  fuch  a  promife  upon  which  an  aftion  will  lie. 

3  Lev.  65.  J.  That  the  claufe  relating  to  marriage  extends  as  well  to  i 
-*'' 1'  ^^h"*h   promife  to  marry,  as  to  the  payment  of  marriage-portions. 

fccms  csftt.  and  Ld.  Raym.  387.  1  Eq.  Abr.  148,  and  Str.  j/i.  are  exprcfs,  that  the  ftatute  doo 
not  cxtrnd  to  mutual  promifcs  to  marry,  but  only  to  piomifcs  made  in  confideration  of  mani^ 
Bull.  I^"i/i  Fri.  2X0.  4ifa  edit. 

Salk.  280.  4.  That  the  claufe  which  fays,  /to  no  a^lon  Jhall  he  hrwgU 
^rccd  by  all  ^^^^^  ^^^y  agreement  that  is  not  to  be  performed  within  the  f pace  oj  cfl^ 
on  a  c!«fe  put  year  frotn  the  making  thereof y  unlcj's  it  he  in  ivriting^  extends  not  t? 
by  Treby,  a  parol  promifc  made  to  pay  fo  much  money  upon  the  return  of 
^M^^-  fuch  a  fhip,  which  fliip  happens  not  to  return  within  two  yeari 
pl'4-  3^^3'  ^^^^^  the  promife  made;  for  the  fliip  by  pofTibility  might  havers 
pi.  I.  s.  P.  turned  within  the  year  5  and  the  claufe  extends  only  to  fuch  pro* 
[Nor  doei  it  ^^jf^.g  where,  by  the  exprcfs  appointment  of  the  party,  the  thing 
prcraifc^to*    itfelf  is  not  to  be  performed  within  a  year. 

inariy  at  »  . 

tho  plaintiff's  father's  Jcath,  or  to  leave  an  annuity  by  will,  for  fuch  promifes  may  be  pcrfeded  witM 
tbc  year.    Cook  v.  Parker,  Str.  34.  Fenton  v.  Emblers,  3  Burr.  1278.     i  Bl.  Rep.  353.] 

Salk.  17.  pi.  J.  On  the  claufe,  that  no  a5HonJhall  he  hrought  on  a  fpectalpn* 
'-  r^Mol'  ^If^  ^^  anfwerfor  the  debt,  default^  Sec.  of  another,  it  has  been  r^ 
a^j?,  Vj.r.     folved  that  \i  A.  is  about  hiring  a  horfe  from  A  and  C.  to  encoa- 


?»"•  r2  Mod.  the  original  contraft  by  A,  againft  whom  detinue  lies  on  the  bail- 

*^"*  nicnt.     So  if  two  come  to  a  (hop,  and  one  of  them  contrafts  for 

poods,  and  the  feller  does  not  care  for  trufting  him,  whereupon 


your  pay- 
trlh  him,  U't  your  horfe  to  J.S,  and  I  will  fee  you  paid  the  hirr, 

there  the  hiring  is  to  J.  and  not  to  J.S.  who  is  confidercJ  w 

fcrvant 


fentsmt  to  A.    So  in  all  cafes  where  the  whole  credit  is  given  to 
the  undertaker,  he  alone  is  liable  to  an  a^ion. 

[|A  doubt  was  formerly  entertained,  whether,  if  the  undertaking  ?  Tcthi 
pf  a  third  perfon  were  before  the  delivery,  it  were  within  the  ^^J;  **^'^ 
ftatute.  But  the  general  line  now  taken,  is,  that  if  the  perfon  for  tu.Ji  lao! 
T»hofc  ufe  the  goods  are  fumifhed  is  liable  at  all,  any  promife  by 
^  third  perfon  to  pay  that  debt,  muft,  in  all  cafes,  be  in  writing. 

If  An  in  coofideration  that  B.  will  (lay  proceedings  in  an  a£^ion  Fi/h  v. 
he  bad  commenced  againft  C.  to  recover  a  fum  of  money  due  Hutchin- 
iiromC.  to  him,  promife  to  pay  that  money,  fuch  prpmife  muft  ^  wiif.  ca, 
[fe  in  writing,  for  it  is  to  pay  a  debt  of  another  perfon  ililj  fub- 
)S&ing:  but  where  in  cqnfideration  tliat  the  plaintiff  in  an  a£lion  Keei  v. 
of  affault  and  battery  againft  J.  S,  would  withdraw  his  record,  Naft, 

d  forbear  to  proceed,  the  defendant  ptomifed  to  pay  him  30/.  *  ^^'^^S- 
0K  Court  held  the  ptomife  not  to  be  within  the  (latute,  for  the 
ideration  was  new,  here  was  no  fubiifting  debt  ^  it  could  not 
known  before  the  trial  whetlier  the  plaintiff  would  recover 
y  damages  or  not. 

.    7.  S.  becoming  infolvent,  made  a  bill  of  fale  to  the  defendant  wunan«  ▼• 
frf  all  his  goods  in  his  dwelling-houfe  in  truft  to  be  fold  for  the  be-  l^'J^^'igg^^ 
'iiefit  of  his  creditors.     After  the  defendant  had  taken  poffeflion,  %  Wilf.  ^oS. 
ihc  landlord  came  to  diftrain  for  rent,  and  to  prevent  the  diftrefs^ 
«nd  that  the  fale  might  go  on,  the  defendant  promifed  to  pay  it. 
^This  promife  is  not  within  the  flatute. 

»    6*  That  as  to  the  claufe  refpefting  fales,  it  has  been  formerly  A^wnaer 
ght,  that  it  means  only  prefcnt  and  immediate  fales,  arid  ^u^^lT* 
8  not  include  executory  contrafts,  where  goods  are  befpoken.  Rep!  ,0. 
I  time  is  given  by  fpecial  agreement  for  the  delivery  of  them.  Towers  v. 
d  payment  of  their  value.     But  this  conftru6Vion  (a)  has  been  f  ^j7"^^6 
nicd  in  a  recent  determination  of  the  court  of  Common  Pleas,  Clayton  v.* 
Sjfoi,  J.  diflent.,  where  an  executory  contrad,  merely  a  contraft  Andrews,  4 
lale,  even  though  confeffed  by  the  defendant  in  his  anfwer  in  f""^^!** 
ance^yi  was  determined  to  be  within  this  provifion.     To  this  6cL  t, 
popiaion,  it  may  be  added.  Lord  Thurlow  intimated  an  inclination,  Wyatt,  « 
^hen  the  cafe  was  before  him  in  Chancery.  fj.^'i^*^ 

Ch.  Rep.  1 54.  S.  C. 

An  aufiioneer  is  an  agent  as  well  for  the  buyer  as  the  feller  5  Simon  ▼. 
W  an  entry  of  the  contraft  in  his  books  is  fufficient  to  fatisfy  £u7r'.^'J''^J. 
this  pronfion  of  the  a£l.  1  Bi.  Rep. 

599.  S.  C.  Bull.  Nifi  Pri  280.  4th  cd. 

A  contraft  for  the  fale  of  timber  growing  upon  land  is  not  iLd.Raym. 
widiin  the  ftatute,  but  may  be  by  parol,  becaufeit  is  a  bare  chat-  '^** 
Id.    iV2V^,C.J. 

^    Wherever  a  man  is  under  a  moral  obligation  to  do  a  thing,  Watfon  ▼. 
Mid  another  does  it  without  requefl:,  a  fubfequent  promife  to  par  J""^%*    » 
lis  good,  though  not  in  writing ;  as  where  an  overleer  promue3  c.  3.  Bull. 
jby  parol  to  pay  an  apothecary,  who,  without  his  knowledge,  has  ^'-  ^'''' 
lidminiftered  medicines  to  a  pauper.  *  '  ^ihcd. 

'  A.  promifed  if  the  widow  of  an  inteftate  would  permit  him  to  Tomi;i,f.)n 
Ic  joined  with  her  \\\  the  letters  of  adminiftr:;tion,  that  he  would  V  ^'"' 

■  make  ^'"'"-  ""• 


124  irgtcementf. 

make  good  any  deficiency  of  aflets  to  pay  debts.  Lord  HarA, 
nuicke  held  this  promife  not  within  the  a£l ;  not  within  the  firft 
branch  of  the  feflion,  for  A.  was  not  adminiftrator  at  the  time 
of  making  it;  not  within  the  fecond^  for  hae  is  a  new  diftinfi 
«    confideration. 

In  addition  to  the  folemnities  required  by  the  ftatote  oifirmJt 
in  order  to  give  Taiidity  to  agreements,  tne  }egiflature»  hj  tk 
ftatute  of  23  GeQ*  3.  c.  58.  have  impofed  a  ftamp  duty  of  fix  {hil- 
lings <<  upon  every  ikiu  or  piece  of  vellum  or  parchment,|  or  (heet 
f  <  or  piece  of  paper  upon  which  any  agreement  fliall  be  engrofed| 
*'  written,  of  printed,  whether  the  fame  ihall  be  only  evidence  of 
^^  the  contrail,  or  obligatory  upon  the  partiect  fpm  i(8  ^lap^  % 
^  written  inftru|nent« 
Scft.  3*  <<  Provided  that  nothing  in  tbe  ad  (hall  extend  to  diarge  of 

f'  make  liable  any  label^  flip,  pr  memorandum,  containing  die 
*f  heads  of  infurances  to  be  made  by  the  Corporatioa  of  M 
^<  Royal  Ej^change  Aflurance,  or  London  Affurance.  or  the  ^ 
*^  porations  of  the  Royal  Exchange  AiTurance  of  houfes 
<<  goods  from  fire,  and  London  Affiirance  of  houfes  and 
<*  nrom  fire,  or  any  of  them,  to  the  payment  of  the  fi;^np 
<^  charged  by  this  a£t  upon  contra£ts  or  agreements, 
(eft.  f.  <<  Provide4  alfo,   that  nothing  therein  fliall  extend  t^ 

<*  with  the  above  duty,  any  memorandum  or  agreement  for 
<<  leafe  at  rack-rent,  of  any  mefliiage  under  the  yearty  val^ 
<^  five  pounds }  or  to  charge  any  memorandum  or  agreement 
*^  the  hire  of  any  labourer,  artificer,   manufa&urer,  or 
*<  fervant :  or  to  charge  any  memorandum,  letter,  or  a 
^^  made  for  or  relating  to  the  fale  of  any  goods,  wares,  or  m 
**  chandizes  (  or  to  charge  any  memorandum  or  agreement  vl 
<<  the  matter  of  fuch  meniorandum  or  s^eepient  fiiall  not 
^  ceed  the  fum  of  twenty  pounds  ;  or  to  charge  any  memo 
**  dum  or  agreement  in  that  part  of  Great  Britain  called  Sath 
*^  that  (hall  be  ftamped  with  the  duty  required  on  de(ds  m 
^*  part  of  Great  Britain  called  Scotland. 
SrA.  5.  <^  Provided  alfo,   that  nO  meniorandum  o|r  s^greement  aot 

Cy  iiat.  31  M  ftamped  (hall  be  deemed  to  be  void  in  cafe  the  fame  (hall  M 
Ceo.  3.  u  ftamped  at  the  head  olEce,  or  the  (aid  duty  fliall  be  paJ 
^rcemcots  *^  thcTcon,  and  a  receipt  given  thereon  for  tlie  fame  by  the  pmtj 
frfFcAing  ti  per  officer  receiving  fuch  duty,  within  twenty-one  days  wft 
JJtr'^^^M.   "  the  fame  fliall  have  been  entered  into.*'  I 

#iie,  notes,  ^  | 

er  bills  of  exchange  contained  in  letters  paiTtng  by  the  poft,  between  mtrcluuiti  lefiduf  50  *»; 
ftom  each  other,  are  exempted  from  the  above  dutiea. 

Fori  ▼•  The  implication  from  the  laft  provifo  feems  to  be  diat  4c  i»f 

^BrfS  ftrument  cannot  be  ftamped  after  the  twenty-one  days  ^ 
Kepf  3a.     elapfed :  but  the  pra&ice  is  otherwife,  and  upon  payment  of  tb 

penalty,  it  may  be  ftampt  at  any  time* 
Hcamer.         Upon  a  bill  for  a  fpecifick  performance  of  a  contrafi  for  tit 
^Tch*     ^^^  ®^  *  houfc,  an  unftampt  paper  being  offered  in  evidence a| 
lUp.  30^.    containing  the  terms  of  the  agreement,  the  Mafter  of  the  RoUSf 

upon  the  above  ad,  rejeded  it,  obfervlng  that  where  the  terms 


aliens.  taj 

^  reduced  Into  writing  the  inftrament  muft  be  ftampt,  though 
))arol  evidence  might  otherwife  have  been  given  of  them* 

A  broker^  when  he  bought  goods  for  his  principal,  agreed  for  Curry  t. 
one  half  per  cent,  to  indemnify  him  from  any  lofs  on  the  re-fale :  ^^ef^^  i 
it  was  hoiden,  that  this  agreement,  though  in  writing,  need  not  524/' 
be  Aampt,  it  being  a  contra^  relating  to  tbeftdc  of  goodsy  and  fo 
wirliin  one  of  the  parts  of  the  provifo  in  the  fourth  ie&ion.] 


;%Uen0« 


h 


(A)  Who  are  Aliens,  and  this  either  by  the  Com- 
mon Law,  or  by  Statute. 

(B)  Of  Naturalization  and   Denization,   the   Dif- 
ference and  EfFeft  of  them. 

Of  the  Difadvantage  which  Aliens  lie  under 
\  by  our  Law. 

iKC  2.)  How  far  the  Laws  of  this  Country  attach  * 
-  upon  Aliens.] 

|D}  What  Adions  Aliens    may    maintain;    and 
;-  therein  of  the    Difference    between   an  Alien 
'f  Friend    and    one    whofe    King    is  at    Enmity 
with  us. 

|E)  Of  pleading  Alienage^ 


|A)  Who  are  Aliens,  and  this  either  by  the  Com- 
mon Law,  or  by  Statute. 

J&  LL  thofe  are  njUucal-born  fubje&s  whofe  parents,  at  the  time  7  eo.  if.  •, 
*^  of  their  birth^  were  under  the  aAual  obedience  of  our  kiogi  J"fe,*  ihofl, 
ind  whoie  place  of  birth  was  within  his  dominions.  who' were 


'y  Gtf/<^«v^,  ^e.  while  onder  a6(ua1  obedience  to  the  kio^s  of  EngUnJ,  were  fubje^s  bora. 
9  Col  10  b.  Vaufh.  270.  S.  P.  Aod  this  by  the  ftatote  42  £d.  3.  <•  10.  ii  declared  to  have  beem 
Ae  common  law ;  bot  fee  Br.  Deniien,  14.  but  thofi  born  there  now  aif  alieoi,  thofe  placet  not  being 
kthe  aaeaf  pofiffimiof  otr  kiD|.   7  Co,  18.  a, 

If 


)  26  aifetUr. 

7Co.tS.  ••  If  one  of  the  king's  ambaifadors  m  a  foreign  eonntty  L^ 
ilTue  there  by  his  wife,  being  an  EngHjb  woman,  by  the  common 
law  they  arc  natural»bom  fubjc6ls. 

Dy"*  **4*        If  the  king  of  England  make  a  new  conqueft,   flic  pcrfom. 

VM|h.»8i,  j,jj^^^  jjQjj^  ^j.^  Yii^  fiibjeftsj  bttt  if  it  be  taken  from  him  again,, 

the  perfons  there  bom  afterwards  are  aliens. 
V4ugh.i79.       One  bora  in  Ireland^  {a)  Sc^tland^  or  WaUsy  or  any  df  the  kinj(!i 
Tio  i«y^    plantations,  is  a  natural  fubjeft  oi  England,  becaufe  he  is  beat 
Iioiloy  '      within  the  ligeance  of  the  king, 
fk.  3«  c.  1. 

i,  9.     (tf)  The  jftttifiati,  or  (hofe  born  in  Scotland  before  the  defcent  of  the  En^ifratmtoKt 
y,  wr^'i  i.  ate  ai'.ens  {   tor  the  uniting  the  kingdoms  by  t  fubfequent  defcent  cannot  make  tfaemfubj ' 
tit  due  crown  co  which   tltey  were  born  aliens ;    but  the  pcftnati,  or  fuch  ai  were  born  after,  an 
•liens  t  for  beli  g  born  whhin  tl.c  allei>iancc,  and  under  the  protection  of  the  King  of  EugluJi  1 
rfre  hU  natutAl  luljedki,  and  not  aliens.     7  Co.  i.  to  2S.    CjI-oih*i  caie  adjudged,  inth  the  leifiMS 
large. 

t  Co,  tt«  a.      If  aliens  eome  as  euemies  into  the  realm,  and  pofiefs  thcmfel 

of  a  town  or  fort,  and  one  of  them  has  iffue  born  here,  this  iffi 

is  an  alien ;  for  it  is  not  calum  orfolum  that  makes  a  fubjedibi 

the  being  born  witliin  the  allegiance,  and  under  the  proteSioD 

the  king. 

V*ttgh.i8i.       If  ihc  king  oi  England  enter  with  his  army  in  a  hoftHc 

Qtr  the  territories  of  another  prince,  and  any  be  bom  within 

places  polVcficd  by  the  king's  army,  and  confequently  within 

protc<i\ion,  fuch  perfon  is  a  fubje£^  bom  to  the  king  of  Eng 

tf  from  pnrents  fubjefls,  and  not  hoftile. 

Mniioy  Thofc  born  on  the  Engltjb  feas  are  not  alien^. 

JIM,  V  c.  1.       II  jjy  ^  ftatute  25  Ed.x.  de  natis  ultra  marty  it  is  declared, 

#\  Ui.  ).     **  the  king^s  children,  wnerevef  born,  ought  to  inherit;  and 

i*  I.  H  all  children  inheritors,  which  from  henceforth  Ihall  be 

*<  without  the  ligeance  of  the  king,  whofe  fathers  and, mo 

«  at  the  time  of  their  birth  be  and  Ihall  be  of  the. faith  and  alfcj 

**  ance  of  tlie  king  of  England,  (hall  liave  and  enjoy  the  h 

**  benefits  and  advantages  to  have  and  bear  the  inheritance  wti' 

^  the  fame  ligeance  as  other  inheritors  aforefaid,   in  time 

*•  come,  fo  always  that  the  mothers  of  fuch  children  do  pals  thi 

^*  iVa  by  the  licence  and  wills  oC  their  huffaands.'^ 

cv>.  Car.         If  an  Efit^ilf'*  merchant  goes  beyond  fea,  and  takes  an  alic« 

luij'ff'    wife,  the  iiluc  fliall  inherit  hin^  i  fo  it  is  if  an  EngRjb  woraai 

Bacv^Q,  la.    cocs  beyond  fea  and  takes  an  alien  hufband,  the  children  ther^ 

ijijg^.  Lit,  born  U^all  inherit  her ;  for  though  the  ftatute  be  in  the  conjuno 

^l\sS!wS.  ^^«(*>>  y^t^ «  l^ath  been  conftrued  in  the  disjunaive  to  hinJrt 

s  c.  citf^.    this  difability }  and  the  word  and  taken  inftead  of  or,  as  fomo* 

s^ c*  ct*d*  *"^^*  '*  ''^*  "  "^  "^^  rcafonaUe  that  the  child  Ihould  not 
but  ft«^  ^  inherit  the  parent  that  is  of  ability,  for  tlie  dcfed  of  the  othtt 
k^•  Jrv,  i».at  that  is  not* 

ii  Varv^a  aaJ 

hrr^  F-^.'j^  go  brroad  ttA  wh>iv>ut  Kceac**  or  ftif  there  beyond  tbe  6ae  Coutcd  by  the  Dccnce,  n* 
titc  iiJ,.\  tuch  iifjc  a  an  alco,  aovi  not  mhccUabl«.  Cto.  Elit.  3.  Hyde  v.  HUI}  umtM  ffff^ 
^  X  J.-  Ut,  Rop.  17.   aiM)  Biro.  lit.  Dcn.jt^^^  9.  utdkt  nra.  . 

_  I  .^^  But  v>.  Whctb^r  ih.-  ca&«  lefirrrta  t;>  «arntttthi$c«;«ank€H«i;  and  l«  die  cafe  of  Doe  esd^  | 


|df liege  to  tYie  patfrnal  heirsj  and  were. conceived  to  be  parliamentary  expofitlons  ;>f  the  25  E.  3. 
4  tcr.  Rep.  300.J 

Hufband  and  wife  dwelling  in  Calais^  when  it  was  taken  by  the  Dyer,  224. 
Fnncby  fled  into  Planders^   where  the  wife  was  delivered  of  a  ***  Mjirfiinc. 
foa  9  tbe  ifltie  adjudged  a  denizen,   becaufe  his  parents  were 
born  in  Calais^  then  reckoned  part  of  the  king's  dominions,  and 
becaufe  he  himfelf  was  begotten  there,  though  to  avoid  the  rage 
of  enemies  bom  in  another  prince's  territories. 

"  By  the  7  Ann.  cap.  5.  fe^,  3.  it  is  enafted,  That  the  chil-  7  An.  c.  54 
^  dren  of  all  natural-bom  fubje^^s,  born  out  of  the  ligeance  of 
*'  herMajefty,  her  heirs  and  fucccffors,  (hall  be  deemed,  judged 
*<  and  taken  to  be  natural-bbrn  fubjedls  of  this  kingdom,  to  all 
^  intents,  confirufiions,  and  purpofes  whatfoeyer. 

^  By  the  4  Geo.  2*  r.  21.  the  above  claufe  is  confirmed  (a}  4  Geo.  i. 
;«  with  the  following  provifo,  That  it  (hall  not  extend  to  any  ^•*»- 
!*•  children,  fo  as  to  make  them  natural-bom  fubjedis  of  Great  confirma* 
1^5  Britain^  whofe  fathers,  at  the  time  of  the  birth  of  fuch  chil-  tory  cbufe 
I*  dren  refpc£lively,  were  or  (hall  be  attainted  of  high  treafon,  by  J^cre  alluded 
I*  judgment,  outlawry  or  otherwife,  cither  in  this  kingdom  or  in  frJm'thc* 
"  Inlandy  or  whofe  fathers  at  the  time  of  the  birth  of  fuch  chil-  ftatute  of 
;**  dren  refpedively,  by  any  law  or  laws  made  in  this  kingdom,  or  ^^n.  inthli 
;**  in  Ireland f  were  or  (hall  be  liable  to  the  penalties  of  high  trea-  [J  reftrias*' 
1^  fon  or  felony,  in  cafe  of  their  returning  into  this  kingdom  the  privilege 
I**  or  into  Ire/and,  without  the  licence  of  his  majefty,  his  heirs  ^'^f*" 
[**  or  fucceiTors,   or  any  of  his  majefty*s  royal  predece(ror8,  or  The  wi^s 
"  whofe  fathers,  at  the  time  of  the  birth  of  fuch  children  re-  «e,  *<  That 
^*  fpcdively,  were  or  (hall  be  in  the  a£tual  fervicc  of  any  foreim  ^^  ^^^^^rcn 

'^      •  '    n  1  •  •  •  1       1  r  f^      f     *i      bom  out  of 

r  pnnce  or  ftate,  then  m  enmity  with  the  crown  01  England  s  the  ligeance, 
/*  but  that  all  fuch  children  are,  were,  and  (hall  be  and  remain  ^^-  whofe 
i«  in  the  fame  (late,  plight,  and  condition,  to  all  intents,  con-  -^^^^H^f^ 
*  ftniftions,  and  purpofes  whatfoever,  as  they  would  have  been  bomfub-' 
**  in  if  the  (aid  aft  of  the  feventh  year  of  her  faid  late  majefty's  jcdsi®'f.**l 
I**  reign>  or  this  prefcnt  aft,  had  never  been  made;  but  out  of 
*'  this  provifo  are  excepted  (other  than  the  children  of  fuch  per- 
^  fons  who  went  out  of  Ireland  in  purfuance  of  the  articles 
:  **  of  Limerick)  the  child  of  every  fuch  perfon  before  defcribed, 
"  who  at  any  time  between  the  fixteenth  day  of  November  1708, 
"  and  the  twenty-fifth  day  of  March   1731,    hath  come  into 
"  Great  Britain  or  Ireland^  isfc.  and  hath  continued  to  re  fide  in 
"  any  of  thofe  places  for  the  fpace  of  two  years,  and  during 
"  fuch  refidence  hath  profeflTed  the  proteftant  religion;  alfo  every 
"  child  whoie  father  came  into  Great  Britain  or  Irelandy  ^c.  and 
**  profefled  the  proteftant  religion,  and  died  there  between  the 
•*  times  aforefaid  j  alfo  every  child  whofe  father  continued  ia 
"  the  aftual  poffeflion  or  receipt  of  the  rents  and  profits  of  any 
**  lands,  fe*^r,  for  the  fpace  of  one  whole  year,  at  any  time  be- 
"  twccn  the  aforefaid  times,  or  hath  hona  fide^^  and  for  valuable 
•*  confideration,   fold,  conveyed  or  fettled   any    lands,  l^c.  in 
**  Great  Britain  or  Ireland ;  and  any  perfon  claiming  title  thcre- 
•*  to  under  fuch  falc,  ^c,  who  hath  been  or  continued  in  the 

"  aftual 


l2^ 


^^  •      .    » 


dtfeiur. 

*'  tdual  poflcffioii  or  receipt  of  the  rents  ^n<i  profits  tkre6f» 
<^  for  the  fpace  of  Cl  months^  between  the  times  afoztfud, 
««  tlicn,  f^c. 

[<<  By  the  13  Oio.  3.  r.  2i.  the  proVifion^  of  the  above  ads  are 
^  extended  to  grand-children,  (till  ho^ilrcirer  adhering  to  the  pate^- 
^  nal  Une«  with  provifos  that  nothing  in  that  z€t  fhall  be  cbnftrocdij 
<<  to  affe£l  any  of  the  limitsktions  or  reftri£iioii$  of  the  ad  of 
^'  4  G/0. 2.  r.  21.  or  to  repeal  oir  alter  the  ad  of  5  G«9.  i.  r.  27. 
<<  hereafter  mentioned ;  or  to  repeal  or  alter  any  law  or  caftom 
<<  concerning  aliens'  duties,  cuftoms,  and  impbfitionS)  or  to  caufe 
*'  any  privilege^  exemption,  of  abatement  relating  tbeteto,  in 
<'  favour  of  any  perfon  naturalized  by  virtue  of  that  ad,  unldi 
<<  fuch  perfon  (hall  come  into  this  realm,  and  there  inhabit  and 
^  refide,  and  (ball  take  and  fubfcribe  the  oaths,  and  make>  re- 
<<  peat,   and  fubfcribe  the  declaration  appointed  by  the  ad  oJ 
**  I  Gm.  X.  r.  13.  entitled,  an  ad  for  the  further  fecurity,  &V.at 
*<  the  places  and  times,  and  in  the  manner  direded  by  that  aft, 
*<  and  alfo  receive  the  facrament  of  the  Lord's  fupper  according 
^*  to  the  ufage  of  the  church  of  Englafid^  or  in  fome  proteihnt 
^  or  reformed  congregation  within  the  kingdom  of  Great  Britm^ 
'<  within  three  months  before  his  taking  the  oaths  in  the  faid 
^  ad  mentioned,  and  (hall,  at  the  time  and  place  of  taking  fuch 
.*<  oaths,  and  of  making,  repeating,  and  fubfcribing  the  fald  de 
^<  claration,  produce  a  certificate  figned  by  the  perfon  adminifter< 
'<  ing  the  faid  facrament,  and  (igned  by  two  credible  witnefleS|l 
^<  whereof  an  erttry  (hall  be  made  of  record  in  the  court  and 
<<  courts  refpedively  wherein  fuch  oaths  (hall  have  been  made! 
<<  and  fubfcribed,  without  any  fee  or  reward.     And  it  is  furdu 
^<  provided,  that  no  perfon  (hall  ))e  by  this  ad  enabled  to  defeat! 
<<  any  eftate,  right  or  intereft,  which  on  the  laft  day  of  that  iA 
<*  (ion  (hould  be  had  or  vefted  in  any  other  perfon,  or  to  claim 
*'  demand  any  eftate  or  intereft  which  (hall  hereafter  accrue, 
<<  as  fuch  claim  or  demand  (hall  be  made  within  five  years 
<<  the  fame  (hall  accrue.'* 

By  ftat.  14  and  15  ff«  8.  ^.4.  it  is  enaded.  That  if  an  £1^; 
liibjed  go  beyond  the  feas,  and  there  become  a  fwom  fubjed  to 
any  foreign  prince  or  ftate,  he  (hall,  during  his  refidence  wroad,- 
pay  fuch  impofitions  as  aliens  do  :  with  a  provifo,  that  if  he  re- 
turns, and  lives  here,  he  (hall  be  reftored  to  his  liberies  and 
privileges.] 
fGwx  I.  <<  By  the  5  Geo.  i.  cap.  27.  it  is  enaded,/that  if  any  mano- 
«-»7»  «c  fadurer  or  artificer  of  or  in  wool,  iron,  fteel,  brafs,  op  any 
'^  other  metal,  clock-maker,  watch-maker,  or  any  other  artificer 
**  or  manufadurer  of  Great  Britainy  (hall  at  any  time  after  the^ 
**  firft  day  of  May  17 19,  go  into  any  country  out  of  his  ma- 
^  jefty's  dominions,  there  to  ufe  or  exercife,  or  teach  any  of  the 
**  faid  trades  or  manufadories  to  foreigners  ;  or  in  cafe  any  of 
<*  his  majefty's  fubjeds  now  being,  or  who  hereafter  (hall  be  in 
••  any  fuch  foreign  country  out  of  his  majefty's  dominions  at 
^  aforefaid,  and  there  ufing  or  exercifing  any  of  the  (aid  trades 
*^  or  manufadories  herein  before-mentioned,  (hall  not  retunu 

« iott 


*  into  this  realm  within  fix  months  next  after  warning  fliall  be 
^  given  to  him  by  the  ambai&dor,  envoy,  refident,  minifter,  or 
«'  coflful  of  the  crown  of  Great  Britain^  in  the  country  in  which 
^  fuch  artificer  fhall  be,  or  by  any  perfon  authorized  by  fuch 
*^  ambafiador,  iffc.  or  by  one  of  his  majefty's  fecretaries  of  ftate 
'<  for  the  time  being,  and  from  thencefordi  continually  inhabit 
^  and  dwell  within  this  realm ;  then  and  in  fuch  cafe  every 
*<  fuch  perfon  (hall  be  deemed  an  alien/' 

[It  fliould  here  be  obferved,  that  the  duty  of  allegiance  arifing  Foft.  Cr. 
from  birth  is  perpetual  and  unalienable,  and  that  it  is  not  in  the  ^l^^^^    ^* 
power  of  any  private  fubjed^  to  fliake  oflF  his  allegiance,   and  300.  b« 
transfer  it  to  a  toreign  prince  ;  nor  is  it  in  the  power  of  any  fo*     • 
reign  prince  by  naturalizing  or  employing  a  fubjed  of  Great  Bri* 
taifif  to  diflblve  the  bond  of  allegiance  between  that  fubjeA  and 
the  crown.     But  when,  by  treaty,  efpecially  if  ratified  by  aft  of  i  Woodd^C 
parlbment^  our  fovereign  cedes  any  liland  or  region  to  another  ^^'* 
ftate,  the  inhabitants  of  fuch  ceded  territory,  though  born  under 
the  allegiance  of  our  king,  or  being  under  his  prote£tion  whilft 
it  appertained  to  his  crown  and  authority,  become  efFeftually, 
aliens,  or  liable  to  the  difabilities  of  alienage,  in  refped  of  their 
future  concerns  with  this  country.     And  fimilar  to  this  feems 
the  condition  of  the  revolted  Americans,  Cnce  the  recognition 
of  their  independent  conmionwealths.]] 

(B)  Of  Naturalization  and  Denization,  the  Differ^ 

ence  and  £fFe£k  of  them. 

A  LIEN  born  may  become  a  fubjeft  of  England  two  ways,  by  » 'n^*  ^  «• 

^  denization  and  by  naturalization:  denization  is  by  the  king's  pi^*|-, 

letters  patent ;  it  receives  him  into  the  fociety  as  a  new  man,  Codfiey  and 

and  makes  him  capable  to  purchafe  and  to  {a)  tranfmit  lands  Dixon, 

by  defcent,  but  not  inheritable  to  any  other  relation ;  for  though  A^,^ 

the  king  by  his  charter  may  admit  him  into  the  fociety,  yet  he  («)HischU. 

cannot  alter  the  law,  which  denied  him  to  inherit  any  relations  :  ^^*'^  *J?™ 

but  if  he  be  naturalized  by  aft  of  parliament,  then  he  in  all  3ei!LatXon 

things  inherits  like  a  natural-born  fubjeft,  becaufe  in  an  aft  of  Aaii  inhe- 

parliament  every  man's  confent  is  included.  '^h'f*'L"°' 

Mm,  bat  all  the  children  of  one  naturalized  ih^U  inherit,  u  WpH  thofe  bom  before  M  after.    Co* 
Lit.  8.     Style's  Rep.  139. 

A  man  may  be  made  a  denizen  in  tail,  for  life,  years,  or  ijonetn. 


upcra  condition  :  fo  the  king  may  make  a  particular  denization,  ^^°*  J*^ 

[29.  ai 


as  if  he  grants  to  an  alien  quod  in  quibufdam  curiis  fuis  Anglia  ^f^^/. 


audiatur  ut  AngluSy  (sf  quod  nan  repellatur  per  illam  sxceptionem  quod 
$/?  alienigena. 

^  But  one  cannot  be  naturalized,  either  with  limitation  for  years,  Co.  Lit. 
life,  6r  in  tail,  or  upon  condition,  for  it  is  againft  the  abfolute-  "^'^jj^ 
nels,  purity,  and  indelibility  of  natural  allegiance.  Rep.  95. 

K  a  man  is  naturalized  in  Ireland  by  the  parliament  there,  this  Carter,  185. 
is  no  naturalization  as  to  England,  for  the  parliament  of  Ireland  *  ^^^^^^^ 

Vol.1.  K  bath    ^     ' 


1^0  '     '       ^llienjf. 

4 

•  Vent.  2.  hath  no  dircft.or  confequential  power  of  binding  England ;  and 
x^izl^on'm.  naturalization  is  but  a  fiftion^  which  can  only  bind  thofc  that 
England       confcnt  to  it. 

makes  a 

jnan  a  natural-bom  fubjed  of  Jrehnd.     Vaugh.  291.     He  is  here  made  a  natural  fubje^t  of  the 

Brittjb  dominions.     [But  ^  (ince  the  ilatute  of  23  Geo.  3.  c.  z8.] 

Roll.  Abr.  If  an  alien  be  made  a  denizen,  and  the  letters  of  denization 
mng'sc^?"  ^^^^  zprovifo  (ufual  in  fuch  charters  (tf))  that  the  denizen  fhaU 
Lane,  58.  do  his  liege  homage,  and  that  he  (hall  be  obedient,  and  obfervc 
^*  ^*  the  laws  of  this  realm ;  this  pvovifo  is  not  any  condition,   for 

provifois're.  though  he  never  doth  his  liege  homage,  nor  is  obedient  to  all  the 
quired  by  laws  of  this  realm,  yet  this  will  not  make  the  denization  void ; 
St.  31 H.  8.  fQ|.  if  he  doth  not  obfervc  the  laws,  he  (hall  forfeit  the  penalties 
•• '  •  '  7'J  appointed  by  them. 

7j*i.c.2t       **  By  the  7  Jac*  i.  cap.  2.  it  is  enafted.  That  no  perfon  or 

•*  perfonjS  of  what  quality,  condition,  or  place  foever,  being  of 

**  the  age  of  eighteen  years  or  above,  {hall  be  naturalized  or  re* 

•<  ftored  in  blood,  unlefs  the  faid  perfon  or  perfons  have  received 

**  the  facramcnt  of  the  Lord's  fupper  within  one  month  before 

<<  any  bill  exhibited  for  the  purpofe  ;  and  alfo  fliall  take  the  oath 

<<  of  fupremacy  and  the  oath  of  allegiance  in  tlie  parliament 

«*  houfe,  before  his  or  her  bill  be  twice  read ;  which  oath  the 

<<  lord  chancellor,  or  lord  keeper,  and  the  fpeaker  of  the  houfe  of 

«*  commons,  have  authority  to  adminifter." 

Molloyy  A  denizen  is  not  capable  of  nobility,  or  to  fit  in  parliament  \ 

2^*4?  ^'  ^   ^^^  ^^*  ^®  ^^^^  ^  power  of  making  laws,  it  is  neceflary  he  fhonld 

be  totally  received  into  the  fociety,  which  he  cannot  oe  without 

the  confent  of  parliament. 

f  Co.  Lltt.        [If  an  alien  be  a  difieifor,  and  obtain  letters  of  denization,  and 

•78*  J^']      then  the  defleifec  releafe  unto  him,  the  king  fliall  not  have  the 

land  ;  for  the  releafe  hath  altered  the  eftate,  and  it  is,  as  it  wercj 

91  new  purchafe :  otherwife  it  is,  if  the  alien  had  been  feoffee 

of  the  difleifcc] 

"  By  the  1 2  Of  13  ?f^.  3.  cap.  2.  it  is  enafted.  That  no  perfon 
**  born  out  of  thefe  kingdoms,  (although  he  be  naturalized  or 
<*  made  a  denizen,)  except  fuch  as  arc  born  of  Englijb  parents, 
<•  (hall  be  capable  to  be  of  the  privy  council,  or  a  member  of 
•<  cither  houlc  of  parliahicnt,  or  to  enjoy  any  office  or  place  of 
«*  irurt,  cither  civil  or  military  5  or  to  have  any  grant  of  lands, 
**  tenements,  or  hereditaments  from  the  crown  to  himfelf,  or 
•«  to  nny  o:lior  or  others  in  truft  for  him. 

••  But  this  Ihtutc  by  the  i  Geo.  i.  fat.  2.  cap.  4.  is  explained 
*<  fo  as  not  to  extend  to  d liable  or  incapacitate  any  perfon,  who 
«•  at  or  bv.  lore  his  majcfty's  acceflion  to  the  crown  was  natural-^ 
••  i/ed,  to  be  of  the  privy  council,  or  a  member  of  either  houfe 
••  of  p.irliaiucnt,  fcV. ;  and  by  this  ftatutc  it  is  enafted.  That  no 
••  pcrlon  (ImII  hereafter  be  naturalized,  unlefs  in  the  bill  cxhi- 
««  bitcd  for  thu  purpole  there  be  a  claufe,  or  particular  words 
•<  infertevU  to  declare  that  fuch  perfon  fliall  not  thereby  be  cn-» 
•<  ttbleil  to  be  of  tlio  privy  council,  or  a  member  of  either  houfo 
\  {h\  h\\\    •!  qJ  n  \rlianicjK  i  or  lo  take  any  oilicc  or  place  of  tritji  (i)  eithcf 
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^  civil  or  military^  or  to  have  any  grant  t>f  landsy  tenements,  p«Hon  u  not 
«*  or  hereditaments  from  the  crown,  to  hunfelf,  or  any  other  ^«|J^^  ^®  - 
**  in  triift  for  him ;  and  that  no  bill  of  naturalization  fhall  here-  cooftabh^^ 
**  after  be  received  in  either  houfe  of  parliament,  unlefs  fuch  5  ^^* 
^  daufe  or  words  be  firft  inferted  or  contained  therein  {ay*  /jf  when 

•njr  fofdgoer,  difUDguifiied  bjr^ineDt  rank  or  fervlces,  is  naturalised^  it  is  nfual  lirfl  to  pafs  tn  adi 
far  dier^eal  of  tfacfe  ftatutes  in  hit  faTonr,  and  then  to  paf|  la  aft  9f  MtttraUiatioA  witliout  any  ex* 
ccption.    4  Ann.  €.  J*  7  Geo.  2.  c*  3.] 

[And  by  14  Gfo.  3.  ^.  84,  it  is  enaftcd,  f<  That  no  naturallza-  [W  itwu 

•«  tion  bm  fliall  in  future  be  received,  unlefs  there  fliaU  be  a  "^"i'^ji"^ 

^  claufe  iu  it,  declaring,  that  the  perfon  to  be  naturalized  fliall  to  tl>is  ef- 

**  not  thereby  obtain,  or  become  entitled  to  claim  within  any  fe^  in  >». 

«  foreign  country,  any  of  the  immunities  or  indulgences  in  trade,  J^jJ^J^^^" 

**  whi<£  are  or  may  be  enjoyed  or  claimed  therein  by  natural*  die  pafling 

«  bom  Brhi/b  fubJeAs,   by  virtue  of  any  treaty  or  otherwife,  of  this  aa. 

"  unlcfe  fuch  perfon  fliall  have  inhabited  or  refided  within  Great  Jc^/jj^Jo^, 
^  Britain,  or  the  dominions  thereto  belonging,  for  the  fpace  of  tained  ever' 

**  fcven  years  fubfequent  to  the  firft  day  of  the  feiGon  of  parlia-  finc«  the 

"  ment  in  which  the  faid  bill  of  naturalization  fliall  have  pafled;  f^confe-* 

**  and  fliall  not  have  been  abfent  out  of  the  fame  for  a  longer  qaence  of  • 

"  fpace  than  two  months  at  any  one  time  during  the  faid  feven  !«'«t«on  to 

«  vear«  (h\  »  parhament 

years  {i;).  ^  ^  ,t  ^1,3^  ^^^ 

fiom  (he  Citj  of  London,  conplaining  of  the  great  aboie  of  the  privileges  of  naturalisation  in  thif 
nfped,    Pebrett*8  Deb.  3  vol.  124.] 

Byftatute  13  Geo^  2.  r.  3.  every  foreign  feaman,  who  in  time  of 
war  fcrves  two  years  on  board  an  Englijb  fliip  by  virtue  of  the  king's 
proclamation,  is  ipfofaBo  naturalized  under  the  like  reftriflions  as 
in  12  ^.  3.  r.  2.;  and  by  ftatute  13  Geo.  2.  r.  7.  20  Geo.  2.  r.  44. 
226/9.2.  r.45*  2Geo.2'  <^«  25.  and  136^0.3.  c,2$.  all  foreign 
Proteftants,  and  Jews,  upon  their  refiding  feven  years  in  any  of 
the  Atnerican  colonies,  without  being  abfent  above  two  months 
at  a  time,  and  all  fpreign  Proteftants  ferving  two  years  in  a  mi- 
litary capacity  there,  or  being  three  years  employed  in  the  whale- 
fifiiery,  without  afterwards  abfenting  themfelves  from  the  king's 
dominions  for   more  than  one  year,  and  none  of  them  falling 
withm  the  incapacities  declared  by  ftatute  4  Geo*  2.  r.  21  •  fliall  be   . 
(upon  taking  the  oaths  of  allegiance  and  fupremacy,  or,  in  fome 
cafes,  making  an  affirmation  to  the  fame  efFedi)  naturalized  to  all 
intents  and  purpofes,  as  if  they  had  been  born  in  this  kingdom  ; 
except  as  to  fitting  in  parliament  or  being  of  the  privy  council, 
and  holding  ofiices  or  grants  of  land,  i^c.  from  the  crown  within 
the  kingdoms  of  Great  Britain  and  Ireland.     By  ftatute  26  Geo.  3* 
f.  50.  /  24.  27,  28.  and  28  Geo.  3.  c.  20.  f.  15.  every  foreigner 
who  has  eftablifhed  himfelf  and  family  in  Great  Britain,  and  car- 
ried on  the  fouthcrn  whalc-fifliery,    and  imported  the  produce 
thereof  for  the  fpace  of  five  years  fucceflively,  is  declared  to  be 
entitled  to  all  the  privileges  of  a  natural-bom  fubjed.] 


K  2 


13  a  Slienift 

(G)  Of  the  Difadvantages  which  Aliens  lie  undeiv 

Vtttgh.i»7.  -  jj  j^jjgjj  cannot  purchafc  {d)  or  inherit  any  lands  [in  this  coun-i 

7C0. 16.  ""  try,  bccaufc  an  intercft  in  the  foil  requircth  a  pennanent  aU 

Dyer,  2.  leglancc,  which  would  probably  be  inconfiftent  with  that  which 

F  Some  ^^  owcth  to  his  own  natural  Ucgc  lord.] 

JUfC  thought  that  the  laws  again  ft  alieoa  vnn  introdoced  in  the  time  of  Heo.  %•  when  a  law  waa  ondc 
St  the  parliament  of  Walilngfvrd  for  the  expulfioa  of  ftnmgen,  in  ordqr  to  dravf  away  the  FUwaag$ 
•nd  FUardt  who  were  brought  into  the  kingdom  by  the  wart  of  King  Stephen.  Daniel,  67.  Others 
have  thought  that  the  original  of  thia  law  waa  far  more  ancient ;  and  that  it  it  an  original  hraBch  of 
tlie  feudal  law ;  for,  by  that  law,  no  man  can  purchafe  any  lands  without  being  obliged  10  fealty  to  the 
lords  of  whom  they  are  hoiden  \  fo  that  an  alien,  who  owed  a  previous  faith  to  another  prince,  could 
not  tAke  an  oath  of  fidelity  in  another  fovereign*s  dominions.  Spelm.  tit.  X^weamtiai  368.  Cuftamcr, 
c  41.  Some  reftraint!!  hive  been  laid  upon  aliens  by  the  laws  of  almoft  all  countries.  Amon^  the 
Jidmantt  the  c'wa  R'^ma^i  only  were  at  firft  efteemed  freemen  ;  afterwards,  when  their  territories  in- 
creafed,  all  the  Jtaliam  were  made  free,  under  the  name  of  Latintf  only  they  had  not  the  privilege  of 
%vearing  gold  rings,  which  was  altered  by  Joftinian ;  at  laft,  all  bom  within  the  pale  of  the  empire 
were  citixens,  in  »rht  Romano  fui  funt,  tx  eonjlitutme  Jmperatmi  Antonini  chves  RomaHi  efeffi/mmt, 
Vidnluiffty*  ^ig*  Lib*  i*  tit.  5.  fo.  16.  Dio  Caffius  relates  the  occafien  of  this  conftitucion  bein^ 
made,  In  Eiecrpt*  Valef.  p*  75X«  The  Orlh  Romaimt  of  Spaoheim  is  a  complete  hiftory  of  the  pro- 
grefltve  admiflton  of  Lathm^  Italy  f  and  the  provinces,  to  the  freedom  of  Rme,  Lord  C.  J.  Hale  Cuth, 
chat  the  law  af  England  rather  cootrads  than  extends  the  difability  of  aliens,  becaufe  the  (hutting  o«^ 
of  aliens  tendi  to  the  lofs  of  people,  who,  when  laborioufly  employed,  ^re  the  true  riches  of  any  cooa- 
trVi  Venu.  4ft7*  2  Roll.  Rep.  94..  {d)  He  may  purchafe,  but  cannot  hold.  Co.  Lit.  i.  b.  There- 
fate  If  tenant  In  tail,  he  may  fuffer  a  recovery,  and  dock  the  remainders.  GoIdA.  toa.  4  Leon,  S2. 
Pr.  \lt*  Den'mea  and  AlitHf  17*  On  a  covenant  to  ftand  feifed,  an  ufe  will  arife  for  an  alien.  Godk. 
tTC.  But  by  sA  of  law,  he  cannot  take,  as  by  defceat,  couitefy,  dower,  guardianihip.  Ventr.  4^7. 
Mulloy,  464.  7  Co,  15.  By  a  fpectalaA  of  parliament,  not  printed,  Rot.  Pari.  S  H.  5.  n.  15. 
women  aliens  marrying  EngliJhmen,  with  the  king's  licence,  were  allowed  in  future  to  demand  dower. 
But  this  a^  not  extending  to  thofe  married  before,  therefore,  in  Rot  Pari  9  H.  5.  n.  9.  theie  Is  f 
fprdal  u€i  of  parliament  to  enable  Beatrice  Countefs  of  Arundd,  bNorn'  in  FortHgal,  to  dentiaod  her 
dower.  Hal.  MSS.  Haigr.  Co.  Lit.  31.  b.  n.  9.  See  ace.  Roll.  Abr.  675.  Jhe  difability  of  an  alien 
to  hold  lands  for  his  own  benefit  is  not  to  be  confidered  m  a  penalty  or  Forfeiture  i  biit  arifeth  mefdy 
from  the  policy  of  the  law  ^  an^i  therefore,  it  hath  been  adjudged  in  equity,  that  he  cannot  <|etirar  10 
a  difcovery  of  any  circumftances  neceHary  to  eftabliih  the  U&,  of  alienage.     Attorney  General  t.  D^- 

pleflis,  Parker,  144.  5  ^'^^  **•  ^-910 

8ld.  103.  Ai\d  as  an  alien  cannot  inherit  himfelf,  fo  he  cannot  be  inherit- 
19s.  vent,  ^j  .  (]^^  grandfather  bom  in  England^  the  fon  an  alien^  the  grand* 
Coiiini^*^  fon  born  in  England,  the  grandfon  (hall  not  inherit  the  grandhtthex, 
wood  V.  becaufe  he  muft  then  reprefent  the  father,  who  cannot  be  repr^ 
race.  fented  ;  but  if  the  father  be  an  alien,  and  two  brothers  bom  in 

CoTlU-^S.'  England,  they  may  inherit  each  other,  becaufe  the  defcent  is  im- 
f9Ht,  mediate,  and  they  do  not  take  by  reprcfentation  of  the  father. 

Vent.  417-  If  the  eldeft  fon  be  an  alien,  the  younger  brother  bom  in  JSW^- 
I  Inifc.  8.  «•  land  (hall  inherit  the  father  j  otherwife  it  were  if  the  eldeft  fon 
rrhe  faVher  wcrc  attainted,  becaufe  the  eldeft  fon  and  all  his  defcendants  are 
hdnK  a  ni.  bcforc  the  younger  brother,  and  the  younger  brother  cannot  in- 
tuui  b.»rn  j^^j^jj  before  that  line  is  extinji  ;  and  it  is  a  foreign  prefumption,  to 
foil  would  *  fuppofe  that  any  of  that  line  (hould  come  over  and  have  children  in 
Itrfonow  by  E^tg/and  {  but  the  perfon  attainted  is  fuppofed  to  have  all  his  chil- 
f.ii.iM.f  The  ^^^  rcfulinff  in  the  Icincrdom  under  the  king's  allegiance,  there- 
7  Ann  c.  ^  lore  there  is  a  Imecontmmng  before  that  of  the  younger  brother, 
ah^o.  a.  For  the  fame  reafon,  if  an  alien  hath  four  fons,  the  two 
V  *\  '  chilli  aliens,  and  the  two  younger  naturalized,  and  one  of  the 
.  *M'   yj^m^^^-r  fons  purchafcth  lands  and  dies,  the  eldeft  brother  having 

iH'ue  oorn  within  the  realm,  the  younger  brother,  and  not  the 

illUc  of  the  eldeft)  (hall  inherit. 

If 
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\£  an  alien  )iath  a  foh  alieii,  and  a^terwaficU  is  made  a  denizen^  Cm.  jac« 
and  hath  a  fecond  fon,  the  fecond  fon  ihall  iiihcrit,  though  the  ?39- "wif* 
ddcft  fon  be  alive.  .      Vt^u^ 

If  an  alien  hath  ilTue  two  fons,  ^.  bom  beyond  feas,  and  JB*  derftood. 
bom  in  England^  and  A.  is  naturalized,  he  ifliall  inherit  B.  c**"*!^* 

And  now  by  the  1 1  {5*  I2  »^.  3.  cap.  6.  it  is  enafted,  «  That  5^'.  •'*^' 
*'  aU  and  every  perfon  or  perfons,  being  the  king's  natural-bom  G.«*ft«y  ^• 
"  fobjeA  or  fubje&s,  within  any  of  the  king's  realms  or  domi-  ?The'rea- 
"  nions,  ihall  and  may  hereafter  lawfully  inherit  and  be  inherit-  Ibn  whjr*' 
"  able,  as  heir  or  heirs  to  any  honours,  manors,  lands,  tenc-  landtde- 
"  ments,  or  hereditaments,  and  make  their  pedigrees  and  titles  ^^^^  ^ 
^<  by  defcent  from  any  of  their  anceftors,  lineal  or  collateral,  al-  could  not 
•*  though  the  father  and  mother,  or  fathers  or  mothers,  or  other  *>f  t^«  ^ 
*«  anceftor  of  fuch  perfon  or  perfons,    by,  from,    through  or  J^'^^*^ 
•'  under  whom  he,  Ihe  or  they  ihall  or  may  make  or  derive  their  king  coul4 
"  title  or  pedigree,  were  or  was,  or  is  or  are,  or  fliall  be  born  ^^  <*Wige 
«  out  of  the  king's  allegiance,  and  out  of  his  majcfty*s  realms  ^Id^^^,. 
'*  and  dominions,  as  freely,  fully  and  efFe£tuaIly  to  all  intents  But«  u  it  * 
**  and  purpofes,  as  if  fuch  father  or  mother,  or  fathers  or  mo-  f««n«dhardfc 
««  thers,  or  other  anceftor  or  anceftors,  by,  from,  through  or  jeaiwithra 
*^  under  whom  he;  (he  or  they  fliall  or  may  make  or  derive  thealicgi. 
•*  their  title  or  pedigree,  had  been  naturalized,  or  natural-b6rn  "P^*  ^*** 

"fubjcfts."  acrhim, 

ihooU  be  diiabled  from  coiiTqriog  defcent^  by  the  operadon  of  a  reafon  of  which  the  very.reverfe  w4t 
Ooe  u  to  thetnfelvea,  therefore  this  ftatute  v»ak  made.  Law  of  Forfeft.  S4.I  See  %%  G.  2.  c.  30. 
which  obviaCQi  tome  doabts  that  may  arife  therein,  and  confines  the  benefit  of  mil  ftatutc  ta  fo'ch  heirt 
ai  ftall  bel]Ti]ig»  and  capable  of  taking  the  eftate  at  the  death  of  the  perfon  laft  dying  feifed*  But  in 
cafe  the  deiccnt  Ihall  be  caft  upon  a  daughter,  and  there  ihall  be  afterward  •  a  fon  bom,  or  one  or  mor€ 
dangbter  or  daughters,  the  defcent  fo  caft  upon  the  daughter  ihall,  in  the  one  taie,  be  entirely  divefted 
ia  farour  of  the  ifoo,  and  the  after-bom  daughter  or  daughftrt  ihall^  U  the  other  caiby  inherit  ift 
rithiRr* 


If  an  alien  purchafes  land,  the  king  (hall  have  it  upon  offict  ^o.  Lit.  s. 
found;  for  fincc  the  freehold  is  in  the  alien,  and  he  is  tqnant  to  ^."hEdV^* 
the  lord  of  whom  the  lands  are  holden,  it  cannot  be  devefted  out  Leon.  pL*6iw 
tli  him  but  by  fome  notorious  a£l,  by  which  it  may  appear  that 
the  freehold  is  in  another :  but  if  an  alien  purchafes  lands  and 
dies,  then  the  freehold  is  in  the  king  without  office  found,  be- 
caufe  no  man  can  take  it  as  heir  to  the  alien,  therefore  the  free- 
hold is  caft  upbn  the  king ;  but  if  ah  alien  purchafesj  and  after- 
wards is  made  a  denizen,  and  then  hath  iflue,  and  di^§,  the  ifliie 
ball  inherit  till  office  found,  becaufe  there  is  a  jierfon  iii  being  to 
take  as  heir  to  the  denizen.  Upon  whom  the  law  cafts  the  free- 
hold, which  is  not  to  be  devefted  out  of  him  without  the  fo^ 
kmnity  of  an  office. 

If  an  alien  and  a  fubjeft  purchafe  lands  to  them  and  tneijf  6oiafb.  19. 
kcirs,  the  furvivoflhip  fliall  take  place  till  office  found,  but  the  j!;,^,^; 
office  found  entitles  the  king,  and  fevers  the  Jointenancy ;  for  Dyer,  9183* 
the  freehold  is  in  the  alien  by  the  folcmnity  ot  livery,  till  it  is  pJ'3«» 
devefted  out  of  hiiii  by  folemn  office  found  \  and  every  perfon,  xhm  ai« 
yho  is  reGdent  in  the  kingdom,  is  fuppofed  a  natural-botn  fub-  two  forta  t^X 
jca,  till  the  coutraty  be  found  by  office.  offi«  of*Si- 

titlliii,  which  it  vnlffr  Um  gicat  1^1 1  and  in  office  of  uiftxa^Qfl,  which  it  ufider  the  fcal  of  the  Ex« 

It  g  chc^ucfj 
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cbeqoer;  die  office  fi  eatitfing  Ii  m  inqodl,  vfakh  ^tcs  the  king  t  tide,  is  lieie  m^tlse  tA  of 
alienfy  fiTr.  5  Co,  ci.  Page's  cale.  See  Gitb.  Hill.  Vie«r  of  the  Escheqaer,  131, 133,  134.  Gilb. 
Hlft.  Chen.  t%,  [The  kmg  has  e  dde  before  ofice fwnd j  Aeaffice  vefti  the  poffifliDo.  5  Co.  51. 
Hob.  153.  Parker^  i5i«  Chofes  is  edkm  beloDgiog  to  an  alien  enemy  are  forfeitable  to  die ciomy 
hot  there  muft  be  an  Inguilition  to  entitle  the  king  \  and  if  a  peace  be  nade  before  the  inquifidon  ti 
taken,  the  caoTe  of  foifatiiie  b  difchaigiBd.  Attoraey-Geocnl  t*  Weeden  and  Sbatei,  Ptrkerj  167.} 

Roll.  Abr.  If  an  alien  purchafes  a  copyhold  in  fee  in  the  name  of  J.  S. 

Hob.  114*  ^  ^^^  ^^  ^™  ^"^  ^^  heirsj  though  it  be  found  that  the  eopy- 

Cro.}a.  5i».  hold  was  in  truft  for  the  alien,  and  that  J.  S.  had  the  legal  ef« 

Allen,  14.  tate,  yet  the  kitfg  muft  fuc  in  Chancery  to  have  die  tn^  ae- 

J^76?'"'  cuted  for  his  benefit. 

Parker,  156.  j-^j^  jjjd  Infant,  Under  the  age  of  ai  years,  cannot  be  a  mcr- 

14  Cv.  %f  ^^^^  trader  within  this  realm,  nor  can  he  enter  any  goods  in  his 

c.  II.  f.  I'o.  own  name  at  the  cuftom-houfe.] 

rMerchaat  An  alien  cannot  purchafe  a  leafe  for  years  of  lands,  but  he 

^^^  may,  if  he  be  (a)  a  merchant,  take  a  leafe  of  a  houfe  for  his  ha* 

permitted  to  bitation,  for  years  only,  and  this  is  for  the  encouragement  of 

rent  houfes,  commerce  ;  for  if  an  alien  trade  he  muft  have  an  abode  among 

Md  SrSdr  ^  >  ^"'  *^  ^^  (*)  depart  the  kingdom,   or  die,  it  goes  to  the 

own  com-  l^ing,   not  to  his  executors  or  adminiftrators ;   becaufe  it  was 

modities  only  a  perfonal  privilege  annexed  to  the  alien,  as  a  merchant, 

ilf^JfT*!^'  for  the  encouragement  of  commerce,    and  confcquently  muft 

without  any  .  -^i    t.-    ^      -^i.      ^        .  «.  ^  ^1   '•  '/i^ 

interniption  expire  With  him.  Without  gomg  to  his  executors  or  adnuniltra- 

from  the  ci-  torS* 
tiseotf  about 

the  year  1^84  $  for  before  that  time  tKey  hired  lodgings,  and  their  landlords  y0txe  the  broken,  whs 
fold  all  their  goods  and  merchandiies  for  them.  Rapin,  361.  note  9.  Fab.  Chron.  This  indnlgoici^ 
together  with  the  lofs  of  their  brokerage,  icems  to  have  provoked  the  lefentmeat  of  the  citaicns ;  fcr,  is 
the  Parliament  RoU,  in  the  i8th  year  of  Edward  ift,  {triK.  A.  D.  1289)  we  find  the  fbUofriogped' 
tion,  and  anfwer  :  **  Crveg  London  pttunt  ^uod  nlunig9Mt  mercatora  aepdlantur  a  chrttattf  foa  Sta- 
**  tur  ad  dcpsaptratmem  civitim,  &r.**— Refponfio  :  **  Rex  mtenJit  fttod  mercntwtt  extroMtfint  tf»e 
**  ei  utiles  magnatihus,  &c*  et  non  bahet  enciiimm  eos  exptlletuli,^*  %  Inft.  741.}  («)  Fopb*  36.  Co» 
Lit.  a.  b.  and  the  notes  in  14th  ed.  Roll.  Abr.  194.  muft  be  a  merchant*  {i)  Not  if  be  goes  be- 
yond fea,  and  leaves  fervants  in  his  houfe  daring  his  abfence^    Dyer,  1.  b» 

rsir  w.  But  by  the  ^2  H.  8.  cap.  i6.  paragr.  i  j.  it  is  enaAed,  "  That 

ttlme  (i  Bl.  *'  ^^^  Icafcs  of  any  dwclliqg-houfe  or  (hop  within  this  realm,  or 

Comm.    *  *'  any  of  the  king's  dominions,  made  to  any  ftranger  artificer,  or 

37»0  fty«»  "  handicraftman  born  out  of  the  king's  obeifance,  not  being  dc- 

S  prowI  "  °i2cn,  IhaU  be  void,   and  of  no  efifea ;  and  the  perfon  fa 

biting  alien  <<  taking  fuch  Icafc  forfeits  loo/.  and  the  perfon  letting  lOo'. 

artificers  to  (c  ,^0^^ .  qq^  moicty  to  the  king,  and  the  other  to  him  ^at  will 

r«fd;.,  «fue  for  the  fame/ 

•re  genorafiy  held  to  be  virtually  repealed  by  the  ftat.  5  Elist  c.  7*  but  there  doth  not  W*^  ^  ^^ 
other  authority  to  that  eifed.     1  Wooddef.  373.  note.] 


Sand.  I,  to  Upon  this  ftatute  the  cafe  was,  an  a£lion  of  debt  was  brought 

308.  S.*C.  "P°"  ^^  obligation,  and  upon  oyer  demanded  of  the  condition,  it 

•  Keb.  lo'a.  was  rccited,    and  it  referred  to  indentures,   which  indentures 

*sh'  ^R^'  ^^^^  like  wife  recited  in  hac  verba;  the  indentures  were  upon  a 

a35rs.  Q.  '^^^^  ^^  ^  houfe  in  Wefminjler^  referving  rent  with  covenants, 

cited,  and  l^c.  the  defendant  pleaded  32  i/.  8.  cap.  16.  and  that  he  was  an 

■gwd  w  be  alien,  tfr.  and  fo  would  avoid  the  leafe  and  the  rent,  and  all  the 

£  In  this'Vafe  fccurity}  divcrs  exceptions  were  taken  to  this  plea,     i.  He  has 

not 


tick  faid  where  he  was  an  artificer,  but  this  wad  oVer-ruled ;  for  two  aaiont 
It  is  a  perfooal  quality,  and  (hall  follow  the  perfon,  and  is  uni-  ^^ 
verial.    2.  The  defendant  ought  to  have  fct  forth  and  pleaded  the"one,* 
the  indenture  \  but  per  Cur\  fince  the  plaintiff  has  brought  it  debt  for 
into . court,  iis  muft  be  intended,  and  fet  it  forth,  the  defendant  '^M  ^ 
XQZj  plead  upon  it  without  fetting  it  forth  again.     3.  The  plea  ^i^^  (^^re 
is,  that  mdetUuta  pr^diSa  vacua  em/tit ^  and  this  was  likewife  over-  mentioned, 
ruled ;   for  the  law  is,  that  the  indenture  and  bond  make  but  J?  **°^*'»  *• 

ftstute  wM 

one  fecority,  and  if  the  covenant  be  releafed  before  breach,  the  pleaded  $  It 
bond  will  (ignifv  nothing.     4.  This  appears  to  be  a  mefTuage  or  was  in  the 
tenement,  but  ne  has  not  averred  it  to  be  a  manfion-houfe  or  *J?**^^* 
ihop,  according  to  the  ftatute  \  and  upon  this  point  th^  Court  here  mtde, 
at  firft  were  divided.     Keyling  held,  that  mejfuagium  is  manfum^  for  the  wamc 
6r  quod  dare  con/lot  mn  debet  verlficare.     Morton :  Though  mef'  ^^^^^ 
fuagium  be  a  wotd  of  art,  and  may  be  applied  to  other  things  by  taken ;  for 
a  large  fenfe,  as  to  a  barn  or  chapel  \  yet  in  propriety  it  is  a  «!»« <>*» 
manfion-houfe,  and  fhall  be  intended  fo»     Twi/den  and  Wyndbam,  Jrthat^o^- 
that  it  ought  to  have  been  averred  ;  for  he  mud  bring  himfelf  ception.The 
precifely  within  the  ftatute,    efpecially  in  fuch  a  cafe  as  this,  opinion  of 
where  he  would  avoid  his  own  contrackj  but  afterwards  the  de-  ^^'3^0^' 
fendant  had  judgment.  Bnaiiy  given 

on  the 
pointy  for  the  defendant,  believing,  that  judgment  would  be  pronounced  againfthim,  fubmitted.] 

A  fpeclal  verdi£t  found,  that  the  plaintiff  made  a  leafe  of  aShow.Rep. 
ahoufe  to  the  <iefendant,  who  was  found  to  be  an  alien  artificer,  ?35*  Pi^- 
and  that  this  leafc  was  made  by  indenture  between  the  plaintiff  PeVcT/but 
and  defendant,  and  that  there  was  no  other  fccurity  or  promife  nojudg- 
made  by  the  defendant;   and  that  the  defendant  entered,  and  ^^^^m^^^ 
enjoyed   fo    long,    for  which  the   plaintiff  brought  a  quantum  clr\  there 
meruit  g  to   which  the  defendant  pleaded  non  ajfumpftt ;  and  the  are  other 
matter  being  found  ut  fupra^  the  Court  held,  that  an  ajfumpftt  ^^^dck-as 
would  not  lie.     i.  Becaufe  this  (o)  would  evade  the  ftatute^    2.  tomake'an' 
A  promife  in  law  {h\  never  takes  place  where  there  is  an  aftual  agreement 

n/r».«».^«^  foraslo'hg 

agreement.  „  y^„  ^^  I 

pleafey  at  the  rate  of  20 1.  prr  ann»  for  an  afrumpfit  will  Ite  thereof ;  or,  70U  (hall  have  my  houfe  for  fo 
long  a»  yoo  and  I  pleafe^  tor  fo  nauch  m  ic  is- wocui.     \J>)  No  fuch  thing.    6  Mod*  131. 

Debt  upon  an  obligation  for  performance  of  covenants  in  a  3  |^<x|*  94* 
Icafe  of  a  houfe,  feTr.  the  defendant  pleaded  the  ftjtute  of  32//.8.  Brfigiam*' 
cap.  16.  and  fet  forth  that  he  was  a  vintner,  and  alien  artificer  \  suidFrontee* 
and  upon  demurrer  it  was  infifted  upon  for  tnni,  that  a  vintner  is 
as  much  an  artificer,  and  within  the  meaning  of  the  ftatute,  as 
a  mercer,    draper,   or  grocer.     Ch.  Juft.  This  ftatute  refers  to 
another  made  i  i2.  3.  cap.  9.  ivhich  prohihtls  alien  artificers  to  ex* 
ercife  any  handicraft  in  England,  unlefs  as  fervant  to,a  JuhjeBJkilful 
in  the  fame  arty    upon  pain  of  fcrfeiture  of  his  goods  ;    now   the 
myftery  of  a  vintner  chiefly  coniifls  in  mingling  wines,  and  that 
is  not  properly  art  art,  but  a  cheat  \  fo  the  plaintiff  had  judg- 
ment. 

If  a  woman  alien,  be  flie  friend  or  enemy,  marry  a  fubjeft,.  l:^\^'\ 
flic  fliall  not  be  endowed,  becaufe,  by  the  policy  of  the  common  ^°'^  ^'^^ 

K  4        •  law. 
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427-  law,  all  aliens  are  difabkd  from  acquiring  any  frecWd  amongft 
I7ti3c  ™  *  dower  too  b  an  eftate  created  by  aS  of  law,  and  therefore 
ifihc  tbe  law,  which  m/  frufira  agit,  (hall  not  transfer  an  eftate  ti> 
one  who  cannot  keep  it,  but  muft  immediately,  in  refped  of 
her  legal  difability,  gire  title  to  another :  and  therms  a  diverfity 
between  foch  zGts  of  law  and  the  a6ls  of  the  party  himfdf ;  as 
if  an  alien  makes  an  adhial  purchafe,  &f,  fo  aliens  ihall  not  be 
tenants  by  the  courtefy,  by  the  fame  reafon. 

to  chcir  4tgaity,  unlds  to  perfims  abroad ;  and  now,  by  a  fpecial  a€k  of  parliament^  not  printed,  S  JST.  j. 
ao.  I  ((•  wooKa  alicas  who  many  with  the  king's  licence^  to  Englj/bmeup  ihall  be  eadowtd  j  fe  of 
Em^^  wooKB  who  mairy  aliens  bj  tbe  fame  licence :  bat  this  latter  part  can  only  be  meant  whae 
the  alaCB  haftandi  ate  ate  made  denisens»  that  their  wives  (hall  have  dower  of  Inds  pordufid 
I  lor  oChefwile  they,  having  no  capacity  at  all  to  hold  any  lands  of  any  eftate  of  fieebold,  aa 
ao  title  of  fitcbold  to  their  wives,  and  this  ad  never  intended  to  put  them  in  a  better  csa- 
§ot  diat  porpofe  (ban  they  were  before  \  but  it  muft  be  intended  of  land  purchafed  bdoie 
thdr  denitation ;  fiacc  as  to  land  purchafed  after,  they  would  not  want  the  affiftance  of  a  afief 
fisfliiiM^nr,  beii^  by  the  cooubod  law  dowable  of  thefe.  Roll  Abr.  675.  If  one  marries  a  woosa 
afai  without  foch  licence,  and  then  fells  his  bnds,  and  after  the  wift  is  made  a  deaixen,  Ae 
Jnll  Boc  be  endowed,  becaufe  her  capacity  began  by  the  deoisation,  and  (he  was  before  abfolatdy 
^ifibSed  to  hold  any  land  \  but  if  this  marriage  were  by  the  lung*s  licence,  then  it  feeDs 
tbe  wife  may  be  endowed,  becaufe  bdng  married  conformable  to  that  ad,  ha  dtle  to  douer 
hcg^  piefendy,  and  cannot  be  defeated  by  any  after-ad  of  the  huiband*a.     Co.  Lit.  33.  i* 


!■*  Aliens  feem  not  incapable  [of  the  fuperior  eccIeCaftical  prefer* 
^j  *'^*  ments  *,]  and  though  this  pra^ice,  fays  Wat/on^  has  always  pre- 
iia|:hes*s  Tailed,  yet,  fays  he,  it  proceeded  rather  from  the  pope's  ufurpsH 
^**^oBr%       lion,  and  a  fubmiilion  to  his  pretended  authority  in  diurch  mat- 

aRoiLAbr^  *^"»  ^^*"  ^^^  *°7  ^^^^  diftinftions  made  ufe  of  between  fpiri- 
54$.  <  loft,  tual  and  laymen,  tnat  the  former  would  lefs  difcover  the  fecrets 
3^«.  Cot-  of  the  realm,  or  tranfport  the  trcafurc  thereof  to  nouriih  the 
yfi^t      king's  enemies,  than  the  latter. 

377.  3$S.  *  Aliens  prohibited  to  take  benefices  without  the  king's  licence.  3  R.  1.  c.  3.  *f  R.  u 
tl  II.  I  H,  5«  c.  7.  [To  the  firft  of  thcfe  ftatotes,  it  is  faid  in  the  old  abridgement,  that  the  Lods 
S.nritujil  Jid  not  allcnt.j 

[By  the  ftatute  of  14  Geo.  3.  r.  35.  the  bifliop  of  London,  or 
any  bilhop  appointed  by  him,  is  enabled  to  ordain  aliens  either 
as  prleds  or  deacons  without  requiring  them  to  take  the  oath 
of  allegiance,  provided  that  they  do  not  officiate  in  any  pbce 
within  the  king's  dominions  ;  and  further  that  in  the  letters  tefti* 
moiiial  of  fuch  orders  the  name  of  the  perfon  fo  ordained  be  in- 
fer ted,  with  the  addition  of  the  country  to  which  he  belongs,  and 
ihe  further  defcription  of  his  not  having  taken  the  oath  of  aUe- 
gianpc,  being  exempted  from  fo  doing  by  this  a£i:.] 


[(C  2.)  How  far  the  Laws  of  this  Coiltitty  attach 

upon  Aliens* 

t  W.M.l.irf,  A  N  alien,  Ivhllft  he  rcfides  here,  is  generally  fubjeft  to  ow 

I  u    !'«••»  X\  laws,  and  owes  a  local  and  temporary  allegiance  to  the  fov©* 

I  H4wh.  ^*  tc\g\u  by -whofe  authority  thofe  laws  are  adminiftered,  and  by 

»«.  i'.  %M7.  whom  his  perfon  and  property  are  protefted;  confequently,  « 

-•- 1.  H».  u  ^jm-iiuj  I'yijh  rclidcncc  he  commit  an  ofFenCCi  ifrhich  in  the  ^^ 
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f>f  a  natoratbom  fubje£k  would  amount  to  treafon,  he  may  be  Hob.s7i« 
dealt  with  as  a  traitor ;  and  this  whether  his  fovereign  be  in 
amity  or  at  enmity  with  us.  My  Lord  Coi/s  pofition,  therefore,  3  la^*  4«  5« 
tha(  3a  alien  enemy  cannot  be  guilty  of  treafon,  muft  be  taken 
with  this  reftriAion,  namely,  where  ne  invades  this  country,  and 
is  taken  in  war :  in  which,  cafe  indeed  he  is  not  puniifaable  at  all, 
according  to  the  courfe  or  by  the  rules  of  the  municipal  inftitu- 
Cions,  but  is  to  be  dealt  with  according  to  the  law  of  nations  in 
martial  afiairs. 

It  is  declared  by  ftatute  3a  H.  8.  c.  16.  /  9.  That  every  alien, 
coming  into  the  long's  dominions,  fiiall  be  bounden  by  and  unto 
the  laws  and  ftatutes  of  this  realm. 

fiat  a  French  prifoner  of  war,   being  indi£led  for  privately  Foft.  Cr.u 
dealing  in  the  Ihop  of  a  goldfmith  and  jeweller,  a  diamond  ring,  j||^^*  '^^ 
which  by  ftatute  10  is^  iitF.  3*  c.  23.  i$  sui  ofience  puniihable  cafe.   la 
with  death,    the  judge  who  tried  him  thought  it  improper  to  this  cafe,  • 
proceed  capitally  upon  a  local  inftitutiou,  and  therefore  advifed  {|^^^^ 
tEe  jury  to  acquit  lum  of  the  circumftance  of  ftealing  in  the  (hop,  fervet,  the 
and  to  find  him  guilty  of  fimple  larceny  to  the  value  laid  in  the  humanity  of 
indiament.  *"j*^f. 

**"**'"''•  was  at  leaft 

Buie  cooipiciious  than  the  foundnefs  of  the  priociple»  as  a  point  of  mere  law.     1  Wooddcll  %%%m 

ACens  are  comprehended  within  the  ftatute  25  £.  3.  r.  4.  for  «  Hawk, 
extending  the  benefit  of  clergy,  according  to  a  very  old  inter-  ^'  ^-  ^  31^ 
prmfion  of  that  law.  tit.  a«^^*  p.  20. 

A  rffidefit  alien,  it  hath  been  adjudged,  is  entitled  to  the  be-  Courteen*i 
nafit  of  a  general  pardon ;  but,  if  he  is  not  in  the  kingdom  at  the  ^^  ^^ 
time  of  the  promulgation  of  the  pardon,  he  is  not  within  the  be-  ^.^^* 
nefit  of  it,  for  he  is  no  otherwife  a  fubje£l,  but  by  his  refidence 
here. 

Aliens  are  fubje£l  to,  and  fliaU  have  advantage  of  the  ftatutes  St  sx  Ta.r. 
againft  banfarupts.  c.19.  f.is. 

The  property  of  an  alien,  reCdent  abroad,  confifting  of  ftock  i  Atk.  19. 
in  the  publick  funds,  or  other  perfonal  effeds  in  this  country,  is 
fiibjed  to  the  controul  of  the  Court  of  Chancery. 

But  if  an  alien,  refident  abroad,  dies  inteftate,  his  whole  pro-  Pipen  r. 
perty  here  is  diftributable  according  to  the  laws  of  the  country  ^j^ 
where  he  fo  refided :  but  the  refidence  muft  be  ftationary,  not  B^«a  v.*^* 
occaGonal,,  elfe  the  municipal  inftitutions  will  ppt  attach  upon  the  Coie,  U. 
property,]  4'5» 

(t>)  What  Anions  Aliens  may  .  maintain ;  and 
therein  of  the  t)ifFerence  between  an  Alien 
Friend,  and  one  whoie  King  is  at  Enmity  with 
ours. 

pM  alien  Arieiid  may  kstte  perfonal  a£lions  (a),  but  not  real ;  an  Co.  Lit  129. 
■^  alien  enemy  Ihall  not  have  real,  perfonal,  or  mixed  aftion.  \^f^^J^J* 
'^  tcafoQ  why  an  alien  friend  is  allowed  tp  maintain  perfonal  i.' b. 

a£tions 


13S  •  zikta. 

t  («)  Ana  a^^lons  isj  becaufe  he  would  othorwife  be  incapacitated  to  ineN 
^'j^^®"^**  chandiz^  which  m^y  be  as  much  to  our  prejudice  as  his;  but, 
«bxoid.  Dy.  08  to  the  allowing  of  him  to  maintain  real  aidlicms,  there  is  do 
s.  b.  But  fcafon  for  itj  becaufe  there  is  no  necefiity  that  he  ihould  fettle 
the  Courts*  amongft  us :  an  (h)  alien  enemy  is  difabled,  from  the  prejudice 
of  K.  B.  that  may  acorue  to  the  king  and  kingdom,  if  he  were  allowed  to 
■****  9'  K'     maintain  any  a&ion* 

fequire  fe-  ' 

curity  for  cofts :  not,  however,  uatil  haul  is  pat  tit.     I  Term  Rep.  267.  ^6%.    a-H.  BU  Repi  irf* 

tTerm  Rep.  697.]  (d)  But  who  ihall  be  fatd  an  alien  enemy,  and  how  it  (hall  be  tried,  .viir  9  Co. 
I.  a«  That  jt  ihall  be  tiled  by  the  record  in  Chancery,  whether  his  prince  is  at  peace  oreuaity 
with  ours,  for  every  league  is  of  record  ;  and  Cro.  £1.  14.2.  Owen,  45*  That  open  adi  done  by 
his  prince  are  fufficient,  and  that  it  is  not  neceflary  that  a  war  be  proclaimed.  Turks  and  lafideli 
^.are  not  ptrfetui  inimici,  nor  is  there  a  particular  enmity  between  them  and  us  j  ibr  the  diffeience  be- 
tween tneir  religion  and  ours  does  not  oblige  us  to  be  enemies  to  their  perfons*  Salk*  46*  pi.  a«  iaid 
to  be  the  words  of  L*  K.  Littletn*    i  Atk.  5x«    Vidt  Skin.  iSy*  204. 

Yelv.  19s.        A  merchant  ftranger  (hall  have  an  a£lion  for  faying  he  is  a 

and*Mori-    bankrupt,  for  by  law  he  may  have  perfonal  afiions^  and  thcfe 

ion.  Buiii.  words  tend  to  impair  his  credit  in  his  trade. 

Z34.  s.  c. 

[By  an  exprefs  law,  v'as.  St.  31 H.  6.  c.  4.  redrefs  is  provided  ibr  aliens  who  are  iigoied  by  the  Jung'i 

fobje^s  on  the  fea,  or  in  any  part  of  the  realm.    %  R«  2.  f.  2.  3  Bulftr.  28.] 

»  Ed.  3.         An  alien  friend,  merchant,  may  upon  a  ftatute  extend  lands, 

Dvcr  ^a.'b.  ^^^^^  ^^  ^^^f>  ^^^^  ^^^  ^^^  ^x^ik  office,  and  for  which  he 
in  mas^in.'  ihall  have  an  affize  in  cafe  of  oufterj  for  the  main  end  and  defign 
of  both  the  ftatute-ftaple  and  merchant  was  to  promote  and  en- 
courage trade,  by  providing  a  furc  and  fpccdy  remedy  for  mer- 
chant ftrangers,  as  well  as  natives,  to  recover  their  debts  at  the 
day  aiEgned  for  paymentv 
Co.  Lit.  An  abbot,  prior,  or  priorefs  alien  fliall  have  a^ion  real,  per- 

pt2n.*iv  ^"^J  ^^  mixed,  for  any  thing  concerning  the  poffeffions  or  goods 
S.P.  Mol-  of  their  monaftery  here  in  England,  becaufe  they  fue  in  their  cor- 
loy,  270.  porate  capacity,  and  not  in  their  own  right  to  carry  the  cficfts 
['(Supon   o^^  ^^  *«  kingdom  (d). 

the  iame  principle  it  hath  been  holden,  notwithftanding  the  fhitutefi  of  3  R.  2.  c.  3.  7  R.  i-  c.  |1* 
and  I  H.  5.  c.  7.  that  an  alien,  incumbent  on  an  ecclefiaftical  benefice,  may  maintain  an  adtoa 
concerning  the  glebe,  tithes,  &c.  Hughes's  ParfonU  Law.  c.  |0.  cites  Dr.  Seacon's  cafe,  M*  S  J«  i« 
C.  B.J 

Cto.  Car.  8.  So  an  alien  friend  may  be  an  adminiftrator,  and  (hall  hate 
SirUpwcii  adminiftration  of  leafes,  as  well  as  perfonal  things,  becaufe  he 
cafe.  Vent,  hath  them  in  another's  right,  and  not  to  his  own  ufe. 

417-    S.C.  cited.; 


Cro.Ei.142.  But  it  has  been  long  doubted,  whether  an  alien  enemy  may 
Went-  *^'  •  ttiaintain  an  aftion  as  executor ;  for  on  the  one  hand  it  is  faid, 
worth's  that  by  the  policy  of  the  lav/,  alien  enemies  (hall  not  be  pcrmit- 
EKcutors  ^^^  ^^  bring  aftions  for  the  recovery  of  efFefts  which  may  be 
,^.  "  ^' '  carried  out  of  the  kingdom,  to  the  impoverifhment  of  ourfelves, 
and  enriching  of  the  enemy ;  and  therefore  public  utility  mud  be 
Molioy,  preferred  to  private  convenience:  but  on  the  other  hand  it  is  fai^> 
Iris  ^^^*  ^^*^  ^^^^^  efFefts  of  the  teftator  are  not  forfeited  to  the  king  bf 
Mo.  43 1,  ^^y  of  reprifal,  becaufe  they  are  not  the  alien  enemy's,  he  being 
Carter,  49.   to  rccovcr  them  for  others  j  and  if  the  law  allows  an  alien  eacmf 

6  ^ 
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to  po8e&  the  effe£U  as  well  as  an  alien  friend,'  it  muft  allow  S9i-  siua. 
him  power  to  recover  them ;  and  if  it  were  otherwife^  it  would  be  V^'^  ^ 
a  prejudice  to  the  king's  fubje^s,  who  could  not  recover  their  Matmmt^ 
debts  horn  the  alien  executor^  by  his  not  being  able  to  get  in  the  ^*  )• 
aflets  of  the  teftator. 

If  an  alien  enemy  comes  hett/ubfalvo  cpnJuciu^  he  may  main-  SaUc.4S. 
taiii  an  aftion ;  fo  if  an  alien  amy  comes  here  in  time  of  peace  ^ J: 
per  JUentiam  domini  regis^  as  the  French  proteftants  did,  and  lives  Wjiiuni^ 
here  fisb  proteBioru^  and  a  war  afterwards  happens  between  the  Ld-  Rayak 
two  nations,  he  may  maintain  an  a&ion,  for  fuing  is  but  a  con-  ^^'tJ^^ 
fequential  right  of  {a)  prote^on  ;  and  therefore  an  alien  enemy,  jge.    bt. 
who  is  here  in  peace  under  pxotediion,  may  fue  a  bond  \  sUter  of  tit.  Pmper^ 
one  commorant  in  his  own  country.  '''j'  ^^^^^ 

afies  tttmjt  who  hat  loch  protediooy  muft  pload  it.  Farefl.  750.  Sylvefter*!  cafe.  Ld.  Raym.  283. 
(Bat  if  alienage  fimply  be  pleaded^  k  is  not  necdTary  to  reply,  that  the  plaintiff  ia  not  an  alien  caeiny* 
a  Scr«  ]oS««  J 

[It  hath  been  heretofore  holden,  that  an  alien  enemy  may  rRecordr. 
maintain  an  adlion  in  this  country  for  the  recovery  of  a  right     g^^^*"* 
chdmcd  to  be  acqiiired  in  a£tual  war;  but  that  opinion  hath  been  ]734./'iBJ. 
fince  over-ruled,  and  it  hath  been  determined  in  the  Exchequer  R«p-  s^}* 
chamber,  that  by  the  municipal  law  of  this  country  no  fuch  fuit  Bj*j"id>uni, 
can  be  fupported«  DougU  619 

Aothon  ¥.  Fiflier,  Dougl.  Ad.  30. 

An  alien  enemy,  prifoner  of  war,  Is  not  entitled,  under  any  Anon, 
circumftances,  to  his  difcharge  upon  a  habeas  corpus.  *  ^^"  ^* 

A  foreigner  is  allowed  to  put  in  his  anfwer  to  a  bill  in  equity  simmonds 
in  his  own  language,  but  a  fworn  tranflation  muft  be  alfo  filed  ^'b",^^ 

with  it.  Rep.  263. 

Interrogatories  for  the  examination  of  witncffcs  who  are  fo-  Lord  Bd- 
rcigners  muft  be  in  Englijb^    and  being  afterwards  tranflated,  J^rfo 
their  anfwers  muft  be  tranflated  by  fworn  interpreters.]  4  Br.  ch. 

Rep.  90.  J 

(E)  Of  pleading  Alienage. 


iF  one  bom  in  Jerfey^  or  elfewhcre  within  the  king^s  obedience,  Co.  Lit 

^  hrings  a  real  a£tion,  and  the  tenant  pleads  that  the  demandant  ^^^\^\ 

i$  an  alien  born  under  the  obedience  of  the  French  king,  and  e  Co.  47* 

out  of  the  ligeance  of,  l^c.  the  demandant  may  reply,  that  he  » Keb.  9s. 

was  bom  at  fuch  a  place  in  Englandy  within  the  king's  allegiance,  ]i^^J^q^„ 

\:fc,  and  fuch  hath  ever  been  the  manner  of  pleading  in  fuch  50'.    Raft/ 

cafe  *.  ^"^*  ^5* 

fucd  via, 
*  %.  If  the  beft  method  would  not  be,  to  fayj  born  within  the  king*s  obedience,  vtx,  at,  C^c,  the 
ftnoe  laid  by  the  plaintiff  in  his  declaration  ? 

In  an  aflife  tempore  Jac,  i.  the  defendant  pleaded,  that  the  7.C0.  i-9« 
plaintiff  was  born  apud  E.  infra  regnum  Scotia  ac  intra  ligeantiam  H^'  ^*P' 
diBi  domini  regis  regni  fui  Scotia j  ac  extra  ligeantiam  diiii  domini 
regis  regni  fui  Anglia  /  and  this  was  holden  no  good  plea,  becaufe 
it  referred  ligeance  and  faith  to  England^  and  not  to  the  king. 

In 


t4<>  ItffiDttf. 

^^  357-  In  debt  on  aii  obligationi  which  was  for  payment  of  rent  tif» 
J^^^^*  fenred  by  Icafc  for  years;  the  defendant  pleaded  the  32  ff.  8t 
r*  1 6.  and  that  he  was  an  alien  artificer,  CsV.  the  plain tiflF  re* 
plied  that  he  was  no  alien  artificer;  but  having  laid  no  place 
where  he  was  bom,  the  replication  was  held  bad. 
Cutib.  304.  Tlie  defendant  pleaded  in  abatement,  that  the  plaintSSFwas  an 
PMec  But  ^^°  enemy,  born  in  fuch  a  place  in  France  i  die  plaintiflF  replied 
*e  Raft*  that  he  is  indigena,  and  bom  at  fuch  a  place  in  the  kingdom  of 
Xnu  a5».  England,  isf  non  aliemgena  moda  bf  firmi  prout,  &c.  feT  hoc  petit 
il^zi!'  9**^  inquiratur  per  patriam ;  upon  demurrer  to  this  replica* 
ibeiikere-  tion  it  was  holdcn  to  be  ill,  for  that  the  plaintiff  did  not  xely 
^^'^  upon  the  firft  patt  of  it,  that  he  was  bom  in  England,  and  io 
tiflThadcral  conclude  with  an  averment,  that  an  iffue  might  be  taken  by  the 
cliMlad  bi*  other  fide,  viz.  that  he  was  not  bom  in  England,  and  that  this 
•i^catioB  matter  might  be  triable  by  a  proper  vifne  s  but  here  he  hath  put 
avermeot  ^l^^  ^^  ^^  ^'^^  ui  iflue,  viz,  non  aliemgena  modo  bffirmd,  which 
«niy,  the  cannot  be  tried  for  want  of  a  vifne  s  and  therefore  judgment  tras 
^^^    given  that  the  billfliould  abate.  , 

4dmi£it$af  had  been  only  farplaliige,  and  helped  upon  a  geneial  dcmiintr }  fi>  icCblved,  CardL  a65« 
Biodcck  ^  Brigg*.  Vide  Comb.  %i%. 

^omb.  394.  Where  alienage  is  pleaded  in  abatement,  and  the  plaintiff  re- 
#^J^ltCh!  P^^^  ifidigena,  he  may  either  take  iffue,  or  conclude  bt  hocparatus 
Juft.  eft  verificarei  but,  if  in  bar,  he  muft  take  ifliie;  and  this  is  the 

reafon  of  the  difference  in  die  two  precedents  in  Raftal* 

Bro.  tit.  If  alienage  be  pleaded  to  an  alien  in  league,   it  muft  be 

iof*RiftV  Pleaded  in  abatement  or  difability  of  die  plaintiff;   but  if  it 

Sot.  X52.     be  to  an  alien  enemy,  it  may  be  pleaded  either  iii  abatement  or 

^S*  Cart,  in  bar  to  the  aftion,  bccaufc  it  is  forfeited  to  the  king  as  a  xe- 

t!t  119*  P^^^^^  ^^^  ^^^  damages  committed  by  the  dominion  in  enmity 
«,  b.    '      with  him  {a). 

{a)  Not  to 

be  pleaded  to  a  perfonal  aAion,  without  alleging  the  plaintiff  to  be  an  enemy.  %  Stxa.  xoSi.  See 
IS  Mod*  x»5,  [In  an  action  by  an  alien  enemy  for  a  right  acquired  in  aQoal  war,  the  defeodanty  it 
^emi,  may  avail  nimldf  of  the  objedlion  of  alienage  without  fpecialJy  pleading  it.  Anthon  y.  Fiibcr, 
Dougl*  Ad.  30.] 


fWeftv. 
Stttton^ 


[Alienage  cannot  be  pleaded  to  a  fcire  facias  on  a  judgment  i 
W.  Rafi   ^^^  ^^^  plaintiff  having  been  admitted  to  be  able  to  recover  judg* 
f 53.]         ment,  cannot  be  difabled  from  having  execution  upon  it  by  mat- 
ter which  was  precedent  to  it.] 
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AN  (a)  ambaflador  is  a  perfon  fent  by  one  (i)  fovereign  (tf}Di9er« 

prince  to  another^  to  tranfa£l  in  the  place  of  nis  fovereign  ^jJ^SSw* 

fuch  matters  as  relate  to  both  ftates.    The  manner  of  appoint-  ordinary  and ' 

ing  and  receiving  publick  minifters,    their  duty,  power,   and  «xtraordj- 

privileges,  J5V.   being  chiefly  regulated  by  the  civil  law,   or  JSJioyiBk. 

lav  of  nations,  I  muft  refer  to  other  books  for  thofe  matters,  x.  c.  x'o. 

aijd  (hall  here  only  infert  what  feems  moft  worthy  of  notice  in  ^°^*"'{!!r 
pur  law  books ;  dbferving  that  our  law  herein  pays  the  greateft  re-  Jffairs^iy 

gard  to  rules  ptefcribcd  by  the  civil  law  and  the  law  of  nations.  but  an  am. 

baflador  4i» 
fiandear  of  hit  maftcr.  Molloy»  ihUl.  {h)  By  the  law  of  nations,  none  under  the  quality  of  a  foverdgn  . 
prince  can  fend  arobafladors.  Ibid.  And  it  is  faid  by  Lord  Coket  that  there  can  be  no  ambaflador  without 
ktics  of  credence  from  his  fovereign  to  another  that  hath  a  fovereign  authority.  4  Inft.  153-  But 
the  ciedors  and  princes  of  the  empire  fend  or  receive  ambafladors,  touching  matters  which  concera 
their  tra  ccrritories.  Molloyi  ibid.  And  fo  the  Hans  towns,  being  tnt  imperial  cities,  have  the 
bmc  r^goTia  by  prefcription  or  grant.  JM,  But  a  king  deprived  of  his  kingdom  and  royalty,  hath 
left  bis  right  of  legation.  Molloy,  Bk»  x.  c.  xo.  f.  5.  in  margin.  If  fent  from  a  king  or  abfolute  po- 
tentate, though  in  his  letters  of  credence  he  is  termed  an  agent  or  nunciuSf  yet  he  is  an  ambaflador  or 
legate.  4  Inft.  153.  Ambafladors  were  fent  to  the  pope,  being  a  temporal  prince,  and  alfo  his  anw 
baiUvrs  received  here,  who  were  fwom  not  to  attempt  any  thing  prejudicial  to  the  king  or  kingdoofe 
4  Inft.  X56. 

An  ambaflador  cannot^   as  procurator,  exhibit  a  bill  in  our  Hob.  ySL 
courts  for  a  certain  number  of  his  fellow  fubje£ls,  without  an  "3»  "*• 
;iuthority  from  them ;  for  every  procurator  muft  fue  in  the  name  ser°icnti^ 
pf  the  principal,  and  cannot  be  fuch  without  his  allowance  >  nay,  Acuna,  the 
the  king  cannot  make  a  procurator  for  all  his  fubje£ls,  without  ^^j^*^ 
their  confent,  nor  would  a  releafe,  fentcnce  or  difcharge  againft  sirRichaxi 
fuch  a  one  be  a  difcharge  againft  the  principal :  alfo  the  office  Binglqr* 
pf  an  ambaflador  doth  not  imply  a  private  procuration,  but  for 
the  publick ;  and  not  for  a  particular  fubjed,  otherwife  than  it 
concerns  the  king  and  his  minifters  to  protefk  him  in  foreign 
kingdoms  in  nature  of  a  negociation  of  ftate;   and  therefore, 
though  he  may  profecute  and  defend  for  a  private  fubje£l  at 
the  counciUtable,  which  is  a  court  of  ftate,  yet  when  he  comes 
to  fettled  courts  he  muft  obferve  the  efTential  parts  of  their  pro- 
ceedings. 

In  the  Bifliop  of  Ro/ys  cafe,  ann.  13  Eliz,  the  queftion  being  ^inik.  t  ^a. 
an  kgatus^  qui  rebeUloncm  contra  principem  ad  quern  Ugatus  concitaty  ^^^^^*  ^^ 
legati  privilegiis  gaudeaty  Isf  non  ut  hojits  poenis  fubjaceat^  it  was  re-  /;  9.  s.  C. 
folved  he  had  loft  the  privilege  of  an  ambaflador,  ^nd  was  fubjeft  cicc<i»  •^^ 
p.  puniftment.  ""^J^^ 

cannot,  by  the  law  of  nations,  be  defended  wh^n  they  zBt  againft  the  ftate,  or  perfon  of  the  king  with 
whom  chey  refide;  and  vide  3  Bolft.  28.  and  Roll.  Rep.  185.  in  which  laft  book,  the  king*s  attorney 
makes  a  difference  between  a  confpiracy  to  kill  the  king  and  other  treafons  committed  by  an  ambaflador^ 

If  A.  is  fent  as  ambaflador  of  the  king  of  Morocc$  to  the  States^  4  inft.  1 5», 
and  by  them  accepted  as  an  agent,  and  there  being  war  between  J^^^^ht^i ** 

«  lO  the  cafe,  by  the 


142  3mbafaDori$. 

Ch.  Juil.  the  king  of  Morocco  and  the  king  of  Spain^  the  king  of  Mmcc$ 
tliie  Rdilif  in^kes  a  commiflion  to  A.  to  take  Spamudf,  and  their  goods;  and 
and  Che  *  the  king  of  England  grants  him  letters  of  fafe  condu^  as  a  pub- 
Jadfcofthe  jick  miniiler,  and  the  StaUs  licenfe  him  to  levy  men,  to  fumiih 
tipon*rre-'  fliips,  (sfc;  and  there  being  a  league  between  England  and  Spain, 
ftnnct  to  and  England  and  the  States,  and  war  between  Spain  and  the 
il^7  **Vk!  ^^^'^'>  -^^  takes'  at  the  Canaries  a  Spanijb  fliip  laden  with  goods, 
Counctl  ^  ^^^  ^y  ftrefs  of  weather  is  driven  to  Plymouth,  he  (hall  not  be 
upon  the  tried  as  a  [a)  pirate  here  ;  for  by  the  law  oi  nations  an  ambaflk* 
l??J//b '  ^^*  ^'^  ought  to  DC  fafe  and  fure  in  every  place. 

biiTidor,  to  proceed  agalnft  him  as  a  pirate  upon  the  ftatute  28  H.  8*  cap.  15.  RoU.  Rep.  17$.  S.  C 
ctctd.  3  Bulft.  27,  i8«  S.  C.  cited,  {a)  But  ^r  Roll.  Rep.  it  was  agreed  by  the  civUians,  duthe 
ought  to  proceed  i'tvUit^  for  the  goods,  bccaufe  in  Joh  amki  $  and  3  BttUb.  29.  A  fuit  being  is  the 
court  of  Admiralty  againft  feveral  merchants  that  h^d  bought  goods,  the  civilians  hald,  becaufetbejr 
were  bought  hfoh  smicit  proceeding  might  be  for  them  in  the  court  of  Admiralty ;  and  it  is  iaid,  that 
accordingly  the  Court  denied  a  prohibition  s  But,^«r  4  ln(t,  1 54.  though  this  was  the  opimooof  bm 
of  the  clvUIani  in  Palncbe'i  cafe,  yet  the  contrary  had  been  refolved,  2  Jac.  i. 

4 1  Aft.  153.      If  a  man  that  is  baniihed  is  fent  ambaflador  to  the  place  ftm 

which  he  is  baniihed,  he  cannot  be  detained  or  ofiended  there. 
Puikl"*  '*'*  ^  ^^^^  ^*®  exhibited  in  Chancery  againft  one,  then  ambaffador 
▼•StttSSp^  at  the  court  of  Spain  j  an  order  was  obtained,  that  all  proceedings 
Formerly  It  Ihould  ceafe  untU  his  return  from  his  embaffy ;  and,  on  modon  to 
trcafon  to  ^*'''^'^*'^  *^^  order,  it  was  agreed  on  debate,  that  a  protcdioa 
kill  the  ^^^^  ^^^  ^^  ambaflador,  quia  prrfeSurus,  or  quia  moraturus,  and 
ItlAg'i  «m«  that  at  law  he  may  caft  an  eflbin  for  a  year  and  a  day,  and  may 
#wi^**Vnft,  ^ftc'^^rds  renew  it  if  occaCon  continues^and  the  Court  ordered 
a.  ^!!/#Co!  ^^^  proceedings  to  ftay  for  a  year  and  a  <Hy,  unlefs  the  defendant 
Ut.  130.     Ihould  fooner  return  into  England. 

tflo!^'  ^kV  ^^  *  foicign  ambaflador  (being  pro-rex)  committeth  a  crime 
i!e!7o,  which  IS  i»iifr«y«x^«tfii«fi,  as  treafon,  felony,  adultery,  isV.  he 
V\L  UwM  lofes  the  privilege  and  dignity  of  an  ambaflador,  and  may  be 
ii!di''R^'  pwnifhcd  here  as  any  other  private  alien,  and  is  not  to  be  rc^ 
Tm,  Same  *»*« ^^  ^o  ^"S  foYcrcign  but  of  courtefy. 


,    ,  ,    -  w  attempt 

h\s  U'Fon.  It  d«ve«  n^kt  appear*  from  the  tcpoit*  whether  (his  dtreaion  was  given  upon  the  naked 
f  round  CM  the  deftrndant's  pitkttaiMi  riem  his  tharader  as  ambaflador,  or  whether  the  jodgmem  of  the 
i\virl  wcie  «xH  inHueACcd  bv  the  iVccial  circumftances  o«*  rhe  cafe,  which  induced  a  lufpicion  that  tha 
piouv»>ti,  i>  WW  a  jnMs  calunv>v  upon  the  dtiUAmt,  And  injiiutsd  and  ktpt  on  foot  merely  for  thepm- 
|N^  v4  deUttii:^  Jilm*     1  Jftl»  Rtp*  545*] 

*  ,-'^'m!vII       J^vN  ^T^''  contracls  which  arc  ^cycA  Jure  gentium,  he  muft  anfwcr, 

».*x»  lA,  ».  c.  i^»  f,  ^^.  U  b  t:\',  ihtt  m.-n  cfti*-;*  by  t*»«>  chi:  iavr,  his  aovcahlea,  which  are  ac- 
co..,  \>i  »«\ .  xC*iU,>A  tv>  M,  \v  v«»  c«-n ';  tt  u*  .  ."i  oa  4>  a  ^V-"^,  ex  hjr  ^symcnt  ot  debt,  ihough  by 
tnc  o;  :hx»  I.  »/« vv  ;t:,>f  >*  -^  -v  ,:  u'*^.Nn  ;  fw  x.!  ivc-x  .>c  c<«^r.:  k»  he  Ur'trom  an  amhaffiidor,  as  well 
<  ^  v  x*  •  V  -^  ^\  . : ,  i  *^  J  •*..%,/>.  ,'^  ij  ^  V  .v:  ;.vi  ,  U  f'^--  v^:«  csf  r  1:2  c^tn^cd  a  deb:,  he  is  to  be  CJJi^i 
v,^  •  V  ,  .  ;  A  i  ir  K*  »-:v  :r>  .  •  "^K  v»  w  ^^-<  w  ?rc-."^  *-e  re*  i-^  r?  h;$  mj-^Tr,  fo  that  the  (aac 
Cx^-  *  •♦'iu  Sr  ::v,'^>*.»-^  •-  ■>>  A,v  M  ;r  ,??>r  rj  :<  4.-^:-.r  ic- :^;\  ;  a'^  -v^:.^  a  taken  of  the  opinion 
*■:  *•  »  I  A\  v\  x,\  >*^  c^  K\-u>  ?v*  ?V  *.s--:.i:*  ;  i  .  :  F-  .t.  :<.  -:  :»  j^;ecJ  by  ±e  civiliaiu,  th^t 
t  V  \.  -'  c;  n  ,'~^,^*  ,i^vH  sJ-  v.*  ^<  I  V  *>-^i»  ^  A->  ;,*>:i^-::ri:  *,'^::'5:»  aai  k"t  at  a»e  boofcot'tbc 
*"•      '-^  » ,"^'"7  ^*^  "^^^  Vi^a>K  ».  ;    »-it  o  ;»v'  c.:.-  o:  Mook  Cshdcs:  iW  Vefk-bonfe.     M.  it 

tA  *;  ^-i*  .^^'  ^^"^  *'^  ">'  ^  "^"'^  w^r-w/ri! /Jr:-i  br  ici  of  paiHament, 
;     .V/»      r^*^*^  1-^^  V'  vU.ioa:  c:  the  rt^:^|  ord  uo;  .nw.iT;  in^ejuregen^ 
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tlum^  nee  eontra  Jus  gentium,  an  ambaflador  tefiding  here  (hall  nbt  f«  rj.  Same 
be  bound  by  it.  «  ,,  «  ^,    .        ,        •   ^    ^''^^l?**• 

^  KoU.  Rep.  175*    The  fame  rule  a|fted  b^  the  civUiais, 

And  now  by  the  7  jitin,  c.  12.  it  is  declared,  •*  That  all  writs  W  A  ceitiY 
*'  and  proceffcs  that  (hall  at  any  time  be  fued  forth  or  profccntcd,  5^^^ 
«  whereby  the  perfon  of  any  ambaffador,  or  other  publick  mi-  waa^Tiwr- 
"  nifter  of  any  foreign  prince  or  flate,  authorized  and  received  as  ««^  <*«- 
"  fuchbyher  raajefty,  her  heirs  or  fucceflbrs,  or  the  domeilick(A)  ^"J»  "** 
*<  fervant  of  imy  fuch  ambaflador,  or  other  ];>ublick  minifterj  Banies,37ou 
"  may  be  arrefted  or  imprifoned,  or  his  or  their  goods  dr  chat-*  Oi»iBotion 
«  tels  may  be  diftrained,   feized  or  attached,  ihall  be  deemed  f  ^^"^ 
*'  and  adjudged  to  be  utterly  null  and  void.  this  ftatuie, 

the  Conrt 
M,  that  It  was  not  oeceflTary  to  (hew  that  he  afhially  lived  in  the  houfe,  hut  that  he  muft  fbew  tl« 
ntute  of  his  office,  that  the  Court  may  judge  of  it  j  alfo  that  he  is  pot  fuch  a  one  as  coses  within  tbe 
de(cri{>tion  of  any  of  the  ftatutes  agalnft  bankrupts.  Fitzgib.  200.  ft  Str.  797.  Ld.  Rayoi.  I5Z4« 
Ca.Tem.  Hardw.  3,4.  3  Burr,  i677>  See  10  Mod.  4,  5.  [He  muft  alfo  fwearto  the  adual  per* 
fonnance  of  the  fervice.  3  Burr.  1731.  But  whe^e  one  fwore  poficively  to  an  a£^ua]  engagement  at 
£i^f>  fecretary  to  the  Bavarian  mlniftery  and  to  the  aftual  performance  of  that  employment^  the 
Cove  of  King's  Bench  thought  tbemfelves  bound  to  allow  his  pnYilege,  chough  it  appeared  that  he  ba4 
^innerly  been  a  trader,  and  there  were  feverai  other  fufpicious  circumftances.  3  Burr.  I478« 
I<ord  Maocfield  vras  clear,  that  an  officiating  land-waiter  at  the  cnllom-houfe  could  never  be  efteemed  a 
kuJUe  domeftick  of  a  foreign  minifter.  t  Burr.  401 .  Nor  can  a  purfer  of  a  man  of  war.  3  WUf.  33* 
Nor  a  trader  refidiag  at  his  own  houfe,  his  fuppofed  mafter  being  abroad.  Barnes,  374.  Nor  can  aa 
ambaffador  take  one  into  his  ferrice  for  the  purpofe  of  fcreening  him  from  his  creditors.  3  Burr.  1676. 
Tberefoit,  the  perfon.  claiming  privilege  muft  fwear  that  he  was  in  the  fervice  at  the  time  of  the  arreft« 
4  But.  2015.  ^.  Whether  an  ambaflador  can  reuin  one  in  the  chancer  of  phyfician?  Uid.  A  fe- 
cretary to  a  foreign  minifter  is  privileged,  though  his  name  be  not  regiftered  in  the  office  of  either  oi 
tbe  fecretaries  of  ftate,  the  ftxtote  requiring  that  only  for  the  purpofe  of  proceeding  againll  the  parties  cri  - 
Bu&aiJy.  3  Ter.  Rep.  79.  4  Burr.  2017.  S.  P.  Therefore,  though  hit  name  be  not  regif* 
lEwd,  the  ikeriiTmoft  execute  the  procefS|  notwithftanding  the  production  of  a  certificite«  i  Wilf.  20.  J 

*'  Provided,   that  no  merchant  or  other  trader  whatfocvcr 
^  within  the  defcription  of  any  of  the  ilatutes  againft  bankrupts^ 
**  who  hath  or  ihall  put  himfelf  into  the  fervice  of  any  fuch 
*^  ambaflador  or  publick  minifter,  (hall  have  or  take  any  manner 
^*  of  benefit;    and  that  no  perfon  fhaU  be  proceeded  againft 
**  as  having  arrefted  the  fervant  of  an  ambaflador  or  publick  mi- 
"  nifter,  by  virtue  of  this  a£k,  unlefs  the  name  of  fuch  fervant 
**  be  firft  regiftered  {b)  in  the  office  of  one  of  the  principal  fecreta-  [(*)  If  no^ 
**  rics  of  ftate,  and  by  fuch  fecretary  tranfmitted  to  the  IherifFs  J^"*"y  •  , 
*'  of  London  and  Middle/ex  for  the  time  being,  or  their  under*  though' his 
**  flierifis  or  deputies ;  who  fliall,  upon  the  receipt  thereof,  Tiang  name  be  re, 
*'  up  the  fame  in  fome  publick  place  in  their  offices,  whereto  f,'n^j*^Jj^^ 
**  aU  perfons  may  refort  and  take  copies  thereof  without  fee  or  the  aa. 
^^  reward,  Fitag.aoo.] 

"  The  perfons  who  by  fuing  out  writs,  (^c.  violate  thi«  law, 
**  which  is  declared  a  publick  aft,  to  be  puniflied  at  the  difcre-* 
•*  tion  of  the  two  chief  juftice^  and  lord  chancellor,  or  any  V^o 
«*  of  them/* 

One  protefted  by  the  Genoefe  ambaflador  brought  a  bill  in  Abr.  Eq. 
Chancery,  and  was  ordered,  though  after  {c)  anfwer  put  in,  to  l?°*,P'.'  ^* 
give  (J)  fecurity  to  anfwer  the.cofts,  in  the  fame  manner  as  if  .^d  Archer, 
nc  were  a  foreigner ;  becaufe  by  the  above  ftatute  all  procefl^es  Pafch.1729. 
againft  ambaffadors  and  ^heif  fervanta  arc  made  void;  fo  that  *^'^'?''jj" 
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•  UkcoidH  if  the  bill  (hould  be  difinifled.  no  procefs  could  iffite  aeanft 
*>',»*•     him. 

aude  by  my 

Lord  Cowper,'  tfter  nifwer  pat  in,  Trin.  1709.  between  Btrret  and  Back,  (c)  Bat  it  has  been  denict 
In  the  Exchequer,  eren  before  anfwer,  whete  the  bill  wa&  for  an  injun^on  ts  ftay  the  ddendiot**  pm. 
ceedingi  at  law  in  ^jedment,  becaufe  the  plaintiff  was  in  a  manner  forced  into  this  coort,  (vis*  the  Ez- 
cbequeri)  and  did  not  come  in  originally,  Bunb.  Rep.  271.  pi.  349.  If  the  motioa  be  before  sa- 
^r,  the  defendant  will  not  be  obliged  to  put  one  in,  until  the  plaintiff  g?Te  bond  with  a  iiirety  to  die 
ienior  fix  clerk  not  towards  the  caufe  in  40I.  penalty  for  anf^Kwng  cofts.  s  Will.  452.  pi.  141. 
Mofely,  175.  pU  89.  {d)  A  depofit  in  money  will  not  be  permitted  inftead  thereof*    Bunb.  Rep.  351 

fl»  53- 

[Barbuit*!        [A  conful,  or  any  perfon  zGdng  in  an  office  of  that  kind^  it 

Tarn.  Taib,  ^^^^^i  ^®  ^^^  entitled  to  privilege. 
*  t8i.'  The  privilege  of  a  publick  minifter  is  annexed  to  his  fituation*, 

I>id.)  it  18  the  privilege  of  the  ftate  that  fends  him,  and  not  that  of  the 

individual :  he  cannot  therefore  wave  it,  or  forfeit  it  by  becom- 
ing a  trader^  C9V.3 


;Smenliment  and  SitofaiU 


(A)  Of  Amendments  at  Common  Law. 

(B)  The  feveral  Statutes  of  Amendment  and  Jeofail. 

(C)  Whether  the  Statutes  of  Amendment  extend  tq 
the  King,  or  to  any  Cnminal  Proceedings, 

(D)  In  what  Cafes  the  Proceedings  in  Civil  Caufes 
are  amendable,  and  the  Manner  thereof,  as  by 
amending  one  Part  of  the  Record  by  another  t 
And  herein 

1.  Of  the  Original  Writ  and  Prpcef$« 

2.  Of  the  Imparlance  Roll* 

3.  Of  the  Plea  Roll. 

4*  Of  the  Jury,  Procefs,  and  Nyi  Prius  Roll. 
5.  Of  the  Verdia. 

(E)  What  Defefts  may  be  amended,  or  arc  aided 
after  Verdifl: ;  And  herein 

I.  Of  the  Want  of  fufficient  Ccrtamty  in  the  Plaintiff's 
Declaration  in  not  fetting  forth  his  Caufe* 

a.  Of  Repugnancy  and  Surplufage. 

3.  Of  Infufficiency  in  the  Defendant's  Bar. 

4.  Of  immaterial  and  informal  Iflucs. 

(F)Of 
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(F)  Of  amending  the  Judgment* 

(G)  At  what  Time  the  Amendment  muft  be  made  ; 
and  therein  of  Records  removed  out  of  inferior 
Courts,  and  the  paying  of  Cofts. 

(H)  Where  Records  defaced  by  Defign  or  Accident 
will  be  fet  right  and  amended. 

[(I)  Of  Amendments  in  Equity.] 


(A)  Of  Amendments  at  Commoti  LaWi 

AT  common  law  there  was  but  little  room  for  amendments,  Bntt. 2* 
as  appears  by  the  fevcral  ftatutes  of  amendments  and  jeofails^  ^  ?tv^^* 
andlikcwife  by  the  conftitution  of  the  courts  j  for  fays  Britten,  liinance'of* 
the  judges  are  to  record  the  parois  deduced  before  them  in  judg-  E.  1.  was 
mcnt;  alfo,  fays  he,  E.  !•  [a)  granted  to  his  ju dices  to  record  ^?/^"^'^ 
the  picas  pleaded  before  them,  but  they  are  not  to  erafe  their  re-  that  when 
cords,  nor  amend  them,  nor  record  againft  their  enrolment,  nor  Cb.  Juft, 
any  way  fuffcr  their  records  to  be  a  warrant  to  juftify  their  own  J^?8***™» "» 

/;.,  .  '  ■*  '  nis  reign, 

mildoings.  moved  with 

compaiHoii 
for  the  circumflancn  of  a  poor  man  who  was  fined  138*  4d.  erafed  the  record,  and  made  it  6  s.  8d* 
^  was  5ned  800  marks.     4  inlt.  255. 

Hence  it  appears,  that  regularly  at  common  law,  neither  falfe  9  H.  7.  i5« 
Latifif  the  omiffion  of  a  word,  fyllable  or  letter,  or  other  de-  **•  ^^'^* 
fedl  or  variance  from  the   approved  and  legal  forms,   were  sco.'2  57. 
amendable.  a  Hawk. 

But  out  of  this  general  rule  there  are  the  following  cxccp*  g  co*.  x  57! 
tions :   i .  All    miflakes   were   amendable   the   fame   term,    be*  Biackmoit*f. 
caufe  it  is  a  roll  of  that  term,  and  fo  in  the  bieaft  of  the  court  *'^'** 
during  the  whole  term,  and  then  a  new  roll  might  be  brought  in 
the  caufe,  and  confequently  the  fame  roll  may  be  amended. 

That  part  of  the  count  which  records  the  writ  was  amendable  ^  Co.  i5^» 
at  common  law,  though  of  a  fubfequent  term ;  becaufe  the  re-  ^'  ^  ^J^* 
cording  of  the  writ  was  furplufage^  and  the  judges  were  not  to  Cro.  Car. 
record  againft  a  former  record.  '44-  Sand. 

317.  (In 
penal  aQioiu,  while  the  procfedings  are  in  paper,  miftakes  are  amendable  at  common  law ;  and  it  haf 
^n  done  where  feveral  terms  had  elapfed  Itnce  the  commencement  of  the  fuit,  and  ilHie  had  been 
joiced.  1  Burr.  Z099.  So  where  the  record  hdd  gone  down  to  trial,  and  been  afterwards  withdrawn* 
S  ^tUT.  1833«  But  this  is  a  matter  of  difcxttioA  in  the  Court,  and  a  fimiiar  applicatioA  lias  been  re« 
hfed.    a  Term  Rep.  707.] 

^n  eflbin,  if  the  plaintiff's  name  were  miftaken,  or  if  it  was  *  H.4,  4^ 
nudi  as  guardian,  when  there  was  no  guardian  in  the  writ,  was  Amend- 
amendable  at  common  law,  becaufe  fuch  an  effoin  was  contrary  meat,  7. 6 14 
to  the  writ,  and  confequently  an  enrolment  of  it  would  contradi^  B'*>« 
a  former  writ.  ^fe. 

Vot.  I«  X  Continuances 
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%  Co.  1 56.  Cor.tiTiuarices  could  be  amended  at  common  law  ;  as  vlicnf 

b.    Rc:l.  ^^  brought  a  bill  a^ainft  jB.  who  Touched  C.  who  entered  into 

^tt/«  for  this  wnrrantT,  2nd  pleaded  to  luue  ;  a  ventre  Janar^  and  a  juraf  inter 

Cro.  Eli*.  ^.  2nd  B,  was  put  in,  which  Juraf  ought  to  have  been  between 

r^\  YdT*  '^'  ^^^  ^'^  ''"^  becauie  it  appeared  by  the  record  of  theilTttey  and 
155.  the  award  of  the  veniriJiuuUf  and  the  venire  itfelf,  that  the ytfrj/' 

*  Mod.  316.  ought  to  have  been  between  A,  and  C.  this  was  amended,  othcr- 
^^       '    *  wife  it  would  have  been  an  enrolment  againft  a  former  record. 

Sera.  139.     2  Stra.  7^. 

8  Co.  156.  In  the  cafe  of  the  Vine  the  writ  was  amendable  where  the 
kuo  C  '  ^"^^^  ^^s  i'*  ^^  form,  as  in  a  quart  impedit  brought  by  die 
king,  the  writ  was  prefintere  inilead  of  prefentare ;  and  it  vaS 
amended  \  for  it  could  not  be  intended  that  the  original  in(litu« 
tion  of  the  Court  was  to  deftroy  or  kfien  the  prerogative  of  the 
king. 

■ 

(B)  The  feveral  Statutes  of  Amendment  and  Jeofail 

'THE  tying  down  the  Courts  fo  ftriflly  not  to  alter  their  rc- 
-*     cords  after  the  firft  term  was  found  very  inconvenient,  and 

many  judgments  were  reverfed  by  the  mifprifion  of  clerks,  ($V. 

wherefore  it  was  enacted, 
(tf)  The  **  By  14  Ed.  3.  f .  6.  That  by  the  mifprifion  of  a  clerk  in  any 

j"^^*  hT*'  '*  place  wherefover  it  be,  no  procefs  (hall  be  annulled  or  dif- 
ilitutcfofj.  **  continued  by  miftaking  in  writing  {a)  one  fyllable  or  one 
▼ourabiy  for  **  letter  too  much  or  too  little  ;  but  as  foon  as  the  thing  is  per- 
thc  ^«>'ors,  ((  ceivcd  by  challenge  of  the  party,  or  in  other  manner,  it  ihall 
extended  it  **  be  hailily  amended  in  due  form,  without  giving  advantage 
to  a  word,  s  «  to  tlic  party  that  challengeth  the  Came  becaufc  of  fuch  nuf- 

Co.  15S.  a.    ii  nrifion  " 
But  they  pniion. 

DVtrre  net  agreed  whether  they  could  make  thefe  amendments  as  well  after  jadgment  as  befoie,  S  Co* 

IC7.  b.  which  occafioned  the  9  H.  5.  c.  4.  by  which  it  i:i  declared,  that  the  judges  (hall  have  the  fame 

j»wer  as  well  -fter  as  before  judgment,  as  \oti%  as  the  record  or  proceG  is  before  them  ;  and  this  ftaWK 

js  confirmed  by  4  H.  6.  c.  3.  with  an  exception,  that  it  fliall  not  extend  Co  procefs  on  outlawry,  or  to 

Tecor«is  or  proccfl'es  in  Wuleu     Cii:  according  to  2  Sand.  40.  this  laft  exception,  and  the  like  ezceptioo 

in  8  H.  6.   c.  15.  fcem  t  >  be  annulled  by  the  (tatute  of  27  H.  8.  c.  26.  by  which  it  it  eoaded,  that 

the  laws  of  EngUnd  ihail  be  ufed,  ptadilcd  and  executed  in  IValeu 

«Co.  157.  Though  thefe  ilatutes  gave  the  judges  a  greater  power  than 
''inai^or^"'  '^^7  ^^^  before,  yet  it  was  found  that  they  were  too  much 
other' writin  crampt,  having  authority  to  amend  nothing  but  proccffes,  which 
nature  they  did  not  conftrue  in  a  large  fignification,  fo  as  to  comprc- 

iSdudcd"^'  hend  the  whole  proceedings,  but  confined  it  to  the  mefne  procefs 
-v,Tthin  the  and  jury  procefs :  wherefore  to  enlarge  the  authority  of  the 
wo:.ipro-      Courts, 

8  Mod.  314.       "  By  the  8  K  6.  cap.  12.  it  is  enaftcd.  That  for  error  affigncd 

12  Mod.      "  in  any  records,  procefs,  :or  warrant  of  attorney,  original  wnt, 

i;i}.    Ld.    it  Qp  judicial  panncl  or  return,  by  raziiig  or  interlining,  or  by  ad- 

ayn»*  5  5-  u  dition,   fubdraclion,   or  diminution  of  words,   letters,  titles* 

*«  isfc,  no  judgment  or  record*  fhall  be  revcrfcd  or  annulled,  bttt 

*•  the  judges,  in  any  record,  procefs,  word,  plea,  warrant  01 

9  «  attorney, 
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*^  attorney,  writ,  pannel  or  return  in  affirmance  of  judgment,  may 

^*  amerd  all  that  which  to  them  feems  to  be  the  mifprifion 

**  of  the  clerk,  (except  appeals,  indi£lments  of  treafon,  felony 

"  and  outla^yries  of  the  fame,  and  the  fubftance  of  the  proper  , 

*'  names,  furnames  and  additions  left  out  in  originals  and  exi- 

"gents,  contrary  to  the  i  H.  ^.  c.  $,  and  other  writs  containing 

"  proclamation  ;)  and  if  certified  dcfecllve,  the  parties  in  affirm- 

"  ance  of  judgment  may  allege  the  variance  between  the  rc- 

"  cord  and  certificate,    and  if  found  and  certified  it  (hall  be 

**  amended. 

"  By  the  S  H.  6»  cap,  ij.  the  judges  in  any  records  or  pro- 
*'  ccfles  before  them,  by  error  or  otherways,  or  in  returns  of 
*'  (heriffs,  coroners,  bailiffs  of  franchifes,  or  others,  may  amend 
"  the  mifprifion  of  the  clerks  of  the  courts,  or  of  the  fherifFs, 
**  coroners,  their  clerks  and  other  officers  whatfoever,  in  writing 
**  a  letter  or  fyllable  too  much  or  too  little." 

As  thcfe  ftatutes  extended  only  to  what  the  juftices  fliould 
interpret  the  mifprifion  of  their  clerks  and  other  officers,  it  was 
feund  by  experience,  that  many  juft  caufes  were  overthrown 
for  want  of  form,  not  aided  by  any  of  thcfe  ftatutes,  though 
they  were  good  in  fubftance :  wherefore  for  further  relief  of 
fuitors, 

The  32  H.  8.  cap,  30.  enaAs,  **  That  if  {a)  any  iflue  be  (i)  On  this  fia- 
*'  tried  (c)  by  the  oath  of  twelve  men,  for  the  (d)  party  plaintiff  y^'  *  «"«- 
**  or  demandant,  or  for  the  party  tenant  or  defendant,  in  any  ^^  coiicc-' 
"  courts  of  record,  judgment  fliall  be  given,  any  mifpleading,  tor,  has  the 
**  lack  of  colour,  infufficient  pleading,  or  jeofail,  any  mifcon-  ^^'l®^^"'"?, 
"  tinuance  or  (r)  (f)  (g)  (A)  difcontinuance  or  (/)  mifconveying  Danv*.  Abr. 
**  of  (k)  (/)  procefs,  misjoining  of  the  iflue,  (m)  lack  of  warrant  3S*' 
"  of  attorney  of  the  party  (n)  againft  whom  the  ifTue  (hall  be  (^)  ^"^y^t 
'*  tried,  or  other  negligence  of  the  parties,  their  counfellors  or  the  w  & 
"  attornies,  had  or  made  to  the  contrary  thereof  notwithftand-  ^rw^snot 
"  ing;  and  the  judgment  (hall  ftand  according  to  the  faid  verdift,  ^^'^'"l^^^^jt 
**  without  tcverfal."  muft  be  or« 

joined  upon 
the  fpecial  matter  alleged.  Cro.  Tac.  599.  and  vide  Sand.  8f ,  82.  (i)  But  If  in  replevin  the  plaintiff 
isnonfuit  after  evidence,  and  the  jury  aflefs  damages  for  the  avowant,  this  is  no  trial  within  the  adt }  for 
tb«  inquiry  of  the  jnry  19  only  in  nature  of  an  office  of  inqueft.  Cro.  Eliz.  339.  adjudged,  412.  ad- 
jodged,  axiid  viiie  Goulf.  49.  Hob.  69.  (c)  So  that  an  ifTue  upon  nui  tie/  record  is  not  wii?  in  the  adb. 
H  Co.  S.  a.  Cro.  Jac.  304.  {d)  In  trefpafs  againll  j4.  and  B.y  A»  pleads  no;  guilty,  and  B.  confefTes 
theadion,  and  a  writ  of  inquiry  is  awarded  upon  the  roll,  but  afier  £tfofl</ ^.  there  is  no  continuance 
entered,  and  afler  the  ifTue  is  found  for  the  plaintiff,  admitting  there  is  a  difcontinuance  quoad  B.  yet 
kit  aided  by  the  ftatute  }  for  B.  was  party  to  the  original,  and  is  privy  to  the  verdi^,  being  liable  to  the 
^•magei.  Sir  John  Haydon^s  cafe,  11  Co.  6.  b.  adjudged.  Roll.  Rep.  31.  adjudged,  and  vide  Cro. 
Jac.  304.  and  -vide  Cro.  Car.  313.— But  an  iflue  between  the  demandant  and  vouchee,  is  noc  withia 
the  ad.  And  Kelw.  107.  b.  5  Co.  36.  b.  11  Co.  6.  b.  but  per  Hob.  281.  this  opinion  is  quef* 
tiooed.  It  not  bang  faid  >arty  t»  the  original,  {e)  If  as  to  part  the  defendant  joins  iflue,  but  fays 
iK>tluog  as  to  the  reft,  and  this  iflue  is  found  for  the  plaintifT,  he  fhall  have  judgment.  Gomerfal  and 
Gomerfal,  11  Co.  6.  b.  7,  Leon.  194.  Godb.  55.  So  2  Roll.  Rep.  161.  Cro.  Jac.  353.  Hob.  187. 
3  Let.  39.  and  vide  Goulf.  109.  Bulft.  25.  Cart.  51.-— But  if  the  matter  is  p:eaded  to  the  whole, 
though  in  fa^  bat  in  anfwer  to  part,  this  is  a  bad  plea,  and  not  helped  by  the  ftatute.  Hard.  331. 
(/)  This  extend.^  as  well  to  thofc  on  the  part  of  the  plaintiff  as  on  the  part  of  the  defendant.  2  Roll. 
Rep.  i6i.  {g)  Dtfcontinuances  after,  as  well  as  thofe  before  verdi£fc,  are  within  this  ad.  Cro.  TA'it, 
489.  Cro.  Jac.  528.  and  v/^<  Cto.  Car.  236.  Cro.  jac.  2X1*  Cro.  £1.  320.  {b)  D.ifcontinoancet 
are  hdpedby  the  f^tute,  bot  not  mper(t€t  verdidls.  2  Leon.  196.  Cro.  £1. 133.  Godb.  57.  3  Lev.  55, 
(0  Bot  if  upon  an. information  of  ufury  the  Court  awards  ijub/.tefta  againfV  the  defendant,  this  is  not  a 
9a&Qanf\ng,  but  a  diforderly  procefs^  «ad  wt  aided  by  tbt  ilatucc.    TopllflTand  WaUer,  And.  48. 

l^  %  adjudged. 
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idjudged*  Kt\w.iiA.»  iHjudged,  and  there  faid  this  is  no  mote  helped  by  the  ftatute,  than  If  lA 
^tdmtKt  the  Court  (hould  award  a  petit  tafe,  or  in  a  real  adion  a  didrefs  or  attachment ;  for  fuch 
dlforders  were  never  intended  to  be  redrefled  by  the  ftatuce,  and  x/iJe  Cro.  Jac.  S9.  where  one  ptoceCs 
does  not  >^arrant  the  other.»So  when  a  venire  is  awarded  to  a  wrong  officer,  and  be  returns  it,  aa4 
theicupon  a  trial  is  had,  this  is  a  mif-trial,  and  not  helped.  Brownl.  134.  Cro.  £L  574.  586.  Moor, 
356.  pi.  4^2.  Yeiv.  X5.  5  Co.  36.  b.  —  But  that  mif-trlals,  as  where  \hc  venue  was  awarded  of  a 
wrong  place,  &f.  weie  not  aided  by  this  ftatote,  vide  Cro.  £1.  468.  Goulf.  38.  Winch.  69.  4  Leon. 
S5.  Cro.  Jac.  647.  Lit.  Rep.  365.  Moor,  91.  pi.  212.  Kclw.  212.  cCo.  36.  b.  {k)  But  if  there 
be  any  defcd  in  an  orginal,  or  In  the  return  thereof,  it  is  not  helped  by  this  a£l.  Kelw.  207.  And. 27. 
(/)  Ai  if  a  difiringas  is  awarded  where  it  (hould  be  an  habeas  corpora,  Savil.  37.  (m)  Fide  Leon.  175. 
Cra  El.  145. 1  S3,  where  the  entry  was,  that  the  defendant  ohtuiitfe  ptr  Higgens  attcr  Juimit  witboot 
ihewing  his  chriflian  name;  and  it  was  a/gucd  that  it  was  helped  by  this  ftatutej  and  in  Cro.  D.  153* 
it  was  laiti,  that  if  there  were  any  warrant  of  attorney,  and  his  name  appears,  then  it  may  be  ataenticd 
by  it  J  but  for  this  vide  Roll.  Abr.  2S9.  Leon.  175.  and  vide  18  Kl.  c.  14.  by  which  a  provision  is 
made  againft  the  want  of  any  warrant  of  attorney,  (n)  But  if  the  judgment  is  not  given  upon  the 
^erdi6^,  it  is  not  within  the  ad ;  as  in  debt  againft  an  heir  upon  the  bond  of  his  anceftor,  he  pleads  rient 
per  dtjcenty  except  twenty  acres  in  /).  and  the  plaintiff  replies  he  bath  more  in  S.  upon  which  they  are  it 
iffue ;  and  it  is  found  for  the  defendant,  bat  the  plaintiff  takes  judgment  upon  the  confe0)on  cf  the 
affets.  MoUin?ux  and  MoUineux,  Yelv.  169.  reverfed  by  reafon  of  a  difcontinuance;  Cro.  Jac.  236. 
reverfed  accordingly,  and  faid  the  ftatute  muft  be  intended  where  the  verdid  is  the  occafion  of  the 
judgment,  and  vide  Cro.  Jac.  21 1.  Cro.  £1.  339.  412.  [i^.  B%  This  laft  point  was  determined  on  the 
Itat.  of  ]8£1.  c.  14.] 

This  ftatute,  though  much  more  extcnfivc  than  tlie  others, 
and  though  it  very  much  enlarged  the  authority  of  the  judges  in 
amendments  in  midakes,  yet  it  remedied  no  omiflion  but  one, 
which  was  the  party's  own  neglcft  in  not  filing  his  warrant, 
which  (hould  not  after  verdidl  prejudice  the  right  of  the  party 
that  had  prevailed  5   therefore  to  remedy  the  omiflions  i^hich 
the  prevailing  party  might  have  been  guilty  of,  as  well  as  the 
other  fide, 
(4)  But  if         By  the  18  EHz.  cap.  14.  it  is  ena£led,  *^  That  after  verdift 
**  ^,'*ft^%   *'  given  in  any  aftion,  fuit,  bill,  plaint  or  demand  in  any  court 
tfid  c.  >k     "  of  record,  judgment  {a)  thereupon  fhall  not  be  ftaycd  or  re- 
pleads not      "  vcrfed  for  M'ant  of  form  touching  falfc  Latin  or  variance  from 
ftil^fou*nd     "  *^^  ^^giflf^i  or  (If)  other  faults  in  form,  in  any  writ  original 
fcrhim,\ut  **  or  judicial,  count,  declaration,  plaint,  bill,  fuit  or  demand; 
againft  the    "  or  for  {c)  (d)  Want  of  any  writ  {e)  original  or  judicial,  or  by 

there  U  *"'  "  '■^^^°"  ^!  (/)  ^^y  (^)  imperfea  or  (A)  infufficient  (/)  return  of 
judgment  by  **  any  fhcriff  or  other  officer,  or  for  wartt  of  any  warrant  of  at- 
dcfauit,  the  «  torney,  or  for  any  fault  in  procefsi  upon  or  after  any  aid^pncr 
want  of  an    ,,  and  vouclier." 

original  may 

be  alTigned  for  error  ;  for  the  verdi£i  being  found  for  A.  he  is  out  of  the  cafe,  and  it  is  as  if  the  a£tioB 
had  been  brought  againft  the  other  two  only }  but  if  the  verdj£^  had  been  for  the  plaintiff,  the  waot  of 
the  original  ^::oad  the  other  had  been  cured,  i  Lev.  210.  {b)  But  the  omiflion  of  vi  &  armis  ia  a 
declaration  of  trcfpafs  is  fubilance,  becaufe  that  is  the  inducement  for  the  king's  fine.  Cro.  Car.  407. 
lllarch,  T40.  Cro.  Jac.  443.  526.  536.  but  vide  Cro.  Jac.  130.  2  Roll.  Rep.  2S5.— So  is  the  affigo- 
Inentof  a  breach  upon  a  recognizance  for  good  behaviour.  Cro.  Jac.  412.  {c)  Leon.  30,  31*  ^« 
ivhere  the  original  was  determined  and  not  revived,  {d)  An  ill  writ  in  fubftancc,  or  a  good  writ  which 
warrants  not  the  declaration,  is  not  aided  by  the  i)atute.  Cro.  £1,  722.  Goulf.  126.  Yelv.  loS.  200* 
Sid.  S4.  5  Co.  37.  b.  3  Bulft.  224.  Roll.  Rep.  432.^When  the  variance  is  fuch  that  it  (baU  be 
taken  as  no  original.  Cru.  £1. 204.  Hob.  251.  Cro.  Jac.  654,  655.  Cro.  Car.  327.  Cro.  El-  286. 
3  Mod.  136,  lb  Mod.  318.  368.  XI  Mod.  68.  pi.  3.  171.  230.  240.  12  Mod.  235.  Titzg.  96* 
s  Roll.  Rep.  382.  5  Co.  37.  b.— But  not  fo  where  the  vitious  writ  is  certified  to  be  the  writ  upon 
which  the  proceedings  were,  and  that  there  is  no  other.  Cro.  Jac.  185.  479.  664.  675.  Palm.  4*^* 
Brownl.  96,  97.  Cro.  Car.  272.  281.  Jones,  304.  Latch.  116.  Yelv.  209.-— Bi>t  where  it  appca* 
there  was  ^  good  origin;!!,  no  averment  fliall  be  taken  that  the  proceedings  were  on  the  vitious  one. 
Cro.  Jac.  597.  Palm.  428.^-A6d  in  ejeBment^  where  the  declaration  recited  the  original  to  be/ff^JW- 
mtus  efii  there  b^ing  none  upon  the  file,  the  Court  would  not  intend  a  vitipus  one  }  but  that  there  w» 
a  good  one,  which  is  loft  5  and  that  the  plaintiff's  ckrk  miftook  in  the  recital  thereof.  Redman  and 
Edolph,  Sand.  317.— So  the  want  of  z  venire^  dijiringas^  fiff.  it  aided,  but  not  a  vitious  one ;  sad 
where  a  vitious  one  ihall  be  talLcA  as  one!^  vide  Cio.  £L  467.     Owen,  59.   Moor,  465.    N(^f  $7- 

Moor* 
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Moor,  6S4.  p).  944.  and  vide  Cro»  El.  2x5.  257.  259.  421.  433.  781.     Cro.  JaCi  65.  i6a.  396, 

Cro.  Car.  90.  Moor,  402.  pi.  535.  623.  pL  i^z,  696.  pi.  967.    Godb.  194.  Leon.  329.  Bulft.  1309 

131.   3  BuJfl.  180.   Brownl.  78. 97.   Yelv.  69.  Roll.  Rep.  2z.    $1*116,8.483.    March,  26.    2RoV« 

Rep.  285.  (e)  The  w«nt  of  a  bill  on  the  file,  which  is  io  the  nature  of  an  originiil,  h  aided  by  the 

equity  of  this  a£l.     Hob.  130.  134.  264.  282.    Joaes,  304.    Cro.  Car.  282.    Stile,  91.— and  Cro. 

Jac.  X09.  to  the  contrary  is  not  law.— ^«rrr  of  the  want  of  a  plaint  in  inferior  courts  j    but  how-<; 

ever  an  erraieous  plaint  is  not  helped.   Cro.  Jac.  xo8,  109.    Stile,  115.  Roll*  Rep.  338*     (/*)  But 

if  there  be  no  return,  as  if  ihe  writ  be  alhum  breve,  or  the  name  of  the  (heriff  not  indorfed,  this  is  noc 

helped.  Roil.  Rep.  295.    5  Co.  41.    Cro.  £1.  310.  509.   Yeiv.  no.    Cro.  Jac.  1S8,  189*   (^)  yi^ 

Stile,  91.    2  Roll.  Rep.  247.     In  the  return  of  the  venire^  the  words  quiliUt  juratorum  ptr  pUgUt* 

were  wanting;    and  Cro.  Jac.  534.  ferCuriamt  it  was  held  noc  as  a  blank  or  no  return,  but  as  an 

infofficient  one,  and  helped.     2  Roil.  Rep.  87.  adjudged,  becaul'e  by  the  appearance  of  the  jurors  Ic 

was  ialved,  and  faid  it  was  not  like  Dr.  HufTey^s  cafe,  where  pledges  were  wanting  upon  an  original, 

which  vide  3  Bttlft.  275,  276,  &c    Roll.  Rep.  445,  446,  447.    Cro.  Jac.  414.   where  ic  is  faid,  thai; 

not  finding  pledges  upon  an  original  is  merely  the  negle^  of  the  party,  and  fo  not  helped.— If  a  ven.re 

is  awarded  to  the  coroners,  and  rerurned  by  two  of  theoi  only  )   whereas  at  the  time  of  che  award  and 

ictam  thereof,  there  were  two  m^re ;  this  is  only  a  mif-return,  and  aided.     Lamb  and  Wifeman,  Cro* 

Jac.  383.  adjudged.  Hob.  70.  adjudged;  and  yet  if  one  (ktt\?[  of  Loudon  makes  a  return  without  the 

other,  this  is  no"  he'ped,  being  no  return  at  all ;  for  they  make  but  one  officer ;  .and  the  Court  knowa 

diatone  iherifF  there  is  two  perfons.  Hob.  70.   ^  Of  this  reafon  ?    {b)  Upon  the  return  of  a  venire 

ie  medicate  lingu^y  it  did  not  appear  which  were  denizens,  and  which  aliens.    Cro.  £1.  84X.  per  Cu' 

riam*  It  is  an  infufficicnt  return,  and  aided  by  the  ftatute.— Upon  \\it  venire  twenty -three  only  were 

letomed,  but  the  habeas  corpora  was  awarded  againft  the  twenty -three  and  A-y  and  eleven  of  the  other 

and^.  were  f.vorn,  and  tried  thecaufe.     Fines  and  North,  Jones,  302.  adjudged,  it  was  not  helped  ;  for 

A.  was  not  returned  by  the  flieriff'.     Cro.  Car.  278.    5  Co.  36J  b.  37.  ;i.    Cro.  El.  194.    Brownl.  274* 

Jones,  357.  and  viae  Sid.  66.— So  if  the  trial  had  been  by  eleven  of  the  twenty. three,  and  one  of  the 

tales  de  drcumJfa/ttiSusy  Sankill  and  Stocker,  Cro.  Car.  223.  adjudged  per  Curiam  ctmt.  Croke.    Jones* 

245.  but  vide  Brownl.  274.  where  it  was  adjudged  according  to  the  opinion  of  Croke,  vide  Latch.  54. 

bat  if  twenty-five  are  returned,  and  the  twenty-fifth  is  fworn,  and  tries  the  caufe,  it  is  not  helped* 

becaufe  a  mif-criai,  Cro.  Jac.  647.  but  if  tried  by  twelve  of  the  other,  it  is  helped.     Cro.  Jac.  647. 

This  was  before  forty-eight  were  returned  on  the  pannel.     (i)   In  nfcire  facias  upon  a  rec'>gnizance 

againft  the  heirs  and  ter-tenants  of  the  cooufor  the  HierifiF  returns  J,  S.  ter-tenant,  but  fays  nothing 

as  CO  the  heir,  and  J,  S.  pleads  to  iflue,  and  it  is  found  againft  him,  Cro.  Car.  295.  adjudged  by  three 

jodges  againft  Croke,  that  quoad  the  heir,  thete.  being  no  return,  it  is  noc  he  ped  by  che  ftatute  ;  but^rr 

Cn^e,  the  defendant  having  pleaded  to  iflue,  and  that  being  found  againft  him,  he  fhall  not  now  take 

advantage  of  the  heir^s  not  being  returned  furamoned,  and  Cro.  Car.  312,  3x3.  it  was  adjud^  for  the 

plaintiff,  becaufe  quoad  the  heir*  it  was  only  a  difconcinuaoce,  which  is  aided  by  the  32  H.  8.  c*  30* 

Joaes,  319.   adjudged. 

Thefe   ftatutes  extended  onljr  to  the  courts  above,    but  th?  2Saad.25Sk 
fabfequent  ftatutes  extend  to  all  courts  of  record,  and  remedy 
feveral  defedls  and  omiflions  not  included  in  the  former. 

By  the  21  Jac,  i.  cap.  13.  it  is  enafted,  «  That  after  verdict  W  Si(l.6r, 
"  for  plaintin  or    demandant,    defendant    or    tenant,    baily  in  (^)Cro.Car. 
"  aflife,   vouchee,   praiee  in  aid,  or  tenant  by  receipt,  in  any  ig^  4^0. 
**  aAion,  fuit,  bill,  plaint  or  demand,  in  any  court  of  record,  Jones,  395. 
**  judgment  thereupon  fliall  not  be  ftaycd  pr  reverfed  for  any  ^"^'  *®*'   , 
"  variance,  in  form  only,  between  the  original  or  bill,  and  the  Raym.  67. 
"  declaration,  plaint  and  demand,  or  for  {a)  lack  of  the  averment  (f)  This 
"  of  any  life,  fo  it  be  proved  the  perfon  living,  or  becaufe  the  noj^^  JgJ* 
**  venire^  habeas  corpora  or  diftringas  was  awarded  to  a  wrong  of-  the'venue 
"  ficcr  upon  any  infufficient  fuggeftion,  or  {b)  for  that  the  vifne  is  *"^««  ^^^ 
"  in  (r)  fomc  part  mif-awarded,  or  fued  out  of  more  or  fewer  ^^  ^^^ 
"  places  {d)  than  it  ought  to  be,  fo  as  fome  one  place  be  right  oneof  thofe 
'*  named,  or  for  mif*naming  any  of  the  jurors  in  {e)  furname  or  places  is  truly 
**  addition,  in  any  of  the  writs,  or  returns  thereof,  fo  as  they  be  ao"^Bu^"** 
^^.  proved  to  be  the  fame  as  were  meant  to  be  returned;  or  for  if  itarifea 
"  that  there  is  no  return  upon  any  of  the  writs,  fo  as  a  pannel  ^"^o™  '"^«- 
"  be  returned  and  annexed  thereto ;  or  for  that  the  Iheriff  or  [hoSghVn 
'*  other  officer's  name  b  not  fet  to  the  return  of  fuch  writ,  fo  as  feveraicoun- 
^  it  appear  by  proof  the  writ  was  returned  by  him  \  or  (/)  for  ?*^ '"^  *^ 

L'3  "  that  '^""^^^ 
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oneonij,it    **  that  tlic  plaintiff  in  cjcftment,  or  other  pcrfonal  aftion,  bcioj 
is  helped,      cc  under  agc,  appeared  by  attorney,  and  the  verdifk  paffied  Hot 

a  Lev.  121.    ..  u:,^  >»  . 

{J)  By  the  opinion  of  the  greater  part  of  the  judges,  where,  by  particular  cuftom  a  trial  Yvattobeip 
'  vic'wei*  of  the  four  wards  nfxt  adjoining,  and  the  'vmre  is  awarded  4'  vicin.f  of  twa  of  ihem  only,  it 
is  helped  by  the  (latute.  2  Sand.  Z5S.  But  Sanders  dubitannt^  whether  it  diould  extend  to  aid  anjr 
proceedings  except  fuch  as  were  according  to  the  courfe  of  thr  common  law.  {t)  But  this  exttnds  noc 
to  any  midake  in  the  chriAian  name.  Cro.  Car.  202.  (/)  Stile,  216.  *  218.  f*r  Roll.  Ch.  J.  If  the 
party  a.  pear  by  attorney,  where  he  ought  to  appear  by  guardian,  it  is  error,  and  not  helped  by  this  A^ 
tute.  Danv.  Abr.  2  V.  tit.  £rror,  fo.  12.  pi.  13.  and  Rolls  Abr.  i  V.  74.7.  p!.  13.  S.  C.  wheiebc 
fays  the  judgmrnt  was  reverfcd,  becaufe  the  party  plaintiff  nppeared  in  perfon.  Sec  2  Sand.  312, 113. 
]t  (eems  the  grneral  opinion,  that  when  the  piainiif}'  appears  by  attorney,  unlefs  it  is  pleaded  in  abax* 
menr,  it  is  cured  afcr  vcrdi^l  for  him,  by  the  ftat.  21  Jac.  i.  c.  13.  the  words  being  expreG.  The 
cafes  in  the  books  Mntra  (except  that  in  Stiies)  were  bffure  theftatute. 

« 

The  main  defign  of  this  ftatute  was  to  help  any  miftake  in  thr 

jury  proccfs,  but  there  were  feveral  things  ftill  to  be  fupplicd, 

and  feveral  others  to  be  adjudged  form,  which  were  always  con* 

ftrued  to  be  matters  of  fubftance,  and  confequently  not  aided  by 

iVent.aoo.  any  of  the  former  (latutes ;  wherefore  the  16  £5*  17  Car,  2.  was 

made,  the  aft  which  Twlfden  called  The  Omnipotent  AB, 
{fl)  This  aft  By  the  {a)  \t  i^  17  Car.  2.  cop.  8.  it  is  enafted,  ««  That  after 
was  only  for  «  verdiA  ill  any  a£Hon,  fuit,  bill  or  demand,  in  the  courts  of 
butT*  m^adc  "  record  at  Wejlm'injler^  county  palatine  of  Chejler  or  Durham^ 
perpctuai/>cr  "  or  of  the  great  feflions  in  Wales^  judgment  thereupon  (hall 
22&;t3Car.  <c  ^Qt  be  ftayed  or  reverfed  for  want  of  form  or  pledges,  ftierifF's 
?i)  But  this  "  name,  returned  upon  the  original,  or  for  want  of  pledges  upon 
extends  not  *^  any  bill  or  declaration^  or  for  want  of  a  profert  in  curia  of  any 
to  any  trial  «  deed,  or  of  letters  teftamentary,  or  of  adminiftration,  or  for 
4r*gounty!'  **  ^^^  omiffion  of  vi  tf  armis^  or  contra  pacem^  or  for  the  roiftakc 
Mod.  37.  "  of  the  chriftian  or  furname  of  either  party,  fums,  day,  month 
'99«  «  or  year,  in  any  bill,  declaration  and  pleading,  being  right  in 

(f)  ind^  **  ^"y  ^^^^>  plaint,  roll  or  record  preceding,  or  in  the  fame,  to 
upon  a  bond  **  which  the  plaintiiF  might  have  demurred  and  (hewed  the  fame 
coi^k^^"'d  "  ^^^  caufe,  or  for  want  of  hoc  par  at  its  eji  verificare^  or  hoc  para^^ 
for  the  per-  "  ^^^  'J^  verlficare  per  recordum^  or  provt.  patet  per  recordum ;  or 
formance  of  "  for  that  there  is  no  right  venue  \  fo  as  a  trial  was  by  a  jury  of 
OTlo"fwh'ch  "  ^^^  (*^  proper  county  or  place  {c)  where  the  {d)  aftion  is  laid ; 
¥r»s  far  the  "  ^^r  fhall  .any  judgjnqnt  after  verdid,  confe(Eon  by.  cognovit 
enjoyment  <«  aHionetn  OX  reliBa  vcrijicatione^  be  reverfed  for  want  of  a 
w>Tn the  **  rnifericordia  or  a  capiatur^  or  becaufc  one  is  entered  for  the 
fonftofJV.  "  Other ;  nor  for  that  ideo  confcjfum  eft  per  curiam  is  entered  for 
in  cm.  iy.  «  ideo  conjideratum  ejl^  isfc,  or  for  that  the  incrcafc  of  cofts  after 
ftndlSt*'*  "  verdift  in  an  aftion,  or  upon  a  nonliut  in  replevin,  arc  not 
pleaded  per-  "  entered  to  be  at  the  requeft  of  the  party  for  whom  the  judg- 
formance  «  ment  was  given,  nor  by  reafon  that  the  cods  in  any  judgment 
andThe^'  "  whatfoever,  are  not  entered  to  be  by  confeut  of  the  plaintiffs 
plaintiff  re-  "  and  tlxat  all  fuch  omiflions,  variances  and  defe£b,  and  (e)  other 
^h *E  *i**V  "  '"^"crs  of  like  nature,  not  being  againft  the  right  o£  the  mat- 
Ni  haVing  "  ^^^  °^  ^^^  ^^^^*  "^^  whcreby  the  iflfue  or  trial  arc  altered,  (hall 
title  by  "  be  amended  wher^.fuch  judgnjcnta  are  or  (hall  be  removed  by 
grant,  &e.    if  writ  of  crror/' 

entered) 

and  oufted  him ;  and  the  defendant  pleaded  th«  Earl  of  N.  had  no  title ;  and  thereupon  iflbe  *** 

joined,  and  tried  by  a  vif9$  Qi.Sbrub^nalkp  ud  fooadlorciic  plaiatiffs  and  though  no  i?(fi|p^^ 

aritf 
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■lie  of  die  valk,  and  It  could  not  be  inrended  a  vlll,  being  only  collaterally  alleged  as  a  thing 
granted,  and  not  as  i  place  where  any  fi^  was  done,  yet  being  tried  by  a  jury  of  the  county  where 
the  matter  of  the  ifiue  arofe,  ic  was  adjudged  for  the  plaintif}'  by  thre^  judges  coh*  T>Airdeny  who  faid  it 
YfU  noC  mthin  the  words,  and  being  a  new  law,  It  ihou.d  no:  ijo  talcen  accurding^to  the  intent,  againft 
tbeword$3  and  after,  error  was  brought;  but  the  parties  agreed,  the  defendant  making  the  plain tiflT 
6ttt/adion.  Lev.  207.  Sid.  326.  adjuJged  ffer  totatn  Cur  prater  Ivw/J^n,  though  ubjeAed,  the 
e^ion  being  laid  in  JLondon^  the  i^ue  (liould  have  been  there  tried,  unlels  lomc  other  place  had  beca 
ihcwrd  in  the  leccrd  ;  and  t/zJi  i  Lev.  22.  (</)  I'he  plaintiff  declared,  that  the  defendant  apud 
Lorden  j'aid  of  the  paintiff,  that  he  had  (lolen  plate  at  Oxford  \  Lnd  the 'defendant  jultlfied,  that  he  did 
fteal  piate  at  Oxford^per  ^uoad  he  Ipoke  the  words  at  L:nd6n\  and  the  plaintiff  replied,  de  wjuridjua 
frcfria,  Stt»  and  thereupon  ilfue  was  joined,  and  tried  in  IsOndon^  and  foynd  for  the  plaintitf';  an4 
though  it  was  aojudged,  tha;  the  only  point  in  Ulue  was,  whether  the  felony  was  committed,  which  Was 
trlab.«  at  Ojr/&r</ i  yet  the  plainti/T  had  judgment.  Croft  and  lioite,  Sand  247,248.  by  three  judges, 
who  faid,  that  the  Ifliie  being  tried  by  a  jury  of  the  proper  county,  it  was  within  the  exprcfs  woids  of 
tnellarute ;  but  Tyrifden/or/m  ft  cont* ;  and  by  the  reporter,  this  judgment  was  given,  not  only  againft 
the  opiaion  of  Twifden,  but  of  feverat  others,  as  he  was  informed  ^  and  being  of  couniel  with  the  de-. 
lendanr,  he  agreed  the  meaning  of  the  (latute  was,  that'the  IfTue  Diould  be  tried  in  the  proper  county 
where  it  arilca,  elfe  it  would  be  ,impoifibIe,  by  any  plea,  to  remove- the  trial  from  the  county  where  the 
adion  U  iaid.  Raym-  j8i.  adjudg(^d,  thai  )t  was  helped  by  the^itatote  ;  but  (aid,  (hat  the  defendant 
might  have  demaned  upon  it.  2  Kcb*  496.  adjudged,  Vent*  26}.  ciied  to  be  adjudged ;  fu  Adderly 
and  Wife,  2  Lev.  164,  165.  adjudged,  Vent.  203.  cited,  and  <i/;</^  Rjym.  792.  whert;  the  like  point 
was  in  queftion,  &  adjjrn^ ;  fo,  2  Jones,  8i.  &  adjcrn*.  And  In  the  cafe  of  Jenntng  and  Hunking, 
Vent.  263.  (where  the  Court  faid  it  Avas  within  the  words,  but  not  the  meaning  of  the  a^  ;  for  the 
iment'on  waj>  f  *,  that  the  triat  was  in  the  c  unty  where  the  iflue  did  ariie,)  but  in  regard  of  thelie  pre- 
cedents cited,  they  would  not  ilayju (^g men t;  but,  by  the  re}>ort  of  this  lall  cafe,  1  Lev.  ;2i  udoef 
not  appear  how  the  judgn.cnt  was  ;  but  Hale  Ch.  Juft.  there  faid,  the  meaning  of  the  {^atute  was,  if 
the  ilTue  was  tried  in  the  county  where  the  matter  theie.^f  arofe  j  for  it  is  not  reafonabie  to  believe  the 
paHiament  intended  to  alter  the  whole  courfe  of  trials,  and  to  have  things  tried  in  foreign  counties, 
& ddjinietur  i  and  by  the  report  of  the  fame  cafe,  3  Keb.  350.  371.  500.  the  parties  agreed  to 
amend,  and  lay  the  whole  matter  io  the  county  where  the  adion  was  laid  j  and  faid,  the  Court  inclined 
firoogly  againft  the  judgment  cited,     (e)  Raym.  398. 

The  above  ftatutes  being  chiefly  calculated  to  aid  Imperfcd^ions  Carth.  66^ 
after  verdi£l,  and  the  ftatute  27  Eliz.  c.  5.  aiding  defcGs  in  form  ^^'^'  '+9- 
only  on  a  general  demurrer,  it  was  thought  advifeable  to  enlarge  ^  '  ^' 
the  authority  of  the  Courts  further  in  favour  of  fuitors ;  and 
therefore. 

By  the  /\Ann.  cap.  f6.  for  the  amendment  of  the  law,  it  is  Note:  Thj$ 
cnaflred,  *«  That  where  any  demurrer  fliall  be  joined  and  en-  J^y '^J^*** '** 

tered  in  any  aflion  or  fuit  in  any  court  of  record,  the  judges  penned  by 

(hall  proceed  and  give  judgment  according  as  the  very  right  of  the  great 
"  the  caufe  and  matter  in  law  fliall  appear  unto  them,  without  s^^g„ 
"  regarding   any  imperfection,  omiflion  or  defecl   in  any  writ,  see2BiAop 
"return,  plaint,  declaration  or  other  pleading,  procefs  or  courfe  Burnet's 
**  of  proceeding  whatfoever,  except  thofe  only  which  the  party  ^H'-rimci* 
*•  demurring  Oiall  fpecially  and  particularly  fet  down  and  exprefs  p.  439. 
"  together  with  his  demurrer,  as  caufes  of  the  fame,  notwith- 
"  ftanding   that  fuch    imperfcftion,    omiflion  or  defeft    might 
"  have  heretofore  been   taken  to  be  matter  of  fubftance,   and 
"  not  aided  by  the  27  Eliz.  r.  5.  fo  as  fufhcient  matter  appear  in 
"  tlie  faid  pleadings  ;  upon  which  the  Court  may  give  judgment 
"  according  to  the  very  right  of  the  caufe,  and  no  advantage  or 
"  exception  (hall  be  taken  of  or  for  an  immaterial  traverfe,  or  of 
"  or  for  the  default  of  entering  pledges  upon  any  bill  or  declara- 
"  tion,  or  of  or  for  the  default  of  alleging  the  bringing  into 
"  court  any  bond,    bill,    indenture  or  other  deed  whatfoever, 
"  mentioned  in  the  declaration  or  other  pleading,  or  of  or  foic 
**  the  default  of  alleging  of  the  bringing  into  court  letters  tefta- 
\^  xnentary  or  letters  of  adminiilration,  or  of  or  for  the  omUTion 

la    4  «    of 
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**  of  vi  C5*  4n»i>,  £s^  centra  pacem^  or  cither  of  them,  or  of  or 
**  for  the  want  of  averment  of  hoc  paratus  eft  verificare^  or  hoc 
'*  paratm  eft  verificare  per  recordum  ;  but  the  Court  (hall  give  judg- 
•*  ment  accordmg  to  the  very  right  of  the  caufe,  as  aforefaid, 
^*  without  regarding  any  fuch  imperfediions,  omiflions  and  de- 
**  fe£ts,  or  any  other  matter  of  like  nature,  except  the  fame 
<*  fhall  be  fpecially  and  particularly  fct  down  and  (hewn  for 

«'  caufe  of  demurrer/* Andy  "  That  ail  the  ftatutes  oi  jeofails 

^<  (hall  be  extended  to  judgments  which  (hall  be  entered  upon 

"  confeffion,  nihil  dicit^  or  non  fum  inforinatuSy  in  any  court  of 

V  record,    and  no  fuch  judgment  (hall  be  reverfcd,    nor  any 

f'  judgment   upon   any  writ  of   inquiry   of  damages  executed 

**  thereon^  be  flayed  or  reverfed  for  or  by  rcafon  of  any  imper- 

f'  fcftion,  omiDTion,  defeft,  matter  or  thing  whatfoever,  which 

•*  would  have  been  aided  and  cured  by  any  of  the  faid  ftatutes 

**  of  jeofails^  in  cafe  a  verdifk  of  twelve  men  had  been  given  in 

•*  the  foid  aclion  or  fuit,  fo  as  there  be  an  original  writ  or  bill, 

*^  and  warrants  of  attorney  duly  (lied  according  to  the  law  as  is 

**  now  ufcd." 

Ctrt^.TS?,       Notwithftanding  the  great  enlargement  of  tlie  power  of  the 

id^Ra^m    J^^S^®»  ^7  ^^^  above  recited  ftatutes  in  amending  writs,  proceflcs, 

7t!  151.       ^c.  yet  none  of  them  were  thought  to  extend  to  writs  of  error; 

564.  and  the  rather,  becaufe  fuch  amendment  would  not  be  in  affirm- 

lo.  Comb.  *"^^  ^f  *^^  judgment  •,  but  it  being  found  that  defe<^ivc  writs  of 

354.   Salic,  error  occafioned  great  delay  of  juftice, 

4j.  fl.  9.  By  the  5  Geo,  i.  r.  13.  it  is  enaded,  "  That  all  writs  of  error 
**  wherein  there  (liall  be  any  variance  from  the  original  record, 
f*  or  other  dcfedl,  may  and  (hall  be  amended  and  made  agreeable 
**  to  ftich  record,  by  the  refpeftive  courts  where  fuch  writ  or 
^5  writs  of  error  (hall  be  made  returnable ;  and  that  where  any 
•'  verdidl  hath  been  or  (hall  be  given  in  any  adiion,  fuit,  bill, 
*'  plaint  or  demand,  in  any  of  his  majefty's  courts  of  record, 
f*  the  judgment  thereupon  (hall  not  be  ftayed  or  reverfed  for  any 
.  *'  defedi  or  fault,  either  in  form  or  fubftance,  in  any  bill,  writ 
*'  original  or  judicial,  or  for  any  variance  in  fuch  writs  from  the 
**  declaration  or  other  proceedings." 

[By  flat,  of  4  Geo.  2.  c.  26.  for  turning  all  law  proceedings 
into  Englijhy  it  is  provided,  /  4.  that  every  ftatute  of  jeofails  (hall 
extend  to  all  forms  and  proceedings  in  Englift)  (except  in  cominal 
cafes),  and  that  this  claufe  (hall  be  taken  and  conftrued  in  the 
moft  ample  and  beneficial  manner  for  the  eafe  and  benefit  of  the 
parties,  and  to  prevent  frivolous  and  vexatious  delays.^ 


(C)  Whether  the  Statutes  of  Amendment  extend  to 
the  King,  or  to  any  criminal  Proceedings, 

Cilb.  Hift.    |T  has  been  a  great  queftion,  whether  any  of  thefe  ftatutes  cx- 

vJtQ^.'         *^"^  *°  ^^^  ^^^  ^^  ^^^  ^^^Zi  cither  to  remedy  the  party  where 
Cir.  144.      he  has  prevailed  againft  the  king,  or  the  king  againft  the  party  j 

a  but 
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hut  as  It  has  been  ruled  in  both  cafes,  and  feems  now  ellabliflied  3  Mod.  7. 
that  thcfe  ftatutcs  do  not  extend  to  the  king,  it  will  be  need-  p^^*  .,,^  C^ 
Icfs  to  enter  minutely  into  this  inquiry ;  for  though  only  indiS-  m.  ^s^, 
ments,  appeals  and  informations  on  penal  ftatutes  are  excepted  in  Sera.  6i. 
all  the  ftatutcs  from  8  H.  6.  cap.  12.  yet  becaufe  the  firft  ftatut^  ^m'J^^^S. 
fays  it  (hall  be  amended  on  the  challenge  of  the  party,  in  which  [Penal  ac- 
the  king  caimot  be  included,  the  fubfequent  ftatutes  are  fuppofed  tionsarewit 
to  be  made  on  the  fame  platform  5  and  that  this  exception  is  only  ^"  *„„^ 

ec  almndafiti  cautela*  proceed- 

logs,  and  therefore  within  the  ftatutet  of  jeofails.  Cowp.  ^Si.  x  Wilf.  Z15.] 

Thus  in  a  quo  warranto  quare  the  defendant  claims  a  warren,  Jones,  310. 
the  defendant  prefcribes  for  a  warren  within  the  manor  of  Ridge,  Cro.  Cv. 
wid  the  venire  was  awarded  from  the  villa  of  Ridge ,  and  not  from  |"^    ^^^ 
the  manor  of  Ridge,  and  a  verdid  for  the  defendant ;  the  court  c.  20.  f.  7, 
awarded  a  new  venire*,  becaufe  they  held  the  kins  was  not  within  [Tbe-i/m;«r 

aL    n.  .  .  rr  « now  to  he 

the  ftatute  2 1  Jac.  i .  r.  1 3 .  ,^^^d  .^ 

die  Lody  of  the  county,  v'uU  the  ikat*  4  Ann.  c.  16.  f.  6.   and  24.  Geo.  a.  c.  x8.  f.  3.    yuu  hcaA 

So  in  an  information  for  a  feditious  libel,  the  venire  was  re-  SaUc.  5?, 
turaable  13  OHober,  and  the  dj/fringas  teftcd  24  OBober,  this  was  P'*  '4- 
adifcontinuancc,    becaufe  not  returned  in  the  prcfencc  of  the  ^  q  ' 
party;  and  notwithftanding  the  queen  had  a  verdict,  the  court  iLd.Rarm. 
would  not  amend  it,  though  fuch  "amendment  Mould  have  been  J??'/ ^^^*' 
i  warranted  by  the  roll,  where  the  diflringas  was  well  awarded.  J^^J^ 

The  Queen  v.  Tutchin^  by  three  judges,  btfiamtGoiM^ 

.   But  it  has  been  adjudged,  that  the  feveral  provifos  in  thefc  Cfo.  Jac. 

i  ftatutes,  which  except  appeals  and  indiftments  of  felony,  Cffr.  J.^^'^g 

and  that  they  (hall  not  extend  to  any  writ,  bill,  a£iion  or  informa-  stiic,  307. 

tion  upon  any  popular  or  penal  ftatute  j  do  not  {a)  extend  to  *  Sand.  2  58. 

thofe  cafes  in  which  a  remedy  is  given  by  way  of  recompence  to  ^,1^^^,^*^ 

I  a  party ;  as  upon  the  ftatute  of  wafle,  for  not  fetting  forth  tithe,  vuhmcnt  of 

forcible  entry,  to'r.  w«id  upo» 

the  ftatute 
«f  Wzfm.  2.  c.  35.  is  within  the  proTifu.     Dr.  Hufly  and  Moor,  3  Bialft.  275,  276.   Hob.  101  • 

Alfo  by  the  4  Ann.  cap.  16.  for  amendment  of  the  law,  it  is  [(*)  A°»' 
mfted,   "  That  all  the  ftatutes  oi  jeofails  fliall  extend  to  all  ^^^Haidlthail 
"  fuits  in  any  of  her  majefty's  courts  of  record  at  Wejlminjler,  teas  were 
*'  for  recovery  of  any  debt  immediately  owing,  or  any  revenue  imported 
**  belonging  to  her  majefty,  her  heirs  or  fucceilors,  and  ftiall  alfo  ^^^^^^^ 
"  extend  to  all  other  couits  of  record."  (^)  day  of  cx- 

hib'ting  the 
htfoniMdoo,  which  was  the  day  of  the  feizure,  and  of  courfe  would  have  been  eicloded  :  love  waa 
*^foie  gifen  to  amend,  by  extending  it  to  the  next  day.  bunb.  49.  p.  80. ,  An  information  on  the 
«ft  of  Mfigaiion  was  amended,  by  fubftituting  the  words  India  g^dt  inftead  o( /ilks  }  but  the  addition 
•f  other  goods  was  not  aUowed,  for  that  would  have  been  to  have  made  a  new  information.  Id.  252. 
)•  3^7*  In  one  cafe  an  amendment  was  permitted,  which  made  juice  a  new  offence ;  his  was  in  an  in- 
formation of  feiaure  for  importing  brandy  and  rum  in  calks  under Jixty  gallons,  by  miking  it,  as  to  t he 
iBfli  in  caOcs,  under  twenty  gallons.  Jd.  334.  p.  415.  But  where  an  indenture  of  appaifemert  wat 
^«cd  Wfore  the  writ  of  appraifemeot,  the  Court  iodiaed  to  think  it  might  be  amended.  Id.  58* 
J- 99] 

And 
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VM  tit.  And  by  the  9  Ann.  cop.  20.  fe^.  7.  it  is  enaftcd,  «  That  the 

f^ai^"'''       ^*  ftatutc  for  the  amendment  of  the  law,  and  all  the  ftatutes  of 

"  jeofails  (hall  be  extended  to  [all  writs  of  mandamus  and]  infomia- 

**  tions  in  nature  of  a  quo  ivarranio^  and  proceedings  thereon  for 

•*  any  the  matters  in  the  faid  a£l  mentioned.'^ 


(D)  In  what  Cafes  the  Proceedings  in  Civil  Caufes; 
are  amendable,  and  the  Manner  thereof;  ashy 
amending  one  Part  of  the  Record  by  another. 
And  herein, 

I.  Of  the  Original  Writ  and  Procefs. 

%  Co.  156.  /T»HE  original  writ  is  made  amendable  by  8  H.  6.  cap,  12.  an4j 
Cro.EJ.644.  1  Qxh^x  liatuies,  when  it  is  not  made  out  purfuant  to  the  iw 
tit.Rep.50.  ftruftions  given  to  the  curfitor;  and  likewife  in  thofe  mifprifioi^| 
S.  P.  but  which  appear  to  be  vitia  fcriptoris^  and  are  not  of  the  fubftance  of] 
itruaions  *^^  ^"^ »  ^^  where  the  inftrudiom  to  the  curfitor  are  fox  2Lpridft\ 
were  wrong,  again  ft  Lenthrop  Franks  MiUte^  and  the  curfitor  makes  the  orij 
\x  is  not  ginal  Lenthrop  Franks  Generofoj  the  writ  {a)  Ihall  be  amended  act] 
a"vent!*46.  cording  to  the  inftruQions  given  the  curfitor. 

49*  130.  S.  P.   Sid.  412.  S.  P.     {a)  So ^tvija  ht  demjit,  Ko\,  Ahr.  if)%.    Hob.  249.   Brownl.  13O1] 
Pacariam  for  VicanatUy  Hob.  12".  weic   amended,  becaufc  the  inftruftions  to  the  cvrfitor  in  b 
cafea  were  right.      [A  ca.  J.i.  amen  Jed  afte    it  h:id  been  execured,  by  the  award  of  the  writ  00 
roil,     z  Bl.  liep.  S^6.     A  biU  of  M.JJltfX  filed   as    of  ^ec^^d    of  24  G.  a.   when  it  ought  to  ba« 
been  of  the  25th,  amc/idwd  by  tiie  pracipe.     i  Term.  Rep.   787..     A  bill  of  MidMefeXf  byacommoil 
informer  in  debt  on/yf  amended  by  infertin^  <<  in  a  plea  of  trcfpafs  with  an  ac-ttiam  in  debt*    i  °' 
Kep.  462.] 

^Vent.  152,       So  if  inftru(3ions  are  given  to  the  curfitor  for  drawing  a  writ 

^gainft  Wtfthyy   and  he  by  miftake  makes  it  Wejllyy  and  ft)  are  all 

the  proceedings  afterwards,  this  fliall  be  amended ;  and  accord' 

ingly  the  Court  ordered  the  curfitor  to  attend,  who  fatisfyii 

them  that  his  inilruftions  were  right,  they  ordered  the  original 

to  be  amended  in  court,  without  any  application  to  the  Chan* 

eery,  or  order  thence,    and  they  amended  all  the  proccedingi 

after. 

i  Lev.  173.       So  when  there  arc  two  defendants,  and  the  writ  is  praapt  to 

a  writ^  k '"  '^^"^  \iOX!ii^  quod  teneat  conventlonem^  this  fliall  be  amended,  be* 

was  rlddat     caufe  the  inftruftions  beginning  againft  feveral,  the  curfitor  had 

jnftead  of     not  purfucd  them, 

»  Sand.  38.  ^  ■ 

Cro.Car.74,         A  quare  impedii  was  brought  ad  prafentand^  ad  eccUftam  it 

Turner  an4    Wation^  where  it  fliould  have  been  ad  vicariam  ecclejtte  de  IFationf 

"^"*        though  this  be  an  error  in  fubftance,  the  vicarage  being  diftinft 

from  the  parfonage  ;  yet  becaufe  the  inftruftion  to  tlie  curfitor 

was  right,    and  this  a  peremptory  writ,  it  was  allowed  to  be 

amended. 

f»Co»  159.        So  if  the  party,  in  order  to  have  a  formedon  in  defcendcr, 

^'  draws    inftruclions    that    the    land    defcended  to  him  as  fon 

and  heir  of  the  donee*  and  the  clerk  draw$  the  writ  that  the 
^  *  land 
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hnd  defcended  to  him  as  fon,  and  omits  heir,  if  the  clerk 
ihcws  his  inftruftions,  and  will  make  oath  thereof,  it  ihall  be 
amended. 

Aifo  the  writ  was  holden  amendable  if  there  wa^  (a)  falfe  LatWf  Tf )  For  a 
or  a  word  that  was  no  Latirij  if  it  were  only  in  the  \b)  form  of  a  tw^'^^lf^ 
writ ;  but  if  it  were  of  the  fubftance  of  the  writ  it  could  not  \  Latin  and 
for  by  the  ftatutes  the  Courts  are  allowed,  where  they  have  fuffi-  no  Latin, 
cient  authority,  to  amend  the  form  of  that  authority,  but  not  to  jVem^^V?** 
jnake  an  authority  for  themfelves,  by  altering  the  fubftance  of  {h)  Tbere  u 

Ac  writ.  ^  « diverfity 

between  the 
B^Iigencc  and  the  nelcience  of  the  clerk ;  for  the  negligence  (as  if  he  had  a  copy  of  the  bond,  and 
does  not  follow  it)  {hail  be  aniendcd  ;  but  his  nelcicnce  or  ignorance  in  the  kg^l  form  and  caofe  of 
«igirais,  is  not  amendable  \  for  if  this  were  allowed|  it  would  introduce  error  aad  barbarity  into  legal 
ynfff flings.     %  Co.  1 59.  a.     Lev.  1. 

« 

•  Therefore  if  the  writ  be  imaginavit  {or  imaginatt/s  f/f,  ox  avs  8  Co.  159. 

fcr  avie,  it  fliall  be  U)  amended.  .  ^•  '^^^»  ^' 

'  \  /  »  pi.  17.  s.p. 

%  Benai.  33.  S.  P.  cited*  And.  24.  S.  P.  cited,    (r)  But  in  BI«ckmore*$  cafe,  8  Co.  1 59.  b.  hos  Brevt 

iot  hic  brew  is  beid  not  amendable  j  bntjuarcf  &viiie  2  Ventk  173.  wliicb  feems  to  hoid  otherwiiiB* 

But  the  eflential  part  of  a  writ  is  not  amendable ;  as  in  affife,  i^»  «• 
^hcrc  the  te/^e  was  duodecno  regis  for  duodecimo^    the  writ  was  p^et.**** 
abated ;  (d)  becaufe  it  would  have  been  erroneous  to  have  pro-  {d)  Difirie* 
ceeded  on  a  wrcng  writ;  for  this  could  not  have  been  pleaded  in  ('•wwjwhta 
lar  of  a  new  affife  j  and  the  Court  could  not  amend  it,  becaufe  jj,^°^a 
pbe  curfitor  was  judge  of  the  day  when  the  writ  ifTued,  and  d^pruaio- 
jAcrc  were  no  inftrudions  to  amend  the  writ  by.  *"?  *"  * 

'  writ  of 

ilK/e  not  amendable.  Freeman's  cafe,  5  Co.  43.  adjudged.  Cro.  El.  462.  adjudged,  the  word  there 
^i^d'^ruffknem  with  an  /,  and  not  an  «.  2  Buift.  51.  cited,  and  vide  Hue.  56.  indicari  for  indiBari^ 
iNaKoL  Rep.  255. 

So  if  a  writ  be  brought  againft  executors  in  the  debet  and  dett--  %  Co.  159. 
Wi  that  (hall  not  be  amended,  becaufe  the  aflion  is  mif-con-  ■*  5^0.36. 
^ved,  giving  the  Court  authority  to  proceed  againft  executors 
frepropriOf  when  they  are  not  fo  chargeable  by  the  law. 

But  the  negligent  {e)  omiflion  of  what  the  clerk  in  courfc  ^  Co.  r6o. 
Wght  to  have  infcrted  (as  the  omii&on  of  del  gratia  J  in  the  ftilc  J^rit^oVpar* 
tf  the  king,  ihall  be  amended.  tition,  the 

omiffion  of 
Al  voids  ^epr^s  fuare  ntufmriit  was  fuppliod.  S  Co.  i€o.  a.— Tn  a  fuare  imptditt  the  word  ad 
^omitted  and  amended,  Goulf.  78.  Cro.  £1.  xX9.-«-In  afonmedw  of  iandi  in  L*  the  word  in  was 
Qfiiited  and  amended.  Noy,  73.  [Tefte  of  a  capias  amended,  as  vitium  ctfricit  and  contrary  to  im* 
ified  iftftruaions.  2  BI-  Rep.  91S.  i  Term  Rep.  C.  P.  291.  A  n plication  amended  after  TerdiA^ 
if  iofeitiaf  the /w/t/rr  inAsad  of,  €fc.  Sayar  v.  Pocock,  Cowp.  407.] 

m 

And  here  it  may  be  proper  to  obferve,  that  the  want  of  an  (/)  (/)  So  it  tht 
original  is  {g)  helped  after  the  verdia  by  \%Eliz.  c.  14.  fo  is  the  '!^l^^ ^^ 
want  of  2^{b)  bill  upon  the  file,  (1)  but  the  ftatute  does  not  ex-  firingL,  and 
tend  to  help  a  vitious  writ.  ^^  PIJ.' 

ft**  the  notes  on  18  Bi.  c.  14.  and  %  Salk«  454.  2  Ld.  Raym.  xz43.     li)  ^idtfupraiht  notes 
<|  18  £1.    [h)  That  the  want  of  bill  upon  the  file»  which  is  in  nature  of  an  original,  is  aided  by  the 
"^ty  of  the  ad.    Hob.  xao.  xitm  264.  &Sa«     JonMj  304«   Cio.  Car.  %%%•    btyie,  91.     (/}  Cro. 
7*4.    YelvioS.    Sid.  84,"^     * 

But 


ft: 
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^L'Z'  .,  ^^rjf  ;^^  ^"gin^lbe  mjfrecited  on  the  n>l],  as  in  ejeament, 
Redman  404  Jf  *'  ™^  fummomtus  inftcad  of  aUachiatusy  after  vcrdift  if  od 
¥*ioiph.  fearch  no  original  is  found,  it  will  not  be  error,  for  the  ftatutc 
helps  the  want  of  an  original  to  all  intents,  as  if  there  had  been 
a  good  one  on  the  filc^  and  if  there  had  been  a  good  one,  fuch 
mifrecital  would  not  have  been  erroneous  ;  and  if  the  recital  of 
the  original  be  but  form,  it  was  not  neccffary  after  rerdift  to 
vnend  the  bill. 

2.    Of  the  Imparlance  Roll. 

Roll.  Akr.  After  the  firft  term  it  is  allowed  in  C.  B.  to  amend  the  inh 

jLfe.  146.  P^'^^^ncc  roll  by  the  office  paper-book,  bccaufe  that  is  inftrudions 

»Roa.  to  the  prothonotary  to  enter  up  the  imparlance  roll,  and  there- 

Rtp.  i5»-  fore  that  is  equally  amendable  as  the  original  is  by  the  inftnio 

H^Vs?  ^^°5  g^^^**  *^  curfitor ;  but  this  muft  K  on  affidavit  that  ihc 

Lr-Rtt.  papcr-bock  has  not  been  ultercd  fincc  the  defendant's  attonici 

«-x.    la  has  put  his  hand  to  it.                                                                ^ 

I  l|o^  thclxIUiiiJ  die  fpfllry  the  office  paper-bock,  bccaufe  this  is  inftrudnni 

5  ta  they  camot  amend  from  any  ocfaer  paper.book,  bccaufe  fuch  book  i$  mT 

« t-rodkc  to  sake  «p  both  die  roU  and  the  bill  5  but  %rhcTe  there  is  no  office-book,  tf 

" ^   »•  fenas  they  OiooJd  amend  either  the  bill  or  the  roll  by  the  dcdw. 

"*      *  "PJt  hecaafc  foch  dcclaradoa  is  the  only  inftrudion  to  tbe 


•  Ii  J".  2-  a  ».:  »  ^  i.'-:  »«d.  w-ueTs  ^rf  a  privil:^  perfon.— Where  a  bill  is  not  filed,  tl* 
C.-Mr:  r      Tc-r*:  a  r  r-r  jv..  rr  it  i n,  ^---^i  is^ulnag  iolo  die  dme  of  filing,  and  give  die plainti 


t   *.  >i*  •  -  **" 


i=  ?  rr  -=.r=:  r  *  j^--t.  .  ?t  rrc  r-  i  :4      Gardsser  a^aini  Browne,   Trin.  15  Geo.  3.  B.r4 
r  5>-.  -  r  c  .       ?*:  jtT  Asoc-^-t;  A^  -»c  be  BAde  u  this  manner  after  veidia,  if  it  change  the* 

I.e.  Xaw  1:  tV^  Kll  oa  die  £k  be  with  blanks,  or  the  imparlance  roll  tc 
J:^^^,  .  ^  '^^  :~  b'i-.L?  :.>r  ditcs  or  quantities,  yet  it  may  be  amended  b| 
U.V.  77.  - -'  r-^?^  ^T  *^  ck^  themfelves,  until  a  recordatur  be  ordered 
K^  .. .  ci"  :r.<  xrrd:<l  letumcd  on  the  nifi  prius  roll ;  but  after  fudi 
X,-  v-,v  r^.-.^^  A*-  j:  can  cnhr  be  amended  by  the  Court;  for  the  roll 
v'.%  i  „  •  -^  » •*"  *-"-  pn?:hoaourT  to  be  made  up  according  to  the  paper. 
.  .^  K  v^k*  urtil  the  rrczrluur  of  the  verdift  be  allowed;  but  if  aftcr» 

i"^  be  entered,  it  is  ordered  on  the  roll  in  Jatu  joftj 
ino  chea  the  Court  is  fuppofed  to  take  conufance  of  it,  ia 
\ii:i:  nv-::;::<r  it  then  was;  and  if  the  clerks  might  afterwards' 
*  ^*  .^     .**^:t  :h^  rrll  after  entqr  of  the  verdift,  they  might  amend  it  in 
i,,  N.  jiv'  tV  VvTucl  trhich  b  on  the  nifi  prius  roll,  which  was  fettled 
•♦«^  bf  the  juic«  of  K:,i  priuT^  and  cannot  be  altered  but  by  rule  of 

Xvu.  xk>  TSr  irrsrarrancc  roll  cannot  be  amended  by  the  original  writ, 
"^^  ^  ^  ^  t<V4uie  the  cririnal  writ  is  the  authority  on  which  the  Court  pro- 
viT  nCTx  vvv\:>s  which  die  plaintiflF  muft  profecute,  for  otherwife  he  docs 
^-  .sr  v,^4.«.i  tv^  pw<txd  in  that  caufe. 

ns**v  »•  ^»>.^^t*;  -ftrr  TJkr>i  i:  its  abaiementy  for  he  has  abtted  his  own  writ  by  profecuring  it  la  a 
^as*s  ^  vv"  N'*  »  >«*:  f  i?  xirto  13  ittbibnce»  the  defendant  may  move  in  arreft  of  judgment,  beciufc 
>k,v  i^*-  »»>  ^^t."  v.r«  |v>  p  vv«d»  having  piofecuted  a  different  matter  from  that\vbich  the  writ 
M«X\  :}  V  -.-f  V'^'^i  (o  takccogaiaaoceof.    Jon.  304.  Cn>«£h'z.  722.    Cxou  Jac.654. 
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iTic  imparlance  roll  cannot  be  amended  by  the  plea  roll  or  RoU.  Abr. 
^ifipnujToli'i  for  the  imparlance  roll  is  the  original  declaration  ^^'  ^'**' 
and  the  ground  of  all.  Lit.Rep.72« 

Hut.  92.  Hetl«  59.  3  Bulft.  227*  Hob.  76.   Latch.  165* 

But  if  the  declaration  be  againft  H,  B.  and  he  imparls  by  the  Roll.  Abr. 
name  of  R.  B.  but  pleads  by  his  right  name  H.  B,  this  is  no  ma*  *99* 
terial  fault,  becaufe  it  is  only  a  continuance  from  one  term  to  an- 
other, and  by  pleading  by  his  right  name  he  acknowledges  he 
nnparled  by  a  wrong  name. 

3.     Of  the  Plea  Roll- 

The  plea  roll  may  be  amended  by  the  imparlance  roll,  which  Hob.  76. 
iis  no  more  than  a  recital  of  the  imparlance  roll,  and  begins  with  ^°"*  ^^'* 
ian  a!ias prout patety  being  the  count  of  the  fecond  term^  to  which 
[the  defendant  pleaded  ore  tenus* 

If  there  be  a  miftake  in  the  attorney's  name,  it  may  be  amended  Moor,  711. 
by  the  warrant  of  attorney ;  for  the  warrant  of  attorney  being  pre-  f  W  !«  ^ 
cedent,  will  amend  the  plea  roJl,  and  the  Court  will  take  notice  Richirda 
I  that  it  is  the  fame  that  appeared  {a).  qui  tam  v. 

I  Brown,  the 

>  Court  of  K.  B.  gave  leave  to  do  the  very  reverfe  to  what  was  done  in  this  cafe,  mx,  to  alter  the  name 
I  IB  the  warrant  of  attorney  to  that  in  the  declaration,  and  this  after  error  brought,  and  that  vatiance 
I  afigoed  for  error.    Doug!.  1 10 .J 

I 

[    But  if  the  name  of  a  ftranger  be  put  into  the  plea,  this  will  be  Yeiv.  38. 

icrror,  for  it  cannot  then  appear  to  the  Court  that  the  fame  man  S^he  dedi* 

[that  appeared  did  plead,  and  then  there  was  no  plea  pleaded  -,  and  fion  here  re.. 

jib  if  the  defendant's  name  be  miftaken  in  the  putting  in  his  plea,  'wred  10,  la 

as  if  in  an  audita  querela,  the  plaintiflF  furmifes  that  he  entered  into  ^*rt°of^* 

^iftatute  of  300/.  to  the  defendant,  for  the  payment  of  ^oLper  errour:  and 

«w.  for  fix  years,  to  John  Bujbj  a  ftranger,  if  the  defendant  comes,  t|jc  rcafon 

^pAproteftanf^  &c.  pro  plac'  idem  Johannes  Bujbj  inftead  of  the  %2Vla 


defendant  \  this  is  erroneous,  becaufe  it  does  not  appear  to  the  why 
Court  that  the  plea  was  put  in  by  the  ftranger,  to  whom  the  pay-  Mnendmcnt 


an 
dm 
could  not  be 


l^cnt  was  to  be  made,  and  not  to  the  defendant ;  but  if  the  plea  ^"^^  x^^i^ 
ihad  been,  that  the  pradifF  plaintiff  venit  &f  dicity  inftead  of  the  de-  cafe,  is,  that 
fendant,  this  will  be  conftrued  to  be  the  mifprifion  of  the  clerk,  ?*j?i^* 
fcrit  is  apparent,  that  the  plaintiff  could  not  be  the  defendant;  {lexAtl\y 
DQt  it  (hall  be  fuppofed  to  be  put  in  by  him  that  appeared,  fince  ihewn  for 
Acre  is  no  other  perfon.  ""'*  ®^  ^^ 

'  murrer  in 

the  Court  below,  and  the  judgment  of  the  Court  had  pafi*ed  upon  the  caufe  fo  ihewn,  and  therefore  a$ 
^■^adiae&ts  were  oufted.]    Cro.  Elis.  904. 

4*    Of  the  Jury  Procefs,  and  Ni/i  Prius  Roll. 

If  the  venire  be  of  the  fame  place,  and  in  the  fame  a£iion,  and  ^^«  bead 
ktwccn  the  fame  parties,  all  other  faults  will  be  amended.  ®^  7*"''* 

But  if  the  place  be  totally  mifawarded,  this  is  not  helped  by  Vidt^Asm, 
j»jr  ftatute  ;  but  if  it  is  only  mifawarded  in  part,  this  is  helped  ^*  '*•  '•  *' 
Vy  the  exprefs  words  of  at  Jac.  i.  cap.  13.  ^  *"  **j3^ 

£3.    Thtt  the  award  it  to  be  at  large  of  the  body  of  the  county  3  and  3  G.  a.  c.  is*    Head  of 

In 
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la  cje£lflieiit,  where  the  venire  was  Je  placif  tranfgrejfims^ 
Ofnitting  fcT  ejecHznis  fimue^  the  Court  held  the  venire  to  be  ill, 
becattfc  it  was  not  in  the  fame  a£lion,  for  an  aftion  of  trefpafs 
and  ejeAnent  are  differenf,  and  there  might  be  an  adion  of 
trefpa{s  between  the  fame  parties ;  but  if  the  dlftringas  had  been 
rigkty  they  would  have  judged  this  venire  to  have  been  null,  aud 
tbc  want  of  a  venire  is  aided  by  the  (latute. 

If  the  jurata  mentions  the  iflue  to  be  de  placif  tran/greffmit^ 
^^  ^^  where  the  aclion  is  debt,  and  the  award  of  the  venire  2nd 
554,  335.  dijzrittgas  debt,  this  (hall  be  amended  ;  for  the  Jurata  is  an  award 
(j)The  of  the  dijlringasj  in  purfuance  of  the  award  of  the  venire^  and 
^icUbe.  ^^  venire  being  right,  the  {a)  fecondary  procefs  ought  to  be 
is;  rif  ht,     made  accordingly. 

the  v««irr,  and  the  wmrr  beiag  right,  fliall  amend  the  difirtngatj  which  is  the  proper  procefs  for  con* 
vcniag  the  jurocs  in  tbc  King's  Bench  :  So  of  the  habeas  corpora^  which  is  the  Com  anon  Fleas  jirocefi. 
Rep.  »5A,  X53. 


RoB.  Akr.  So  if  the  (heriff  return  norhina  juraf  inter  partes  pradiff  de  placif 
^\^J^  tremfgreffmnis^  where  the  venire  is  de  plactf  dehit\  this  (hall  be 
amended  ;  for  in  dorfo  hrevis  he  fays  executio  ijiius  brevis patei^  £5V, 
which  could  not  be  if  it  was  not  in  the  fame  a<3ion. 
Mo.  465,  The  award  of  the  venire  muft  be  to  a  day  in  the  fame  term, 
ill*  \^*  ^^  ^^  ^^  '^^^^  term,  but  it  muft  be  in  term,  otherwife  it  is 

erroneous. 
-  Mod.  t5.       But  if  the  dlftringas  be  without  the  day  of  nifi  prius,  or  mcn- 
loMoJ.  SS.  i\QXi  a  MTTong  day,  if  the  jurata  roll  be  right,  the  dlftringas  may 
Io-^*a74.    ^  amended  by  the  jurata  roll. 

Ld.  Raym.  95.  511.     s  Ld*  Raym.  1 144. 

Cro.  Eii««  So  if  the  return  of  the  ventre  be  miftaken,  this  may  be  amended 
760.  Sao.    'jjy  ^g  j.qJj  .  ^^^  jf  ^jjg  ^gjfg  Qf  ^Y^^  venire  be  out  of  term,  or  before 

Cio.  jac,  *    pica  pleaded,  it  is  no  error ;  for  the  tefte  of  judicial  writs  being 

i6a.  Cro,   only  matter  of  form,  fliall  not  vitiate  if  miftaken. 
Cir.  38.  ' 

«  Roll.  Abr.  aoo. 

yUf  hetd  of  If  the  number  or  qualifications  of  the  jury  be  omitted  in  the 
Jarnt.         venire^  it  may  be  amended  by  the  roll,  and  the  rather,  bccaufc 

thefe  matters  are  afcertained  by  the  law. 
Dtnv.  Abr.       If  there  be  a  miftake  in  the  chriftian  name  of  a  juror,  it  is  [h) 
33^  incurable,  for  the  ftatutes  do  not  extend  to  it,  but  only  extend 

aoi*.  ^63*  ^o  c^**  furnames  and  additions,  for  there  can  >  be  but  one  name 
yi^  tiut  if  of  baptifm,  but  there  may  be  various  furnames  and  additions ; 
tiie  chriftian  ^^^  therefore  if  it  can  be  proved  what  perfon  the  iherifF  meant 
V^^^tk  the  by  his  furnamc  or  addition,  it  may  be  amended  and  fet  right. 

iM  in  t^c  ptfiftel  rctvrned,  or  in  the  panncl  of  the  jury  fwom,  if  it  can  be  proved  to  be  the  fame  man 
thai  wai  inteuiieJ  to  be  recuined  in  the  venire,  having  thc-e  his  right  chriftian  name,  it  may  be 
•u«««d«d.     Kttil.  Abr.  196,  197.     3  Bulft.  18.     Hob.  64-     Brownl.  174.     See  1  Stra.  1114. 

rj,  r»i  thli       If  the  court  on  an  infufEcient  fuggeftion  awards  the  procefs  to 

h.H»Uif        j^,^  improper  officer,  yet  this  is  aided  after  verdid,  for  that  only 

*'*'***         WAkctt  an  infutBciency  in  the  return  of  the  jury,  and  infufficicnt 

wiurui  arc  aided  j  for  it  was  the  dcfign  of  the  ftatute,  that  if  the 

caufe 
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caufe  was  tried  by  a  right  jury,  that  it  (hould  not  be  material 
what  officer  got  them  together. 

As  to  the  mji prius  roll,  which  is  only  a  tranfcript  of  the  plea  ^  Co.  i66. 
roll  to  carry  the  iflue  into  the  country,  if  it  difFcrs  from  the  plea  q^^J'  ^^^ 
roll  in  any  matter  which  does  not  alter  the  iflue,    it  may  be  5  Mod.  2 it. 
amended ;  but  if  it  differs  in  any  matter  which  alters  the  iflue,  it  Saik.48,49. 
cannot  be  amended  by  the  plea  roll,  becaufe  it  does  not  give  the  ,52ice  li 
judge  of  nifi  prius  authority  to  try  the  matter  which  is  in  iflfuc  be-  the  mf 
twecn  the  parties  on  the  plea  roll  (a\  f"^'""  ^^^ 

*  *  ^     \   /  amended 

kf  the  plea  roll  in  iodi^mem  for  forgery.    Barnard.  K.  B.  31*    9  Ld.  Raym.  1518*    i&tr.  843^ 

As  if  the  iflue  be  on  the  addition  of  the  defendant's  name,  s  Co.  166. 
whether  J.  S,  was  hufbandman  die  impetrationis  breuiiy  and  tlie 
m^  prius  roll  be,  whether  he  was  hufbandman  generally,  omitting 
Ibe  words  die  impetrationis  brevisy  this  is  not  the  iflue  on  the  plea 
loll ;  and  therefore  cannot  be  tried. 

So  in  a  bond  conditioned  for  the  payment  of  a  certain  fum  at  Browni.  47. 

the  firil next  enfuing  the  date,  and  on  the  nifi  prius  roll 

the  date  be  omitted,  this  is  not  the  fame  iflue  as  on  the  plea 
loU. 

But  where  the  defendant's  name  is  omitted  in  joining  of  iiTue,  Dyer,  «6o. 
fliis  fliall  be  amended  by  the  plea  roll,  becaufe  the  iflue  is  not 
wried,  and  the  juitices  of  nifi  prius  have  authority  to  try  it  by 
the  difiringas* 

So  where  in  an  a£lion  on  the  cafe  upon  ajfumpfit^  the  defendant  Roll.  Abr. 
|iipon  the  plea  roll)  pleads  non  ajfumpfiti  and  on  the  nift  prius  roll  *o*»  *®3* 
it  is  non  culpabilisy  after  verdidfc  mt. nifi  prius  roll  ftiall  be  amended 
fcf  die  plea  roll,  for  both  pleas  traverfe  the  gift  of  the  adion ; 
and  the  defendant  has  the  fame  advantage  in  the  non  culpabi/is,  as 
in  the  non  affumpftty  and  the  iflue  is  the  fame  in  fubflance. 

So  in  ejedment  againfty?v^/i  defendants,  who  entered  into  the  Salk.  48. 
common  rule,  and  pleaded  to  ifTue,  the  plea  roll,  vewrey  dijlringas  ^-  5-    ^^* 
ssiijurata  were  right;  but  the  ifTue  on  the  nifi  prius  roll  was  jJ^Mod^.^' 
Ictwcen  the  plaintiff  and  ^ve  defendants  only  :  after  verdift  for  107. 
Ac  plaintiff  this  was  amended,  for  the  leffor's  title  was  the  gift  ^®"^*»-  393* 
of  the  adion,  and  the  only  thing  inquirable  of  by  the  jury. 

5.    Of  the  Verdia. 

If  the  jury  find  a  certain  verdlft,  and  it  is  entered  uncertainly  {h)  Where 

<»idic  record,  if  the  judge  who  tried  the  caufe  remembers  cer-  ^^^^^^^^^^ 

tainly  how  the  jury  found  it,  it  fliall  be  {h)  afcertained  by  the  by  the  notes 

memory  of  the  judge,  and  the  vcrdicl  may  be  made  certain  as  the  of  the  ver- 

jury  found  it.  dia  taken 

'     '  by  the  dsrlc 

of  afiiie.  Moor,  6S9«  Cro.  EIi*.  Tia.  where  the  mif-entry  of  the  ▼erdift  (hall  be  amended.  Vdc  Cro, 
£62.677.  a  Jonei,  111.  Special  verdift  amended  after  argument,  without  cofts.  Ld.  Raym.  335. 
SeeStr.  514.  1  Lev  131.  P<Jlta  amended  by  judge's  notes.  2  Stra.  1197.  i  Wilf.  33.  [Where 
*^»i  general  verdifton  a  declaration,  confiding  of  different  counts,  feme  of  whici  are  inconfiftcnt, 
wl»ad  in  pom(of  law,  and  evidence  has  been  given  on  the  good  or  confiftent  counts  only,  the  vcrdi^ 
■^J  be  amended  by  the  judge's  notes,  Doug).  361.  718.  ^iitcr^  it  fscms,  if  cvidsr.ce  has  been  ad- 
Butted  on  the  bad  or  inconfiftent  counts.  Id. '^6%.  But  an  amendment  by  the  judge's  notes,  it  was 
^nmhf  beUcD,  could  not  be  nuid«  after  judgmcnu   Id,  703.     But  \\  Teems  noW|  tl.at  it  may  be  made 

at 
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at  any  tlmey  erea  ifVer  ftnal  judgmenty  and  a  writ  of  error  brought.  3  Term  Rep.  749.  A 
miftake  in  not  entering  up  a  venll^  on  one  of  the  iflues^  allowed  to  be  amended  by  the  judge's  aotu, 
after  error  broo^ht  for  that  reafon*  and  joinder  in  error.     Jd,  659.] 

Cro.  Car.  As  if  in  dcbt  for  19/.  10/.  the  plaintiff  declares  upon  a  Jcafc 

iVskypr   ^^fcopyl^old  lands,  rendering  '^^l,  perann,  and  upon  aleafcof 

adjudged,      freehold  land,   rendering  20/.  per  ann.  and  demands  19/.  for 

half  a  year's  rent  of  the  copyhold,  and  10/.  for  the  freehold; 

and  upon  ntiU  debet  pleaded  it  is  found  for  the  plaintiff,  quoad 

the  ID/,  for  the  freehold,  and  for  the  defendant  quoad  the  19/. 

for  the  copyhold ;  but  in  the  pffiea  it  was  returned,  that  they 

found  for  the  plaintiff  jc/W  lox.  part  of  the  faid  19/.  10  s.  and 

quoad  the  refidue  nil  detetj  fo  that  it  was  altogether  uncenain 

v^hich  of  thofe  rents  were  paid  \  yet  if  the  judge  that  tried  thei 

caufe  remembers  that,  quoad  the  copyhold  rent,  the  jury  found 

for  the  defendant,  and  qt4oad  the  freehold  for  the  plaintiff,  die 

po/lea  fliall  be  amended  accordingly. 

Koll.  Rep.        Alfo  a  fpecial  vcrdid  may  be  [a)  amended  by  the  minute  or 

Abr.  207.*    "^^^s  taken  by  the  counfel  or  clerk  of  affife,  after  a  writ  of  error 

»eti.  <2.      brought. 

Lie.  Rep.  6  z. 

Cro.  Car.  144.  4  Co.  5*.  Saik.  47.  pi.  4.  48.  (a)  Bnt  though  a  verdi€^,  general  or  fpecial,  mtf 
he  amended  by  the  notes  in  the  book  of  the  clerk  of  a&fe,  if  there  be  a  mifpriiiun ;  yet  thiS  cannot  be 
done  in  a  criminal  cafe.  Salk.  5^.  pi.  19.  47.  S.  P.  Ld.  Raym.  141.  1 1  Mod.  84.  ccntr,  [Ad 
fee  DoDgt.  36z«  where  a  miftake  in  the  verdiQ  in  a  criminal  cafe,  was  corredcd  from  minutes  figaed 
by  the  jury.  In  Bunb.  1S3.  a  miftake  in  a  fpeclai  verdid  00  an  information  of  ieisurc,  amended  by 
minutes,  after  one  argument.  J 

jThe  point  But  nothing  can  be  added  to  the  minute  or  noteSi  though 
Mthiiciaufe  ngyer  fo  ftronciy  proved  by  the  evidence,  becaufe  that  would  be 

was  not  ri.^i.'*  '•*•  r    A       t  r        1 

touched        to  lubjett  the  jury  to  an  attamt  for  a  fade  that  was  never  found 

upon  in  any    hy  them. 

of  the  paf- 

U^  referred  to  in  the  former  editions.] 

(E)  What  Defeds  may  be  amended  or  aided  after 

Verdid :  And  herein, 

I.  Of  the  Want  of  fufficient  Certainty  in  the  Plaintiff's  Dcda- 

ration,  in  not  fetting  forth  his  Caufe. 

For  this  vu/r    yt  Vcrdift  curcs  not  only  fuch  defeds  as  may  be  called  artificial 

head  01  £r.  t\  defeds,  and  come  within  the  purview  of  the  fcveral  ftatutcs 

of  amendment  ^nA  jeofail,  but  alfo  natural  defers,  or  the  omif- 

fions  of  the  parties  in  their  allegations,  which  muft  be  prefumcd 

to  have  been  given  in  evidence  to  the  jury  5  otherwife  they  could 

not  have  found  a  verdid  for  the  party. 

f  After  ver.       The  chief  intent  of  all  the  ftatutes  oi  jeofails  feems  plainly  to  be, 

fertion  in"*'  ^^^  ^^^  wrong  pleading  of  any  collateral  matters  hot  eflculial  to 

fomc  of  the  the  aftion,  fliould,  after  the  expence  of  a  trial,  and  verdift  for 

*h**d'Vd     ^^^  P^rty,  be  aided,  but  not  to  extend  to  matters  of  fubftancc, 

ant's  name    ^^  whatever  is  cflcntial  to  the  gift  of  the  aftion ;  for  this  would 

ixuftcad  of     Iiave  ruined  all  proceedings  in  the  courts  of  jufticc  j  bcfidcs,  h» 
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fucli  cflential  part  been  fct  forth,  it  might  occaGon  a  contrary  the  ph-n- 
▼crdift;   neither  can  the   jury  be  attainted  for  a  falfe  verdidi  -'AlaV 
on  the  uncertain  allegations  of  the  parties,  for  it  cannot  appear  furpiufag-e. 
whether  the  damages  given  by  the  jury  be  proportionable  to  the  3 Wiif.43] 
demand  or  not. 

Whatever  therefore  appears  to  be  eflcntial  to  the  gift  of  the  ^^«  *^"<J 
adion,  cannot  be  cured  after  verdift  ;  for  the  law  requires,  that  pi^i^ , 
all  fubftantial  fa£ls  fliould  be  laid  in  proper  time  and  place,  fo  5  Mo4.  286. 
that  the  defendant  may  traverfe  them  diftindlly  if  he  pleafes  \  for 
as  he  may  traverfe  the  whole,  fo  he  may  traverfe  each  fubftantial 
part,  in  order  to  put  the  weight  of  the  caufe  on  any  one  thing 
that  will  put  an  end  to  the  caufe. 

But  as  this  matter  is  more  fully  treated  of  under  the  heads  of 
Envr  and  P/e/is  and  Pleadings^  we  fhall  here  only  obferve,  that 
the  difference  in  all  the  cafes  on  this  head  turns  upon  what  is 
fubftance^  and  what  is  form ;  which  muft  be  determined  in  every 
adion  according  to  its  nature. 

^.    Of  Repugnancy  and  Surplufagc. 

Surplufage  does  not  vitiate  after  verdift,  according  to  the  Cro,  jac. 
maxim,  utiie  per  inutile  non  viiiatur ;  and  therefore,  if  fuch  fur-  57*  ^^^ 
plufage  is  repugnant  to  what  is  Before  alleged,  it  is  void  \  as  if 
in  trover,  the  plaintiff  declares  that  he  was  on  the  4th  of 
March  poilefTed  of  goods,  and  that  afterwards,  yh'//^^/ the  lil  of 
Marth^  they  came  to  the  hands  of  the  defendant,  who  converted 
them. 

So  in  ejectment,  the  plaintiff  declared  on  a  leafe  made  to  him  Yeiv.  94. 
the  3d  oiMajy  and  that  the  defendant  pojiea^  fcilicet  ift  of  May,  ^^'''^'  *^^* 
cjefted  him  •,  this  was  held  good  after  verdidl }  for  by  the  po/lea  it  *  ^' 
appears,  that  the  defendant  committed  a  tort  on  the  plaintiff's  title  ; 
and  when  he  fays  a  repugnant  day,  it  is  as  if  he  had  laid  none ; 
and  if  no  day  be  laid,  it  (hall  be  intended  after  verdi£i:,  that  the 
tvrf  was  committed  before  the  a£tion  brought ;  for  it  would  be 
very  foreign  after  verdift,  to  intend  that  the  aftion  was  brought 
by  the  fpirit  of  prophecy,  for  a  wrong  to  be  committed  after- 
wards ;  befides,  the  jury  could  not  take  cognizance  of  any  fa£): 
done  (ince  the  aftion  brought,  for  that  was  not  in  iOiie. 

In  debt  on  an  obligation,  the  defendant  pleads  payment  of  50  /.  Cro.  Jac. 
14  Jumi  II  ync.  according  to  the  condition  ;  the  plaintiff  replies  549«    [i»«e 
quod  fto/t  Jb/vit  ^o L  pradifjf*  i^AuguJP  anno  \i.  fuprad*  qua/,  ad  rgr.  ^hsm 
eundem  diem  foMJfe  dehuijfet,  df  hoc,  (fff.  the  verdift  found  quod  iuchava- 
non  folvit  pradidf  14  Junii  prout  the  defendant  had  alleged;  the  "anceimhe 
objedion  here  was,  that  no  iffue  was  joined,  becaufe  they  do  not  ?hc  d*rnaoi 
meet  in  the  time  the  money  was  paid ;  but  the  word  Aiignfl  is  was  hoidcn 
plainly  furplufage,  for  when  he  {2X6.  quod  non  folvit  pradiSf  14  die,  ^oUfAtal.J 
it  is  a  fufficient  traverfe  without  the  word  AuguJ},  and  Augujl  is 
plainly  repugnant  to  the  word  pradiff,  for  pradi^  refers  to  June ; 
and  fuch  furplufage  being  a  repugnancy  to  what  was  before  ma- 
terial, was  idle  and  void. 

Vol.  I.  M  But 
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Where  the  But  if  there  be  a  repugnancy  in  any  point  material,  there  it  11 
reJMfcf ™h^  not  helped  by  a  vcrdid,  unlcfe  the  verdid  appears  to  have  bcca 
repugnant     given  OH  a  different  part  of  the  declaration, 

ftn,  vide  Sand*  zSz.  S86.  and  bead  of  Pitas  and  FUad'mgi^ 

Cro.  jac.  If  the  replication  be  repugnant  to  the  declaration,  it  makes  the 

jfe*  ^*^*  declaration  bad,  becaufc  the  fubfequent  pleading  felfifies  the  de- 
claration ;  as  if  a  man  declares  on  a  bond  made  i  MartUy  if  the 
plaintiff^  replies  that  the  bond  was  delivered  30  Martiiy  this  falfifiei 
the  declaration  \  becaufe  it  could  not  be  made  the  firift ;  fo  if  the 
rejoinder  falfifies  the  bar,  the  bar  is  vicious. 

3.    Of  Infufficiency  in  the  Defendant's  Bar. 

Cro.  Eh  As  the  plaintiff's  a£lion  muft  have  all  eflentials  neceflaryto 

77'*  maintain  it,  fo  the  defendant's  bar  muft  be  fubftantially  good;  andif 

the  gift  of  the  bar  be  naught,  it  cannot  be  cured  by  a  verdid  found 

for  the  defendant }  but  if  found  for  the  plaintiff,  he  (hall  have 

judgment,  either  for  the  badnefs  or  falfehood  of  the  bar ;  but  if 

it  be  bad  only  in  form,  a  verdifl  will  cure  it ;  and  if  the  gift  be 

traverfed,  all  collateral  circumftances  will  be  intended  aoter  a 

verdi£^. 

tCe.  4v         1  hus  in  an  adion  of  debt  on  a  fingle  bill,  the  defendant  pleads 

Cto.  j«vs      pAyn^C'it  witliout  an  acquittance,  and  it  is  found  for  the  defendanti 

177.  s.  c.    yet  he  fliall  not  have  judgment,  becaufe  the  gift  of  the  plea  is 

cindi  bad,  flnce  the  obligation  is  in  force  till  diflblved  eo  iigamiffi  qm 

Ihatur^  and  the  acquittance  under  the  feal  of  the  plaintiff  is  the 

£ft  of  the  bur ;  but  if  it  had  been  found  for  the  plaintiff,  he 
ould  have  judgment,  becaufe  the  bar  was  not  only  bs^d  in  fob- 
ftancc,  but  found  falfe. 
rUt  head  of      But  if  the  bar  be  only  bad  in  form,  a  verdid  will  fupply  it  \  as 

j'Wmw*  *'  ^^  ^^^^  ^"  *  ^"^  conditioned  for  payment  of  100/.  25  Imii 
prM%  and  the  defendant  pleads  payment  on  the  20th  of  jttrut 
and  it  is,  according  to  the  plea,  found  that  he  did  pay  it  the 
20th  I  though  this  bar  be  bad  in  form,  becaufc  it  does  not  follow 
the  condition,  and  the  plaintiff  might  have  taken  advantage  of 
it  on  a  fpccial  demurrer,  yet  the  verdiA  having  found  payment 
he/ire  the  day,  that  in  law  is  payment  at  the  day,  and  the  fubftaocc 
.  is  found* 

4«    Of  immaterial  and  infennal  Iffues* 

!.fr.  11.  A  vcrtlicl  cannot  help  an  (j)  imfnaterial  iSnt\  for  if  what  Is 

(-TauV«V  "^'^tcrial  in  the  pleadings  be  not  put  in  the  iffue,  it  is  not  made 
iP./if.rM/  nccctftry  to  be  proved  on  the  trial;  or  if  it  be  alleged  and 
wh*cJVh«t  P^^*^^*  y^^  ^^  ^^  appear  infutlicicnt,  fo  as  not  to  be  decifivc  be- 
h  »rtttu*y  ^^^^^  ^^^  parties,  the  xTrdirt  will  be  no  good  foundation  for  the 
•Ue^td  by     judgment ;  but  an  r:\rr:.ii  iil'ue  is  helped  by  the  verdid. 

th«  plead.  •  *^         ^ 

Ufa  it  wA  tTavrrfed.  but  %n  !jr.u-  M^en  ot»^n  focS  j  p.v-t  «  trill  no(  determine  the  merits  of  *• 
Ciutc;  And  Au  .«/. '  m^:  itluc  u  whrr  it  u  n. :  tMrt  .*\l ;  -  a  r.fhi  xnanatr.  BrovmL  ai^.  Cro.  El.  M7* 
%MisJ.iiv   ivModiy,   iiMu^i.  U.K>^m.  itS.   aCfcaa.Q::*  i  Barnard.  K^B.  55.  »Stt. 

10  If 
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If  the  plaintiff  declares  oh  a  promife  to  find  the  plaintiff,  Kis  3  Leon.  66. 

wife,  and  two  fervants,  with  meat  and  drink  for  three  years,  on  j|^**  *^** 

requeft  i  the  defendant  pleads  that  he  promifed  to  find  the  plain-  2  Leoo.  195. 

tiff  meat,  &r.  ah/que  hoc,  that  he  did  promife  to  find,  iSc    for  s.  c.  cited. 

three  years  next  following,  and  hdc  petite  ^c.  and  verdift  for  the  ^^'  5^' 

plaintiff;  yet  he  Ihall  not  have  judgment,  becaUfe  the  promife 

in  the  declaration  is  laid  to  be  on  reqiieft,  which  promife  is  not 

travcrfed  in  the  fame  mainner :  befides  the  plaintiff  in  his  replica-^ 

tion  alleges  a  promife  next  after  he  was  married,  which  is  not 

the  fame  the  defendant  trayerfed ;  fo  that  they  are  hot  at  iffuis 

a  pomt  traverfed  in  bar,  fince  the  bar  is  for  a  contra£t  for  three 

years  on  requeft,   and  the  replication  for  a  contract  for  three 

years  next  enfuing  the  marriage,  and  non  conjiat  by  the  verdi£t^ 

which  of  the  contra£ls  was  proved  on  the  trials 

So  in  trefpafs,  the  defendant  pleads  an  accord  betweeh  the  Roll.  Rep< 
plaintiff  and  J.  S.  of  the  one  part,  and  the  defendant  of  the  other  *^' 
part  \  the  plaintiff  replies  quod  mn  habetur  talis  concord^  between  the 
plaintiff  and  defendant,  qualis  the  defendant  had  alleged ;  and 
iflue  joined  and  verdi£t  tor  the  plaintiff;  yet  he  fhall  not  have 
judgment,  becaufe  he  does  hot  traverfe  the  fame  accotd  that  is  fet 
out  in  the  defendant's  bar,  but  puts  another  accord  in  iffue,  not 
alleged  in  the  defendant's  bar,  viz,  between  the  plaihtiff  arid  de-^ 
fendant  oi^y* 

So  in  debt  on  a  bond  conditioned  for  the  payment  of  105  f.  Cho;  ja^« 
the  defendant  pleads  payment  of  100  i.  ficundwHf or  mam  l^  rf-  I^S- 
ftdum  conditumis ;  the  plaintiff  replies,  nonfoivit  prsdiB*  105  /.  this  ^^  Turvyi 
is  an  {a)  immaterial  iffue,  not  aided,  for  the  plaintiff  had  not  Cro.  Car. 
traverfed  the  fame  payment  chat  is  in  the  defendant's  plea.  593«  S.  P. 

tpon  error.  Hob.  173.  S.  P.  adjudged.  (0]  But  Where  An  iiTae  is  declfive  betvireen  the  pirties,  Uiougit 
oot  fi>  apt,  it  Aali  be  cared  after  verdiA ;  *uuit  %  Jon.  1S4.  Cro.  Jic.  44.  435.  and  heads  of  Error^ 
and  Pleas  and  PUadtngu 

* 

If  an  iffue  be  on  a  point  tKat  is  impofTiblff  in  fuhjiance  and  Cr0.Ctr.7S; 
Cloture  of  the  things  it  is  riot  cured  by  the  verdift  j  but  if  it  be  **'>|'cj>«r« 
only  impoiCble  in  the  manner  and  form  of  it,  a  verdiA  will  cure  jones[^^ 
it  >  as  in  debt  on  a  bond  conditioned  for  the  payment  of  100/.  on  S.  c. 
the  31ft  of  September ^   and  defendant  pleads  payment  at  the  day,  ^^^  '^'* 
and  it  is  found  againft  him,  the  plaintiff  fiiall  have  judgment  \  be-  Noy,*85,S6i 
caule  the  payment  is  what  is  material,  and  the  day  impof&ble,  and  s.  c.  ad* 
is  altogether  idle  and  void  j  for  not  being  paid  before  the  end  i'*******- 
of  that  month,  the  obligation  is  abfolute. 

In  an  a£lion  of  affault  and  battery,  the  defendant  pleads  that  Sid.  444.* 
the  plaintiff  neglefled  his  fervice,  ptr  quodmodtratB  cajiigavit ;  the  ^S"V  ^f * 
plaintiff  replies,  quodnon  moderate  cafiigavit^  and  the  iffue  found  for  (^3  Wh^J* 
the  plaintiff)  though  this  be  an  informal  traverfe,  being  {b)  rather  fn  UToe 
a  traverfe    of  the   chaftifement^  than  of  the  moderate  manner  i<»'ne^on*. 
of  doing  it,  and  the  right  traverfe  (hould  have  been  de  injurid  pregnant, 
fidproprid  ahjque  tali  caufd  %  jtX  after  Verdtfl:  it  is  gOod,  becaufe  though  bad 
Ac  jury  have  afccrtained  that  he  did  not  beat  him  moderately.       ^^^\^^ 

after  verdlA,  ^'tdt  Cro.  Jac.  S7.  a^d  head  of  Pitas  and  Pltadingt* 

Ma  In 


^mcnDment  ant  Seofait 

In  an  aQ'ton  of  debt,  if  not  piilty  be  pleaded,  and  there  be  a 


^^    liooti  ;  but  if  the  vcrdid  had  been  for  the  defendant,   yet  the 
n:  iF  plaintiff  fhould  Iiave  judgment,  becaufe  the  declaration  is  not  an- 
M  j-j^--     iVered  by  the  plea  (^). 


t  ,0 


»     -    -  ^ 

4-  Mn^r  icr  rl:i.  Cr"*.  FI  i.  j-o-  2  Roll.  Rsp.  -568.  f«rf.  In  debt  agaunft  an  executor  upon  the  bond 
ct  *.»  :>.Ji\>.»  :^c  vf;:'r' I":*  pf*is  r.-r  f}  OSftm^Cfc.  Hard.  45 S.  In  an  a^ion  of  covenant,  on  a 
Kovei'ojit  ihi:  r.  ^AN  I  »'va  in  J.e,  -id  afli^ns  for  breach  that  C.  was  not  le.Od  in  fee,  fif  ^f  i-fregit 
c  ••i^*.»f*e;  If'.'i-;  .  :n  c.-r.jrt,  t>.c  defendant  ought  to  rrtverfe  either  the  deed  or  the  breach,  and 
t-o  h  v-AT.'c  h:  ir.\ -M^-:  n  «r—  f-g^  t  c-'-jentlere^  j  becaafe  the  gift  of  the  a£tion  lies  on  the  deed, 
^Src*^  :t{u  '  Ic  rr^vv.v-  »:>  .  tf.t'i  vet  when  the  dcffndjnt  pleads  a  bad  p'ea,  which  is  found  againft  htm, 
lh<  »«^or,  ti  »7>*>  h»v- JoJj'V<rnt  either  for  t'^c  irfufficifncy  or  fj'fi^y  of  the  pica.  Sid.  23o.  Ler.  1S3. 
S.  C.  x;i.*  ^!^->r,  -oc.  Cro  Pi  «.  4^7.  2  Leon.  116.  S.  I*.  [\h)  ^.  If  in  debt  on  a  penal  ibtute, 
as,  tor  noc  f.crlr.;  fo.th  lithe?,  for  ufary,  &c,  not  guilty  would  n^t  be  a  good  plea,  though  nil  d<bet  it 
tac  piopjr,  fotxnai  pua.     i  'i'erai  Rep.  462.  j 

RciL  Abr,  If  ow  an  iirue  tendered  by  the  plaintiff,  the  defendant  joins  the 
a>x>.  Vcit.  Ji:ii-^-*  by  the  plaintiff's  name,  or  the  plaintiff  joins  the  Jiri/icft  hj 
uv».hc'*6-  ^^^^  dofcndaru's  name,  to  an  iffue  tendered  by  the  defendant, 
•v»j  KKv%.  this  lliall  be  amended,  there  being  a  negative  and  affirmative  be- 
1  i*s  i- «.  f,^y^.^  between  the  plaintiff  and  defendant,  which  is  the  pattern 
;VyJ'*  whence  the  joining  that  iffue  is  to  be  taken  j  there  is  a  fuf- 
rjiio\5^.  ficit^nt  copy  whence  this  may  be  amended,  it  being,  from  the 
^^'  '^*  V  ^  ^'-^^"^  ^*  ^^c  thing,  a  plain  miflake  of  one  man's  name  for 
m*'^\\n'  another. 
jouwi*^  iityc  u^on  4A  iufi»rSMtiaa.    Stile,  x67« 


(F)  Of  amending  the  Judgment. 

I   M«  <;  J.     ]  T  Is  a  j^ncral  rulo,  that  the  Court  will  make  no  amendment 
*•*''•;     *    tl..a  %\  ill  defeat  a  juilpriient,  the  flatutcs  allowing  amendments 
,      ^.  ,     \t\  alhrmance  or  judgments  only. 

1  14    |Uiii<<    >6  5a    5  Mod.  i\>-  Ci^.    Comb.  354.    But  lee  now  5  G.  c.  13.  fufra. 

M.i).  Ai.i.         But   in  affirmance  of  the  judgment,  the  judgment  itfelf  may 
' '  be  fet  right  and  amended  by  another  part  of  the  record,  in  a  fad 

which  nppcirs  to  be  the  mifprifion  or  negleftof  the  clerk,  as  in 
the  milirke  of  tlic  names  of  the  parties;  fo  in  debt  againfl  jt. 
and  the  judgment  U  quod  pradi&us  B.  capiatur^  when  it  (hould 
have  hz'^i\ pradiJt^  A*  this  fhall  be  amended. 
v.n.  i!7.  So  in  an  action  brought  by  Robert  Meredithy  and  the  judgment 
I  i^»''-^'^*  as  entered,  was  quod  pradifl^  Caro/us  Meredith  recuperet^  and  the 
Court  hekl  this  amendable,  being  only  the  fault  of  the  clerk,  the 
milprilion  being  only  in  the  name,  which  was  right  in  the  reft 
of  the  record,  which  was  before  the  clerk,  and  fliould  have  di- 
t  .,M,  r|i.    reeled  hun. 

I  <'iH  nk  KiM,r*i  Ii'-nch,  in  tliis  country,  amended  a  record  in  ejedment  from  tlienoe,  by cnlaitpog ^ 
\  t'ti,  I     /  /.'V  {''viuil  I  w  •  to  t!)i .  ^nirpofe,  Cro.  £1.400*  S64.   Hob-  32;*   Moor,  361*  697*    llBL4t* 

IM'«^>i1.  */'.   K'lyiii*  i9i  Comb.  04, 


y>  I  ii  lit  a 
tn   I  "tit 

ill/  I'l.l  \ 
»  (  I  I"* 


So 
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So  if  in  an  a^ion  of  debt  upon  an  obligation  againft  Rob.  H.  Cro.  Car. 
conditioned  that  if  Henry  H.  or  Rob.  H.  the  defendant,  fliould  594«    Pel- 
pay,  6^r.  judgment  is  entered  that  the  plaintiff  recuperet  debitum  &r  Hcming. 
damna  againft  the  faid  Robert^  &f  pradiftus  Henricus  in  mt/ericordia,  A  judgircr.t 
where  it  ftiould  have  been  Robert^  for  Henry  was  no  party  to  the  ^J'tfufTLo- 
record  \  this  fhall  be  amended^  for  it  is  only  the  miitake  of  the  nun  recupe- 

clerk.  rtif  inftcad 

jSrtbunUfVncnded  aAer  twenty  years  landing.  4  Mod.  371.  xz  Mod«  384.  2  Stra.  11 32.  X156.  1 102. 

As  to   amending   the  judgment  by  the  docket,    it   is   to   be  Cro.  Car. 
noted,  that  before  the  ftatute  4  (ff  $  IF.  (sf  M.  cap.  2.    which,  574-^ 
for  the  fccurity  of  purchafers,  requires  that  all  judgments  Ihould  sid!  79.   * 
be  docketed,  tne  Courts  ufed  to  amend  both  the  judgment  and  »  Wjif.  61. 
the  docket,  where  there  were  fufficient  inftru£lions  to  amend  by  ;  *^"^*  ''°^' 
but  now  the  docket  cannot  be  amended  ;  and  therefore  if  there 
be  a  falfe  docket,  which  is  as  none,  though  a  right  judgment, 
the  purchafer  is  fafe,  and  the  party  grieved  muft  take  his  remedy 
againft  the  officer  for  not  docketing  it  truly. 

In  a  quare  impedlt  for  the  prefentation  of  a  vicarage^  and  the  Hob.  327. 
judgment  is  quod  recuperet  eccleftam^  this  (hall  be   amended  {a\  ^"^•4»« 
being  the  millake  of  the  clerk,  who  had  fufficient  inltruftions  633.  s".  c. 
from  the  pojt'ea  to  enter  it  right.  (-)  So  in 

debt,  where 
C^  jadgment  was  entered  quod  recuperet  the  fum  in  the  declaration,  pro  mijis  &  cuflagUs,  laiktad  o£ 
fndikAoprgediB\  and  amended.    Vent.  132.     In  debt  againft  ati  attorney  by  bill,  the  judgment  is. 
qaU  fuereiis  nil  capiat  per  breve,  where  it  ought  to  be  per  billam,  yet  it  ihoU  be  amended.     Roil.  Abr. 
206.    Cro.  Car.  5S0. 

So  if  judgment  be  againft  a  man  and  his  wife,  and  the  judg-  Hob.  127. 
xncnt  is  that  the  wife  is  in  mifericordiaj  and  not  the  hufband,  this  M*^''*  ^6.^. 
is  amendable  by  the  paper-book  that  is  right.  g^°'  -f*"^' 

Brownl.  16.     RoU.  Abr.  206.  215.  S.  C. 

In  ejeftment  brought  by  two,  if  judgment  be  entered  that  the  2joncs,i99. 
plaintiffs  recuptrety  tliis  is  a  plain  miftake  of  the  clerk,  and  (hall  j-u^jl^ 

be  amended.  was  entered 

againft  ex- 
ccuton  ie  bonis  prcpriis  inftead  of  de  bonis  teftatcris,  and  error  brought  upon  it ;    this  being  con/idercd 
SI  merety  the  blunder  of  xhc  cleric^  was  amended,  after  argument  in  tlie  £xche(}uer -chamber.     5  Burr. 
a730«    2  Lev.  22.] 

If  the  damages  de  incremento  be  {b)  miftaken  by  the  clerk,  the  Roll.  Abr. 
Court  will  amend  it  by  the  judgment-book,  becaufe  that  was  a  fuf-  ^^^^^^^^^^ 
ficicnt  inftru£):ion  to  the  clerk  to  have  entered  the  judgment  by,  jury  found 
and  therefore  it  was  his  mifpriCon  not  to  go  according  to  his  in-  tor  the 
ftruaions,  which  may  be  redified  and  amended.  andg^^'*,. 

^iges,  and  fo  much  for  cofts,  and  the  clerk,  in  entering  thereof,  fays  2  s,  for  damages,  and  r>  qauoh 
fotcofts,  and  fo  much  pro  incrementOf  qua  in  totofe  attingunt  to  fo  much  ;  in  which  fum  the  2  a.  is  not 
comprehended,  this  ihall  be  amended.  3  Bulft.  114.  8  Co.  162.  Palm.  500.  Dyer,  55.  Ko]Jf,R«^. 
272.  and  wde  like  amendments  in  declarations,  where  the  total  fum  is  mifcaft.  Bulft.  ij-i.  179. 
2  l^v\{\,  149.  Yelv.  5.   Noy,  44.   Poph.  209. 

In  ejeftment,  if  the  judgment  is  entered  quod  querens  rtcuperet  Roll,  Abt* 
the  damages  and  cofts,  and  not  quod  recuperet  terminum^  asi'the  *^^* 
cafe  is,  this  (hall  be  amended,  though  this  be  \)yx\  ^  atlioii  q£ 
trcfpafs  in  its  own  nature. 

M  3  If    • 


i66  Amoiiment  aati  Jeofail 

lUfl.  Ato.  If  a  jadgment  be  given  on  demunn'  agunft  die  plaint!^  and 
^^^^  ^  d>c  entry  oi  the  jndgmcnt  is  of  a  nonfuit  inftcad  of  a  judgment 
■  ifpii  ><fr    in  demurrer,  this  fball  be  amended. 

fKthcR- 

nrof  the  jt^sdmi'i  plea,  h  *»  caMrtJ  fi.U  ^irm  if  jmfiriiwi  w  Xq^i,  inftdd  af  jtiamnt^ 
iju  qf,  lad  the  Cgan  iieU  tbli  ivt  imcaiUble  Itboujh  it  wu  right  in  (he  pipa-baok  bctMO  ibc 
|saa;i  bMPofluaaBdCiiaTilleaBn,     Oacd,  19.     And  f  ■.  If  thaTecfliira,  woe  Dotiigfti! 

iSiad.i!9.  If  in  replerin  the  defendant  demurs  to  the  plaintiff's  pica  ia 
^"  "  bar  to  the  defendant's  aTOvrry,  and  judgment  is  entered  quod  ig£f 
lo^^^^  prtmiffu,  &c.  vijetwr  jufticiartu  quod  plaeiturn  prtedi^',  &C  www 
■ocaded  Ji^uriemi,  He.  but  thefe  words,  id*o  carifideratum  ejl  quod  the  plain- 
^^*^'  tiff  nibU  capiat  per  hrevtjuum,  fed  fit  in  mifericordio,  W  prtSff 
bratfgbc,  defendant  eat  iitde  fitte  ale  are  totally  omitted,  yet  this  ihall  be 
•ad  ib>  &>>  amended. 

ii^^^WmiinftT-  RT"-  19-  S-  P-  «t^-  Sli  70.  dted.  [Where,  ia  replcna,  tbc  tftaiut 
max  £ijeiii«*«««  I"  i™'  "O  «"".  ""I  *•"  J""?  f"*"^  *"  *""•  *■''  A*™*"  to  tlw  imouni  o(  ih« 
cUined  in  the  uf  nixucc  ;  but  did  bm  fi  d  eiibe  ibe  latKut  of  the  rent  ia  tntti,  or  tbc  ili' 
of  tht  cirtle  diftni^i  «»d  j»dgi»eBi  «M  entered  fur  the  damicei  ifleflcd,  be  was  petinltteil  to  iSKsd 
biijndttBcai,  ««l  to  arta  »  iud(Biejil  ^  rtt(r»  &«iaig.     Rcei>.M(H)u,  3  Tmn  Rep.  Mj] 

ill«4.tia.      If  judgment  ts  given  upon  a  demurrer,  and  a  writ  of  inquiry 

awarded,  but  in  the  entry  thereof  upon  the  roll,  thefe  words  ^ 

faeramenlum  Juodedm  priAerum  W  legalium  tominum  arc  left  out, 

this  fhall  be  amended. 

S«ik.  $e.         In  debt  upon  a  mutuatiu  the  judgment  was  entered  up  as  of 

pLii.  pii-  Hi!,  term  1700,  whereas  the  borrowing  appeared  to  be  lAfr^ 

f)-,»nd        i^oi.     After  error  brought  it  was  moved  to  amend  the  judg- 

Ki)ii>-69;.  ment  by  the  paper-book  figned  by  the  mailer,  which  was  the  id 

CoBi-  f^t-    of  January  1 700,  and  allowed  to  be  amended  ;  for  it  is  but  a  Dip 

"''  of  the  clerk,  who  (ho u Id  have  perufed  the  paper-book  figned  bj 

Uie  mafter,  which  is  authentic  enough  to  amend  by. 

Ci».  Ii'««         But  if  r.\icrc  be  a  miftake  or  error  in  the  judgment  in  any  futh 

•"»■  matter  in  which  the  elcik  has  no  inltniftioiis ;  as  if  before  the 

film.  9*.      ijj  fj  j^  Q^  2.  cap,  8.  a  capiatur  were  entered  for  a  mifericwiiih 

or  e  eonverfo  1  this  was  error  in  the  judgment,  becaufc  before  the 

llatulc  it  made  a  fine  to  the  king,  and  a  difference  in  the  eiecu- 

tion ;  and  there  being  no  inftruttion  in  the  record  itfelf,  or  in 

»i  Mod.      the  judgment-book,   whereby  to  amend  it,    it  did  not  appcir 

jn4-  whether  it  was  the  error  of  the  clerk  in  the  entering,  or  of  the 

-ij  n»[n-  Q(jy^[  in  giving  the  judgment,  and  therefore  could    not  (j)  bt 

d.    amended  1  but  may  now  by  nSW  17  Car.  2.  c.  8.  and  the  jfT-W 

>■     ^/.  Clip.  I  2.  tjkes  away  the  capiatur  fine,  in  actions  m  (^  arm, 

theictorc  no  capi-iiur  fiiall  be  entered  againd  the  defendant,  nor 

1.    any  thing  in  lieu  thereof  (A). 
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(G)  At  what  Time  the  Amendment  muft  be  made ; 
and  therein  of  Records  removed  out  of  inferior 
Courts,  and  paying  of  Cofls. 

iTfeems  to  be  the  eftabliflied  dodrine  of  the  Courts,  to  allow  Saik.47. 

^  the  plaintiflF  to  amend  his  declaration  at  (^i)  any  time,  whilft  P'*  <* 

the  caufe  is  in  paper,   on  payment  of  cofts,  and  giving  the  s^]^.,    ^ 

defendant  liberty  to  alter  his  plea,  becaufe  the  pleading  in  paper  Praa.  Reg. 
came  in  only  inftead  of  the  ancient  way  of  pleading  ore  tenus^  and'  ^^\  ^.^ 

in  pleading  ore  tenus  the  record  was  only  in  fieri ;  but  after  the  may^amcnd 

pleadings  were  entered  on  record,  if  it  were  not  a  record  of  the  bis  decUra- 

fame  term,  it  could  not  be  amended  or  altered.  tion,  though 

It  be  feven 
jcvt  paft  fiiice  he  declared^  if  it  be  but  in  paper,  paying  cofts,  or  fufferiog  the  defendant  to  imparl  till 
tfwnext  term  after*  After  plea  pleaded,  and  the  replication  and  rejoinder  to  part,  and  iflue,  notice  of 
trial  with /ro«^  aa  to  the  other,  and  ruleferved  to  nuke  up  the  iflue  to  carry  it  down  to  trial,  and  the 
mf  fran  roll  ingrofled  in  parchment;  all  the  proceedings  above  continuing  in  paper,  the  plaintiflT 
bad  leave  to  amend  upon  payment  of  cofts.  Farefl.  156.  8  Mod.  226.  Ld.  Raym.  95. 116.  134.  183. 
548.  f^SaUc  47.  pl>  3*  where  Holt  faid,  that  he  had  known  an  amendment  made,  not  only  after 
fkapkaded,  but  after  the  record  was  fealed  up,  juft  even  when  it  was  goins  to  be  tried.  The  defendant 
cannot  amend  his  plea  after  ifltie  joined,  or  demurrer  thereto )  for  by  this  he  delays  the  plaintiff,  which 
may  torn  gready  to  his  prejudice.  Stylets  Praft.  Reg.  49.  Ld.  Raym.  669.  679.  683.  Str.  11. 
Silk  279.  Lutw.  iii8*  * 

*  The  Courts  have,  in  many  cafes,  fuifered  the  defendant,  on  payment  of  cofts,  and  fubmitting  to 
temu,  to  amend  bis  plea  after  demurrer,  and  even  after  argument,  where  leave  vras  prayed  before  judg-' 
mat  ^ven  i  u  e,  where  defendants  had  merits. 

If  the  plaintiff  declares^  and  the  defendant  pleads,  and  the 
plaintiff  replies,  and  the  defendant  demurs,  and  the  plaintiff 
joins  in  demurrer;  yet  the  plaintiff  may  move  to  amend  on  paying 
of  cofts,  if  the  caufe  be  ftill  in  paper  \  fo  may  he  withdraw  a  de- 
murrer not  entered  of  record,  and  move  to  amend. 

But  where  the  plaintiff  declared  againft  J.  G.  knight,  the  dc-  Salk.  50. 
fendant  pleaded  in  abatement  he  was  a  knight  and  baronet  j  and  ^P«n*.an<l 
the  plaintiff  replied  that  he  was  a  kinght,  iffc.  on  motion  to  have  uywhue 


to  amend  by^  and  the  defendant  had  taken  {b)  advantage  of  the  i^^ve  to 

fault-  1*"?^^'  '^'^' 

Bum.  204* 

March  I.  Yelv.  38.  Cro.  Jac.  13,  14.  Leon.  18.  Sid.  54.  107.  Raym.  231.  2  Vent  14a.  3  Lev* 
39*  2BoIft.  149.  3  Mod.  235.  Ld.  Raym.  669.  679.  6  Mod.  263.  310.  Fitzgib.  193.  2  Stra. 
890.  Barnard.  K..B.  408.  where,  after  iflue  joined,  or  plea  pleaded,  and  where  not.  Vent.  336* 
S^le  Rep.  33.  85.  But  fee  the  laft  note  to  the  firft  ciaufe.  [A  mere  clerical  miftake  in  the  return 
'  to  a  mandamus,  may  be  amended  after  the  return  has  been  filed.  Dougl.  130.  Rez  v.  the  Mayor,  &€•• 
of  Lyme  Regis,  1  Str.  273.  A  declaration  in  quart  mped'tt  was  allowed  to  be  amended  aAer  the  de- 
fendant had  craved  tyar  of  the  writ,  and  pleaded  a  variance  between  the  writ  and  count.  2  Wilf.  118.I 

An  adion  was  brought  by  the  matter  on  the  ftatute  of  JVin^  3  Lev.  347. 
ton^  for  a  robbery  committed  on  his  fervant,   in  which  he  de-  u^T'^d'V 
dared  of  an  affault  and  battery  done  to  himfelf,  (though  then  BarahXn*' 
fifty  miles  from  the  place,)  alfo  that  he  made  oath  that  he  did  not  and  Stone* 
know  any  of  the  perfons  j  the  iffue  was  entered  of  record,  and 
the  jury  appeared  at  the  bar  ready  to  try  itj  but  being  for  other 

M  4  buCnefs 
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bufinefs  adjourned  to  another  day,  the  plaintiflF  obferving  his  mif- 
takc  moved  to  amend,  by  declaring  of  a  robbery  on  his  fcrvant, 
&r.  and  it  appearing  that  the  year  in  which  the  a£lion  muft  be 
brought  was  expired,  and  confequently  the  aft  ion  muft  be  loft, 
'  if  not  allowed ;  the  Court  after  long  debate,  ^nd  confideration  of 

former  precedents,  admitted  him  to  amend. 
HU.  4  <^'  %•  So  where  in  ajfum^it  an  executor  laid  the  promife  to  be  made 
'^.^"  -'m  ^1  *^  ^^^  teftator,  and  the  defendant  pleaded  the  (latute  of  limita- 
bo^raugh  and  tions,  and  on  motion  to  amend  smd  lay  the  promife  to  himfelf,  it 
Wigmore.  was  objcfted,  that  this  would  alter  the  nature  of  the  (a)  iflue, 
^Sir*  ''g^^  and  take  away  the  party's  defence  \  yet  it  appearing  that  by  the  ex- 
Barnard,  piration  of  the  fix  years  the  aftiou  would  be  loft,  the  Court  gave 
K.  B.  4c8.   leave  to  amend. 

(./)  ir  the 

iific  Hiall  be  changeH  thereb7,  there  fliatl  bs  no  amendment.  Lit.  Rep.  349.  Hctl.  1^4.  Mo*  ^^'' 
2  Roil.  Rep.  312.  [Where  an  executor  had  pleaded  a  former  judgTient  recovered,  but  by  m'iilakeb4 
ilaced  a  lefs  Turn  than  the  judgment  was  rcaJly  for,  the  Court  of  C-  P.  gave  leave  to  amend,  thougb  the 
record  bad  been  made  up  near  three  years ;  but  they  at  the  fame  time  peimitted  the  plaintiff  to  reply 
.  perfiaudcm,  Skutt  v.  Woodward  executor,   i  H.  Bl.  Kcp.  238.] 

Lit.  Rep.  If  ^he  bill  on  the  file  be  with  blanks,  or  the  imparlance  roll 

\ll  I  V^*  ^^  ^'^^^  blanks  for  dates  or  (b)  quantities,  yet  it  may  be  amended 
365.  by  the  p^per  by  the  clerks  themfelves  until  a  recordatur  be  or- 

aLe;n.i-o.  clcrcd  of  the  vcrdift  returned  on  the  niji  prius  roll;  but  after 
\^^}p^'^^^'  fuch  recordatur  it  (c)  can  only  be  amended  by  the  Court,  for  the 
%Vill  516!  roll  lies  with  the  prothonotary,  to  be  made  up  according  to  the 
17.  M<)d.  s.  paper-book,  until  the  recordatur  oi  the  verdicl  be  allowed;  but 
K^l  ,,0      i^  ^f^'^r  ^^  rtcordatur  be  entered  it  is  ordered  on  the  roll  in  fiatu 

Ml  J.    139*  1        1    '  1  y~i  •  /»    • 

a  >t.a.  7u-  ?"^  tunCf  and  then  the  Court  is  fuppofed  fo  take  coj^nizance  of  it, 
2  Ld.Rjyni.  i^  ^^l^^xt  manner  it  then  was,  and  if  the  clerks  might  afterwards 

alfin.  047.  ^^^^^  ^'^^  *"^^*  ^^^^^  ^"try  of  the  verdift,  they  might  amend  it  in 
{b)  So  in  an  the  vcrdift  which  is  on  the  n'lfi prius  roll,  and  it  cannot  be  altered 
e;H5i..ns        but  by  ruIc  of  Court. 

wlirr*:  the  bill  wis  with  blanks  for  the  quantities  of  i.ind  and  meadow.  Roll.  Ab.  207.  8  Co.  161. 
(/}  Raym.  53.  S  i*. 

Cfo.  EJ«  The   inferior   court   whence   the   record   is   returned,    whc- 

J]}5-4^9'  ther  it  be  by  the  Common  Pleas,  or  another  court  of  record, 
Re:>'.  4.-1.     niny  amend  after  judgment,  as  well  after  as  before  a  writ  of 


Ro.l.  Abr.     is  en^-^red  on  tl:e  roll,  yet  the  writ  of  error  is  to  fend  the  record 
aoo,  210.     |j^  ^j ^  j^^^g  ^j^j  condition  in  wliich  it  ounht  to  be  bv  law,  and 
jj^.-;.s-i2«  ^^i'^^  is  correfted  from  all  mifprliions  of  clerks ;  or  on  alleging 
diminution  the  record  is  to  be  fent  up  amended  as  it  ought  to  be, 
^  or  it  may  be  amended  in  the  fuperlor  court,  if  the  other  refufcth; 

for  as  it  fuperlntends  fuch  inferior  court,  fo  it  may  correct  the 
mifpriiions  of  the  clerks  of  that  court. 
Crt>  Car,  lUit  there  is  this  diiYcrcnce,  where  the  clerks  cnrry  the  rolls 

♦  ^'  of  amendment  to  a  fuperior  cou!t,  and  where  diminution  is  al- 

leged^ and  a  rc^'sicrari  thereon  iffues  ;  for  when  the  clerics  bring 
up  the  roil;  it  a^^pc^rs  to  have  been  amended  by  the  date  of  the 

rule 
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rule  after  error  brought ;  but  when  diminution  is  alleged,  thcjr 
bring  up  the  record  in  Jlatu  quo  the  certiorari  finds  it  j  and  there- 
fore when  it  is  brought  up  they  will  intend  it  to  be  amended  at  ^ 
the  timeof  the  judgment  given,  and  that  the  tranfcript  firft  fent 
up  was  a  diminution  and  a  miftake  ;  and  therefore  if  dower  be 
brought  againft  an  infant,  who  appears  and  pleads  by  guardian, 
he  ought  not  to  be  amerced,  for  an  infant  cannot  be  amerced 
for  his  indifcretion ;  nor  a  guardian,  becaufe  he  is  appointed  by 
the  Court ;  fo  this  is  error  in  the  judgment  itfelf,  which  is  not 
amendable ;  and  if  certified  by  the  clerks  of  the  court  to  have 
been  amended  after  error  brought,  could  not  have  been  amended, 
bat  yet  certified  to  the  certiorari  rightly  amended,  they  will  fup- 
pofe  it  was.  amended  the  fame  term  judgment  was  given,  and 
during  that  term,  whilft  matters  are  in  Jieri^  they  can  reftify  not 
only  the  mifprifion  of  clerks,  but  their  own  miflakes. 

If  a  writ  of  error  be  brought,  the  defendant  in  error  fliall  pay  3  Lev.  344, 
all  the  cofls  of  the  writ  of  error,  becaufe  until  the  record  was  |^.^' 
amended,  the  plaintiff  in  error  had  fufficient  reafon  to  bring  the  3  TwJRep. 
writ;  but  then  the  plaintiff  in  error  muft  nonfuit  his  writ ;  for  if  351* 
he  proceed  to  reverfe  the  judgment  on  any  other  error,  there  the 
defendant  fhall  not  pay  coils  for  his  amendment,  becaufe  it  is 
plain  that  the  plaintiff  did  not  depend  on  the  error  the  defendant 
W  amended. 


(H)  Where  Records  defaced  by  Defign  or  Accident, 
will  be  fet  right  and  amended, 

IF  any  part  of  the  record  be  vitiated  by  razure,  the  Court  will  Roll.  Abr. 
**  rcftore  it  by  amendment,  becaufe  the  wickednefs  of  any  per-  ?®\*^9/ 
fon  in  corrupting  the  records  of  the  Court,  ought  not  to  obilru£t  s.*c.  ' 
thejuilice  of  the  Court,  or  prejudice  any  of  the  parties;  {a)  as  Poph.  196. 
in  eje8tone  Jirnuty  the  leafe  was  made  the   loth  of  May  i  after  ^•^' 
vcrdift  for  the  plaintiff  it  was  made  the  1 1  th  of  May  by  a  razure  ;  Rcp*8o,8i* 
and  it  appearing  to  the  Court  that  the  declaration  was  \b)  vitiated  s.  p.  ad. 
by  fuch  razure,  they  amended  it,  both  in  C.  B.  and  B.  R.  {hfrtob 

j^ed,  diat  if  the  record  fliould  be  amended,  the  delinquent  could  not  be  impeached  for  felony ;  for  to 
antes  it  fo  by  the  ftatute,  the  rasure  mud  be  fuch  th«t  the  judgment  be  defeated  cliereby  :  But,  per 
two  jadges,  the  razure  of  the  record  is  the  offence,  and  not  the  annulling  the  judgment  thereby  ;  and  per 
II  Co.  34..  the  razure  of  a  record,  by  which  an  outlawry  was  made  good,  was  held  felony,  {b)  Where 
n  zvairc facias  the  word  Cbum/ey  was  razed,  and  made  Him/y,  and  aniended.     Roll*  Abjr.  208* 

If  an  original  writ,  upon  which  a  common  recovery  of  feveral  SCo.  160. 
manors,  (sfc.  was  fuffered,  being  larger  than  the  other  writs  on  ^^  ^^ 
the  fame  file,  through  the  negligence  of  the  officer,  and  by  con-  and^Lord 
tir.ual  handling,  is  fo  obliternted  and  worn  out,  that  but  a  letter  Lumly, 
of  the  name  of  feveral  of  the  manors  can  be  fccn,  but  the  names  f^  ^^  ^*^* 
of  the  manors  are  truly  recited  in  the  count,  and  in  the  hahere  judged  by 
facias  feifinawj  the  original  fliall  be  amended  according  to  the  all  the 
other  parts  of  the  record.  "lEr^W^ 

^v9Ci,  topoiiuiy  becaufe  a  cczzuaon  tccovcry.     And.  79,  So.  S<  C*  adjudged  by  all  the  judges  of 
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Emwlawd ;  and  there  Is  a  nota  by  the  reporter,  that  all  ch<  parchment  remataed  atdie,  aad  if 
peinapt  it  might  have  been  oihcrwiie  j  and  viJe  And.  170. 

Seo»j6ab.  So  if  the  original,  or  other  part  of  the  record,  be  ftolen,  takca 
aw4y,  withdrawn,  or  avoided  by  any  clerk,  though  this  be  felony 
per  8  H.  6.  cap.  12,  y^<f?.  3.  yet  this  may  be  fupplied  and  amended 
bv  the  other  parts  of  the  record ;  but  if  fuch  part  ftolen,  feV.  or 
ooliterated,  cannot  be  fupplied  by  the  record,  or  any  exemplifi* 
cation  thereof,  then  it  fliaU  not  be  amended. 


[(I)  Of  Amendments  in  Equity, 

fAnon.  %  H  BILL  may  be  amended  at  any  time  for  the  fpecial  purpofe  of 
f  ^. 'A     ^adding  neccffary  parties. 

Cur.  Cane.  546.    Green  t.  Foole,  4  Br.  P.  C.  ii2. 

Alitf.  £||.  After  the  examination  of  witnefies  no  part  of  the  pleadings 
m6t.*ajid  ^^^  ^^  amended  but  under  very  fpecial  circumftances :  but  if  no 
the  cafea  witnefs  has  been  examined,  an  amendment  has  been  pemutted 
(cited  in  the  j^fter  publication  pafled. 

note)  or 

HaftingR  ▼.  Gregory,  Scac.  19th  Nov.  1782.  and  Sanderfon  v.  Thwaites,  in  Cane  Tr.  X7S1.  Aaoo. 
Barnard.  Ch.  Rep.  221.  Harding  v.  Cox,  3  Atk.  583.  Where  a  matter  has  not  been  p«t  in  Ulbe  by 
a  bill  with  fuificient  precifion,  permiflioo  has  been  given  to  amend  it  00  the  hearing  of  the  caaie.  Filkia 
v.  Hill,  2  Br.  P.  C.   194. 

larlof  Maf-  After  appearance  the  bill  cannot  be  amended  without  payment 

L^don,  2  °^  cofts,  which  are  fixed  at  forty  {hillings,  a  fum  which  the 

Br.Ch.'  Court  will  not  exceed,  notwithftanding  repeated  amendmesits» 

Rep.  t9i.  unlefs  the  defendant  ftate  a  cafe  of  particular  opprellion. 

Jiht*  tit.  Amtndment^  p.  i.  note* 

Ld.  Con-  An  amendment  to  a  bill  has  been  permitted,  after  a  demurrer 
*"8*y^'  to  the  whole  bill  has  been  allowed  5  but  this  feems  not  to  have 
lekyU,*^      been  ftridly  regular. 

%  P,  Wmi*  300.  and  ^..m^^^  y,  Baines,  in  the  note. 

Kapler  v.  But  there  feems  to  be  no  precedent  of  an  amendment  to  a  bill^ 
l.adjf  Ef-      in  a  part  wherein  it  was  difiniffed  on  the  merits. 

ftngnam, 

a  P.  Wms.  40«« 

Serle  v.  St.        Where  an  improper  fubmiffion  was  made  in  the  bill  of  an  in* 

yj/*'^'  *r^  fant,  the  Court  allowed  it  to  be  amended  on  the  hearins  of  the 
Wmi.  386.  /  • 

.   ^        caufe. 

C'ountefi  of       Where  an  anfwcr  was  prejudicial  to  a  defendant  from  a  mere 

c;.iiitn)o.  jnidake,  though  fuch  miftake  was  both  in  the  original  and  office 

(TiM< nU  copy,  upon  evidence  of  the  miilake,  an  amendment  was  permit- 

•  I'.  Wmi.  ted  after  the  caufe  had  been  heard,  and  after  it  had  been  denied 

f.V*  1*1 1  on  a  petition  and  on  a  motion. 

«1f«h^lti  yt^t,  corxr€t\  but  where  the  roiftake  runs  through  the  draught,  and  tlie  engrofled  anfwery  so 
mM  hUtiii'iii  Will  bf  allowed.     Biihop  of  Ely  v.  Jaffiet>  Bunb.  295. 

W.^M^/'^ii  V,  Inhere  arc  no  certain  rules  refpefting  the  amendment  of 
tu\\y,\\M.  anfwcr»4  but  they  are  in  the  difcrction  of  the  Courts.    The  ad- 
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miffion  of  a  h&  (a)  is  never  fuffered  to  be  ftruck  out,  but  on  an  Rep.  50. 
affidavit  of  furprifc,  or  the  defendant  being  ill  advifed.     But  ^F^*5** 
wtiere  an  amendment  {b)  is  admitted  in  the  biU,  where,  through  Ammtdmnu, 
inativertency  (c)  a  miftake  is  made,  as  to  a  fad  or  date,  where  p*  4* 
thpre  is  no  danger  (rf)  of  perjury,  where  the  cafe  depends  upon  ^*  p^^f°* 
old  documents,  lies  pretty  much  in  the  dark,  and  new  matter  is  x'p.  wms. 
difcovered,   which  affords  the  defendant  a  good  defence*,  the  297-  Pnrce 
Courts  have  allowed  amendments  to  be  made,  either  by  ftriking  *'^°'*2 
out  poflages,  or  making  new  fa£ls,  and  this  {e)  after  iflue Joined,  Ambl.  65. 
or  upon  tfie  hearing  of  the  caufe.     If  new  matter  has  arifen,  the  s*  c. 
pradice  is  to  add  it  by  way  of  fupplemental  anfwer  ;  for  the  de-  hiu  »BrT* 
fendant  will  not  be  permitted  to  take  the  old  anfwer  ofi^tbe  file,  p.c.  194. 
and  put  in  a  new  one.  (0  Whar- 

*  ton  r. 

Wharton,  x  Atk.  204*  \4)  Berney  ▼.  Chambers^  Buob.  248.  Holliday  ▼.  Nabb,  Biinb.  3ft3« 
(r)  Phillips  V.  Cwynne,  cited  in  Mitf.  Eq«  Tr«  x6i.  But  the  author  adds,  that  in  later  oafea  this  in* 
dur^rence  has  been  r^fufcd.  However,  in  the  cafe  of  Moggridge  v.  Hudfon,  the  Court  of  Exchequer 
thought  that  there  were  many  cafes  in  which  it  was  highly  neceflary  that  it  fliould  be  given.  In  that 
cafe,  Richards  moved  to  file  a  fupplemental  anfwer  to  a  bill  for  an  account  of  tithes,  upon  an  affidavit 
of  the  diicovery  of  new  matter.  The  motion  was  oppofed  by  Abbot,  who  iniifted  that  it  was  the  role 
of  ihe  Court  not  to  fuffer  a  fupplemental  anfwer  to  be  put  in  after  iflue  joined.  The  Chief  Baron  a^ 
mitted  the  general  role  to  be  as  Abbot  ftated ;  but  faid  there  were  many  exceptions  to  it :  That  if  they 
were  to  refuie  it,  another  bill  might  be  filed  for  an  account,  and  then  it  might  appear  that  the  plainti^ 
OQght  not  to  have  had  a  decree  in  this  inftance,  by  reafon  of  the  matter  now  ofiered ;  that  tithe  cafes  were 
entitled  to  peculiar  indulgence,  depending  upon  old  documents,  and  Ijing  in  remote  antiquity.  Perrya 
B.  added,  chat  he  had  known  many  inftances  of  fupplemental  anfwers  being  allowed  in  fimilar  circum- 
dances :  but  foppofing  there  were  no  precedent,  the  motion  fcemed  io  reafonable  and  ib  nece^Tary,  that 
the  Court  ought  to  make  one.  Eafter  Term,  34  G.  3.  Where  the  amendment  is  not  in  a  very  ma- 
terial point,  it  may  be  made  without  notice ;  but  where  it  is,  it  cannot  be  made  without  notice,  and 
aUb  payment  of  cofts.     x  Harr.  Ch.  Pr.  307* 

An  anfwer  fhall  not  be  amended  after  an  indidment  for  per-  Bad  Venwy 
pry  preferred  or  threatened.  Yet  if  there  were  circumftances  ^'jJJ***^ 
extremely  flrong  to  ihew  that  it  was  only  a  mere  miftake  (/),  it  ch.  kep.  * 
might  be  otherwife.  419* 

(/)  Vawt 
V.  Lord  Waltbam,  cited,  ibid.  Woodgate  v.  Fuller,  Barnard.  Ch.  Rep.  51.  Wharton  v.  Wharton, 
s  Atk*  294* 

An  infant  may  amend  his  anfwer  when  he  comes  of  age,  Stmdwick 
and  therefore  no  exceptions  can  be  taken  to  it.  Bun"*"^ 

Where  it  appears  that  either  the  examiner  is  miftaken  in  taking  GrielisT. 

a  depoGtion,  or  the  witnefs  in  making  it,  it  may  be  amended  after  ^^^^^ 

publication.  646! 

A  miftake  In  the  title  of  an  order  was  allowed  to  be  amended,  Speerlng  v. 

though  for  the  purpofe  of  charging  a  furcty,  who  had  entered  }^^^*  * 

into  a  recognizance  to  abide  the  order  of  hearing.  Pr.ChTiis. 

S.  C«  I  £^.  Caf.  Abr.  tit.  AmtuimtHti  p.  6.  S.  C. 

Where  there  was  a  miftake  in  the  title  of  the  interrogatories.  White  ▼. 
neither  the  depofitions  were  permitted  to  be  read,  nor  the  title  to  v^i!''  \. 
be  amended,  though  moft  of  the  witnefles  were  gone  abroad.  lEq.'cI* 

But  ff.l  Abr.  tit. 

Amendment^  pL  7.  -S.  C] 


♦       r 
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:anctent  soemefne^ 


(A)  The  Nature  of  the  Tenure,  and  how  provcdt 

(B)  Of  the  Privileges  annexed  to  Ancient  Demefne. 

(C)  How  it  may  become  Frank-fee. 

(D)  Where  Ancient  Demefne  may  be  pleaded,  and 
the  Form  thereof. 


(A)  The  Nature  of  the  Tenure,  and  how  proved. 

4lnrt.  269.  tk  LL  thofe  lands  which  were  in  the  pofTeiCon  of  Edward  tkt 
\\^l^^iL  -tm.  ConfcfTor,  and  afterwards  came  to  IVilliam  the  Conqueror, 
silk/ 57.  and  were  by  him,  about  the  20th  year  of  his  reign,  fct  down  in 
pi.  2.  Bl.  a  book  called  Doom/day ^  under  the  title  De  Terra  Regis,  are  (a) 
» 1*8.^231.  ancient  demefne  lands:  thefe  were  exempt  from  any  feudal  fcfr 
(m)  Lands  vitude,  and  were  let  out  to  huibandmen  to  plough  and  cultivaiC 
which  are  for  fupplying  provifions  and  neceflaries  for  tlie  king's  houfchoU 
c^ven^ient  ^^^  family ;  and  for  this  purpofe  the  tenants  (who  are  called  by 
to  the  lord's  Bro^oft,  vHlani  priviUgiati )  enjoyed  certain  privileges,  and  the 
nunfjon-  tenure  itfelf  had  feveral  properties  diftinft  from  thofe  of  other 
which  he  tenures,  which  it  retains  to  this  day,  though  the  lands  be  in  the 
keeps  in  his  hands  of  a  fubjcfl,  and  the  fervices  changed  from  labour  to 
o«rn  hands,    money. 

for  the  fup-  ' 

port  of  his  /amily,  and  for  hofpitality,  are  called  his  dexnefnes>  but  have  not  the  faooe  properties  wiu> 

ancieoc  dexnefae.     Spelm.  1 2. 

Saik.  57.  This  tenure,  my  Lord  Ch.  Juft.  Holt  fays,  is  as  ancient  as  any 

f**  *•  other,  though  he  fuppofes  that  the  privileges  annexed  to  it  com- 

menced by  fome  aft  of  parliament,  for  that  it  cannot  be  created 
by  grant  at  this  day. 
Salic.  57.  The  lands  which  were  in  the  pofleflion  of  Edward  the  Con- 

4  inft.  260.  ^^^^^y  *"^  ^txt  given  away  by  him,  are  not  at  this  day  ancient 
Hob.  188.  *  demefne ;  nor  are  any  others,  except  thofe  writ  down  in  the  boot 
Piawiii.43.  of  Doom/day;  and  therefore,  whether  fuch  lands  are  ancient 
the  book  of  demefne,  or  not,  is  to  be  {b)  tried  only  by  that  book. 

Di.'ymjday  was  brought  into  court  by  a  certiorari  out  of  Chancery,  dlre^ed  to  the  treafurer  and  ch*™'*'* 
lain  of  the  Exchccjuer,  and  by   mittimus  lent  into  tlie  Common  Picas  ♦.    llfuc  was  taken  wbeuW 

[•  The  authority  rcfcrn'd  to  for  this  pafiagc  is  Dy.  150.  b.    but  the  editor  has  not  been  able  W  » 
any  th'ng  to  tr.is  effeft,  either  in  that  page,  or  in  any  other  part  of  th^t  book.     The  »'»f  ^^  ^  / 
giltcr  d«,Ci  nnc  jcqulre  the  prcduflion  ot   the  book  itfelf,  hue  only  a  crrtiiiciCc   of  the  U<^  **'"°  ' 
tieaiuiei-  and  chauibcrlalo  yji  the  £xcbe<}uer.  F.  N.  B.  16.  C.  9ih  edit.] 
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£^£e/e  In  the  coqnty  of  Clnicefttr  was  tncieot  demefne,  or  not ;  and  on  producing  the  book  oi 
Dtomjday,  it  appeared  that  Htfe  was  ancient  deniefne,  but  nothing  faid.of  Lcngbope}  and  the  Court 
beid,  that  the  partj  failed  in  his  proof.  Lev.  io6.  Sid.  14.7.  [Proof  of  the  name  being  varied  can<- 
not  be  admitted,  without  its  being  averred  on  the  record.  Uui,  Bull.  Ni.  Pr'u  248.  4th  ed.  Dwnj^ 
Jtfj-book  will  not  ihew  whether  the  lands  themfelves  are  ancient  demefne  \  it  wig  only  ihew  whether 
the  manor  is  (by  or  hoc     2  Burr.  1048.] 

But  if  the  queftlon  is.  Whether  lands  be  parcel  of  a  manor  Saik.  57. 
which  is  ancient  demefne  ?  this  (lull  be  tried  by  a  jury.  Pj:  *• 

acre  of  taod  may  be  ancient  demefne,  though  the  manor  of  which  it  is  parcel  is  not  fo^  vf^^RoU*  Abr. 
311.  and  for  this  HfUe  F.  N.  B.  14.  Lcon>  232.  Dyei,  8.  ii  Co.  10.  Bio.  Ancient  Demefne,  15* 
2  Leon.  191.    3  Lev.  405. 


(B}  Of  the  Privileges  annexed  to  Ancient  Demefne. 

VfYLord  Coke  enumerates  the  fix  following  privileges  which  4lnft.  269. 

^  tenants  in  ancient  demefne  are  to  enjoy  {a),    i.  That  they  ^'u'^^^'' 
fliall  not  be  cmpleaded  for  any  of  their  lands,  ^c.  out  of  the  (fl)VutVc 
faid  manor,  but  are  to  have  juftice  adminiftered  to  them  at  their  muft  appear 
own  doors,  by  petit  writ  of  droit  ciofey  direfted  to  the  bailiffs  of  ^„Vf*'^*** 
the  king's  manors,  or  to  the  lord  of  the  manor,  if  it  be  in  the  cient  de "' 

liands  of  a  fubjed.  mtfnt ;  for 

if  a  fine  le- 
vied  of  thofe  lands  in  C»B,  be  ftill  in  force,  the  lands  vtt  frank- fee  till  it  is  reverfed;  and  therefore 
may  be  empleaded  at  common  law.  2.  The  land  muft  be  holden  of  the  manor,  being  ancient  demefne* 
3.  It  muft  not  be  bolden  by  knight -fervice,  becaufe  hufbandry  is  the  caufe  of  the  privilege.  4.  It  is  faid 
that  the  tenant  may  remove  the  caufe  out  of  the  lord*s  court,  if  there  be  no  foitors^  or  but  one  fuitor* 
for  that  the  fuitors  are  judges ;  otherwife  there  would  be  a  failure  of  juftice.  5.  If  the  tenant  accept  a 
releafeof  his  lord  of  his  fcigoory,  or  the  feignory  be  otherwife  extingui(hed,  by  reafon  of  the  feifin  of 
the  king,  or  otherwife.  6.  Or  if  the  lord  diflieife  his  tenant,  and  make  a  feoffment  in  fee.  7*  If  the 
knl  grant  the  iervices  of  his  tenant,  and  the  tenant  attorn.  4lnft.269.  Atfo  if  the  manor  and  de> 
mefoes  of  the  manor  are  in  difpote,  they  muft  be  empleaded  at  common  law,  and  not  in  the  lord*a 
court  J  otherwife  the  lord  would  be  judge  in  his  own  caufe.     Salk.  56.  pi.  i. 

2.  They  cannot  be  impannelled  to  appear  at  Wejlmlnjler^  or  4  Inft.  269. 
clfewhere  in  any  other  court,  upon  any  inqueft  or  trial  of  any  That  they 

^^^*  writ  dt  non 

foteadis  in  afflfis  &jurath  againft  the  iherifF,  or  any  one  who  hath  the  return  of  writs ;  and  if,  notwlth- 
ftaoding  fttch  writ,  the  flieriff'  will  rerum  them,  they  may  have  an  attacbment*     F.  N.  B.  1 66. 

3.  Thev  are  free  and  quiet  from  all  manner  of  tolls  in  fairs  nnd  4!"^  169. 
markets,  lor  all  things  concerning  {b)  hufbandry  and  fuftenance.     ^^^  ^^'• 

{h)  But  th:i  privilege  does  not  extend  to  htm  who  is  a  merchant,  and  gets  his  living  by  buying  and 
felling,  but  is  annexed  to  the  perfon  in  refpe^t  of  the  land,  and  to  thofe  things  which  grow  and  arc 
the  produce  of  the  lands.  F.N.  B.  21S.  a  Leon.  191.  Cro.  Eliz.  227.  Leon.  231.233.  2  Inft.  221. 
S>  P.  Vide  2  Lntw.  1 144.  and  how  it  muft  be  fet  forth  in  pleading  \  and  that  this  privilege  extends  to 
^'cnant  in  ancient  demefne,  whether  he  hold  in  fee,  for  life,  years,  or  at  will.  Roll.  Abr.  322. 
a  Leoo.  191.     [^.  as  to  tenant  for  years,  or  at  will  j  and  fee  2  Burr.  1047.] 

4.  They  aris  to  be  free  of  taxes  and  tallages  by  parliaments,  4  inft.  169. 
ualefc  they  be  fpecially  named.  iTdyVa*"! 

serai  afis  of  parliament  extend  to  ancient  demefne  lands,  va/«  4Tnft.  270.     And.  71* 

5.  That  they  were  not  to  contribute  to  the  expences  of  knights  4  Inft.  269, 
of  parliament.' 

6.  That  if  they  be  fcverally  (r )  dlftrained  for  other  ferviccs,  4  Inft.  269. 
than  they  arc  obliged  to  by  the  cuftom  of  the  manor,  they  all,  ^^^  ^^^^ 

4  for 
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in  ancient  fof  the  faving  of  charges,  may  join  in  a  writ  of  mmjlraneruntf 
diS^iDcdto   ^^^^  ^^^y  ^  fcvcral  tenants. 

do  the  lord  other  fervices  or  cuftoms  than  they  or  their  anceftors  have  formerly  done,  they  may  have  a 
writ  of  mwnfiramtrttnt  dired^  to  the  Ii^rd,  commanding  him  not  to  diftrain  for  other  fervicea ;  and  if 
he  will  ftUl  diftrain,  ^c,  then,  by  a  writ  dire^ed  to  the  fheriflF,  he  may  command  him  not  to  demand 
or  diftrain  for  other  fervices  \  and  if  he  ftill  perfift&,  then  he  may  raife  the  p^M  cvmaatux^  or  commaiia  tne 
aeighboors  to  refcue  and  reftore  the  diftrefs  \  but  the  ufual  coorfe  is,  that  if,  after  the  writ  to  the  iher Jfj) 
the  lord  will  diftrain,  then  an  attachment  lies  againft  hiniy  itturnable  in  one  of  the  conrcs  of  lecurd 
waffrfiminfiert  to  anfwer  the  contempt.     Plowd*  129. 

4  inft.  270.      Lands  in  ancient  demefne  are  extendable  upon  a  ftatute-mer'* 

in  ancient  demefne,  upon  an  elegit,  may,  by  the  flieriff,  be  delivered  in  execution,  becaofe  the  title  of  the 
land  ii  not  diredly  put  in  plea  in  the  king^s  court }  adjudged.  Hob.  47.  Moor,  21  z.  pt.  351 «  ud 
Brownl.  234.  S«  C» 

Tent.  344.  In  an  indidment  for  not  taking  upon  him  and  executing  the 
office  of  a  conftable,  to  which  he  was  chofen  by  the  leet,  the 
queftion  wasj  Whether  a  tenant  in  ancient  demefne  was  obliged 
to  execute  that  office  ?  and  the  Court  held  he  was. 


(C)  How  it  may  become  Frank-fee. 

4lnft.  270.  tF  a  fine  be  levied,  or  recovery  fuflered  of  lands  in  ancient  dc- 

10  Co.  50.  1  nicfne,  this  makes  them  frank-fee. 

7  H.  4. 44«       But  if  the  lord  be  not  a  party,  he  may  {a)  have  a  writ  of  dif* 

Rc^u  Abr-  ^gjj^  j^j^j  avoid  the  fine  or  recovery  {b) ;  for  lands  in  ancient  de- 

{o)  But  can-  mefne  were  not  originally  within  the  jurifdiSion  of  the  Courts  of 

not  bring  a  Weftmtnjler ;  but  the  tenants  thereof  enjoy  this  among  other  prir 

■^wfe'nSt  vileges,  not  to  be  called  from  ^e  bufinefs  of  the  plough  by  any 

a  party  to  foreign  litigation. 

the  fine  or 

recovery.  3  Ler.  419.  That  a  termor  may  have  a  writ  of  difcelt,  and  make  it  ancient  demefne,  iC 
leaft  during  his  term.  Roll.  Abr.  327.  [(h)  An  a^ion  on  the  cafe,  in  the  nature  of  difccit,  to  reverftf 
a  recovery  of  landa  in  ancient  demefne,  was  brought  againft  the  vouchee  only,  as  cejhiy  qmt  ufe,  which 
was  confeOed  by  the  plea.  On  motion  to  enter  up  judgment,  the  Court  refufed  it,  becauie  all  the  partiei 
to  the  recovery  were  not  before  them  ;  and  the  vouchee  not  appearing  to  be  cefiuy  que  ufe,  otherwife  thai 
by  his  own  acknowledgment,  there  was  danger  of  collufion  between  him  and-  the  lord  of  the  manor,  to 
xeverfe  a  recovery  of  land  in  frank-fee,  and  fo  torn  it  into  ancient  demefne.  Rex  v.  Hadlow,  2  Bl^ 
Kcp.  1 170.  ykhrKcx  v.  Mead,  2  Wilf.  17.  The  lord  is  not  bari«d  of  his  writ  of  difcelt  by  the  death 
of  any  of  the  parties  to  a  fine.  Zouch  v.  Thompfon,  x  Lord  Raym.  177*] 

*  Ron,  Abr.  But  if  the  lord  be  party,  then  the  lands  become  frank-fcC| 
57^pi,\*I^"  ^"^  ^^  ^**i"  the  jurifdiftion  of  the  Courts  of  JVefiminfier:  for 
the  privilege  of  ancient  demefne  being  eftablifhed  K>r  tli^  benefit 
of  lord  and  tenant,  they  may  dedroy  it  at  pleafure. 
Kelw.  4-3.  If  a  fjjie  jjg  levied  of  lands,  part  ancient  demefne^  and  part 
Roll.  Abr.  f^nk-fee,  and  the  lord  brings  a  vn'it  of  difceit,  the  court  of 
Leon.  290.  B.  R.  upon  view  of  the  tranfcript  of  the  record,  and  proof  that 
part  ate  ancient  demefne,  will  revcrfe  and  avoid  the  fine  as  to 


that  parcel  5  but  they  will  not  order  the  fine  to  be  torn  off  the 
file,  as  in  cafes  where  the  whole  fine  is  reverfed,  becaufe  it  (hall 
ftand  good  as  to  the  frank^fee ;  but  they  will  order  a  mark  to  b$ 
made  on  the  fine,  to  fignify  that  it  is  Cancelled  as  16  that  fart  j 


ancient  OemefnCt  ijs 

tad  in  this  cafe  the  terre-tenant  muft  be  made  party  hj  fctre^facias  : 
lor  otherwife  the  conuzance  of  him  that  was  party  to  die  fine  (hall 
not  bind^  if  the  tenements  are  frank»fee  ;  becaufe  by  that  means 
the  terre-tenant  might  be  difpoflefTed  without  notice;  whereas 
if  he  appears  upon  xht  fcire  facias^  he  may  plead  a  releaie  or  con- 
firmation in  bar,  and  fo  preferve  his  pofleffion. 

But  if  a  fine  be  levied  of  land  all  ancient  demefne,  and  the  Bro.tit. 
krd  rcverfe  it  by  writ  of  difceit,  it  feems  doubtful  from  the  ^'"'* '°'' 
boob,  whether  tne  fine  {hall  ftand  good  between  the  parties;  F!N!B!98r 
'  fome  fay,  that  it  ought  not  to  be  wholly  fet  afide,  nor  the  conu-  >• 
;  zor  reflored  to  his  land  againfl  his  own  folemn  acknowledgment  |  ^ '  ^'  I** 
I  on  record^  efpecially  fince  the  lord,  who  brings  the  writ  of'dif-  VioXiAht* 
cdt,  feeks  nothing  but  to  reftore  the  land  to  the  privileges  of  an-  ^^3- 
dent  demefne {a) ;  others,  on  the  contrary,  hold,  that  the  writ  ?l\'^^^\^ 
of  difceit,  and  the  reverfal  thereon,  wholly  avoids  the  fine,  and  after  tbe 
xeftores  die  conuzor  to  the  pofleffion  of  the  land ;  and  the  conu-  ^«  *«^»*^» . 
zancc,  though  on  record,  fhall  be  no  efloppel ;  becaufe  it  was  ^j  re?elfed 
made  in  a  court  that  had  no  jurifdidion  of  the  matter ;    and  to  the  co- 
therefore  the  whole  proceedings  coram  nonjudice.  nuzeeand 

*  ^^  •'  his  heirs,  or 

caofinBcd  his  eftate,  be  (hould  have  retained  the  lands,  notwithftanding  the  line  was  deftroycd  \  becaufe 
bf  the  idcafe  or  confirmation,  his  eftatc  would  have  been  made  firm  and  rightful.  4  Inft.  470. 
10 Co.  50.  Fitz«  Difceit,  37.  Leon.  290.  If  tenant  in  tail  of  lands  in  ancient  demefiie,  ieafes  for 
I  fiity  jtan,  and  after  levies  a  fine,  with  proclamations,  in  the  Common  Pleas,  and  this  is  after  reverfed 
:  in  a  writ  of  difceit,  yet,  quoad  the  Icflee,  this  fine  fhall  not  be  avoided,  but  Aall  make  the  leafe  good 
agalnft  the  iifae  in  tail,  by  tbe  better  opinioa  of  the  books.     Leon.  290.  vidt  Lutw.  710,  7x1  • 

If  in  a  writ  of  right  in  ancient  demefne  the  tenant  pleads  in  F.N.  B.  19. 
abatement  of  the  writ,  and  by  judgment  it  is  abated,  and  the  *  ^*'  *7o- 
demandant  brings  a  writ  oi  faife  judgment ^  wherein  the  writ  of 
fight  is  affirmed  to  be  good,  the  Court  of  Common  Pleas  fhall 
proceed  as  the  inferior  court  fhould  have  done;  and  although 
judgment  be  there  given  to  recover  the  land,  yet  the  land  is  not 
frank-fee,  but  continues  ancient  demefne,  becaufe  the  beginning 
and  foundation  of  thofe  proceedings  was  in  the  court  of  ancient 
demefne. 

If  the  lord  enfeoffs  another  of  the  tenancy,  this  makes  the  land  Roll.  Abr» 
frank-fee,  becaufe  the  fervices  are  extinguifhed  perpetually.  3H- 

So  if  the  lord  releafes  to  the  tenant  all  his  right  in  the  tenancy,  ^</*Ron. 
or  If  he  confirms  to  him  to  hold  by  certain  fervices  at  the  com-  ttl\  and* 
mon  law,  thefe  make  the  land  frank-fee.  the  feverai 

cafes  there 
ciled  ODt  of  the  year-bookf,  and  where  it  becomes  frank-fee,  by  coming  into  the  hands  of  the  king. 


(D)  Where  Ancient  Demefne  may  be  pleaded,  and 

the  Form  thereof. 

IN  all  actions,  wherein,  if  the  demandant  recovers,  the  lands  S  H.  6.  354 
*  would  be  frank-fee,  ancient  demefne  is  a  good  plea.  ^a^^'whert 

t^  faiti  may  be  removed  to  the  courts  above,  and  they  to  proceed  at  tht  infoior  court  might  hav« 
^«ae,  vidt  F.  N.  B.  19.  D.  4loft.  270.    Moor,  45U 

Therefore 


/ 


ancient  Demerne* 


rii  4  Za&.  TBcrcicr?  in  aZ  -» ftioat  rr»!,  or  where  the  realty  may  come  \tt 
H^aL  *ar.  ^^^^^^^1,  -wcieiTt  vVmcfzc  is  a  good  plea;  as  tf^,  writ  oiviard 
j-s, 5-5,     c"  Mfli^   wr.r  of  a.rrwtt  aframft.  a  bailiff  of  a  manori  writ  of 

a^inil  a  (r^irdiaa,  C^r. 


In  nplrAn  ancie.i:  deinefne  is  a  good  plea,  becaufe  by  intend» 
»uiit  rci-   .jj^jjj  ^  frcshold  will  ccmc  in  queftion. 


e.«,xi. — -~ ^quefti< 

^^  In  an  efeSizne  j£nftr,  ancient  demefnc  is  a  good  plea;  for  by 
jj„^  ^Ij^  common  mtendmcnc  the  ri^ht  and  title  of  the  land  will  come  in 
Bttiil.  icS.  qocltion  ;  and  if  in  this  action  it  (hould  not  be  a  good  plea,  the 
^***- J[7*'  ancient  privileges  of  thofe  tenants  would  be  loft,  inaCoiucli  as 
«id.  rRjiL  mod  ritles  at  this  day  arc  tried  by  ejeBment. 


5  Co.  1C5-  But  in  all  aciions  merely  pcrfonal,  as  debt  upon  a  Icafe,  tr^pajs 
*^  ^*^    fuarr  daufumfn^it^  is^c,  ancient  dcmefne  is  no  plea. 

ChKii.Sxfi.       In  trifpmfs  contra  pacem^  though  the  realty  comes  in  debate,  yet 
***-  -*^-    ancient  demefne  is  no  p!ea ;  for  this  is  at  the  fult  of  the  king, , 
^**"  and  paniihjb!e  for  the  good  of  the  commonwealth, 

s  la».  ?i*.  In  an  cTft  by  tenant  by  ftatute-merchant,  ancient  dcmefne  is 
*^^  -H*      no  good  pica,  becaufe  the  plaintiff*  does  not  demand  the  freehold, 

bot  till  he  hath  fatisfa£lion. 
It^r.  AVr.  In  a  ^^tare  impedxt  ancient  demefne  is  no  plea,  becaufe  if  it 
^;^  ^  (hould  be  granted  there  would  be  a  failure  of  right,  for  there 
****'"  they  cannot  grant  a  writ  to  the  bifhop. 
«!r*.  ;c5.  So  in  an  aclion  of  nvajle  ancient  dcmefne  is  no  plea,  becaufe 
*"[%*'  in  ancient  demefne  they  cannot,  upon  the  diftrefs  returned,  award 
jtw-l  A5C.  a  ^"^it  to  inquire  of  wafte,  according  to  the  ftatute ;  for  the 
J4t.  (heritf  ou^ht  by  the  ftatute  to  go  in  perfon,  which  cannot  be  fup- 

plied  bv  their  officer,  and  fo  there  would  be  a  failure  of  right; 

but  in  this  the  land  fliall  not  be  frank-fee. 
r.X.B.  tt.       If  the  manor  and  demelhes  thereof  arc  demanded,  ancient 
ft  l«^«.  ui,  ^j^nieihe  is  no  plea,  becaufe  the  lord  would  be  judge  in  his  own 

vVu*.  iS>    S^.«»  «-i. 

r-v'-,  5».\  Anc'.t: :  demefne  may  be  pleaded  after  imparlance,  becaufe  the 
ii-^i  >  V  j^^pj  j,^^y  TCTcrfe  the  judgment  by  writ  of  difceit :  and  it  goesio 
f  "^^ V  ^<\     Kir  ct  the  aclion  itfelf.  vis.  in  that  court,  becaufe  it  is  coram  nen 

^^  ^.j^,* »,  ,'  .0^^.'  r5c*ii  incVnt  dnnefoe,  he  oeed  not  make  any  defence  by  adding  Aefm^Unrnt^ 
,-».  ^\«.r  04rt^  35v%  Snow.  3S6.  Salk.ai7.  ^tdt  Dod.  PI.  51,  51.  Roll  hhu^ 
^^  t^  t  -^^^  <W  r^-aiTngrj.  U  may  be  pleaded  «rithout  affidavit,  a  Ld.  Raym.  1418.  Ban»rt. 
K  ^  •  •  ^"  »«%xt  -»  J  >V;.i*.  ^i.  1  Burr.  1047.  And  the  affidavit  muft  ffiew  that  the  lands  ae 
^,sV>>  »*#  a^i^K^i  *  ^'^►xh  mit^  IS  i»Wt  anciept  demefne;  that  the  matter  can  be  tried  in  the  court 
^  ,  Vt  «»vi/<»  u<  l]^"«  aK  lu.'w?  uacrt,  and  that  the  pUintiff  hath  an  eftatc  of  fiechoW,    %  B««' 


t  ^11  1 


Mmiii^  mi  i&ent'ti)ar(r^« 
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A  N  amuity,  ftri£ll7  takcri,  i^  a  ye&tly  payment  6f  a  dertain  Co.  Uu 

t\  fum  of  money  granted  to  another  in  tee-fimple>  fee-tail,  r^h*  « 

for  life  or  years,  charging  xht  per/on  of  the  grantor  only :  if  pay-  rSi.  Abr/ 

able  out  ot  lands,  it  is  properly  ealled  a  rent-charge;  bat  if  both  226.  Do£L 

the  perfon  and  eftate  (a)  be  made  liable,  as  they  moft  commonly  JJ^^tud. 

are,  then  it  is  generally  called  an  annuity.  30.  f.n.b. 

.  IS*-  A. 

[An  aiuiiiity  in  fte,  granted  by  the  crown  oot  of  the  ^\  per  cent »  duties  pajible  for.  exports  ind  imports 
at  BarhaJoeiy  is  metely  a  perfooal  inheritance.  Earl  oif  Strafford  ▼.  Buckley,  a  Yes.  xyc.  And  fo,  at 
Lord  Hardwicke  faid,  in  giving  his  judgment  in  that  cafe,  is  an  annuity  oat  of  the  poft.  office  or  excife* 
Co.  Lit.  to.  a.  n.  4.  14th  editioa  $  and  as  fuch,  the  former  has  been  treated  by  Lord  TbuHew.  Lady 
BdktntBk  V,  Marquis  of  Carmarthen^  i  Br.  cL  Rep.  .377.  A  rent  eieatcd  out  of  a  rent  it  a  mert 
aiioa?ty.  Po'  Lord  Hardwicke,  a  Yes.  178. 

As  ao  annuity  may  be  granted  in  fte,  it  inayy  of  courft,  as  a  caftdltional  or  qualified  fte  t  but  it 
cannot  be  entailed,  being,  in  point  of  charge,  i!tr\€t\y  perfooal ;  Co.  Lit  ao.  a.  s  therefore  a  remainder 
naoot  be  limited  over  of  it,  at  it  may  of  a  rent-charge;  Turner  v.  Turner,  i  Br*  Ch*  Rep.  3x6* 
Weelnv.  Peach,  x  Lotw.  iai8  ;  except  in  a  grant  by  the  king,  %  Yes.  18 1«  ;  but  when  granteid  t9 
OK,  and  the  heirs  of  his  body,  if  the  condition  is  performed  by  the  grantee's  having  iflue,  the  eftate 
htcmt  abfolote,  auid  alienable  without  reftridion ;  and  this,  it  feeoH,  though  the  grantee  never  come 
iatoi^al  pofle^on.  I  Br.  Cb.  Rep.  3x6.  Ambl.  776.  S.  C.  It  it  not  the  fubjed  of  a  fine  or  re« 
eovery,  Sheph.  Touchft.  ii.  Pig.  97.  i  Yes.  39 !• ;  but  paiTes  by  mere  grantor  transfer,  i  Br.  Ch* 
Rep.  377.  There  can  be  neither  courtefy,  nor  dower  of  it.  Co.  Lit.  144.  b.  Poph.  87.  Moor,  83* 
It  is  not  within  the  mortmain  ad  of  7  £•  i.  ft*  2.  Co.  Lit«  a.  b.^  nor  the  proviiions  of  the  ftatute  o£ 
^eds,  fo  far  as  they  affed  real  property.  2  Yes.  170.  It  is  not  aflets  in  the  hands  of  thd  heir,  be. 
caale  not  comprised  within  the  defcrlption  either  of  land  or  tenements :  not  of  executors,  becaufe  its 
heritable  ooality  prevents  it  from  going  to  them.  Do£L  and  Stud.  c.  30.  p.  97.  2  Yea.  179.  But  an 
annuity  ot  inheritance  is  forfeitable,  as  an  hereditament,  for  treafon.  Nevirs  caie,  7  Co.  34*  b.  It  ia 
tffignabie,  and  in  mott  cafes,  though  afligns  be  not  named  in  the  grant.  Co.  Lit.  144.  b.  Gerrard 
T.  Boden,  Hetl.  80.  If  granted  by  die  king,  it  mUft  hi  granted  out  of  fome  branch  of  his  revenue,  for 
^  royal  perfon  is  not  chargeable.  Anon,  i  Salk.  58.  (4)  Whether  the  one  or  the  other  fliall  \m 
Kablc,  is  in  the  elcdion  of  the  grantee }  which  eledioo,  when  once  diftindly  made,  ia  final  ind  oon^ 
clttfire.    Co.  Lit  I44«  b.  Lit.  §  2x9.  Ambl.  782.] 

(A)  Hovr  an  Annuity  or  Rent-charge  differs  from 
other  Rents. 

(B)  What  {hall  be  a  good  Grant  or  Creation  thereofl 

(G)  Of  the  Remedies  for  the  RecoYery  of  an  Annuity*  ; 

i(D)  Of  the  Provifions  made  by  the  Legiflature  re- 
fpeding  Life  Annuities.] 

Apportionment  and  Extinguifhment  of  an  Anhult^f  or  Rent-charge^ 

vide  Head  of  Rents. 


Vol.  I,  N  (A)  HoW 


X  78  flnnuits  ann  ilent^<bcrge» 


(A)  How  an  Annuity  or  Rent-charge  differs  frodl 

other  Rents. 

Lit.  r.  2  If.     A   MAN  fcifed  of  land  grants^  by  deed-poll  or  indenture,  a 
h^  o?  *****  yearly  rent  to  be  ifluing  out  of  the'&me  land  to  another  is 

JUgfu         fee,  in  tail,  or  for  life,  &V.  with  a  clanfe  of  iifir^Si  this  is  t 

r^nt-charge ;  and  if  the  giant  be  without  clanfe  of  dyireft^  then  it 

is  a  rent-fcck. 
y»e«  i6ff.       A  rent-fervice  Is  an  annual  return,  made  by  the  tenant,  ddier 
F^'''^       in  labour,  money,  or  provilions,  in  retribution  for  the  land  that 

paiTes. 
Ut.  f.  ax4.  If  a  man  makes  a  feoffment  in  fee,  or  a  leafe  for  life,  or  % 
tVnft.  CO*.  P^*  ^"  **^'>  remainder  over  in  fee,  upon  fuch  grants  there  can  be 
Plow.  134.  no  rent-fervice  referred  at  thb  day,  the  feofibr  or  grantor  ha?in{ 
^')^J^  no  rercrfion,  and  the  feoffee  or  grantee  by  the  ftatute  of  qm 
lluc\i  daafe  ^f^ptores  Urramm  holding  of  the  capital  lord ;  therefore  if  in 
it  u  only  a  fttch  deeds  a  rent  be  referred,  there  mod  be  a  {a)  daofe  of  ^ftr^t 
w'^'^hll^'  i^f^"^^^^ »  *^^  ^^^  ^^  make  a  good  rent-charge^  the  land  being 
fuch  retferr-   charged  With  a  diftrefs  for  the  payment  of  it. 

BCion  be  gocd  in  a  deed-poll  has  been  dtebtod,  the  wordi  of  itfeffitjon  proceeding  caditl;  fioM  die 
feoft^or  or  donor ;  but  >c  fcems  now  fetded,  thatibck  feferration  ii  good  in  a  doed-poii,  becanfc  whoefcr 
claimi  an  eftate  under  any  deed,  onghc.  In  reafon  and  eqaity,  to  be  oblifed  to  take  it  noder  the  lanBi 
csffeHed  in  the  deed.    VUt  Co.  Lit.  143.  b.    %  RoiL  Abr.  449.    Plow.  134.    Gilb.  Rcntiy  \^%  17* 

Co.  Lit.  If  a  man  grants  a  rent  out  of  three  acres,  and  grants  ovcff 

'^Co.  2*1.  b.  ^^^  ^  ^^  '^^"^  ^  arrear,  that  he  fliall  diftrain  for  the  rent  in  one 
'of  the  acres,  this  is  one  entire  rent  \  but  it  cannot  be  a  reot- 
charge  for  the  whole,  becaufe  the  greatelt  part  of  the  land  out 
of  which  it  iffues,  is  not  chargeable  widi  any  diftrefs  for  the  le- 
covery  (rf  it  \  and  denominatio  fumenda  a  majori^  therefore  it  is 
taken  to  be  a  rent-feck,  for  which,  by  the  words  of  the  grant, 
the  grantee  may  diftrain  in  the  diird  acre ;  for  whenever  die 
remedy,  by  way  of  charge  for  the  rent,  is  not  commenfurate  to 
the  rent,  the  rent  is  called  feci^  and  the  charge  is.  only  appur- 
tenant to  the  rent,  and  does  not  give  it  ita denomination;  and 
the  reafon  is,  becaufe  if  fuch  original  grant  fhould  be  loft  and 
worn  out  by  time,  and  a  man  were  to  prefcribe  for  it,  if  he  were 
to  give  it  tlie  denomination  of  a  charge,  it  would  grafp  n^ore 
land  than  was  originally  intended  to  be  charged;  and  therefore 
the  law  binds  them  down  to  the  denomination  of  the  rent,  as  feck, 
and  to  fet  forth  the  charge  as  an  appurtenant,  that  by  length  of 
time  no  more  (hould  be  comprehended  in  the  charge  than  was 
originally  intended  in  the  grant  of  that  charge. 
Co.Lit- J47.      If  a  man  grants  a  rent  out  of  his  lands  to  J.  8.  and  his  heirs, 
b.  7  Co.  13.  ^p J  grants  that  he  may  diftrain  for  it  during  his  life,  this  is  a 
j/aren'  be    rcnt-charge  in  J.  S,  becaufe  he  may  diftrain  in  the  land,  out  of 
grut^n4  to     which  it  ifliics,  during  his  own  life ;  but  it  (hall  be  feck  in  the 
it!t,/uui     h^nds  of  his  heirs,  bec&ufe  by  the  exprefs  words  of  the  deed,  the 
«^.  of  (^     remedy  was  to  ceafe  upon  hi«  death ;  aJiter  if  the  diftrc(&  had 


Been  Gnoted  only  for  years,  for  then  the  entire  rent' had  been  feck,  •««>  and 
beeaufe  the  remedy,  being  temporary  is  not  adequate  to  the  right,  i*,'^'^*'* 
which  isperpetuaL  fo,;,/^ 

.  ,  tbem  aod 

Ajj  beiFS  ro  dHbftiji  for  it,  thk  js  a  rtnt^M  ;  «nd  tbe  diftrefi  given  to  one  It  only  ao  appurtenant  to  the 
lent;  but  if  he  to  whom  the  diftreis  was  noc  limited  dies,  the  TurTivor  Ihall  diftrain,  beeaufe  the  whole 
iCBt  it  Cheo  is  him*    Co.  Lit.  X47*  7  Co.  %% .  b. 

(B)  A^Tiat  fliall  be  a  good  Grant  or  Creation  thereof, 

1F  a  man  obliges  himfelf  to  J.  S.  in  an  annual  rent  of  i  o/.  per^  %  RoU.Abr. 
*  apiendum  annuatitn  de  manerio  di D.,  and  bindeth  the  faid  manor,  J*^. 
and  all  the  chattels  therein,  to  a  diftrefs,  this  amoutits  to  a  good  ci^7«^ 
grant  of  the  rent,  and  J.  S«  may  diftrain  for  it.  out  wirda  of 

granttQgy 
tK  lav  cmtes  a  iCDt-ehirgev  beeaufe  it  is  the  defign  of  the  law  to  render  all  cootnda  binding  wbA 
(flUlval,  fo  far  aa  the  intention  of  tbe  parties  may  be  gathered  from  the  deed  \  and  fuch  interpretation 
It  made  ftraogeft  agaiafi  the  grantor,  becauft  he  it  prefumed  to  reaeive  a  ?aluabk  coofidoatioo  for  wlmt 
K  parts  with. 

So  if  I  bind  my  goodft  and  lands  to  the  payment  of  a  yearly  Co.  Lit. 
rent  to  J.  S.,  this  is  a  good  rent-charge,  with  power  to  diftrain,  '^!jf' *j^ 
though  there  be  no  exprefs  words  either  of  grant  or  diftrefs  ;  or  ^^ 
if  I  giant  that  if  fuch  a  rent  be  arrear,  that  J.  S.  fhall  diftrain  Bro.  Rcol 
for  it  in  the  manor  of  D.  this  is  a  good  rent-charge,  for  in  all  '^ 
theie  cafes  it  is  evidently  my  intention  that  my  land  be  liable  to 
the  chaige. 

So  it  is  if  I  grant  to  S.  S.  that  he  and  his  heirs,  or  the  heirs  Co.  Lft. 
of  his  body,  fhall  diftrain  for  40/.  rent  in  my  manor  of  DaJe ;  '47*  ^ 
this  is  a  good  tent-charge  in  fee  or  in  tail,  beeaufe  the  power  ^ji^J^^^ 
of  diftraining  is  in  one  cafe  given  to  the  heirs  general,  and  in  the  424. 
other  to  the  defeendaats  of  the  body  of  S.  S. ;  and  whoever  has  a  7  Co.  tj. 
power  of  diftraining,  has  aii  cftate  in  the  rent  for  which  the  dif-    "" '  ^^'^ 
trefs  is  given. 

But  if  I  grant  a  rent  of  40/.  out  of  the  manor  of  Daks  and  sRoiLAbr* 
if  the  rent  be  behind,  that  the  grantee  (hall  diftrain  in  my  manor  J*5- 
of  Sa/e ;  this  power  of  diftrefs  in*  the  manor  of  Sak  (hall  not  ,^^,  ,. 
amount  to  the  grant  of  a  rent-charge  out  of  the  manor  of  Sate ;  7  Co.  25* 
for  though  in  the  former  cafes  fuch  conftru£lion  is  admitted  to 
fopport  Ac  intentions  of  the  parties,  where  the  grant  is  not  ex- 
plicit, yet  in  this  cafe  the  reafon  of  fuch  conftruAion  faiJs,  be*» 
caufe  here  is  a  plain  grant  of  the  rent  out  of  the  manor  of  Da/e, 
and  the  diftrefs  is  given  in  the  manor  of  Sale^  as  a  means  for  the 
tecovety  of  it,  for  which  he  had  no  remedy  by  the  grant  itfel/; 
and  therefore  the  rule,  quod  ixpreffum  femper  facit  cejfare  taciturn , 
takes  place  here,  that  where  the  intentions  of  the  parties  are  evi- 
dent, there  that  conftruftion  fliall  never  be  admitted,  which  the 
law  only  allows  in  dubious  contra£ts,  ut  res  ftiagis  valeat  quam 
pfri&t ;  for  if  that  manner  of  interpretation  were  admitted,  the 
grant  might  be  made  double,  and  the  grantor  twice  charged, 
againft  the  defign  of  the  grant. 

If  a  rent  be  granted  to  A.  and  if  the  rent  be  behind,  that  a  RoU  Abr. 
a  ftnmger  fhall- diftrain  for  it  for  the  ufc  of  the  grantee }  this  is  a  4^$. 

N  a  good 
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good  rent-dbargc  injl.,  and  a  dilbe&  limited  to  a  ftringer&rlA 
benefit  is  in  cffcSt  maJdng  him  the  grantee's  fcrvant  for  diat  por^ 
pofc ;  and  what  a  man  may  do  b j  one  fervanti  he  may  do 
by  himfelf  or  any  other. 
?  RoO.Abr.  But  if  the  diftrefs  had  been  limited  to  a  ftranger,  widiout  lay- 
^^  ing  for  the  benefit  of  the  grantee,  fo  that  the  limitation  of  the 

diftrefs  may  fcem  to  be  independant  on  the  grants  and  without 
relation  to  it  ^  this  diftrcls  does  not  make  it  a  rent-charge,  fince 
by  no  words  in  the  deed  die  diftrefs  Ihall  be  applied  to  the  ufe 
or  advantage  of  the  grantee. 
Bro.  6u  Ifjf.  grants  and  confirms  to  B»  a  rent  of  5/.  to  be  taken  out 

ftTa  Rdi.  ^^  ^*  lands,  which  rent  £.  has  of  the  grant  of  his  fiiAcr,  though 
Abe.  435.  B»  never  had  any  fuch  rent  from  his  father,  yet  this  grant  of 
A.*s  ftiall  be  good  to  create  a  rent-charge  in  B^  for  it  is  efidendy 
the  intention  of  ^.  that  B.  (hall  have  a  rent  of  5/.  out  of  hk 
land  ;  and  a  miftake  or  error  in  the  defcription  of  the  thing  r^ 
ferrcd  to,  (hall  not  render  the  true  defign  of  the  contrad  ineSec^ 
tual  and  void. 
Co.  Lit.  If  a  man  feifed  of  twenty  acres  of  land,  grants  a  rent  of  20 /• 

■^"*  ^'  y  percipietidum  de  qudlihet  acra  temt  fiut^    or  out  of  every  acre 

two  tenants        ^•■•i»»-  r  f-  «  r 

in  common,  of  land;  tlus  IS  m  nature  of  a  leveral  grant  out  of  every 
orfnrctai  acre»  for  the  grant  (hall  be  taken  mpft  ftronglj  againft  die 
S*tS^    grantor,   and  the  grantee  ihall  have  20/.  out  ot  each  acre 

grant  a  icnt  of  20  x.  ^  «ra.  oot  of  dicir  land,  the  grantee  (ball  have  40  s.  rent  ;  for  as  their  cfiate » 
fevcral,  fo  ihall  their  grant  be  too ;  and  therefoie  each  Aall  be  taken  to  gnot  a  Icftial  tent  of  aox* 
5  Co.  7.  b.  Plow.  140.  b.  x6i.  171.  2S9*    Co.  Liu  197.  a*  s67.  b. 

Co.  Lit.  1£A.  bargains  and  fells  land  to  J5.  by  indenturCf  and  before 

H7'b.  enrolment  ^ey  both  join  in  a  grant  of  a  rent-charge  to  C.  this 
after  the  enrolment  ftiall  be  conftrued  the  grant  of  £•  and  the 
confirmation  of  A.y  becaufe  when  the  bargain  and  lale  is  enrolled, 
it  has  the  efie£l  of  a  deed  enrolled,  from  the  making  thereof; 
and  therefore  it  muft  be  the  grant  of  B.  who  had  the  land  at  the 
time  of  the  grant  made  \  but  if  the  deed  had  never  been  enrolled, 
then  it  ftiould  have  been  the  grant  of  ^.  and  confirmation  of  B^ 
becaufe  the  land  never  paflcd  from  A^^  the  deed  being  inefedual 
and  void,  without  enrolment. 
Bro.  tit.  If  an  original  grant  be  made  of  a  rent-charge  to  commence 

Granh  S6-  ^fter  thc  death  of  J.  S,  it  is  good ;  for  this  is  not  like  the  cafe  of 
p "w.^i  56.  lands,  where  the  livery  muft  carry  the  freehold  immediately,  and 
Paii9. 299  where  the  abeyance,  or  want  of  diftinguifliing  where  the  f^e^ 
3"-  ^  hold  is,  may  be  of  prejudice  to  thc  rights  of  others;  for  if  the 
But  a'ient^  frcchold  was  to  be  granted  infuturoy  a  man  that  had  brought  bis 
i>.  ep,  or  pradpe  againft  the  grantor,  after  he  had  proceeded  in  it  a  confi- 
•Jrejdy  cic-  ^j^j^blc  timc,  might  have  his  writ  abated  by  the  freehold's  vctog 
r/granwd**^  in  a  ftrangcr,  by  rcafon  of  a  conveyance  made  by  the  grantor, 
to  cjm-  before  the  writ  brought ;  but  thc  grant  of  a  rent  de  novo  is  not 
tnrnce  after  j^^^cnded  with  thls  incouvcniencc ;  for  no  man  can  have  a  prcce- 
llr  %  5.  «5ent  right  to  a  thing  which  is  originally  created  by  thc  pant 
Cecauiv  to  i:fclf ;  yct  ^/xT^,  at  what  diftance  of  time  fuch  chaiges  may  be  «^* 
h  ifn:s  jQ^^-ctj  to  commcnce,  whether  it  muft  not  be  after  thc  lives  of 
-  may  the 
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Ac  perfons  in  effi  ;  for  if  they  be  indefinite,  they  feem  to  have  be  precedent 
thjC  fame  tendency  to  a  perpetuity  as  any  other  contingent  re-  JJj^'J^o^^ 
mainders,  or  executory  intereft;  and  the  bare  aiFeclatiou  of  a  fuch  grants 
perpetuity  is  fufficient  to  condemn  any  conveyance.  ««  «ot 

good  y  for 
fnch  /redioM,  by  dios  being  fplU  and  fereredy  doth  bide  the  perfon  in  whom  the  right  is ;  and  tbere- 
§0R  tbe  pony  that  has  right,  will  not  be  able  to  difoern  againil  whom  to  bring  his  prac'tpe  for  the  re- 
tantf  o£  tt.  Bco.  tit.  Grants  86.  %  H.  7.  3.  Plow.  1 56.  [An  annuity  (after  a  difpofitlon  of  it 
fot  ocfacr  porpoiSn)  was  devifed^to  the  teftator's  eldeft  fon  :  and  on  his  deceafe,  to  the  heirs  male  of  his 
kidy  J  and  in  cafe  of  hit  having  no  iflue  male,  to  remain  to  the  teftator's  next  eldeft  fon,  and  the  heirs 
auieof  his  body  :  the  four  ddeft  fons  died  without  iflue  :  it  was  adjudged,  that  the  claim  of  the  fifth 
«ai  too  remote*    Turner  v.  Turner,  i  Br.  Ch.  Rep.  316.] 

[Where  a  man  devifed  all  his  lands  for  the  payment  of  his  Ld.  Ken- 
debts,  and  alfo  an  annuity  out  of  a  certain  town,   which  the  °?"JlJi^* 
truftees  fold  \  it  was  decreed  in  equity,  that  the  annuity  (houid  \  £^.  ca.' 
iftie  out  of  the  other  lands  unfold ;  there  bebg  fufficient' to  ply  Abr.  tit. 

the  debtq.  Annuity^ 

^  &c.  (A)-  •  p,  I .  I  Ch.  Ca.  295.  S.  C 

Where  an  annuity  was  devifed  put  of  a  reftory,  the  glebe  Thomdike 
being  but  of  fmall  value,  and  the  tithes  not  liable  to  di(lrefs,  it  ^'  AUing- 
was  deaeed  that  the  whole  rcftory  fliould  be  liable.  c^f.  Abr? 

tit  AntmUjf  &c.  (A).  pL  2.  i  Ch.  Ca.  79.  S.  C. 

If  a  man,  poflefled  of  a  term,  grant  a  rent  generally,  without  » Ro-  Abr. 
limiting  any  cftate,  the  rent  fliall  continue  during  the  term.  (H)5^r'* 

A  man  poflefled  of  a  teim  for  years,  determinable  on  lives,  Gofl«y  ▼. 
devifed  ao/.  ffr  annum  to  J.  S.  to  be  paid  half-yearly,  if  the  ve^'  * 
c^uy  que  vies  fhould  fo  long  live.'   J.  &.  died  during  the  life  of  Th^kede^ 
the  c^uy  que  vies^  and  it  was  adjudged  that  the  rent  was  not  terminatioa 
determined  by  his  death,  but  fhould  be  paid  to  his  executors  ^ff^ev^fe 
during  the  continuance  of  the  term.]  ^  of  an  annu. 

ity  to  tefta- 
tor*8  oecittors^  and  their  hdrs  during  the  fife  of  I?.,  to  the  fepante  ofe  of  a  married  woman,  who  died 
ia  dke  life  of  S»     Rawlinlba  v.  Montague,  %  Vern.  667.     So,  where  a  man  devifed  ao  annuity  to 
inotber  during  the  life  of  bis  executor,  to  be  paid  him  by  the  executor,  and  the  annuitant  died  io-the 
life-tiiAe  of  the  czecutor.    Savcry  v.  Dyer,  AmU.  1 39.3 


(C)  Of  the  Remedies  for  the  Recovery  of  an  Annuity. 

iF  a  Qian  grants  by  his  deed  an  annual  rent  to  J,  S.  in  fee,  for  Lit.  f.  219. 

^'  fife  or  years,  out  of  certain  lands,  with  claufc  of  diftrcfs,  the  ^'  ^'  ^* 

grantee  may  at  his  ele£lion  either  diftrain  for  this  rent,  or  have  a  \\,\, 

\a)  writ  of  annuity,  and  thereby  charge  his  perfon.  {^)  But  00 

writ  of  an- 
ftaity  lies  for  a  reat-ier?ice,  vi^/  tit.  Rewts^  and  Roll.  Abr.  xi6.  i  H.  4.  4.  nor  if  a  man  devifes  a 
lent  out  of  hi*  land,  and  diet)  fisr  after  his  death  it  is  impoflible  to  charge  his  perfon.  6  Co.  58.  b* 
Nor  will  a  writ  of  annuity  lie  for  a  rent  granted  for  equality  of  partition,  or  in  lieu  of  dower  j  fof 
tboogb  tfaefe  be  gitcn  by  the  perfon,  yet,  being  granted  in  (atisfiidion  of  a  real  eftate,  they  retain  the 
nature  of  the  things  for  which  they  are  given,  and  therefore  not  recoverable  in  a  peribnal  a^on.  Pop* 
$7.  Co.  Lit.  144,  145.    RoU.  Abr.  227.  Co.  Lit.  144.  a. 

If  a  man  grants  a  rent  out  of  his  lands,  and  by  a  prorifo  in  the  ^^^'  f*  ^20. 
deed,  or  by  deed  of  defeafance,  provides  that  neither  the  grant,  nor  ^^^.^^g, 
any  thing  tberdn  €9ntaiped>  ihaU  be  conftrued  to  extend  to  Butif  ch< 

N  3  charge 
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novifohad  charge  hie  perfon  by  writ  of  annuity ;  in  this  cafe  the  perfim  of 

been  that  ^^g  grantor  is  not  chargeable  j  bccaufe  the  charge  upon  the  perfoa 

iior'any^*  arifing  Only  from  the  manner  of  conftruing  grants,  -which,  for 

thing  there,  the  conHdcration  given,  ought  to  be  extended  as  far  as  the  woids 

Vj  <^^'"-  will  bear  againft  the  grantor,  there  can  be  no  room  for  fuch  con- 

eharge  the  ftru£lion,  whcn  by  the  exprcfs  words  of  the  grant,  the  perfon  of 

land,  that  the  grantor  is  not  charged  ^  for  no  implication  fludl  be  admitted 

Drovifohad  ^Q  overthrow  an  exprcfs  claufe  in  the  deed. 

been  voidp  * 

•a  reposnint  to  the  grant    Co.  Lit.  146.  1. 

Co.  Lit.  If  a  man  grants  a  rent-charge^  out  of  the  manor  of  Dakf  in 

^j^L  ^Co!  ^^^^^  ^^^  grantor  has  no  intereft,  with'  a  provifo  th^t  the  grant 
3S.  b.  Ihall  not  charge  his  perfon,  this  provifo  is  void ;  becaufe  tlie 
Dr«  aa7-  grantor,  having  nothing  in  the  nvanor  of  Dak^  could  0Ot,  by  any 
taiuci^^  a£k  of  his,  charge  it;  and  confequently,  the  grantee  Iiaving  00 
Banted  to  remedy  for  his  annuity,  but  againft  the  perfon  of  the  grantor,  the 
rettie  landa  provifo  to  exempt  his  perfon  is  void,  as  rendering  the  whole  grant 
vtlue^ind  iiieflfeSual ;  and  if  in  this  cafe  the  grantor  had  been  feifed  of  the 
bad  none  at  manor^  4ad  had  granted  a  rent»clurge  out  of  it,  for  the  life  d 
tbe  time,  the  grantee,  with  a  provifo  that  the.  grant. fhould  not  charge  his 
chafed'iaiid  pc^fon,  though  thc  grantee  himfelf  could  have  no  remedy  but  by 
aAerwards,  diftrcfs,  becaufe,  that  remedy  being  open  to  him,  the  provifo  is 
«nd  folun-  good  to  exonerate  the  perfon;  yet,  upon  the  death  of  thc  grantee, 
TifedttVach  ^^^  cxecutor  may  have  an  a£lion  of  debt  againft  the  grantor  for 
land  was  the  arrears,  becaufe  the  exocutor  has  nootfaer  remedy  for  there* 
b^r^biT  ^o^cry  of  them ;  for  he  cannot  diftrain  after  the  grant  is  dcter- 
theanntticy  mined;  and  therefore  the  provifo  to  exempt  the  perfon  is  void 
in  the  hands  againft  the  cxccutor,  as  rendering  the  grant  ufekfs  and  inef- 
of  the  de-      feaual. 

v*iee. 

Tooke  V.  Hailings,  i  Vera.  97.] 

6  Co.  58.  h.  And  hence  it  is,  that  if  a  rent  be  granted  out  of  landSi 
^rantl^r  hlid  ^'^^^  ^  provifo  that  the  perfon  of  the  grantor  {hall  not  be  charged, 
pivcn  a  pen-  that  this  provifo  is  void,  becaufe  the  grantee,  haying  no  diftrefs 
»y,  or  any  given  by  the  deed  for  the  recovery  of  the  rent,  would  be  without 
in^tbe  name  ^^Y  "i^^wcr  of  remedy,  if  the  provifo  took  place. 

of  feifioj  the  provUp  had  been  good,  becaufe  be  might  recover  thc  rent  in  an  aflUe.     6  Co.  58*  h. 

Co.  Lit.  If  a  man  by  his  deed  grants,  if  J,  S.  be  not  yearly  paid  thc 

^A  B^^^  fum  of  10 J.  that  then  he  may  diftrain  for  it  in  his  manor  of 
jointenants,  DaUy  this  IS  a  good  rcnt-chargc  out  of  the  manor ;  but  no  wnt 
grants  rent-  of  annuity  lies  for  it,  becaufe  there  is  no  grant  of  the  rent  made 
o/*their'  ^y  ^^  grantor;  yet  becaufe  he  hath  given  the  grantee  a  power  to 
bind»  with  a  diftrain,  if  fuch  a  yearly  fum  be  not  paid  him,  the  manor  is 
provifo  that  thereby  charged  with  the  diftrefs,  and  confequently  with  the  rent 
ftaK*    ^^^  wi^ich  the  diftrefs  is  given. 

charge  the  perfon  of  ^.,  thit  difcharges  the  perfon  of  ji,  but  leaves  J7.  liable  to  tbe  writ  of  aiuoity* 
Co.  Lit.  147.  b. 

Co.  Lit.  If  a  man  feifed  of  land  in  fee,  and  poffeffed  of  other  land  for 

Cn.  lie.     y^ars,  grants  a  rent-charge  for  life  out  of  both,  with  a  power  to 
390!   Roll  diftrain  in  both»  if  the  rent  be  artcar^  th^^leafeholdj  as  well  as 

A  the 


'ibe  land  of  inlieritancey  arc  fubjed  to  the  diftrefs  y  becaufe  a  Rep.  330. 
man  mzj  oblige  his  chattels  to  the  difcharge  of  the  rent  j  but  the  ^^^'  ^*'»*' 
fcnt  bciig  a  freehold  fhall  iffue  only  out  of  the  inheritance;    °^'   *** 
bccaufe  the  leafehold,  being  only  a  temporary  and  perifhing  in* 
terefiy  is  not  a  fund  commenfurate  to  the  charge  ;  and  therefore 
the  rentihall  iflue  out  of  the  inheritance,  which  for  its  duration 
is  a  more  complete  eftate  to  fupport  the  charge,  and  render  the 
grant  cSc&uzL    And  hence  it  was  {a)  adjudged,  that  though  the  (a)  7  Oo. 
gnmtee  might  diftrain  the  leafehold  lands,  yet  he  niuft  avow  for  a  %^^  ^5* 
lent  iiTuiDg  out  of  the  inheritance.  ^"''''  ^"^ 

But  if  a  man  pbfTefled  of  a  term  for  years,  grants  a  rent  out  of  7  Co.  23* 
it  to  another  for  life,  diovgh  the  eftate  be  of  ihdrtcr  duration  ^~'  ^'• 
than  .the  charge;  yet  becsnife  it  is  the  only  fund  provided  by  the  '  ^* 
gfiuit,  for  .tkc  payment  of  the  rent,  k  fliall  anfwer  the  grantee 
ib  bng  as  it  has  continuaacr,  if  the  life  {or  which  the.r^nt  was 
granted,  lafts  fo  long.    "  ■' 

There  is  another  remedy  for  the  recovery  of  an  annuity  or  Perception 
rent-charge,  and  that  is  when  a  power  is  given  the  grantee  to  5^/*^°^"' 
enter  (i)  and  hold  the  lands  till  fatisfied  the  arrears  by  the  per-  262.^4^. 
ception  of  profits,  the  grantee,  when  the  rent  is  artear,  may  in  Lev.  170. 
fuch  cafe  enter  and* hold  the  lands  till  fatisfied  by  the  perception  r]^^^^/' 
4)f  the  profits;  though  in  this  cafe  it  was  obje£bed,  that  there  158.  * 
was  no  eftate  conveyed,  out  of  which  a  ufe  might  arife  to  the  s^^d.  us, 
.grantee,  upon  the  nonpayment  of  the  rent;  and  that  this  grant  ij^^c/wutr 
coald  {nfs  no  eftate  to  the  grantee,  as  a  conveyance  at  common  [{i)  in  fuch 
law,  becaufe  the  grantee  could  have  no  inheritance  or  freehold  in  ^"fe>  J^*«, 
the  land,  when  the  rent  was  in  arrear  for  want  of  livery,  nor  an  ^l^l'J**'* 
eitate  for  years,  for  want  of  a  certam  commencement  and  deter-  peiiabie  to 
mination ;  yet  it  was  adjudged,  that  by  the  grant  he  had  an  inte-  g"'»*  ^^^  ^. 
Tcft  vefted  in  him,  when  the  rent  was  arrear ;  and  though  it  be  p"^  i"^reft 
an  uncertain   intereft,  which,  for  the  uncertainty  of  its  com-  for  the  ar. 
xncnccment  and  determination,  might  be  void  by  the  ftriA  rules  "*"  **^ 
of  law,  if  it  were  granted  independaht  of  any  eftate  certain,  yet  |J/;^^*  -^^^ 
it  18  good  in  this  cafe,  becaufe  it  is  created  to  attend  a  determinate  oegllcas  to 
eftate ;  and  the  non-payment  of  the  rent  fixes  the  certainty  of  its  ^^-'r 
beginning,  and  the  &tisfa6iion  of  the  arrears,  by  the  perception  CummingJ* 
of  the  profits,  the  end  arid  determination  of  fuch  intereft  ;  and  aAtk.i4ii« 
therefore  the  grantee  may  reduce  fuch  intereft,  as  it  rifes,  into  ^^^^  * 
his  poiTeiSon  by  cjeftment,  which  is  the  proper  remedy  to  recover  fnanmiitf 

the  pofieflion*  bu  recover. 

ed  in  ejedi- 
ttcnt  agittnft  a  tenant  fiom  year  to  year,  of  the  grantor,  he  may  afterwarde,  io  an  aASon  for  uGe  and 
<^pation,  recover  aU  the  rent  ift  the  hands  of  the  tenant  at  the  time  he  gave  him  notioe,  and  down  to 
thcdaynf  the  demife,  but  not  afterwards,     i  Term  Rep.  37  S.   Birch  v.  Wright] 

If  a  man  grants  a  rent-charge  to  ^.  S.,  his  heirs  and  affigns,  Cro.jae. 
and  if  it  fhall  happen  that  the  rent  oc  behind  and  unpaid,  that  5»o»  5*«» 
then  the  faid  J.  S.,  his  heirs  and  affigns,  (hall  enter  into  the  land,  r"p.*».^  * 
and  have  and  enjoy  the  rents  liieceof,  until  the  arrears  be  fully  Poph.  126. 
fatisfied;  and  the  grantor  co>Eetiants  to  levy  a  fine  to  the  ufes  of  '^^^^^^-^ 
Ac  faid  deed ;  if  after  the  fine  levied  the  rent  be  arrear,  thff  H,4.gii« 
Jtantcc  may  enter  inta  the  land,  or  make  a  leafe  for  years  tp  try  »nd  Hare.. 
^  '  ^  N4  his  >^«^ »»>•«»» 


i84  annuiti)  atiD  Ben^c^atge. 

Utter  opi«  his  title  in  ejc£lment ;  becaufe  by  the  fine  there  is  an  eftateTefted 
f^°'  *'hat  *^  ^^^  conuzees,  to  raife  an  ufe  in  the  grantee,  of  the  icafc- 
af  the 'rent  charge,  when  the  rent  is  behind ;  and  whenever  the  rent  becomes 
bevrearbe-  arrear,  the  poflTcflion  is  executed  to  that  ufe,  and  confequendy 
fc^ed^*  «  ^  ^^^  grantee  hath  a  right  to  take  and  keep  that  poffeffion,  till  the 
the  fine  le.  ufe  for  which  it  was  executed  be  fatisfied ;  and  that  was  till  die 
vied  after-  arrears  of  rent  be  paid  by  the  perception  of  the  profits;  and 
U  foffideot  therefore  though  the  greatcft  intereft  in  the  land  be  uncertain, 
Co  raife  an  (bccaufe  it  is  uncertain  when  the  rent  will  be  paid  out  of  the 
vfe  in  the  profits,)  yet  while  his  intereft  remauis,  if  his  poiTeffion  be  diftuihed 
SnerTnS  ^  deveftcd,  he  may  reftore  it  by  eje^ment,  which  is  the  proper 
Che  land  for  Tcmcdy  to  recovcr  the  pofieffion ;  and  if  the  gvantee  afligns  over 
^r^hT^*^  the  rent,  the  afljgnee  may  likewife  enter,  and  maintain  a  title  in 
nmT^-  •«jc^'n««t>  foj^  though  the  ufe  arifes  out  of  the  Htztc  of  die 
caufe'the  conuzcc  Only,  as  the  rent  is  in  arrear,  and,  till  the  rent  be  behind 
f?h"  h***^*  ^"^  unpaid,  there  is  nothing  more  than  a  bare  pofleffion  of  a  ufe, 
deed^of  ^  which  in  its  nature  is  not  aflignable ;  yet  by  the  conveyance  of 
grant,  and  the  rent  it  fliall  pafs,  becaufe  it  is  nothing  more  than  a  remedy  or 
both  amount  fccurity  for  the  rent;  and  therefore  (hall  attend  that  into  whofc 

but  to  one      1        1     r 

•(Turancc.     hands  tocver  it  comes^ 

Cro.  Jac.  512, 

Co.  Lit.  An  afiiion  of  debt  does  not  lie  for  the  arrearages  of  an  annuity, 

'^^^       ^  if  the  grantee  be  feifed  of  it  in  fee,  tail,  or  for  life. 

But  where  an  annuity  was  granted  by  deed  for  two  years,  and  the  grantee  brought  an  a€Kon  of  debt  fa 
the  arrears  i  on  demurier  it  was  held,  that  debt  would  iie  upon  the  contrad,  it  beiag  gruited  by  Mt 
and  for  years*  Cro.  Ella.  268.  For  the  remedies  which  heirs  and  executors  have  by  diftrefs  or  adioa 
cf  debt,  vUt  head  of  Rentt,  and  the  ftatutes  32  H.  8.  c.  37.*  8  Ann.  c  14.  4  Geo*  2*  c.  2^ 
XI  Geo.  !•  c*  19* 

*  See  a  good  comment  on  thia  ftatute  of  H«  8.    Co.  Lit.  162.  a.  h. 

Roil,  Abr.        As  regularly  the  remedies  for  recovery  of  an  annuity  pr  rcnN 

Po\  8       charge  are  cither  by  writ  of  annuity  or  diftrefs,  it  is  to  be  fccn 

Hob.'ss!'     which  is  the  moft  eligible  method,  and  what  fliall  determine  tli9 

Pyer,344.    grantee's  eledion.      If  A,  grants  a  rent-charge  to  B,  and  his 

f^  ^*^       heirs,  if  the  rent  be  arrear,  not  only  the  grantee,  but  his  heirs  in 

infinitumy  may  di drain  for  it  j  for  the  remedy,  being  commen- 

furate  to  the  right,  muft  be  of  equal  duration  with  the  right; 

but  if  in  this  cafe  the  rent  be  arrear,  and  the  grantee  brings  a 

writ  of  annuity,  in  order  to  charge  the  perfon  of  the  grantor,  it 

is  no  longer  to  be  confidered  as  a  rent  ifTuing  out  of  the  land, 

becaufe  the  writ  of  annuity  has  entirely  turned  the  charge  upon 

the  perfon  of  the  grantor,  and  under  that  denomination  it  muft 

determine  with  the  life  of  the  grantor,  becaufe  his  heirs  arc  not 

chargeable. 

I  HoU.Abr.       But  if  A.  had  granted  for  him  and  his  heirs  {a)  to  J?,  and  his 

**.^-  .         heirs,  fuch  a  rent  out  of  his  lands,  in  this  cafe  the  heirs,  being  com- 

144.  *^'       prchendcd  in  the  contraft,  are  bound  to  make  good  tlie  grant  fo 

Poph.  87.     far  as  they  have  afiets  by  defcent  from  the  grantor. 

J(«)Anan-  ^  '  * 

^vixtf  granted  by  a  body  politick,  will  charge  the  fucceflbrs,  though  not  named  in  the  grant.    Plo^* 

455] 

Poph.  87.  If  a  rent  be  granted  in  tail,  the  grantee  cannot  alien  it  while  it 
rf •  i"***  continues  a  ren^  j  becaufe  as  fuch  it  may  be  entailed  within  the 
*^'  ••  ^  ftatutc 


0nnttits  ant  Stent- ctiarge.  1S5 

^atute  de  ionh;  but  if  the  grantee  brings  his  writ  of  annuity,  it  7  Co.  ^ 
is  no  longer  within  the  ftatute,  becaufe  then  it  is  become  a  charge  ^'  *• 
merely  perfoaal,  without  any  relation  to  the  land  out  of  which 
it  was  firft  grantedi  and  therefore  is  become  a  fee-fimple  con- 
didonaiy  as  fuch  a  gift  of  lands  had  been  before  the  ftatutej  and 
therefore  the  annuity  not  being  within  the  ftatute,  may  be  aliened. 

But  in  fome  refpe£^s  the  writ  of  annuity  is  the  better  remedy;  Annuity 
as  if  a  termor  for  years  grants  for  him  and  his  heirs  a  rent-charge  J^^"*  ^' 
cut  of  his  land  to  another  and  his  heirs ,  in  this  cafe,  if  the  poph.  87*    ' 
gnntee  diftrains,  and  thereby  has  thrown  the  charge  entirely  off 
dieperfon  upon  the  land,  upon  the  expiration  of  the  term,  the 
rent  is  gone;  becaufe  the  grantor  could  not  charge  the   land 
longer  thaji  his  own  intereft  in  it  continued ;  but  if  the  grantee 
liad  brought  his  writ  of  annuity,  the  charge  upon  the  perfon  had 
been  perpetual,  fo  long  as  the  heirs  of  the  grantor  had  any  affets; 
Waufe  the  grant  was  for  him  and  his  heirs. 

The  next  thing  to  be  inquired  into  is,  what  adlsof  the  grantee  Lit.  f.  119. 
are  fufficient  to  determine  his  choice ;  and  this  determination  muft  ^^^^  ^^' 
1)C  by  fome  folemn  zik  in  a  court  of  record,  that  it  may  appear  co.  Liu 
to  be  the  a£l  of  the  grantee  himfelf,  and  not  of  a  ftranger,  with-  i45« 
out  his  permifiion  or  authority;  and  therefore  if  the  gftmtee 
<fiftrains  for  the  rent,  that  is  no  determination  of  his  eledion  5 
neither  is  the  fuing  forth  a  writ  of  annuity  any  deteimination,  be- 
caufe thefe  may  be  done  by  a  ftranger,  witnout  the  grantee's  know- 
ledge or  cottfent  5  or  rather,  becaufe  die  defign  of  the  law  being  to 
tdp  men  to  the  recovery  of  their  rights,  in  the  beft  and  moft  bene- 
ficial method,  the  grantee  (hall  not  be  foreclofed  of  either  of  his 
temedies,  by  any  rafli  or  unadvifed  a£l  of  his  ;  but  if  the  grantee 
counts  in  the  writ  of  annuity,  or  avows  the  taking  of  the  diftrefs, 
the  count  and  avowry  is  a  repeated  determination,  or  plain  con- 
firmation of  his  firft  choice  and  eleftion  ;  and  this,  being  entered 
on  record,  is  taken  to  be  the  deliberate  a£t  of  his  mind,  and  there- 
fore he  (hall  not  be  allowed  to  recede  from  what  he  has  done  in  fo 
folemii  a  manner. 

But  if  a  man  grants  a  rent-charge  in  fee,  without  faying,  for  Dyer,  344- 
him  and  his  heirs,  and  the  grantor  dies,  and  the  grantee  brings  a  **•  "°^*  S^- 
vrit  of  annuity  againft  the  heir,  though  he  counts  thereon,  and 
proceeds  to  judgment,  yet  that  does  not  foreclofe  him  of  his 
<iiilref8  on  the  land  out  of  which  the  rent  iflues  ;  becaufe,  by  the 
death  of  the  grantor,  the  grant,  as  an  annuity,  was  determined, 
and  confequently  the  grantee  had  no  eleftion,  having  but  one  re- 
medy for  the  recovery  of  it,  which  was  by  diftrefs;  but  the 
diftrefs  in  this  cafe  ftill  remained,  becaufe  the  grantee  loft  his 
elcftion  by  the  aft  of  God,  for  which  no  man  ought  to  fufFer. 

So  it  is  if  tenant  pur  mtter  'vie  grants  a  rent-charge  for  ten  Poph.  86. 
y^rs,  and  the  cejluy  que  vie  dies,  in  this  cafe  the  charge  is  deter-  ^°*  ^'^* 
mined  as  a  rent,  becaufe  the  eftate  for  life,  out  of  which  it  iflued,  J^o.'  ^cr. 
is  ended ;  but  tJie  grantor  is  ftill  liable  to  a  writ  of  annuity  for  2  Co.  36. 
Ae  growing  annuity,  becaufe  the  grantee  had  not  by  any  aft  of 
ii»  determined  his  choice,  and  therefore'  the  clcftion  being  taken    • 

away 


its  Mtmitj^  anD  Bent^tlN^ 

awsj  by  the  aA  of  God,  and  not  by  any  a&  of  bis  ovii»  lie  nay 

piirfue  the  other  remedy  by  writ  of  annuity. 
Co.  lit.  But  if  tbe  grantee  of  a  rent-eharge,  before  be  ba«  madehii 

i^Bot  iP    deAkm,  purcbafes  part  of  tbe  l;uid»  in  this  caiie  be  is  (0)  widioit 
Wk^htt      s^y  remedy,  either  againfl  the  land  or  againft  the  perfon  of  At 


tbeciiiemay  grantor ;  the  land  is  not  liable  becaufe  the  rent  is  eactinfl  by  the 
yj^^      pnrchaie;  and  it  being  in  its  original  creation  a  rent-chaigc, 

though  the  law  gave  a  doable  remedy  for  it,  yet  when  the  grantee 

has  by  bis  own  a&  difcbargcd  the  land,  and  exdnguifhed  die 
f  j^  ren^  he  can  have  no  remedy  for  the  thing  which  he  has  wilfaih 

deftroycd,  and  therefore  he  can  have  no  writ  of  annuity  againft 

diepoicuL 

ooly  a  Bortgaf  ee  of  tbe  eftite  charged  whli  the  annutj.] 


tbe  cafe  :•- 


WTlftt  of 


[(D)  Of  the  Provifions  made  by  the  .  Legillature 

refpe&ing  Life  Annuities. 

BY  ftatute  17  G.  3.  r.  26./.  i.  it  is  enabled,  '*  That  a  memorul 

.  «*  of  every  deed  (a),  bond,  inftrument,  or  other  affuiincc^ 

Hn^^RM*  ^  wkereby  any  (b)  annuity  or  rent-charge  fliall,  from  and  after 

^iJiia  the  «  the  pafling  (c)  of  thLs.a£i,  be  granted  for  one  or  more  life  ex 

^\Tf  **  lives,  or  tor  any  term  of  years,  or  greater  eftate  determinable 

{ifteicvi.   "  **  on  one  or  more  life  or  lives,  (hall,  within  twenty  days  (J)  of  die 

Hopkittv,  cc  execution  of  fuch  deed,  bfc,  be  enrolled  in  the  high  court 

Tmak *  **  ^  Chancery ;  and  that  every  fuch  memorial  fiiall  contain  the 

463.  '*  day  (r)  of  the  month  and  the  year  when  the  deed,  isfc.  bean 

Dj'vidlba  T.  cc  date,  and  the  name  of  all  the  parties,  and  for  whom  any  of 

inJ*  !  w  "  ^^^  *^  (/)  ^"^''c^**  *^^  ^^  ^^  ^^  witneffesi  and  (hall  fet  forth 

\  Et.  Ch.  *'  the  annual  fum  or  fums  to  be  paid,  and  the  name  of  the  per« 

Rep.  598.  cc  fon  or  perfons  for  whofe  life  or  lives  the  annuity  is  grantedi 

5^  ^j  ^^  ««  and  the  confidcration  (g)  or  cooGderations  of  granting  the  fcmc ; 

WiKf,  \  «*  othcrwife  every  fuch  deed  (A),  f^c,  Ihall  be  null  and  void  to 

Term  Rep.  cc  jj  intents  and  purpofes.'' 

boWoM  V.  Parkhurfty  cited  in  a  H.  Bl.  13.    But  a  judgment  entered  It  not  fuch  an  afliinnce^  vM 

perhapi  where  it  it  the  only  fecurity.     Sberfon  v.  Oxlade,  4  Term  Rep.  Si4*     W  Wboe  ki^ 

animulet  are  payable  out  of  a  grofs  fun  affigned  for  that  purpofe,  ererr  annuity  muft  be  Hated  in  tbe 

aiemortal  j  it  it  not  fufficient  to  defcribe  it  as  one  annuity  of  fuch  gron  fora*  Hood  ▼.  Buritooi  4  Br. 

Cb.  Cj<  isl<     An  aflignment  of  part  of  an  annuity  is  within  tbe  ad ;  for  it  muft  always  appear  by 

tha  rr^ttiy  who  hat  the  prefent  fubMing  right.     Dulce  of  Bolton  ▼.  Williams,  4  Br.  Ch.  Rep.  297* 

s  Vr« .  j"n«  l\^*  S«  C.     So,  where  an  annuity  was  granted  before  the  aft  pafTed,  and  afliped  fohfc- 

qvient  to  iti  «m/  after  tbt  affignment  wuuit,  the  original  fecurities,  but  not  the  affignment  itfelf,  "O* 

f  IV  oiled,  it  was  hoidcn,  that  no  proceedings  could  be  had  by  reafon  of  this  non.regiftry  of  the  affigt^ 

PKnt.     Cirjint  v.  Foley,  C.  P.  Tr.  13  G.  3.     A  contrad  to  grant  and  fecure  an  annuity,  th«»h 

|u«h  contraft  be  in  part  executed,   it  not  within  the  aft.     Jaclcfon  ▼.  Lever,  3  Br.  Cb.  Cs.  605. 

(4)  The  aft  being  made  to  take  effed  "  from  and  after  the  pafling  of  it,*'  its  operation  cwn^^S 

from  the  firft  day  of  the  fcffion,  and  affe£ted  annuities  granted  fubfequent  to  that  time,  though  bejw 

it  i^uiilly  pailed.     Latlefs  f .  Holmes,  4  Term  Rep.  660.     Hall  v.  Whalley,  ihiJ.  66».  n.    [i)  Tte 

twenty  day  are  exclufite  of  the  day  oa  which  the  deeds  are  executed.    Ex  parte  Fallon, '5  TenaR^P* 

a  "^  1     fi)  The  omiliion,  or  incorrea  ftatcraent  of  the  date  of  the  warrant  of  attorney,  it  fatal.    Dow* 

r  I'a.lihurft.  cited  in  a  H.  Bl.  13.  Duke  of  Bolton  v.  Williams,  4  Br.  Ch.  210.     A  defed  «a  the 

..!<*.»  iriai    as  to  the  date  of  any  one  of  ihc  fecurities,  vitiates  the  whole  traniaaioa.    Duke  of  Boftoa 

r  W  Mi  um^  4  Br.  Ch.  Rep.  a,o.     a  Vc  j«n.  ,38.  S.  C.    but  fee  ex  fane  «ff  ^4  T«  ^g; 

I«4.  ami  Saund.nv.  Hardingc,    ?  Term  Rep.  9.     (/)  It  1.  no^  neceflary  to  defcnbe  4e  t«ft« 

!*-  M  i  it  i«  enoukh  if  it  appear  on  the  face  of  the  memorial  that  they  are  fuch.     Oliver  v.  bij^ 

Tt'iTir/  Tf.  y  U.  3-    Andtifon  v.  ColJard,  Sittings  at  »^rpm^M»  c^ram  l^  ^^V>^»^ 


ttfia  Tcm  ijjs.  .Tbe  names  of  tU  •che  ferf9ni, .  «vhetbnr  .ipeats.«r^riAc1ptl«,  bj«bofli  and  to 
iriumi  tbe  conodention'  Is  paid,  muftbc  fet  fbirth*'  Duke  of  Bolcon  ▼.  WMliams,  4  Br.  Ch.  Rep* 
197*  ft  Ves.  Jan.  i38.-  S.  C.  E^cry  traft  relating  to  die  aoBUit;  ^saft  be  regiflefcd  t-  Hood  v.  Burl- 
foiif  4  Br.  Ck  Ca«  isi.  •«  Vez.  jur-  ^9.  S^C.  -^But  itfqipfnot  tQ>be  nfceflarjr  ti»take  jiotice  of 
thoie  which  arcaot  creeled  in  co^fequepcciof  (be  ^nnoity.  Toldcrvy  v.  Alien,  5  Term  Rep.  480* 
(r}  The  memorial  moft  contain  an  account  of  all  the  'pro«eedingc  relative  to  the  confidcration,  to 
imoat,  and  oo  whofe  behalf  it  was  paid,- end  the  a£hial  mode  and  manAer.  of  paying 'it.  Duke  of 
Boiton  V.  Uriltiams,  4  BrnCht  Rep.  997.  a.Vaa.  jun.  138.  If  part  be  paid  in  mretp  a  dffcription 
of  ica»ar0sr^  is  Lad :  aad  the  dates,  and  other  particuhurs  of  the  notes,  mult  be  flated.  Wright  t* 
Reed,  ^  Term  Rep.  554.  If  ^an  of  tbe  confideration  be  money  prevloofly  lent,  Kirkman  v.  Price, 
1  H.  BL  Rep.  109.;  or  part  of  it  be  retained  in  fatisfaftion  of  a  debt.  Shove  v.  Webb,  i  Term  Rep, 
73a.)  orto.^sfy.  the  acauing  paymenu  of  theanniiityy  Coxv.Wrtght,  £.  X2  G.  3.  B.  R.  Hunt 
oa^ttdMo;  or  part  of  it  be  tbe  giving  up  of  a  former  annuity,  Wafhburn  v.  Birch,  5  Term  Rep. 
472.  j  or  if  the  whole  be  a  judgment  recovered  againft  tbe  grantor,  Jaques  v.  Withy,  i  Term  Rep. 

f57  J  a  memorial  ftating  rhe  payment  ^ji^rtf/^,  is  bad,  for  it  does  not  diklofe  the  tranfadion  truly  *• 
at  where  the  confideracion  has  been  paid  from  tiqae  to  time,^  and  has  been  lenewed  for  the  purpofe  of 
keepiag  the  contra^  open,  ehe  grofs  amount  may  be  ftated  as  the  conGderation.  Symons  v.  Mortimer, 
5  Term  Rep.  139.  The  confideratioif  may  be  fet  forth  merely  by  way  of  reciul  -,  Sowerby  v.  Harris, 
4 Term  Rep.  494. :  and  it  is  fu^cieot  to  m.entiun  it  only  once,. though  there  are  feveral  deeds  for  fe- 
curtog  die  annuity,  in  aach  of  which  it  is  -exprefled.  Hodges  v.  Money,  4  Term  Rep.  500*  But 
wbere  ooe  of  the  inftrvmeots  which  conAicute  the  aflurance  does  not  fet  ^rth  the  confideration,  (for 
It  is  not  neceHary  that  it  (hould  be  infcrted  in  every  one,)  the,  memorial  muft  conned  the  inftrumeitt, 
omittiBg  it  with  the  others,  by  fo  plain  a,rt/erer.ce  that  it  may  clearly  appear  to  re  ate  to  the  lame 
tno(a£lka|  dfe  filch  ioArument  will  be  void  j  and  it.  muft  be  inftrred  Arom  the  memorial  kfelf  that 
aUtbe'deeds  are  coone^ed*  Saunders  v.  Hardinge»  5  Term  Rap.  9.  (h)  The  lecurities  being  rhus 
made-abfolurely  void,  a  ftranger  thay  take  advantage  of  any  irregularity  j  and  therefore,  where  tforiJmtUis 
Vhed  againA  a  perfon  in  pofleifion  of  goods  under  a  deed  given  {inttr  al, )  in  confideiation  of  an  annuity, 
k  wit  hoMen  that  theiheriff,  having  notice  that  the  annuity  was  not  icgiftered,  was  joftified  in  re. 
tumag  mila  ictra.  Cro^iey  v.  ArJcwjigbt,  a  Term  |^p*  603.  See  too,  Saunders  ▼.  Hwlinge,  5  Term 
I(ep*  9.  And  where  the  contrail  is  avoided  merely  for  irregularity,  the  con(ideration-money  may  be 
fKovrred  back  from  the  grantor,  whether  fuch  confideration  be  wholly  in  money,  or  for  a  debt  Mtitt* 
tfdffthf  due  for  goods. fold.  But  f.  as  to  goods  ibid  at  tbe  time  of  granting  the  annuity .  Shove  ▼. 
Wxbb,  I  TexmrRep.  732.  But  an  adion  for  this  purpofe  cannot  be  maintained  againft  a  furety,  vrfao 
has  in  ia€t  never  received  any  part  of  the  confideration,  though  he  join  with  the  principal  in  iigning  • 
Rcdft  for  it.  Per  BuUer  J.  and  Grofe  J.  rmvfr.  A  Ahurft  J.  Straton  v.  Raftall,  •  Term  Rep.  366. 
^f'flem  tbe  giaatee  of  a  rent*charge  had  afligaed  feveral  annuities  out  of  it  to  dilferent  perfon^,  and 
there  was  a  difpnte  n fpe^ing  the  claims  of  ihe  affipnces,  in  cnnfequence  of  which  the  arrears  of  the 
itnt-cbarge  were  paid  into  the  court  of  Chancery,  where  the  allignments  were  holden  void  on  account 
ef  tbdr  being  improperly  regiilered,  that  Court  would  not  fuffer  the  affignees  to  dedoA  their  con* 
fideratwn>money  out  of  tbe  arrears  paid  therein,  but  iiiid  that  they  muft  Jirit  a^piy  to  a  court  of  Jaw 
toeAabliih  their refpe^ivecjaims.  Duke  of  Bolton  v.  Williams,  ^Br.  Cb.  Rep.  2^7.  2  Ves.  jun.  i^8. 

*  It  is  the  ofiice  of  the  deed  to  exprefs  the  confidtration  fully  and  truly  t  all  that  is  required  of  the 
mrmorlalU  to  ^t  forth  truly  what  is  contained  in  the  deed,  with  the  fingle  exception,  peihaps,  of  a  fecrct 
mft-  it  l«eiss»  from  fome  of  the  TPportS»  tb*t  the  C99rt$.havf  ^ot  always  atter.ded  to'this  dillin^eo* 
Duchefs  of  Cnmberhuid  v.  Praed,  a  H.  Bl.  Rep.  280. 

f  2.  <<  That  before  any  judgment  ihall  be  entered  of  record  yidefupra, 
"  upon  any  warrant  of  attorney  for  recovering  or  fccuring  the  ^»^«nf  ^• 
"  payment  of  any  annuity  or  rent-charge  that  hath  already  been  memorial  1? 
^  granted  for  one  or  more  life  or  liveS}  or  for  any  term  of  years  fuch  cafe 
"  or  greater  cftatc  determinable  upon  one  or  more  life  or  lives,  ^I*^  r d°^* 
"  and  before   any  execution  ihall  be  iued  out,   or  aQion  {a)  f^^^^,^' 
**  brought  on  any  fuch  judgment  already  entered,  or  on  any  deed,  Rexr. 
**  bond,  tffc.  already  executed  for  the  purpofes  aforefaid,  a  like  JJ^n«ht, 
*•  memorial  of  the  deed,  l^c.  (hall  be  enjrolled  in  the  high  court  («)  Ayy^J 
**  of  Chancery ;  and  in  cafe  the  party  fhall  negled  to  enrol  facias  to  le- 
"  the  fame,  any  fuch  judgment,  execution,  or  proceeding  in  ^***  ^i^H- 
••  the  action  refpettivcly  Ihall  be  null  and  void.  tered  up  be. 

fore  the  a^  paQed,  is  an  action  within  thisdaufe.     Fenner  t.  Svans,  x  Term  Rep.  267. 

J  3.  *«  That  in  every  deed,  inftniment,  or  other  aflurance,  (^)   The 
•  whereby  any  annuity  or  rent-charge   fliall,   from  and  after  ^*l^^l^\j^ 


paffing.of  this  »Stphe  granted^.or  atteoapted  tQ  be  granted ;  money  lo  a 

"  the 


i 

( 

i8S,  Hnnuftg  anH  Bent'Cdarge: 

third  ptffon   <<  the  confideration  really  and  honi  fiity  (which  (hall  be  inmo^ 

*tteft*of  the  **  '^^  ^'^^y  (^)>)  *"*^  ^^^  ^^  name  or  names  of  the  pcrfon  or 
gnuitorfor  ^  perfons  by  whom  and  on  whofe  behalf  the  faid  confideration 
Che  redeaip-  «c  or  any  part  thereof  Ihall  be  advancedj  (hall  be  fully  and  truly 

fomier  an-  **  ^^^  ^"^  *"^  defcribcd  in  words  at  length }  and  in  cafe  the 
nuity,  was  '^  iiXCA  (hall  not  be  fully  and  truly  fet  forth  and  defcribed,  erery 
hoiden  not     «  fuch  dcedj  (^r.  (hall  be  null  and  void  to  all  intents  and  pur- 

the  confideration.  Ex  parte  Fallony  5  Term  Rep*  1S3.  A  debt  for  goods  aatutieatly  loMaJUttMt 
ieemi  to  be  a  good  part-confideration.  Shove  r.  Webby  i  Tena  Rep.' 73a.  ^  Whether  a  jod|- 
snent  recovered^  Ja^ues  ▼.  Withy y  i  Term  Rep.  557.  or  an  affigoment<^  a  former  annuity,  be  1 
good  confideration?  Ex  parte  Fallon,  5  Term  Rep.  283.  Duke  of  Bolton  ▼•  Williams,  4  S^.  Ch. 
Rep.  297.  It  is  not  necelTary  to  ftate  the  confideration  in  more  than  one  of  the  inftnimentt  wbicli 
conftitute  the  afltitance.    Hodges  t.  Money,  4  Term  Rep.  500* 

(tf)  BiK  this  J  4,  «  That  if  any  part  of  the  confideration  (hall  be  rctuTDcd 

to  the  par-  **  *^  ^^^  pcrfon  advancing  the  fame,  or  in  cafe  the  confidentioa 

ticaiarpro.  **  or  any  part  of  it  is  paid  in  notes,  if  any  of  the  notes  with  the 

'w^^fVr^  **  privity  and  confent  of  the  perfon  advancing  the  fame,  (hall  not 

On  a  defea  "  °^  P^*^  whcn  duc,  or  (hall  be  cancelled  and  deftroyed  without 

in  the  me-  *^  being  firft  paid,  or  if  the  confideration  or  any  part  of  it  is 

ffloriai,  any  it  p^j^  j,j  goods,   or  if  any  part  of  the  confideration  is  retained 

apply  tcTdie  **  ^"  pretence  of  anfwering  the  future  payments  of  the  annuitj. 

Court.  *^  or  any  other  pretence  \  in  all  and  every  of  the  aforefaid  cafes 

^unders  ▼.  cc  it  (hall  and  may  be  la^i^ful  for  the  perfon  (/?)  by  whom  the  an- 

5  Term  *'  *'  nuity  or  rent-cnarge  is  made  payable,  to  apply  to  the  Court  in 

Rep.  o.  "  which  any  a£iion  {i)  is  brought  for  payment  of  the  aiuiuity  on 

tcnn  u  *"'  **  judgment  entered,  by  motion,  to  ftay  proceedings  on  the  judg* 

judgmmt,  *^  ment  or  action  ;  and  if  it  (hall  appear  to  the  Court  that  fudi 

orevengiv-  «  prafliccs  as  afoTcfaid,  or  any  of  them,  have  been  ufedi  it 

Mt'of  a't-  "  ^^^  *"^  "^V  ^^  Isiwful  for  the  Court  to  order  the  deed, 
torney  to  *'  bond,  (^c.  to  DC  Cancelled,  and  the  judgment^  if  any  has  been 
enter  up       «  entered,  to  be  vacated." 

judgment  In 

any  court,  is  fufficient  to  give  that  court  this  fommary  jnriiiAfdion*    Haynea  ▼•  Haxe,  i  H.  BL  659* 

Ex  parte  Chefter,  4  Term  Rep.  694* 

§  5.  Direfts,  That  a  particular  roll  (hall  be  kept  by  the  dcik 
of  the  enrolments  in  Chancery,  and  that  every  memorial  (haU  be 
enrolled  in  order  of  time,  as  it  (hall  be  brought  in ;  and  the  dafi 
hour,  and  time  of  bringing  the  memorials  into  the  office  are  to 
be  fpecified  on  the  roll.     It  alfo  appoints  the  fees  of  the  clerks. 

§  6.  Direfts,  That  all  contrafts  for  the  purchafe  of  annuities 

from  infants  (ball  be  void,  and  incapable  of  confirmation  after  the 

infants  (hall  come  of  age :  and  makes  the  procuring  or  foliciting 

an  infant  to  grant  any  life-annuity,  or  to  promifc,  or  otherwifc 

engage  to  ratify  it  when  he  comes  of  age  j  an  indi£lable  mifdc- 

mefnor,  punifiiable  with  fine  and  imprifonment :  as  does  J  7.  the 

alking,  demanding,  or  taking  by  any  folicitor  of  more  than  10/. 

per  cent*  for  procuring  money  to  be  advanced  on  any  life-annuitf. 

(0 .  An  The  lad  fedlion  excepts  from  the  aft  any  annuity  or  reot- 

IHlIte  h!*       charge  given  by  will  or  marriage-fcttlement  j  any  annuity  fecured 

within  this    Upon  lauds  of  cqual  or  greater  annual  value,  whereof  the  grantor 

vat 
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Iras  feized  {c)  ip  fee-fimple  or  fee-tail  in  pofleffion  at  the  time  of  «^^oii, 
the  grant,  ot  fccurcd'by  the  zGtuil  transfer  of  ftock  in  any  of  ^'^JJ^rt* 
•  the  publick  funds,  the  dividends  whereof  are  of  equal  or  greater  gaged  for 
annual  value  than  the  annuity;  any  voluntary  annuity  (a)  granted  >c<  whole 
without  regard  to  pecuniary  confideration ;  any  annuity  or  rent-  shnpnel 
charge  granted  by  any  body  corporate,  or  under  any  authority  or  ▼.  Vernon, 
truft  created  by  zGt  of  parliament ;  and  any  annuity  where  the  *  ^'*  ^^ 
fum  to  be  paid  does  not  exceed  ten  pounds,  unlefe  there  be  more  («)^An  aa« 
I  than  one  fuch  annuity  from  the  fame  grantor  or  grantors,  to  or  in  nuity  in 
;  trufl  for  the  fame  perfon  or  perfons.  confidera- 

*      •  *  tion  of  the 

grantee^s  giving  up  his  bufioeft  to  the  grantor,  it  within  this  claufe  ;  for  any  anmiiCy  granted  for  any 

ether  than  zfeeuttUry  confideration  is*  for  the  purpofin  of  the  a€tf  to  he  taken  to  be  a  V9luntary  an- 
aalty*    Crelpjgny  t.  Wittenoom,  4  Term  Rep.  790* 

As  to  the  extent  of  the  fummary  jurifdi£tion  of  the  common 
I  law  courts  in  queftions  on  this  aft,  fee  2  Vez«  jun.  154.   4  Br. 
Ol  Rep.  310.] 


:ippeaU 


AN  appeal  is  the  party's  private  a&ion,  feeking  revenge  for  [it  Is  de- 
the  injury  done  him,  and  at  the  fame  time  profecuting  '{^**  ^«»* 
for  the  crown,  m  refpefl  of  the  ofience  againft  the  publick,  « !r^'X-r 

lfaeteri»  afijve*    which  fignifies  to  call  npon,  liioimon,  qr  challenge  one}    and  not  the  verb  neuter, 
vluefa  fignifiet  the  fame  as  the  ordinary  fenfe  of  <<  tiffeaP*  in  Englifo*    4  Bl.  Com.  3i2«] 

Though  this  be  a  legal  fuit,  and  therefore  to  be  carried  on  in  a 
reafonabie  way,  yet  as  none  of  the  ftatutes  of  amendment  or 
jeofail  extend  to  it,  the  utmoft  exa£hiefs  is  required  in  the  pro- 
ceedings, efpccially  where  the  life  of  a  man  is  brought  into  dan- 
ger ;  but  as  the  nice  diftindtions  made  and  allowed  6f  in  the  fe- 
veral  kinds  of  appeals,  are  accurately  treated  of  by  Mr.  Serjeant  «  Hawk. 
Hawkins,  it  may  be  fufficient  to  fet  down  here  what  feems  to  have  ^*  ^'  *3** 
been  moft  materially  faid  by  him  relating  to  appeal^,  under  the  fol- 
lowing heads. 

(A)  Of  the  different  Kinds  of  Appeals :  And  herein^ 

1.  Of  an  Appeal  of  Death. 

2.  Of  Appeals  of  Larceny. 
3*    Of  an  Appeal  of  Rape. 

4.    Of  an  Appeal  of  Mayhem. 

(B)  In  what  Courts  an  Appeal  may  be  brought. 

(C)  Who  may  bring  an  AppeaU 

•  (D)  Within 
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(D)  Within  what  Time  an  Appeal  muff  be  tirougtu 

(E)  In  t^hat  County  an  Appeal  muft  be  tried. 

(F)  How  the  Appellant  is  to  appeal  and  profecute» 

(G)  The  Form  of  the  Writ,  and  for  what  Faults  k 
may  be  abated. 

(H)  The  Form  of  the  Declaration. 

( I )  What  may  be  pleaded  in  Bar  to  an  Appeal. 

(K)  How  the  Appellant  is  to  bepuniihed  for  a  falle 
Appeal 


(A)  Of  thr  difierent  Rinds  of  Appeds; 

_ • 

tinft.  131.  'ttHERE  were  anciently  frvcral  kinds  of  appeals  which  feeirt 
2  Htwk!*'  obfolctc  at  this  day,  as  appeals  of  treafon,  which  might  be 

P.C.  »39.    fued  before  the   parliament  and  other  courts   of  law,  as  well 

as  before  the  conftable  and  marlhal,  and  were  determinable  hj 

battle. 
a  loft.  i3».       But  appeals  before  the'  parliament  are  taken  away  by  i  /f;4> 
(«)  BtttM    ^ap.  14.  and  thofe  before  other  law  courts  arc  become  (a)  ob- 

to  the  luiif-   /•  1  ^  ^  '         M 

tht  conflible  anJ  marihal,  In  rdation  to  treafoot  committed  out  of  the  realm,  it  feemi  to  coillaiH 
ftill  in  force  ;  for  in  the  feventh  year  of  Charles  the  Firft,  an  appeal  of  creafon  fuppofed  to  kl  coo* 
mittcd  beyond  ktf  was  anally  commenced  before  the  conftable  and  marflial,  who,   for  want  of  fof«  ■ 
ficlrnt  pi  oof  to  clear  the  truth,  awanled  that  a- duel  ihoald  be  fought  between  the  parties,  fortbefiaal 
determination  of  the  matter.     Ruihworth*s  Coiled.  Parti,  vol.  i.  fbl.  X12.    between  Donald  Loid 
Rea  and  David  Ramfay,  Efq. 

4  Inft*  181.  Appeals  depaciy  de  plagis,  and  Js  intprifmatnenta^  are  out  of  ofei 
^z'$  ^*^  *"^  ^^^^  ^^^  turned  to  a^oas-of  trefpafs  for  many  hundred  of 
(6)  Co.  Lit.  y^^rs  pad }  alfo  the  whole  learning  of  appeals  of  {i)  Arfon  feemi 
«S8.  iL        obfolete  at  this  day. 

The  kinds  of  appeals  therefore  that  feem  to  require  any  coii« 
fideration  at  this  day^  are  thofe  of  death,  larceny,  and  npti 
which  are  capital  appeals,  and  that  of  mayhem,  which  is  con-* 
iidered  as  a  trefpafs :  and  therefore, 

!•    Of  an  Appeal  of  Death. 

An  appeal  of  death,  which  is  now  chiefly  in  ufe,  is  a  vindifti^ 
aftion  which  the  law  gives  a  wife  againft  her  hufband's  murdcrcTi 
and  to  the  heir  at  law  againft  one  who  kills  his  anccftor,  which 
bcin^  the  fuit  of  the  fubjeft  the  king  cannot  pardon  \  but  as  the 
fcveral  matters  fct  forth  in  the  following  part  of  this  head  more 
particularly  relate  to  this  kind  of  appeal,  it  fecms  nccdicft  to  iufert 
them  here.  •  ^. 

a.  Of 


2.    Of  Appeals  of  Larceny. 

1 

An  appeal  of  larceny  is  an  zGtion  which  a  pcrfdn  robbed  of  H.  P.  C« 
goods  may  bring  againil  the  felon,  in  which  there  fliall  be  {a)  a  ]^^^  „. 
leftitudon  of  the  goods,  and  the  offender  to  fuffer  fuch  punilh-  («)  whert 
ment  as  if  he  were  convi£led  at  the  fuit  of  the  king.  frefli  ruit  it 

required  ui 
order  to  cndtk  the  party  to  i  rellstotiony  mi/t  ft  Hawk.  P.  C.  248* 

In  every  appeal  of  larceny  it  is  neceflary  to  fet  forth  whofe  the  2  Hawk, 
[foods  were  that  were  ftolen^  and  (b)  what  the  price  of  them  was,  ft\^»*^^* 
jand  that  the  vroris  fehmce  apit  be  made  uib  of.  Hawk!*PX. 

[ill*   This  does  not  leem  oeceflary  for  any  other  purpole,  than  to.  Aew  that  the  crime  amounts  co 
ynad  IsccDyy  aod  to  afcertain  the  gooda,  ia  order  thereby  the  better  to  etfthle  the  appellant  to  a  refti- 


They  who  are  robbed  of  goods  in  which  they  hare  a  fpecial  2  Hawk, 

property,  as  churchwardens,  carriers,  feTr.  may  maintain  an  appeal  f ^^^f^* 

of  larceny,  and  {c)  may  either  bring  it  generally  for  their  own  ^ol  ph  ^* 
|oodS|  or  fpecially  for  the  goods  of  J.  S.  iic,  in  their  cuftody* 

3*    Of  an  Appeal  of  Rape. 

Bj  the  common  law,  any  virgin,  wife,  or  widow,  might  bring  sinft.  iSo. 
an  appeal  of  rape  againft  any  one  who  had  raviihed  her,  though  ^^*  ^*^ 
ihe  were  his  nief;  but  a  lawful  wife  could  never  bring  fuch  appeal  '*^' 
Withoat  her  hufband ;  and  by  the  common  law  the  raviiher  was 
Id  faffer  death. 

^  But' by  the  ftatute  of  Wefim.  i.  cap.  13.  the  ofience  of  com-  sHawk. 
^fttttting  a  rape  was  reduced  to  a  trefpafs,  and  puniihable  in  the  ^*^*  *53* 
^ibe  manner  with  other  trefpafles,  till  the  making  of  the  ftatute 
of  Wefim.  a.  cap.  34.  by  which  it  is  enaSed,  That  whoever  ra^ 
^fi^  any  nvoman,  where Jbe  did  not  confent  before  or  afier^Jball  have 
judgment  of  life  and  members  and  though  Jbe  do  confent  after ^  hejball 
have  judgment  if  attcunted  at  the  king*  s  fuit;  but  it  is  obfervable^ 
that  this  ftatute  does  not  reftore  the  old  common  law  in  relation 
to  fuch  appeals,  as  it  would  have  done  if  it  had  only  repealed  the 
Ud  ftatute  of  Wejhn.  i.  but  makes  a  new  law  concerning  them ; 
^Knce  it  follows,  that  all  appeals  of  rape,  which  are  impliedly 
pvea  by  this  ftatute^  muft  conclude  contra  formamjiatuti. 

4*    Of  an  Appeal  of  Mayhem. 

An  appeal  of  mayhem  lies  for  any  hurt  done  to  a  man's  perfon.  Hob.  134. 
^J^ercby  he  is  rendered  IcfS  able  in  fighting  to  annoy  others  or  ^i^^^^^i- 
A^fcnd  iumfelf. 

In  this  adion  the  words  felonice  mayhemavit  are  neceiTary,  '^^ 
Aoogh  the  defendant  is  not  fubjcft  to  the  lofs  of  member.  p  *a '236. 
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(B)  In  what  Courts  an  Appeal  may  be  brougii 

ft  Hawk.  A  PPE  ALS  are  commenced  either  by  writ,  which  is  an  ofigi«» 
p.  C.  »3i.    £\  njj  Qut  q{  Chancery,  returnable  in  the  Kiftg*s  Bench  only,  of 

by  bill. 
Cro.  £1.  Appeals  by  bill  may  be  fued  in  the  Kin^s  Bench  againft  any 

^^S-  perfon  in  a&ual  cuftody,   or  by  {a)  having  bail  filed  for  him 

againft  one     tlicrc. 

who  is  mainprifed  di  die  in  diem*  Cro.  £liz.  694.  2  Hawk.  P.  C.  2^2.  and  nete,  That  if  Aesp* 
pellee  be  arraigned  and  tried  the  fame  term,  there  is  no  neceffity  to  file  a  bill  againft  him.  Jones,  415* 
Cro.  Car.  531.  Roll.  Abr.  536.  But  vide  Skin.  634.  pi.  3.  where,  notwitbftandiog  the  Cevt 
ordered  a  roU  to  be  made,  and  a  copy  of  it  to  be  delivered  to  the  appellee,  and  gave  him  a  daj  to  pbi 

%  Hawk.  If  a  man  be  brought  into  court  either  by  a  void  writ  of  appeal, 

Skin*.  6^1!  ^'  ^y  ^  voidable  one,  which  is  afterwards  abated^  he  may  be  ar* 
f^ide  Cro.      raigned  by  bill  in  cuftodid  marefchattu 

£1.  605*  695. 

Vide  2  A  bill  of  appeal  lies  before  juftices  of  eyre^  and  before. jufticci 

P*c.  211.  Specially  aiBgned,  and  before  juftices  of  gaol-delivery,  and  for 

and  the  au-  the  fame  reafon,  as  fome  fay,  before  juftices  of  aflize  \  who  by 

thorities  thc  purport  of  fcvcral  ftatutes  are  authorized  to  deliver  gaoU 

for  appeah'  Without  any  fpecial  commiflion  againft  any  priibner  in  die  gad, 

before  the  which  they  are  to  deliver,  or  as  it  is  generally  holden,  againft  a 

flicriffand  pcrfon  whom  they  have  bailed. 

coroner,  and  ^  ' 

appeals  of  felonies  done  out  of  the  realm,  before  the  conftable  and  marihal,  ^tde  2  Hawk.  P.C.  157* 

And  that  th«y  cannot  be  fued  before  juftices  of  the  peace.     Idem* 

ft  Ti4wk.  If  fome  of  the  accomplices  only  be  !n  prifon,  a  bill  of  appe^ 

P.  C.  233.    iic3  againft  all,  which,  after  the  trial  of  thofc  in  the  prifon,  M 

be  removed  into  the  Kin^s  Bench,  where  the  reft  fliall  be  pro* 

cceded  againft* 

(C)  Who  may  bring  an  Appeal. 

Moor,  46!.     A  N  [h)  infant  may  bring  an  appeal,  but  he  muft  profecutcit 
H  V*  C.      .*A  (jy  guardian,  and  (hall  be  nonfuited  upon  fuch  guardian** 
IiMod.216.  non-appearance  at  a  day  whereon  he  is  demandablej  but  if  ttei 
ftLd.Raym.  infant  comes  into  court,  and  fays,  that  he  will  relinquifli  thefmti 
1288.  and  the  guardian  infifts  to  continue  it,  the  Court  may  difchargc 

(IfAifJaii   l^ni  and  affign  another, 

appeal  lies  againft  an  infant.    H.  P.  C.  185.     2  Hawk.  247. 

II.  P.  c.         But  an  idiot,  or  pcrfon  born  deaf  and  dumb,  of  one  attainted 
'*lUwU.      ^^  trcafon  or  felony,  or  outlatired  in  a  perfonal  aftion,  fo  long^ 
p.c.  %\Q*    fuch  attainder  or  outlawry  continues  in  force,  cannot  bring  any 
appeal  whatfocver.  .  y^ 

nh  iliu  '^^'^*^  (0  ^»'ife  only  (unlefs  flie  had  a  fliare  in  the  guilt j  In  whicff 

tu,„Ht»ml     c;»fo  it  (hall  be  brought  by  the  heir)  can  bring  an  appeal  of  tli 
''"""    ^,^     «l(  ;iih  of  her  hull>and,  but  ftie  muft  have  been  his  lawful  wuci 
M  iii««  ••»  >vl»It'h  is  to  be  tried  by  the  blfliop's  certificate. 

$\>\*^*\  »>>••;  Um  l'hHi;;lu  a^A.nll  a  feme  covat,  viJr  iHawk.  P.  C.  247*  pvt^ 
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Alfo  a  woman  divorced  from  her  hufband,  though  b]f'  a  toid-  &  Hawk, 
able  fentence,  (a)  cannot  maintain  an  appeals        *  ^       fa\^F^h\ 

mt  Icaft  is  implied  in  the  old  rnle,  that  »  woman  Aall  have  an  appeal  de  mtrte  msriti  inur  bracbiafu* 
htvftai^  &  ma  a&er.    %  Hawk.  P.  C.  242.   rut*  2  Inft.  6S. 

But  a  wife  who  elopes  from  her  hufband^  and  the  wife  of  one  2  Hawk, 
attainted  of  high  treafon,  may  have  an  appeal  of  his  death ;  ^*  ^-  ^43* 
tiiough  fuch  a  wife  cannot  have  dower^  for  the  ftatutesj  which 
take  away  dower  in  thofe  cafes>  iay  nothing  as  to  her  right  of 
bringing  an  appeal. 

If  the  wife  take  another  hufband  either  before  or  pending  the  2  Hawk. 
^peaJ,  flie  puts  an  end  to  it  for  ever;  and  if  (he  marry  after  f;^p**3' 
judgment  (*)  fhe  cannot  pray  execution  i  whethw  th< 

Cbanitiay  not  award  eiecution  againft  him  either  ex  tfisM^  or  at  Icaft  at  the  demand  of  the  king,  ^ 
2  Hawk.  P.  C.  243. 

For  the  death  of  an  ahceftor  who  leaves  no  wife,  the  heir  only  v^e  head 
can  bring  an  appeal,  and  fuch  heir  muft  himfelf  be  {c)  innocent  ^^  Dejcent, 
of  the  fad,  he  muft  be  heir  {d)  general  according  to  the  courfe  [,e^ij^"e, 
of  the  common  law,  and  alfo  heir  [e)  male,  and  in  his  count  (hare in  the 
tauft  fet  forth  how  he  is  heir  to  the  deceafcd.  «"i'^  the 

next  bdr 
ftill  have  an  appeal  againft  him.  H.  P.  C.  182.  2  Hawk.  P.  C.  24^.  {i)  Therefore  the  father 
cannot  brii^  an  appeal  for  the  death  of  bis  fon,  nor  the  yoongeft  fon  in  Bcrougb-Bnglijb  for  the  death 
ef  hit  father}  and  if  the  dcceafed  have  two  fons  at  the  time  of  his  deceafe,  the  elJe.1  iit;ainted  of  trea- 
foi,  neither  of  tbcm  can  bring  the  appeal,  Co.  Lit.  8.  Leon.  %ibk,  P>Tr,  50.  (,r)  This  depends 
upon  wupm  cbartaj  which  ordain&y  that  none  ihall  be  imprifoned  on  the  appeil  of  a  woman  for  the 
death  of  any  but  her  buiband  ;  and  therefote  if  (he  brings  fuch  appcJ,  the  Court  ex  tficlo  will  abate 
the  writ  \  but  no  other  appeals  by  women  are  eJEcepted^  befidei  the  appe^  for  the  death  of  an  anccftor* 
2  Hawk.  P.  C.  243.  4. 

If  an  heir  die,  pending  an  appeal  commenced  by  liinl,  it  fecms  p^ji  % 
\  agreed  that  no  other  heir  can  prodecd  in  fuch  appeal,  or  coin-  H*«;i«« 
nence  a  new  one  ;  and  it  feems  the  (tronger  opinion^  that  if  the  lj.  R^i 
right  of  bringing  an  appeal  be  once  vefted  in  an  heir,  who  dies  434.  55;. 
without  bringing  any,  the  right  of  appeal  is  gone  for  ever ;  arid 
if  an  heir  die  after  judgment  given  againft  the  appelldntj    it 
18  4uefti6hable  whether  his  heir  can  file  execution. 

(D)  Within  what  Time  an  Appeal  muft  be  brought* 

T>Y  the  ftatUte  of  Gloucejlery  cap,  9;  (which  has  been  conftrued  a  inft.  •^»o. 
^  to  extend  only  to  appeals  of  death,)  ati  appeal Jhall  hat  he  abated  ^ ^^'  "J*- 
fir  default  tf  fftjh  fuit'^  if  the  party  fue  wthin  the  year  and  day  after  ^  Hawk,' 
the  deed  done^  tne  computation  whereof,  as  tlie  law  is  now  fettled^  P-  c.  241. 
ftall  be  made  hot  firoin  the  day  when  the  wound  was  given^  but  J^ j^'^^J  ^' 
fcom  the  d^y  trheri  the  fiarty  died ;  alfo  the  year  and  day  (hall  be  21,  22?™* 
fcomptltcd  frorii  fhe  beginning  t)f  the  day,  and  not  from  the  pre-  \ »  Mod.  ^^ 
cifc  time  when  the  death  happened,  bccaufe  regularly  no  fraftion  ^*'  ^* 
Iball  be  made  of  a  day. 
An  appeal  of  rape  xtiay  be  brought  in  any  reafonable  time,  the  2  Hawk. 

C*  dgment  whereof  lies  in  the  (/)  difcrction  of  the  Court ;  for,  as  \'^'^^^ 
13  been  faid,  the  aborc  ftatUte  of  Ghucejler^  cap.  9.  extends  only  ijfpeaiof** 
)o  appeals  of  death*  Jaiccny.    2  Uawk.  F.c  247* 
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(E)  In  what  County  an  Appeal  mull  be  trie^. 

Dyer,  j8.        A  LL  appeals  arc  local  aflions,  and  regularly  to  be  tried  m  the 

**   county  wherein  the  offence  was  committed. 
%  Hawk.  But  it  is  faid,  that  if  a  perfon  had  died  in  one  county  of  a 

r.  C.  242.  ^»ound  given  in  another,  the  appeal  might  be  brought  in  either  of 
them,  and  the  trial  be  at  the  bar  by  a  jury  returned  from  the 
body  of  each  of  thofc  counties  5  but  fince  the  2  (fT  3  £.  6.  cep»  2. 
which  enadsy  That  the  pcrty  tirayfue  an  appeal  in  the  county  ti*kre 
the  perfon  felonioujly  Jir'ichcn^  &cv  fhall  rf/>,  &c.  it  feeras  the  trial 
can  be  from  fuch  county  only, 
t>y«f>  "jp*  So  an  appeal  of  larceny  is  a  local  a£lion  ;  yet  if  one  rob  incof 

^  H^'wk  p;oods  in  the  county  of  A,  and  carry  them  into  the  county  of  i., 
P.  c.  247.  I  may  {a)  either  bring  an  appeal  of  robbery  in  the  county  of  i^., 
(«i)  But  if    or  an  appeal  of  larceny  in  the  county  of  B* 

one  take  me 

from  the  county  vi  A.  into  that  of  P.,  and  there  rob  mt^  he  fliall  be  appealed  of  robbery  in  thecwnttrf 
B.  only,  Tor  lie  was  only  a  trefpalTer  in  A»  2  Hawk.  V.  C.  z  \j.  So  in  rapt»  if  a  man  takes  a  wnotn 
by  force  in  ore  county ,  and  carries  her  into  another,  and  there  r&viflics  her*  the  appeal  ibaii  b«  bfcng-t 
in  the  latter  .:nly.     z  Hawk.  P.  C.  256. 


(F)  How  the  Appellant  is  to  appeal  and  profecute. 

a  :nft.  313.     A  T  common  law  neither  plaintiff  nor  defendant  in  any  appeal 
P^*^i'^7  whatever,  could  make  an  attorney,  {h)  except  in  fome  fpccial 

(^')A'swhcic  cafes  5  but  now  by  the  3  H.  7.  cap,  i.  it  is  enadted,  That  the  ap- 

*  defendant  pellant  in  any  appeals  of  {c)  murder^  or  death  of  a  mah^  kvhere  ifottle  ', 
cle?  V  aft'c*r  h  ^^  courfe  of  the  common  laiv  lies  uot^  may  make  an  aitcrnej^  ad  \ 
hit  convic-    appear  in  the  fame  ^  in  thefaid  appeals^  after  they  he  c^nnm^ncedy  t$  itt  | 

tiuii,  and      ffid  of  the  fuit  and  txecution  of  the  fame, 
the  plainti'f  J  J  J  J 

replied  b  ^amy  \  in  which  cafe  he  was  allosi'ed  to  make  hi^  aitorncy,  in  order  to  pvocurs  the  biHi^'s  ; 

Cprtificate.     1  Hawk.  p.  C.  157.     Alf^  after  a  defendant  is  .uoaitttd,  he  may  appear  by  attwnr),  la 

order  to  recover  d. images  from  the  abcctors.     S  £.  4.  5.  pi.  5.     ^r)  Cannot  appear  by  attorney  in  3^» 

Appeal  of  mayhem.     Carth.  395. 

Skin.  48.  But  it  fcems  that  the  appellant  cannot  make  an  attorney  till  ^c 
pK  I.  6 70.  Y^^^  oxv^(i  appeared  in  proper  perfon  ;  and  that  if  the  plaintiff  cr 
cJrth.  194-  defendant  appear  or  plead  by  attorney  where  they  ought  not,  ami 
Salk.  61.      the  Court  receive  the  plea,  and  ^djouru  the  caufc,  it  fccms  tbit 

the  appeal  is  difcontinued,  becaufc  fuch  appearance  was  nitrcif 

void  in  law* 
Nov,  SS.  The  appellant  may  be  nonfuited  for  rot  appearing  when  tie- 

KjT'^^V'*  manded,  at  any  day  of  continuance,  except  a  verdict  hadibeeii 
Cr.».ti.\o5.  given  ag;un(l  him  5  in  which  cafe  by  the  2  H,  4.  cap.  7.  he  caiiBOt 

be  nonfuited. 
Uoli.  Abr.         Where  .mi  appc;jl  is  commenced  in  the  Court  below,  and  re- 

•  nil A.  I..  f*'0^'<-<i  into  the  Kt^i^s  Benchy  the  appellee  is  to  be  arraigned^ 

/wvtf  on  the  fame  bill  of  appeal,  and  it  is  not  ncccflary  to  exnitJit 
a  new  bill  againft  him  in  cuJcd'J  manfhaUi;  ami  if  the  appelant 
will  not  appear  to  profccutc  liis  appdl,  the  appellee  may  lue  out 
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^fcire  facias  reciting  the  whole  matter,  wahiing  hitii  to  apt>ear  at  Ctrth.  394, 
a  ceitain  days  and  if  he  make  default  on  that  day,  the  Court' on  39S* 
demand  will  nonfuit  him ;  but  the  apj^ellant  may  appear  gratis, 
and  profecute  without  znj/dnfaciasi 

(Gj  Tlje  Form  of  the  Writ,  and  for  what  Faults  it 

may  be  abated, 

'TpHE  writ  iil  an  appeal  is  an  original  iffiiing  out  of  Chancery,  Abr.  Eq^ 
''■  returnable  into  the  King^s  Bench  only ;  before  the  rcturii  4*6« 
thereof  the  Court  of  Chancery  only  can  fuperfede  or  fet  it  afide, 
^herc  it  appearb  to  have  iflued  erronice  or  improvide^  by  fomc 
error  extrinfick  to  the  writ  itfelf ;  but  for  any  error  or  defe£t  oa 
the  face  of  it,  it  may  be  quaihed  after  it  is  returned  into  th9 
Kin^s  Bench. 

The  Court  {a)  ex  ojicie  will  qUafli  the  writ  for  faults  appearing  a  Hi#k. 
^  the  face  of  the  writ  5  as  where  the  fenfS  is  defefiive  for  want  **\^*  *^^* 
of  a  material  word,  or  where  it  wants  thofe  words  of  arf  which  ap|)ditoU* 
the  law  has  appropriated  for  the  defcription  of  the  offence.  tirft  co  de- 

mand  ^tr  of 
the  writ,  and  this  he  muft  do  in  open  court,  a  Ha^k.  P.  C.  sSj.  Bigby  t.  Kennedies,  5  Boir* 
2643.    aBl.  Rep.  7io.  S.  C. 

So  if  ui  a  writ  of  appeal  brought  by  hulband  and  wife^  the  x  Hawk, 
concliifion  is  in  the  name  of  the  wife  only  j  or  if  the  writ  omits  **•  ^* 
either  the  n^me  of  baptifm,   or  furname   of  the  appellant  or 
dppellee  being  under  the  degree  of  nobility,  it  (hall  be  abated. 

Alfo  the  Court  will  abate  the  writ  when  the  declatation  varies  yijg  Hiwk- 
from  the  writ  in  fom6  material  point,  cither  as  to  the  reign  of  the  P-  c.  ^68, 
Wag,  or  as  to  the  county  wherein  the  fa^  is  laid,  ista,  ^^thf^^T 

in  t!le  declaration  are  not  fatal,  if  the  writ  on  the  file  be  right,  8  Co*  162.  and  title  Amendment  and 

On  the  exception  of  the  party  th^  Cotirt  will  abate  the  ^rit;  Saik.  63. 
as  if  he  (hews  that  there  ar«  not  15  days  between  the  t.Jle  and  re-  i\\  ^* 
turn  of  the  writ ;  but  this  he  mud  do  before  he  has  pleaded  in  671.    i^* 
chief,  without  talking  advantage  of  it.  Mod.  4164 

448.  45X. 

If  the  writ  or  declaration  miftake  either  the  name  of  baptifm,  Vent  7. 
Or  furname  or  addition  of  the  appellant  or  appellee,  the  appellee  For  this  W^ 
before  imparlance  may  plead  it  in  abatement.  ^^J^ 

dition;  and  2  Hawk.  P.  C.  18410  193, 

But  the  omiffion  or  infufficiency  of  an  addition  is  falvcd  by  the  ^  Hawk, 
appellee's  coming  in  and  pleading,  without  taking  any  advantage  ^-C  »7S» 
of  fuch  defeft,  but  not  by  his  bare  appearance. 

The  defendant  may  at  the  fame  time  plead  as  many  pleas  ii>  »  Hawk, 
•batemcnt  as  he  plcafcs,  together  with  matter  in  bar,  and  the  ge-  ^^^^7^* 
ncral  iffue,  if  he  can  do  it  without  repugnancy  y  and  if  he  be  {b)  canh.'  56.. 
faSercd  to  plead  any  fuch  plea  without  pleading  witii  it  the  gene-   i^^^he 
ral  ifTue,  the  finding  it  againft  him  doth  not  conclude  him  from  [jJ^^Jll^ 
Jfi^^iia^  th^  jffifX^X^  ii^^^  afterward^.  i(rue^l"'^e 

lame  tio^  ch^(  he  ^ea^  U  abacuncat* 

Oa 
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(H)  The  Form  of  the  Declaration. 

%  Hawk.      ^HE  declaration  muft  fet  forth  the  offence  unth  the  utmoft  cer- 

yi^he^li         tainty,  and  likewife  defcribe  it  by  fuch  words  of  art  as  die 

ImiSmaau  1^^  has  appropriated  to  the  purpofe ;    therefore  if  the  words 

felonice  in  any  appeal^  murdravit  in  an  appeal  of  murder,  rapmt 

in  an  appeal  of  rape,  cepit  in  an  appeal  of  larceny,  majhemawt 

in  an  appeal  of  mayhem,  be  omitted,  they  cannot  be  fupplied  bj 

anycircumlocution. 

%  ffawle.  The  declaration  muft  fet  forth  in  what  part  of  the  body  the 

Xl^A  V^*    wound  was  given ;  and  therefore  if  it  only  fays,  that  the  wound 

the  length     was  given  ctrca  pectus^  it  is  vicious  \  but  it  is  certain  enoum  bj 

and  breadth  (hewing  that  the  wound  was  given  in  the  left  part  of  the  bdlji 

^^d  1/     ^^  ^^  ^^'^  '^^^^  ^^  ^  ^^^  ^^^*  ^^8>  ^^' 

practicable*    %  Hawk.  P.  €•  s6o« 

(«)Tkeyear  <c  By  thc  ftatute  of  Ghucifiir^  cap.  9.  If  an  appeal  declare  tkc 
«^  «."  "  dc^d,  thc  {a)  year,  the  {h)  day,  the  (r)  hour,  the  time  of  thc 
prefled  by  '<  king,  and  the  {J^  town  where  the  deed  was  done,  and  with 
Aewing  thc   it  ^^^t  ie)  wcaoon,  it  (hall  ftand  in  effcft.*' 

Iearor  the  \  /  r      ' 

ung  without  adding  that  of  the  Lofd,  or  fajijig  that  it  was  in  fuch  a  year  of  the  reign  of  thekiaj^ 
3  In(l.  318.  s  Hawk.  P.  C.  264.  {k)  Muft  not  only  fliew  the  day  of  the  hart,  but  alfo  the  dafof 
the  death  ;  and  if  done  in  the  night-time,  proper  to  allege  woStt  tjujdm  din ;  but  a  miftake  of  the  dij 
is  not  material  on  evidence,  %  Hawk.  P.  C.  264.  (c)  CircM  boramfr'tmsm  fufficient.  a  Hawlc  P.O. 
s6a«  Carth.  333.  S.  P.  But  a  miftake  of  the  hour  on  evidence  is  not  material.  (J)  If  a  piicc  k 
generally  aUeged,  the  law  will  intend  it  a  Till,  onlefs  it  be  mentioned  with  fome  addition  which  Aewi 
Che  contrary,  x  Hawk.  P.C.  265.  Skin.  554.  Carth.  333.  But  upon  evidence  the  place  is  ao( 
material,  fo  as  the  fa£l  be  proved  any  where  within  the  county.  2  Hawk.  P.  C.  265.  (c)  If  it 
wrefe  by  other  means,  as  by  poifoning,  drowning,  fufibcating,  ourning,  or  the  like,  the  circuniftaBces 
muft  be  fpecially  fet  forth  j  bat  if  the  count  be  for  killing  with  one  weapon,  and  the  cvideoce  of 
icilling  with  another,  the  variance  is  not  material,  ilthe  meant  made  ufe  of  may  any  way  come  vukf 
(he  notion  of  a  weapon*    2  Hawk.  P.  C.  261*    3  Mod.  i^S.  , 

( I )  What  may  be  pleaded  in  Bar  to  an  Appeal 

2  Hawk.  tF  the  appellant  wants  any  of  thofe  requifites  required  by  law  io 
F.c.  279.    1  jj  perfon  who  brings  an  appeal^  it  will  be  a  good  plea;  as  that 

a  woman  was  never  lawfully  marriedi  that  ^.  S.  is  heir  at  lawj 

and  not  the  appellant,  is^c. 
Carth.  17'        Auterfoits  conviB  of  manflaughtc;^  is  a  good  plea  to  an  appeal  of 
Where  the    murdcr  for  the  lame  killing. 

pleaded  that  he  was  before  indided  of  mnrder,  and  convided  of  manflaughCer,  and  prayed  bis  ckiSTf 
which  the  Court  would  not  allow  him.  Fidt  3  Mod.  loi.  Carth.  x6.  ly  Salk.  61.  Skis.  670. 
pi.  9. 

8aik.  €4.  A  retraxit  of  one  appeal  is  a  good  bar  of  another  for  the  fame 

F|'  5'  .  thing,  and  fo  alfo  is  a  nonfuit ;  and  according  to  ifbme  opinions^ 
^^'    *^*     fo  is  a  difcontinuance  after  appearance,  but  not  before. 

Sid.  Jt.  Btdft.  141.  Cro.  Jac.  283.  Yelv.  104.  [The  cafe  referred  to  in  Bulftr.  Cro.  Js.  «* 
Y"!/.  is  that  of  Bradley  v.  Banks,  and  there  the  whole  Court  were  clearly  of  opinion,  that  a  di/coa- 
%%%iMxn^  before  appearance  was  peremptory.] 

« H4<k.  A  releafc  of  all  manner  of  aftionS}  or  of  all  a^^ns  crimifli^ 
If,  c.  t%%,    or  of  all  anions  concerning  pleas  pf  thc  crown,  or  of  all  appe»l'» 

5  ■        ..  * 


i 
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or  o(  all  demandsi  is  a  good  bar  of  any  appeal ;  but  a  releafe  of 
all  peiibnal  zCtiom  does  not  bar  an  appeal  of  felony,  being  an 
adion  of  an  higher  nature. 

If  die  appellee  pleads  a  fpeclal  plea,  which  does  not  amount  to  «  Ha\»k. 
a  confellion  of  the  faft,  it  feems  he  muft  at  the  fame  time  plead  5*  ^^*^/* 
over  to  the  felony,  except  in  fpecial  cafes ;  as  where  fuch  plea     ^     ^  ' 
would  be  prejudicial  to  him^  or  where  fuch  plea  declines  the  ju« 
rifdidion  of  the  Court,. 


(K)  How  the  Appellant  is  to  be  punifhed  for  a  falfe 

Appeal. 

t>T  the  common  law  a  defendant  may  recover  damages  for  a  Co.  Lit 
^  falfe  and  malicious  appeal  againd  the  appellant  and  his  abet-  ^^3* 
tors,  by  a  writ  of  confpiracy  or  a£iion  on  the  cafe. 

And  by  Wejlm,  2.  cap*  I2.  it  is  enafled  as  folio weth,  <'  For  as  («]  Tb»a^ 
**  much  as  many  through  [a)  malice,  intending  to  grieve  others,  P***  """^ 
**  do  procure. falfe  appeals  to  be  made  of  {h)  homicides  and  other  hav"b«n 
^  felonies,  by  appellors  having  nothing  to  fatisfy  the  king  for  brought 
**  their  falfe  appeal,   nor  to  the  parties  appealed  for  their  da-  'n*''c«ouflyj 
"  mages ;  it  is  ordained,  that  when  any  being  appealed  of  felony  jn^an  appcaU 
"  furmifed  upon  him,  doth  {c)  acquit  himfclf  in  the  king*s  court  of  murder, 
"  in  due  manner,  either  at  the  fuit  of  the  appellor  or  of  our  *^^^***''^ 
^*  lord  the  king,  the  juftices  before  whom  the  appeal  ihall  be  guiity  of 
'*  heard,  (hall  punifli  the  appellor  by  a  yearns  imprifonment  \  and  manOaugter 
«  the  appellor  Ihall  neverthelefs  reftore  to  the  (d)  parties  ap-  ?/^T^jl*** 
<<  pealed  their  damages,  according  to  the  (f)  difcretion  of  the  w^,  neither 
**  juftices,  having  refpeft  to  the  imprifonment  or  arreftment,  the  appellor 
"  that  the  party  appealed  hath  fuftained  by  reafon  of  fuch  ap-  "^tJj,'*  ^^^ 
"  peals,  and  to  the  infamy  that  they  have  incurred  by  the  impri-  be  puniihetU 
"  fonment,  or  otherwife  \  and  (hall  neverthelefs  make  a  grievous  *  Hawk. 
**  fine  unto  the  king  j  and  (/)  if  peradventure  fuch  appellor  be  f^'w  *^g 
'^  not  able  to  recompenfe  the  damages,  it  fhall  be  inquired  by  conftroaicd). 
**  whofe  abetment  by  malice  the  appeal  was  commenced,  if  the  ?['*'*:J*®^*'* 
**  party  appealed  defire  it ;  and  if  it  be  found  by  the  fame  inqueft,  and^lthn: 
'^  that  any  man  is  an  abettor  through  malice,  he  (hall  be  diftrained  jMnui^  it 
"  by  a-  judicial  writ,  at  the  fuit  of  the  party  appealed,  to  come  !j^.**^? 
"  before  the  juftices ;  and  if  he  be  lawfully  convift  of  fuch  ma-  ih,y'e,tcnd. 
"  licious  abetment,  he  (hall  be  punifiied  by  imprifonment  and  to  cftencts 
«  reftitution  of  damages,  as  before  is  faid  of  the  appellor."  ^Xlt""^^ 

qoent  ftatntes.  a  loft.  %%^»  (c)  But  neither  an  acquittal  by  an  abatement  of  the  appeal  by  a  bare 
itop-fuit  on  a  plea,  which  fliews  that  he  is  not  entitled  to  the  appeal,  nor  a  judgment  on  a  demMrrer, 
nor  an  acquitul  on  an  infafficieot  original,  nor  any  other  difcharge  of  the  Appcilee,  which  Aoet  not 
^oaHj  bar  al^  other  profecutiont  againft  hiiOy  cither  at  the  fuit  of  the  par^  or  of  the  king,  tor 
the  fame  felony,  entitle  him  to  hjs  damages.  %  Hawk.  P.  C.  2,87.  (</}  1?  theie  sue  feveral  ap. 
peUeet,  damages  fliall  be  affefTed  accordin|  to  the  different  circumftanqes  of  their  feveral  cafes.  Dyer^ 
MO,  pi.  ID,  2  inft.  386.  («)  Therefore  if  the  jury  give  too  fmali  damages,  the  juftices  may  en- 
cieafe  them,  and  in  like  manner  abridge  them  when  they  appear  to  be  exorbitant,  a  H^^^k.  P.  C.  288. 
(/)  The  abettors  are  only  ^able  in  cafe  the  appellors  be  infuliicient ;  but  if  th6  appellor  be  found 
fafficient  to  render  only  part  o^tbq  damages,  the  judgmeot  a|aiiift  thp  a)>cC(ou  Ihali  be  for  the  whole 
\  N^iil^.  290.  J. 

O  J  Alfo. 


a  BmL  AHb  It  cOBUnon  law,  an  ippellant  Qiall  be  fined  ibt  an  ilU 

f-*^***-  grounded  appeal,  at  the  difcrctKm  of  the  juftiees,  in  cafes  not 
prorided  againft  by  this  (latutc ;  as  upon  a  nonfuit  after  appear* 
ance,  or  where  the  appeal  abates  by  the  folly  of  the  appellant,  or 
where  a  feme  corert  fties  an  appeal  known  by  her  to  be  ground* 
Ids;  ts  foi  the  death  of  a  hulband  whom  Oie  knows  to  be  ajirc. 


^prober. 


nn.  F.c.  A  N  approver,  or  \a  Latin,  prohator,  is  one  who  being  in» 
If*.  f^  dided  of  treafon  or  felony,  for  which  he  is  in  prtfon,  con^ 

i.?c."»*.  (f"-*  <*K  indiftment ;  and  being  fworn  to  rcreal  all  the  trcafoas 
aH-NVx!  and  felonies  he  knows,  enters  before  a  coroner  hb  appeal  agaiaft 
•'!■  "•>  Jl  his  paitneis  in  the  crime  within  the  realm. 
•  ii^  m  Ail  perfons  may  be  approvers,  except  peers  of  the  realm,  per- 
fi-H-'ec  fons  atnintcd  of  treafon  or  felony,  or  (a)  outlawed,  infants, 
»*•■  women,  perfons  non  eompu,  or  in  holy  orders, 

■h).  TuMi  by  Mnt  o«[ln«tl  in  >  i>erronil  .aion,  *U<  »  H»wk.  P.  C.  105.  And  whethn  !dAm 
uJ  Bvnwu  mty  n  1  bt  ipproim,  ••  they  njiy  bring  in  ippeal  «  thli  dij,  thoagh  ihey  Mnnoi  wtst 
kiiil.  *.A  1  lit*!'-  »"!•  R"  *■  M«gii«  Cirolinc  Rudd,  Cwrp.  J31.  And  di«  i  mm  abonilit 
u*M  lt»«nr.  MWinMJ,  "*)  b«  m  qiptoiCT,  though  he  ctnnol  waft  bjiOe,    H.H.  P.  C.  191. 

^Init.  iji'  The  Court  is  not  bound  of  right  to  admit  any  perfon  whatfo* 
d.r.f.  U4'  ever  to  be  an  approver,  nor  will  any  perfon  be  admitted,  unlefs 
J'i'*t'i.  1'*  ^  aflually  indifled  of  treafon  or  felony,  and  (i)  confefs 
^i\  ii-ti  il  the  iiididlment  j  neither  (hall  a  perfon  indicted  of  felony  coil- 
»■•'"'•■'""■'■  (imie  to  be  an  approver  after  an  appeal  exhibited  againlt  him 
ll'iiit '  I'l'i'  f^f  '^^  fami  felony  ;  neither  (hall  the  appellee  of  an  approvei 
f ".,,.' i.nn  be  himfcif  an  approver  j  for  it  would  fajfify  the  appeal  of  the  firft 

"  approver,  in  fuppofing  that  he  had  omitted  fome  uf  his  partncn; 

and   alfo  it  would  caufc  an  infinite  delay  ;  for  the  appellee  of 
fuch  an  approver  might  as  well  become  an  approver  of  otKeiJ, 
and  To  on. 
..r,c1i  Kit  firmF.  plu,  ilnft.  iig.    H.H.  P.C.  igj.    S.  P.  C.  14^    Butu^PlKh, 
lid  a  H«.«li.  P.  C.  ijj.  i?j 

A  man  can  only  approve  others  of  the  very  fame  crime  with 
tliai  for  which  he  is  indited ;  and  therefore  no  man  can  approve 
nmither  with  having  been  an  acceflary  to  himfelf,  becaufe  it  is  an 
oflrnie  of  which  it  is  not  pofUblc  that  he  himfelf  can  be  guilty  f 
tint  iiLifrmich  as  an  approver  is  fwom  to  reveal  all  the  treafons 
mid  ri-l(>iiii'H  he  knows,  if  he  accufe  perfons  of  crimes  diSerent 
Jti.iti  hi^  o'*"!  f"t:h  accufstion  fecms  areafonable  ground  to  carry 
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on  a  ptofccution  agamft  them  for  fuch  crimes,  though  It  be  not 
of  hfelf  fu£cient  to  put  them  on  their  trials. 

If  h  appear  either  by  the  confeffion  of  the  approver,  or  by  the  ^  Hawk, 
return  of  the  (heriff,  or  the  teftimony  of  perfons  of  credit,  that  ^'j^V*^^" 
there  are  no  fuch  perfons  as  fome  of  thofe  appealed  in  rerum  na^  thoritics 
iufd^  or  in  the  realm,  or  in  the  coiinty  whereof  they  are  named  there  cited. 
in  the  appeal,  he  iliall  be  hanged,  unlefs  the  Court  in  mercy 
fpare  him. 

The  juftices  of  the  King^s  Bench^  and  juftices  of  gaol-delivcry,  3  init.  130. 
and  juftices  in  eyre,    may  admit  a  man   to  be    an    approver,  H.P.c.i9i;. 
bccaufc  fuch  juftices  may  aiTign  a  coroner  to  take  the  appeal ;  they'd" g*h 
but  juftices  of  the  peace  cannot  admit  a  man  to  be  an  approver,  fteward,  or  • 
becaufe  they  cannot  allien  a  coroner.  juftices  of 

'  *^  oyer  and 

terminer  can  do  it  without  a  fpecial  claufe  in  their  commiflion,  authnrifing  them  to  afiign  a  coroner, 
^.  &  W#  1  Hawk<  P*  G.  296.  a  H.  H.  P.  C  229.  is  rxprefs,  that  a  man  cannot  become  an  ap- 
ftgftt  bciope  juftices  of  oyer  aod  tcrmioer,  becavfe  they  caoaot  aflign  a  coroner. 

As  (bon  as  a  perfon  has  confefTed  the  indiflment,  with  an  in-  3  inft.  1%-), 
teat  to  become  an  approver,  he  puts  it  in  the  difcretion  of  the  ";^:5*i^^ 

.    n«  •  f  •  •     J  »  1  •  •     o     *  Init.  629. 

iHlticcs,  either  to  give  judgment  and  award  execution'  agamit  2Hiwk. 

lim,  or  to  refpite  them  till  he  hath  convifted  his  partners ;  it  the  i".  C.  ^^^. 

juftices  think  fit  to  admit  him  to  be  an  approver,  they  will  affign  ^^^.f  oiaL 

a  coroner  to  receive  his  appeal,  and  will  take  his  oath  to  difcover  of  Exchcq, 

all  the  treafona  and  felonies  he  knows,  and  will  alBgn  Irm  a  cer-  4^6.  ana 

tain  liumber  of  days,  to  make  his  appeal  in,  during  v>hi  li  he  "^^^^^J^^'^ 

fcall  be  at  liberty,  and  (hall  have  from  the  king  a  [a)  penny  have  the 

a-day ;  alfo  he  muft  make  his  appeal  before  the  coroner  on  each  p«n»y  li" 

day  during  the  time  limited,  and  muft  at  laft  repeat  it  verbatim  ^^\^^^\ 

in  court ;  and  if  the  coroner  record  his  failure  of  making  his  ap-  appcil,  by 

peal  on  any  of  the  days,  or  the  leaft  variation  in  his  repeating  it  conviaing 

in  court,  he  ihall  have  judgment  of  death,  to**'^  '^ 

%  Hawk.  P.  C.  297* 

The  coroner  may  award  procefs  againft  the  appellee,  to  the  «  Hawi^, 
fiieriff  of  his  own  county,  till  he  come  to  the  exigent^  from  ^'  ^' 
awarding  whereof  he  feems  to  be  reftrained  by  magna  chart a^ 
(Op,  17.  The  King's  Bench  and  juftices  in  eyre,  and  juftices  of 
jaol-delivery,  may  award  procefs  into  any  county  to  apprehend 
and  try  the  appellee  •,  but  it  feems  queftionable,  "whether  juji ices 
of  gaol- delivery  can  award  procefs  of  outlawry  into  a  foreign 
county,  as  the  Kin^s  Bench  and  juftices  of  oyer  clearly  may. 

It  is  at  the  eleftion  of  the  appellee,  either  to  put  himlclf  on  «  Hawk, 
his  country,  or  wage  battle  with  the  approver  5  and  if  feveral  **'  ^*  *97* 
pcifons  be  appealed  by  one  approver,  every  one  of  them  has  his 
jeledion,  either  to  put  himfeif  on  his  country,  or  to  wage  battle 
with  the  approver,  who  muft  fight  them  all,  or  at  leaft  till  one  of 
them  hath  vanquifiied  him  ;  after  which  he  cannot  maintain  his 
appeal  againft  ^e  reft  \  but  if  a  perfon  appealed  of  the  fame  fe- 
lony by  feveral  approvers  vanquifli  one  of  them,  he  ihall  be  dif- 
charged  againft  all  the  reft. 

If  the  king  pardon  either  the  approver  or  appellee,   pending  h.p.c.sot. 
^tc  appeal,  the  approvement  ctaf^is,  and  the  appellee  (hall  be  |*"^;^^°* 

O  4  difchargcdj     '  '  *"'^* 


4Q0 
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a  Hawk« 
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$^  Anci. 


the  difcre- 
tion  of  the 
Court,  whe- 
ther  they 
winfttffer 
one  to  be  an 
approver, 
this  method 


difcbarged  ;  in  the  firft  cafe,  becaufe  by  the  pardon  the  fekmj  U 
extindi,  and  the  approiner  is  no  longer  liable  to  be  condemned) 
in  the  fecond,  becaufe  the  approvement  is,  in  truth,  the  fuit  of 
the  king ;  and  therefore  as  much  in  his  power  to  pardon  as  an 
indi£lment. 

Neither  the  approver's  confefEng  his  appeal  to  be  falle,  nor 
the  convifUon  of  the  appellee,  exclude  him  from  the  benefit  pf 
clergy. 

If  an  approver  convid  all  the  appellees,  whether  by  hatde  or 
verdi£^,  the  king,  fx  debitajifftUiaj  is  to  pardon  him  as  to  his  lik| 

Dl^i.^of^Ez.  ^^^  ^'^  ff^^  ^^"^  ^^^  wages  from  the  time  of  the  appeal  to  dbc 
cheq.  426.  '  time  of  the  convi^ion  \  but  anciently  he  was  not  fuffered  to 
A%  it  is  in  continue  in  the  kingdom.  It  is  recited  by  5  H.  4.  cap.  2.  "  Tbj 
**  divers  notorious  felons,  for  fafeguard  of  their  lives,  had  become 
'<  prdvers,  to  the  intent,  in  the  mean  time,  by  brocage  and 
'*  great  gifts,  to  purfue  and  have  their  pardons ;  and  tlven)  aft 
'<  ter  their  deliverance,  had  become  more  notorious  felons 
<'  than  they  were  before;  and  thereupon  it  b  enaded,  diat 
ofia^^ehs  "  if  any  pcrfon  pray  or  purfue,  or  caufe  to  be  prayed  or  pur- 
been  feidom  '*  fued,  for  any  fucn  felon  fo  attainted  by  his  own  confeffion,  to 
priajfed  5  «c  hayc  any  charter  of  pardon,  the  name  of  him  that  purines  fnch 
c?fei  wT*"'^  «  charter  be  put  in  the  fame  charter,  making  mention  that  the 
have  what  '^  fame  charter  is  granted  at  his  inftance;  and  if  he  to  whom 
feems  to  <c  fQ^Ji  charter  is  granted  become  a  felon  again,  the  party  who 
?S7amJr     "  purfued  the  charter  fliall  forfeit  I  go/."-  " 

by  ftarute  \  where  pardon  is  aflured  to  ofFenden,  on  difcovering  and  convifting  tbciir  accomplicest 
Burn.  43.  See  the  fhuute  of  4  4c  5  W.  &  M.  c  S.  6  4p  7  W.  ).  c.  17.  '  10  ft  1 1  W.  3.  c.  tj* 
5  Ann*  c.  31.  190. 2.  c.  30.  Thrre  fi^nif,  however,  fooie  obje^on  to  the  fotm  in  which  the 
pardon  to  the  accomplice  is  promifcd,  v/«.  apon  the  criminal's  bang  apprehended  and  convidsd.  The 
tcftimony  of  fuch  an  accomplice  would  be  iefs  liable  to  exception,  if  the  pardon  was  granted  opoa  hii 
giving  evidence  generally,  let  the  event  of  the  trial  be  what  it  may.  Obierrat.  on  Stat.  i4i*  %  £ditt 
[It  hath  alfo  been  ofual,  for  the  juftices  of  the  peace  by  whom  any  peribns  chained  with  fehnf  kc 
committed  to  gaol,  to  admit  fome.  one  of  their  accompffces  to  become  a  witnefs  (or,  ai  it  it  geoenllT 
termed,  king's  evidence)  agaioft  bis  fellows;  upon  an  implied  confidence,  which  Uie  judges <^  ga'>'- 
deliyery  have  ufually  countenanced  and  adopted,  that  if  fuch  accomplice  ma|ces  a  foU  apd  qpnnpkte 
difcovery  of  that,  and  of  all  other  felonies  to  which  he  is  examined  by  the  magiftrate,  and  aAnvran^ 
gives  his  evidence  without  prevarication  or  fraud,  he  (hall  not  himfelf  be  profecuted  for  thati  or  asy 
other  previous  offence  of  the  fame'  degree.  4  Bl.  Com.  331.  If  the  difcovery  upon  the  whole  be  ^ 
and  ample,  he  ought  not  to  be  profecuted  again,  becaufe  he  has  merely  by  accident  omitted  any  one 
cfFence.  Cowp.  3')9«  But  if  prpfecuted,  He  cannor  plead  this  in  bar,  or  avail  himfelf  of  itupoahis 
f*'"\> '  but  be  may  move  the  Court  to  put  off  the  trlal|  that  he  may  have  time  to  apply  for  a  paidMy 
JW.] 


[    ao«    ] 


Titbitxamint  mh  Z^nMh^ 


AN  award  is  the  determination  of  matters  in  controrerfyt  bj 
fabmilBon  to  perfons  indifferently  chofen  by  the  ])eiloni 

contending. 

'   Voder  this  Head  ve  (ball  con&dcr» 

(A)  The  Matter  in  Controverfy, 

(6)  The  Submif&on ;  and  therein  of  the  different 
Kinds,  and  the  Revocation  thereof,  and  of  the 
Stat.  9  &  I  o  W.  3.  touching  Awards. 

(C)  The  Parties  to  the  Submiflion. 

(D)  The  Arbitrators  or  Umpire. 

(£)  The  Award  itfelf,  or  final  Determination  of 
the  -Arbitrators  or  Umpire. 

I.  It  mull  be  made  according  to  the  Submiffioih 
a.  It  ought  to  be  certain* 
3*  It  ought  to  be  equaly  and  mutually  fatis£aAory« 
4f  It  muft  be  of  a  Thing  lawful  and  poffible. 
5.  It  muft  be  final. 

(F)  The  Conftruaion  and  Effeft  of  the  Award, 
and  herein  of  the  Performance  thereo£ 

(G)  Of  the  Pleadings  in  Awards* 

[  (H)  In  what  Cafes  the  Performance  of  an  Award 
may  be  compelled  by  an  Attachment,  and  the 
Courfe  of  Proceeding  to  be  taken  in  order  to 
obtain  it. 

• 

(!)  Of  compelling  Performance  of  an  Award  by 
Bill  in  Equity. 

(K)  In  what  Cafes,  when,  and  in  what  Manner 
Awards  may  be  relieved  againft.] 

(A)  The 


102  dcfiitreiinent  anti^  aioatir* 


(A)  The  Matter  in  Controverfy*, 

• 

RoO.  Abr*  XTTHERE  the  right  of  freehold  is  iu  debate,  the  property  can« 
*♦*;  ^^    not  be  transferred  by  an  award ;  for  the  arbitrators  arc  in 

^.  the  room  of  the  parties  themielvesi  and  it&  in  their  ftead,  as  far 

oH.  6.6.a.  as  commiiTioned  \  whateyer,  therefore^  the  parties  can  do,  may  be 
Lw^^ms'  done  by  the  arbitrators;  but  the  parties  {a)  cannot  pafs  corporeal 
Roll!  Abr.'   Inheritances  without  folemn  livery. 

244.  pK  14.  ^  . 

o  E.  4.  44.*  (tf)  But  if  the  condition  of  an  obligation  is  to  ftand  to  the  award  of  J.  5.  teacbiag  fiisH 
hnda,  and  the  arbitrator  awards  the  iands  to  one,  and  that  the  other  (hauM  releafe  to  him,  if  he  dees 
not  do  thitf  the  obligation  it  forfeited  9  if  the  arbitrator  awards  the  land  to  onCf  it  feaoia  ttte  obligation 
is  not  forfeited,  though  the  other  do  not  convey  to  him  to  make  him  a  good  title ;  for  the  atbttrator 
hath  not  awarded  any  ad  to  be  done  by  the  party  ;  and  the  award  iticrlf  cannot  transfer  the  right,  and  £» 
noft  be  Toid  ;  and  then  the  cond'rtJon  of  the  obfigation  cannot  be  ftyrleit^d  ;  for  the  awarding  th«  lands 
to  one  cannot  be  expounded^  that  the  other  ikall  infeoff  him.  If,  where  there  is  no  bond,  the  arbicm- 
tor  award  that  oiK  Aall  Inreeff  th«  othtr»  it  iecmi  an  aftioo  on  the  cafe  may  be  nuiocained  for  not  doing 
it ;  for  the  award  in  iifelf  is  as  good  as  if  there  were  a  band,  and  tnto  th.'re  if  the  fame  reafon  an  action 
Ihottld  lie»  as  that  the  condition  of  the  obligation  ^ould  be  fbr^tttei ;  for  if  fach  an  award  weic  Tcid, 
then  the  condition  of  the  obligat'un  to  perform  it  could  not  ba  broken.  VUe  the  aiithoritiet  /«^^-  bat 
fee  3  Bi.  Com.  16.  Ld.  Raym*  1X5.  Kyd  H  to  40.  [In  the  year  1417)  weflndavery  iipporcant 
arbitration  by  the  keeper  of  the  king's  privy  iejtl,  Che  chief  juftice  of  the  iClng*s  Bench,  and  one  df 
the  other  judges  of  that  coutt,  arbitrators  nominated  arid  appointed  by  Ring  Henry  V.  to  fettle  a  long 
controversy  between  the  bi<hop  arjd  the  prior  of  the  church  of  FJy,  concerning  their  fevend  claiiBt  to 
ccclefiaftical  and  temporal  jurifdidion*  and  the  lud  of  feveral  manors.  Beiithim*s  Hift.  £J.  Append. 
ay.  e.    MSB*  Cotton.  -C.  i  x*  fo.  319*] 

9  H.  6. 60.       An  annuity  is  not  determinable  by  award,  for  it  is  reckoned  in 

Rdf  AbJ'  nature  of  a  freehold,  and  therefore  cannot  pafs  without  the  deed 

»66.'  pi.  3*.  of  the  party. 

Roll.  Abr.        Partition  cannot  be  made  by  award,  for  a  freehold  cannot  pafe 

^V.  v.  without  livery,  and  fcifin. 

Roll.  Abr.        It  has  been  (b)  doubted^  Whether  leafes  for  years,  being  chat- 

*4*.  A.  tels  real,  couid  be  transferred  by  award  ?  Therefore  it  fecms  fafeft 

q  Co.  78.  when  the  controverfy  relates  to  thefe,  that  the  parties  be  bound 

6  Co.  44.  in  mutual  obligations  to  perform  the  award,  and  then  if  the  arbl- 

Lcon.  104.  tfators  award  that  one  (hall  affign-,  transfer,  {flV.  the  leafc  to  the 

award^of  other,  if  he  refufcs,  he  forfeits  his  obligation. 

the  arrears  of  rent  referved  on  a  leafe  for  years,  joined  with  other  things  of  an  uncertain  nature,  is 
good.  Roll.  Abr.  264.  pi.  5.  Allen,  52.  Where  ao  award  oiaj  be  made  ia  wafte.  ,6  Co.  44. 
9  Co.  78.     Cfo.  Jac.  ICO.     Roll.  Abr.  266.  pi.  9. 

9  H,  6.  60.  The  detaining  a  charter  of  feofFmcnt,  as  it  relates  to  a  real 
thing,  cannot  be  fubmitted,  but  an  action  of  trcfpafs  for  taking 
the  charter  may  be  fubmitted;  for  damages  only  can  be  reco- 
vered for  fuch  taking. 

6H.4.  6.a.       Debt,  on  arrearages  of  account  before  auditors,  fliall  not  be 

*  "•  5-  3  b.  iifchargcd  by  award,  bccaufe  it  appears  of  {c)  record,  and  tnuft 

Roll.  Abr.    be  difchargcd  by  matters  of  as  high  a  nature, 

964.  p.  I.  eont,  2  H.  4.  iS.  (r)  An  award  may  be  made  in  attaint,  bccaufe  not  barely  founded  on 
the  record,  batvlfcr  on  the  fuppofed  falfe  04th.     13  £.  4.- 1.  b. 

Wfrt.symb.       Caufes  criminal  are  {d)  not  arbitrable,  becaufe  they  ought  to  be 

idyy\v\\iX  P^^i^cd  for  the  common  good. 

tlif  luhiiiKfion  be  by  bond,  yet  the  obligation  is  void,  and  the  parties  may  be  punifked  forentcfiog  laCo 
fjch  bonds*     %  VefA*  109. 

3  Caufes 


Caufes  matrimonial  (eem  not  arbitrable,  becaufe  marriage  Weft.S7mb. 
ought  to  be  free,  and  religion  dtCaUowsthe  feYering  tbofe  whom  Cuci-f-si- 
the  church  hath  joined.  f  »"•  f"' 

But  the  damages  a  peribn  fufta'ncd  by  a  proftffe  of  marnage,  or  any  thitij^  relaciog  to  «  marriage  por- 
tiooj  maj  be  robmitced.     i6  £•  4-  2.  pL  6« 


Debts  due  by  fpecialty  cannot  be  difdiarged  hf  naked  award ;  >H.  f.i6.b« 
but  if  the  fubmiOion  were  by  bond  the  award  would  be  a  good  ^^'  ^'- 
bar,  for  one  fpecialty  may  be  diflfolved  by  another.  cro.  Jac.  99.  4^7^. 

A  certain  and  fixed  debt  is  not  difchargedby  an  award,  for  the  >oH.  7.4. 

end  and  defign  of  an  arbitration  is  to  reduce  uncertain  debts  and  ^^^  ^^* 

duties  to  a  certainty ;  and  to  award  a  man  a  certain  debt  is  to  give  But  if  %oL 

him  no  more,  nor  do  any  greater  thin^;  for  him  than  was  done  be-  ^  <*"<  ^  • 

fore,  for  now  he  can  have  but  an  a£lion,  and  that  he  might  have  JJ^dT^^j^ 

before }  and  to  give  him  Icfs  than  he  had  before  is  to  do  him  a  fubmit  aU 

manifeft  injuftice,  which  the  arbitrator  cannot  do.  perfonai 

things,  6fr. 
to  arbitration,  there,  if  the  arbitrator  award  lo/*  it  is  a  good  tward,  fadcteie  there  were  other  uiicertala 
chingt  (vbmttted,  and  the  arbitrator  had  eonfideratioH  of  ally  and  fet  one  iftinft  the  other  in  making 
the  award,  lb  as  perhaps  the  debt  of  ao/.  was  diminilhed  in  confideraiion  of  fome  trefpaires  done  by 
him  to  the  other  party.  10  H.  j*  4.  Allen,  52.  {Godfrey  ▼.  Godfrey,  zMnd.  303.  S.  P.  And 
fo  things  which  cannot  be  fubmitted  by  thcmlklves,  roay^  when  joined  with  things  of  an  oocertatft 
natnie,  as  debt  on  bond,  6  H.  4.  6«  a.  b.  Coiai  v.  Sharp,  i  fCeb.  937*  Moiris  ▼.  Creech,  6a3« 
659.  r  Lev.  292.  S.  C.  Debt  for  aircars  of  rent  afcertained  by. a  leafe,  loH.  7.  4.  Damages  le- 
covered  by  verdi£l  and  judgment.  GoldA.  91.  2.}  In  debt  on  arbitration,  whereas  the  plaiatiiF 
claimed  40  /.  pro  dhttrfis  HegotHtf  and  feta  oat  the  award  ;  and  it  wis  held  that  thi  »6tion  lay^  for  the 
debt  being  pro  diverts  msgstus^  it  was  uncertain  what  was  due  for  bufinsis.     C^*  £1.  412. 

It  is  holden  clearly,  that  all  chattels  perfonai,  and  perfonai  ac*  22  H.  6. 
lions,  fuch  as  trefpafs,  confpiracy,  maintenance,  ts^c.  may  be  de-  ^9-  ^ 
tcrmined  by  arbitration,  and  the  right  transferred  bv  naked  award^  ^ey^e^^s  * 
though  the  fubmiilion  were  not  by  deed ;  for  thete  being  trans*  cafe.  Roll, 
ferable  by  the  party  himfelf  without  any  folemnity,  whatever  the  offiibmif 
parties  themfelves  could  do,  may  be  done  by  the  arbitrators,  who  noAsmadfe* 
are  their  fubftitutes,  and  ftand  in  their  place :  and  if  on  thefe  purfuaoc  .t» 
fubmiffions  without  deed  the  arbitrators  award  one  party  a  fum  cl^t^vidk 
certain,  he  may  bring  an  adlion  of  debt  for  it ;  but  if  they  award  ^,  ut, 
the  doing  of  fome  other  thing,  which  is  beneficial  to  him,  he  mud  (^)- 
bring  his  a&ion  on  the  cafe. 

The  arbitrators  cannot-  make  an  award  of  matters  different  from  Krb.  6oo. 
thofe  which  were  fubmitted )  therefore  if  the  fubmiiTion  be  of  *  ^^J. 
ewes  with  lambs,  and  after  the  fubmiflion  the  lambs  are  yeaned^ 
they  cannot  arbitrate  concer/iing  the  lambs. 

[An  appeal  at  felBons  againft  a  poor-rate  may,  with  the  con-  Cald.  30* 
fent  of  the  parties  iatereftcd,  be  referred  by  the  iudices  to  ar-  ^'^  ^M- 

pitfatlOn.J  Northamptoo. 


«o4  dtbttrament  ann  ^nlt* 

(B)  The  Submiflion ;  and  therein  of  the  different 
Kinds^  and  the  Revocation  tliereof. 

^cft.Symb.  ^pHE  fubmiffioii  is  the  anthority  given  by  the  parties  in  coirtro- 

Paitft.Ci>    X    ^erfy  to  the  arbitrators,  to  determine  and  end  their gricr- 

ances ;  and  this  being  a  contrad  or  agreement  muft  not  be  taken 

ftri£tly,  but  largely,  and  according  to  the  intent  of  the  parties 

fubmitting. 

<  B.  4*  7*         This  fubmillion  may  be  by  word  or  deed ;  if  the  fubmiflioii  be 

?»*  w^i    by  word,  there  is  no  remedy  to  enforce  the  party  to  perform  the 

3iecb.64.a.  award ;  but  reciprocal  actions  on  the  cafe,  and  an  action  ot  debt 

\  («)  Bu<    will  lie,  if  money  be  awarded  (n),  for  it  is  in  nature  of  a  fimple 

rt^JSiirbe  contraa. 

mftintaioed  in  all  caiei  upon  tiie  fabmiffion  Stfelf.  Pnrftow  t.  Bailey,  a  Ld.  Raym.  xo39«  Kjd.  7.] 

36  H.  6.  %.      [If  the  fubmiilion  be  by  bond,  fuch  bond  may  be  given  to  a 
o Jd^  *^   ^^^  perfon,  or  even  to  tne  arbitrator  himfelf ;  and  it  maj  be 
CiblMDt^      given  bj  other  perfons  than  the  parties  themfelves  who  will  incur 
Conk.  100.  the  forfeiture,  if  the  parties  do  not  perform  the  award. 
^'•iFe*^*  It  is  not  neceffary  that  in  each  of  the  bonds  of  fobmiffionit 

22*413^**  *^^^W  appear  of  how  many  perfons  the  parties  to  the  fubmiffion 
confift*  Thus  where  it  appeared  that  there  were  three  brothers, 
Richard  J  R^erf^  and  Jf^tUiam:  that  their  father  bad  devifcd  cer- 
tain lands  to  the  two  latter,  and  that,  feveral  difputes  arifing 
between  them  and  Richard^  they  had,  by  bond,  fubmittcd  to  ar- 
bitration ;  Richard  entering  into  a  bond  to  Robert  and  WUIhm 
jointly ;  but  they  giving  him  feparate  bonds ;  it  was  holdcn,  after 
feveral  arguments,  on  an  adion  brought  by  Richard  agaiiA  h* 
berty  that  the  fubmiflion  was  properly  made, 
teways  v.      The  fubmiflion  may  be  by  indenture  with  mutual  covenants  to 

iui!i.  73.  ^^^  *o  *<=^  award.] 

ST  H.  6.  If  the  fubmiflion  be  without  deed,  it  may  be  revoked  without 

so.  m.    Br.  deed,  and  the  party  fhall  lofe  nothing,  for  ex  ttudd/ubmjftone  ilf» 

•i«^  «»  ii«    9r%iur  actio, 
wuntf  pi.  49* 

S  Co.  8 1 ,  8a.    But  the  party  muft  give  notice  of  the  revocation.    Sid.  iS  i . 

8  Co.  8a.         If  the  fubmiffion  be  by  deed,  it  is  of  its  own  nature  (^)  couii- 

Browni/i*.  tcrmandablc,  though  made  irrevocable  by  the  exprcfs  words  of 

%  BiowbU  the  deed  i  for  the  arbitrators  being  conitituted  and  put  in  the 

(^  But  It  ^^^^^  ^^  ^^  parties,  by  their  confcnt,  to  ad  for  them,  they  cap 

cioi>ot"he*  "**  longer  aft  than  they  have  fuch  eonfent. 

countermanded  without  deed»  ^ia  fohhury  &c,  8  Co.  80.  b.  Brownl.  6a.  If  yon  pW  f"'?" 
Hfcaxfit,  without  giving  any  notice  to  the  tibitrators,  the  party  may  take  ifloe  upon  the  refoatiyB;^ 
not  to  krt  them  know  you  have  revoked  is  no  revoking;  for  Je  mm  a^parcntihms  &  t^n  e^fns^^ 
tsdtm  eji  rati§  ^  but  it  need  not  be  ihewn  in  pleading,  that  notice  was  given,  for  there  f «*^  re«M^ 
ot^ellMJIy  implies  notice.    8  Co.  8a.   %  Brownl.  290,291. 

8  Co,  8a,8i.       But  where  a  man  obliges  himfelf  to  (land  to  an  awardi  ij 

fitowni.  6a.  ^j^^  ^^^^  revokes  it  according  to  his  power,  he  hath  forftitw 

his  obligation,  for  the  m^ig  t;hc  awvd  becomes  impoffi^*^ 
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hj  ids  own  default,  and  therefore  the  obligation  is  fimple ;  but  if  [{a)  Xn  z 
it  be  without  obligation  he  forfeits  nothing  (a).  ^^' '®' 

Sid.  %%i,  there  is  an  inftance  of  an  aflion  on  the  cafe  being  maintained  for  the  coontermand  of  a 
pwol  faboiiffioo ;  and  there  can  be  no  doubt  but  an  atdUon  mil  lie  in  fuch  a  cafe,  for  a  pacol  lubmiifion 
amounii  to  a  pfomiie  go  perform.  J 

If  ieveral  plaintifis  or  defendants  fubmit  themfelves  ^o  an  awards  28H.6, 6.  k, 
one  cannot  revoke  the  fubmifiion  without  the  other,  for  joint  Brownl,i2« 
ads  ate  confidered  as  the  a£ls  of  one  perfon,  and  there  can  be 
no  revocation  without  the  a£t  of  that  perfbn  that  made  the  fub- 
miffion* 

[If  one  of  the  parties  firft  revoke  the  authority  of  tlie  arbitra-  Newgate 
tors,  and  afterwards  requeft  them  to  make  an  award,  that  will  ▼•  Dcijeidir, 
not  fave  the  forfeiture*     But  where  the  fubmiflion  limits  no  time  ^^^    *  '^ 
tor' the  making  of  the  award,  it  (hall  be  underftood  to  be  within 
convenient  time ;  and  if  in  fuch  a  cafe  the  party  requeft  the 
arbitrators  to  make  an  award,  and  they  do  not,  a  revocation  after- 
wards will  be  no  breach  of  the  fubmiflion. 

One  party  may  revoke  with  the  confent  of  the  other;  but  NoUev, 
confcnt  after  the  revocation  will  not  fave  the  penalty  of  the  "t"''*» 

bond.]  ...  *^ 

If  a  feme  fole  fubmits  to  arbitration,  and  afterwards  marries,  2Keb.86$. 

diis  b  a  revocation  of  the  fubmiflion  ;  and  if  it  be  by  bond  the  J??f »  3^* 

bond  U  forfeited  (*).  ^*Lil1 

and  wife  Ibbmlt  again,  the  Courts  wiU  not  encourage  (he  oppofite  party  in  fuing  for  the  forfciiuxe* 
Sttiifl  v.NortoBy  3  Keb.  9.] 

If  one  have  judgment  in  an  eje£lment,  and  then  the  contro-  T.  jooes, 

^rfy  befubmitted  to  arbitration^  but  before  any  award  be  made  he  '34- 

fue  out  execution^  it  is  a  forfeiture  of  the  bond,  for  he  is  the  (c)  [H  wasl:. 

caufe  no  award  ^an  be  made.  femd  hy 

confeoc  lo 
lluce  of  t!he  jury,  and  More  the  award  was  made,  one  of  the  parties  (erved  the  arbitrators  with  « 
i^/«w  oat  of  Chanceiy,  which  hindered  them  from  proceeding  in  the  award  ;  and  the  Court  JKli 
1^  s  breach  of  the  rale,  and  granted  an  attachment  ni/l,     Salic.  73.  pi.  lo. 

In  debt  upon  a  bond  to  perform  an  award,  and  oyer  of  the  con-  sid.  290* 
didoQ,  the  defendant  pleads  non  fubtnijtt^  the  plaintiflF  need  not 
affign  a  breach,  for  the  defendant  puts  the  whole  ftrefs  of  his 
caufe  upon  a  matter  antecedent  to  the  alleging  of  a  breach ; 
ior  if  there  was  no  fubmiflion  there  could  be  no  award,  and  con- 
sequently no  breach  of  it. 

A  fubmiflion  may  be  made  a  rule  of  court,  purfuant  to  the  Salk.  73. 
ftatutc  {d)  gist  10  IT.  2.  cap.  IS. ;  and  it  is  faid,  that  although  the  fj.^^.^ 
fubmiflion  be  by  bond,  yet  the  party  may  have  it  made  a  rule  of  sj^,  ^, 
Court;  in  which  cafe,  it  is  faid,  he  may  proceed  on  the  bond,  and  Ra>m.  3^- 
likewifc  have  an  attachment  for  not  performing  the  award.  ^Ltes^hwe^ 

been  before  thk  fk^uu^ 

By  the  9  ^SC 10  JF.  3.  cap.  15.  it  is  enabled,  «  That  it  fliall  and  Stra.  i. 
"  may  be  lawful  for  all  merchants  and  traders,  and  others  de-  }^^^^^^ 
"  firing  to  end  any  controverfy,  fuit,  or  quarrel,  for  which  there  bitratJon-  * 
**  is  no  other  remedy  but  by  perfonal  aftion,  or  fuit  in  equity,  bond  bad 
"  by  arbitration,  to  {e)  agree  that  their  fubmiflioa  of  the  fuit  to  i*^'^;^* 

«  the 
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obligor  AaU  ^*  the  awafd  or  umpirage  of  any  perfon  or  perfone  fliould  be  nfad# 
confentthat  c(  a  rulc  of  any  of  hU  majcfty's  («)  courts  of  record,  which  the 
fion  ma^ibc  "  parties  fliall  choofe,  and  to  itifert  fuch  their  agreement  iit 
foadearuie  <'  their  fubmiffion;  or  the  condition  of  the  bond  or  promifey 
of  Court,      a  whereby  they  oblige  thcmfelves  refpedively  to  fuhmit  to  the 

that  then,  j    ^  ^    •       ^      r  r  r  x.-  \. 

^f .  Upon  award  or  umpirage  of  any  perfon  or  perions ;  which  agrce- 
motion  to  M  ment  being  fo  made  and  infcrted  in  their  fubmiflTion,  or  pro- 
l^b!ratffion  a  *'  ™^^*^  ^^  Condition  of  their  rcfpcdive  bonds,  (hall  or  may  upon 
rule  of  **  producing  an  affidavit  thereof,  made  by  the  witneflcs  there- 
Court,  it  <«  unto,  or  any  one  of  them,  in  the  court  of  which  the  fame  is 
ed**  that  **  agreed  to  be  made  a  rule,  and  reading  and  filing  the  faid  affi- 
tbefe words  **  davit  in  court,  be  entered  of  record  in  fuch  court;  and  a  rul^ 
did  not  im-  w  fljaji  thereupon  be  made  by  the  faid  Court,  that  the  parties 
fent^'bu'tlf  "  ^^  fubmit  to,  and  finally  be  concluded  by  the  arbitration  or 
he  would  '*  umpirage  which  fliall  be  made  concerning  them  by  the  arbi- 
forfeithij  c(  trators  or  umpire,  purfuant  to  fuch  fubmiffion ;  and  in  cafe  of 
rcednot^ict  "  difobedience  to  fuch  arbitration  or  umpirage,  the  party  refuf- 
it  be  made  **  ing  or  ucglediing  to  perform  and  execute  the  fame,  or  any 
aruicof  it  part  thereof,  fliall  be  (b)  fubjeft  to  all  the  penalties  of  con- 
>»-caufc  this'  *'  temning  a  rule  of  Court,  where  he  is  a  fuitor  or  dcfendaat  in 
ciaufc  could  <«  fuch  court,  and  the  Court,  on  motion,  fliall  iflue  procefs  ac- 
he inferted  «  cordingly ;  which  procefs  ihall  not  be  flopped  or  delayed  in  its 
purpofe,  the  **  cxecutlon  by  any  order,  rule,  command  or  procefs  of  any 
Court  took  •<  other  Court,  cither  of  law  or  equity,  unlefs  it  fliall  be  m^^ 
t?u*nVwOTdi  "  appear  on  oath  to  fuch  Court,  that  the  arbitrators  or  umpire 
tobcafuffi.  "  (^)  mifljchaved  thcmfelves,  and  that  fuch  award,  arbitration  or 
ciencindica-  "  umpirage,  was  procured  by  corruption  or  other  undue  means: 
[ent  '^^S^Si  "  ^^^  ^^^^  ^"y  arbitration  or  umpirage  procured  by  corruption 
7a.  pi.  8.  "  or  undue  means,  fliall  be  judged  and  eftecmed  void  and  of 
Ld.  Raym.  <<  none  efFe£b,  and  accordingly  be  fet  afide  by  any  Court  of  law 
Ret'.  1^-*"'  "  ^^  equity ;  fo  as  complaint  of  fuch  corruption  or  undue  prac-f 
[A  coofent  **  ticc  be  made  in  the  court  where  the  rule  is  made  for  fobmif- 
in  thefub-  «  fion  to  fuch  arbitration  or  umpirage,  before  the  laft  day  of  the 
S«  Jhc*^""*  "  ^^^t  ^^^^  *ft«^  ^^^^  arbitration  or  umpirage  made  and  pub- 
award  rhaU    ^'  liflicd  to  the  parties." 

be  made  a 

rule  of  Court,  does  not  warrant  the  making  of  the  fubmimoa  a  role  of  Court,  z  Str.  x  1 78. 1  Barnard.  i6$« 

Afuba'ilfionmay  be  madea  rule  of  Court  on  the  motion  of  one  party,  and  producing  the  bond  execatedbf 

the  other.     Barnes,  55.     So  it  may,  though  it  be  00  part  of  the  condition  of  the  bond,  but  be  thereunda 

written,  and  not  figned,  if  it  appear  by  affidavit  that  it  was  written  before  the  execution  of  the  bond.  Z^* 

(a)  The  Court  wiil  compel  a  wltnefs  to  a  fubmiffion  to  arbitration,  to  make  affidavit  of  the  execotuMf 

in  order  to  make  a  rule  cf  Court.    Str.  i .    Barnes,  58.  ]    A  matter  being  referred  by  rulc  of  Court  (o  toe 

determination  of  the  judges  of  affile,  it  was  moved  that  the  judges*  determination  might  be  made  a  r^ 

of  Court ;  and  per  Holt,  where  a  matter  is  referied  to  arbitrators  by  rule  of  Court,  and  they  make  tbor 

award,  we  will  compel  a  performance  of  it,  as  much  as  if  the  tward  were  part  of  the  rule}  foase^ 

rule  is  needlels.   Salic.  71.  pi.  6.     Nett  j  The  conftant  practice  is  to  make  the  role  at  nifipf'uti  a  nue 

of  the  Court  above,  which  is  always  granted  en  motion,     {h)  If  one  of  the  parties  revoke*  thefoo- 

tniffion,  or  hinders  the  arbitrators  from  proceeding  in  the  award,  the  Court  will  grant  an  atrxknocnt. 

Salk.  73.  pi.  10.     But  if  the  party  dies,  there  is  no  remedy  by  atuchment  againft  his  reprcfcotauTOi 

for  the  contempt  dies  with  him.     x  Vem.  444.     If  the  party  excepts  to  the  award,  though  it  it 

affirmed,  an   attachment  will  not  be  granted ;    for  the   non-perfoimajicc  of  it,    while  tlie  matw 

v/M  fuh  juJictf  was  no  contempt.     Salk.  73.  pi.  11.     %  Ld.  Raym.  857.     3  Keb.  446.    ^"^71 

party  muft  be  required  perfonally  to  perform  the  award,  and  fuch  perfonal  demand  muft  be  made  caty 

affidavit,  otherwife  the  Court  will  not  grant  «n  atttchmcnt.     Salk.  83.  pi.  1.     (*)  On  •  motion  to  i« 

afide  an  award,  becaufe  the  aibitratori  went  on  without  giving  the  party  time  to  he  beard,  or  P^^J*? 

witncfs.  Holt  faid,  that  arbitrators  being  judges  of  the  party's  own  choofing,  he  ihall  not  come  ^  '^j' 

that  they  have  not  done  bios  jufticc,  and  put  the  Court  to  cxaaioc  k »  aliur  whea  they  exceed  tJ> 

'  authority. , 
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tathdnty.  S^!k.  73.  p|.  iz.  Awards  have  been  frequently  fet  afide,  efpecially  in  e^aity^  where  the 
vtitraEort  hairt  i^eand  to  ha?e  beea  mlftakfin,  or  have  been  guilty  of  corruption  or  pariialtty  ;  as  if 
they  hafe  an  intereft  in  the  thing  in  conrroyerfy.  2  Vern.  251.  So  wbare  there  arc  three  arbitrators^ 
imk  two  of  them  by  fraud  or  force  exclude  the  other,  or  if  ihey  have  private  meetings,  and  admit  one 
if  the  parties,  and  give  no  notice  to  the  other.  2  Vern.  514.  80  where  they  awarded  4.95  /.  againft 
ape  of  the  putiaa  for  calling  tba  other,  who  was  a  butcher,  a  h^nkrupt  knave,  to  repair  his  honour,  as 
they  called  it.  Vern.  157.  So  where  the  fubmiflion  was  to  aibitrators,  and  they  had  power  to  ehooie 
aa  umpire,  which  they  did  by  throwing  croft  and  fi/e  who  (hould  name  him  j  and  for  this  the  Court  fet 
alide  (he  award'  2  Vera.  ^i$0  This  fta^nce  does  not  extend  to  fubminion  by  rule  of  Court*  Stni. 
301.  [It  WIS  made  to  put  fubmiHlons  to  arbitration  in  cafes  where  no  caufe  was  depending  upon  the 
feme  footing  as  where  there  was  one,  and  is  only  dt^claratory  of  what  the  law  was  in  the  latter  cale.] 
^Bair,  R^p,  701*  *  This  XDOtioA  wlU  not  he  received  before  fubmil&OB  he  made  a  rule  of  Court.. 
iStra.  2178. 

Submiflions  are  like\trire  general,  as  of  all  controverfies,  debts,  Cro»  £1U« 
Joea,  Wr.  and  here  the  arbitrators  are  not  obliged  to  determine  ^^^  •  ^ 
all  matters  difclofed,  but  their  arbitration  of  fome  things  will  be  aoo!  355. 
good,  though  they  leave  other  things  undone;  but  where  the  Scb, 98. 
fubmiffion  is  fpccial  or  conditional,  iia  quod  an  award  be  made  of  nJfi^Afcl* 
all  controverfies  depending,  they  ought  to  determine  all  matters  257!* 
^h^cof  they  have  notice,  bccaufe  here,  by  the  exprefs  words  of  Sand.  32. 
the  authority,  I  do  not  own  his  determination  unlefs  all  matters  ^^pb^^J' 
in  controverfy  are  fettled  •,  and  therefore  to  determine  one  with-  that  award's 
out  the  others,  is  toad^  contrary  to  the  authority;  but  if  upon  now  receive 
fiich  a  fubmiffion  the  arbitrators  make  an  award  but  of  one  thing,  *o"rabie!n- 
it  (hall  be  intended  there  were  no  others  to  make  an  award  of,  terpretatioa 
unlefs  the  other  fide  (hew  there  was,  and  that  the  arbitrators  ****'*  ^^^^^  ^ 
had  notice  thereof.  ^^,,.,3,.   J^^'^J^ 


(C)  The  Parties  to  the  SubmiiTion,  and  who  are 

bound  by  it. 

pERSONS  that  cannot  contra£t  cannot  fubmit  to  arbitration,  loH.  6. 14. 
therefore  femes  covert,  perfons  compelled  by  threats  and  im-  "^^°'  *°7- 
prifonment,  perfons  profeiTed  in  leltgion,  cannot  fubmit. 

The  huibaiid  may  fubmit  the  chattels  he  hath  in  right  of  his  StiJe,  351. 
wife  to  an  award,  for  he  may  difpofe  of  them.  ^z^^*  ^^' 

If  the  huiband  fubmits  to  arbitration  the  chattels  the  wife  has  ^xH.y.  29. 
IS  executrix  or  adminiftratrix,  this  fhall  bind  the  wife,  becaufe  ^^^'  ^*^ 
the  wife  cannot  (a)  perfonate  any  one  without  the  hufband  during  Cro.  jac. 
coverture.  447- 

(a)  But^ 
For,  by  fome  opiaionSy  the  wife,  in  this  cafe,  may  fubmit  to  aa  award  without  the  hufband  j  for  whea 
tbe  faufbiod  allows  her  a  power  of  admiBiiliation,  he  moft  CuS^r  her  to  a£l  purfuant  id  the  cruft  re- 
psf  d  in  her,  and  his  cxprefs  confent  to  her  adminiftration  is  a  tacit  confent  to  all  futureadions  cf  that 
aattiie,  and  csniei^uentty  are  his  own  ads  ;  but  whether  this  makes  him  Jiable  to  a  dc^ajia'vit  is  a 
|(ta;cr  quefti-jn,  becanfe  thty  are  not  properly  ads  of  admlniftratioB,  and  coafc^ueotly  ha  never  coa- 
fcQ'^U)  them.     KjU  I  ^knderf.  117.  1 8 x.     5  Co.  27. 

[An  executor  may,  as  fuch,  fubmit  to  arbitration.    But  if  the  Dy.  261. 
aibitrators  do  not  award  as  much  as  he  would  be  entitled  to  at  ^®^*  ^^^^* 
kw,  it  will  be  a  dcvaftavit  for  the  refidue.     As,  if  an  executor  ^Jlton.^txi 
fubmit  to  arbitration,  and  it  be  awarded,  that  for  70/.  he  releafe  But  the  Cub- 
an oblication  given  to  his  teftator,  in.ioQ/.  for  performance  of  Pj?^®."®^ 

*-  *  #        •  f  jtftlfisnot 

covenants 
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antdmiffion  covcnants  which  were  broken  by  the  obligor,  the  lOo/.  flnll  be 
•f  *^*      aiiet9«  for  the  fubmiffion  was  his  own  aft- 

'Etnty,  5  Term  Rep.  9*  Where  the  executor  engages  biip&If  perAmallfi  and  in  broad  termt  Ma'rti 
«»  pay  whatever  diall  be  awarded^  he  cannot  afcerwardi  reTort  to  the  plea  of  flea/mhiimfravit,  B87 
V*  Rufli,  X  Term  Rep.  691* 

vURaym.      Ezectttors  are  bound  hj  the  fubmil&on  of  their  teftalor.} 

248.    a  Ventr.  249. 

JS  H.  4. 11.  If  an  infant  fubmit  to  atbittation,  he  may  execute  or  avoid  k 
S^'hilt.  ^^  ^^  cleftion,  as  he  may  all  other  his  contrafts. 

X4X.  Jonety  164.  3  Lev.  17.  Roll.  Abr.  26S.  p.  i,  2*  730.  pL  '5.  [Equity  Will  not  d«erK« 
award  to  bind  aa  infant.  £q.  CaC  Abr.  50.  In  the  cafe  of  Roberts  v.  Newbold,  it  it  ruM,  ^9 
guardiaD  may  fubmit  for  the  infant,  and  enter  into  a  bond  for  hit  performance  of  die  award.  Conkb 
}iS.  And  in  the  caie  of  the  Bp.  of  Bath  and  Wells  v.  Hippefley,  iS  Ch.  1.  cited  by  Ld.  Hardwicb, 
3  Atk.  614.,  Lord  Notti%ham  held  an  infant  bound  by  an  award  fubmitted  to  by  the  biihop  of  tk 
one  party  and  the  iniant  and  his  guardian  of  the  other  part  $  and  on  a  bill  to  confirm  it,  dccmd  9C* 
rardiiigly.J 

Perfona  attainted  or  outlawed  cannot  fubmit  to  arbitratioo^ 
for  they  have  no  property,  and  cannot  by  the  law  controvert  any 
thing. 
9s  E.4.  i)»      A  dean  without  the  chapter,  a  mayor  without  his  commonalty^ 
the  mailer  of  a  college  or  hofpital  without  his  fellows,  canoot 
fubmit  to  an  award,  for  the  fubmiffion  has  the  force  of  a  contradi 
and  they  cannot  contra£l  without  them 
l>|cr,  1x6.        £lf  a  man  authorize  another  on  his  behalf  to  refer  a  difputefae" 
^.  Fi^^e'-^  tween  the  principal  and  another,  an  award  confequent  on  fodi 
laid,  xWiif.  fubmiffion  is  binding  on  the  principal  alone  ^  and  it  is  no  objec* 
%t.  s'*       tion  that  the  agent  had  no  intereft  in  the  fubjeft  of  the  difpotd 
«ral  Vman  ^^^  ^  ^^  agent  cxprefsly  bind  himfeff  for  the  performance  rf 
ift  bound  by  the  principal,  not  only  die  principal  who  auth6rized  him,  but 
m  award  to  the  agent  himfelf,  is  bound  by  the  award  (a). 

which  he  •*  '  *   ' 

fiibmitt  for  another.  AJIbp  ▼•  Senior,  s  Keb.  707.  718.  Shelf  ▼.  Bailey,  Cora.  Rep.  iS3«  ^ 
where  an  attorney  fnbmtts  without  the  expels  authority  of  hia  principal,  the  attorney  only,  itfd  dotifta 
^incipal,  (hall  be  bound.  Bacon  v.  Duharry,  i  Salk.  70.  i  Ld.  Rqpu.  246.  S.  C.  CoDb.  isy^ 
S.  C.  Cacth.  412*  S.  C.  In  the  cafe  of  £vans  v.  Cogan,  Ld.  King  thought,  chat  daoghnn  of  i|^ 
and  unnMrried,  might,  though  not  parties  to  the  fubmiiiion,  by  confent  fubfequent,  be  bound  bf  M 
award  to  wlich  their  mother  fubmitted,  touching  the  title  of  an  eftate  which  was  limited  to  them  sAv 
her  death,  a  P.  Wms.  449.  The  aflent  of  a  foiicitor  to  a  reference  by  rule  of  a  court  of  equity*  k 
hm  been  holden,  ia  not  obligatory  upon  the  client,  without  his  affcual  concurrence  ;  though  focb  a  m- 
Inence,  by  rule  of  nifipriut^  uriU  bind  the  client  \  1  Ch.  Rep.  104.  i  Ch.  Caf.  86.  j  but  the  ftuM 
foint  may  now  be  doubted* 

Sctangford        If  a  man  fubmit,  for  himfelf  and  partner,  all  matters  in  &Sct* 

"xWoLxxt  ^^^  between  the  partnerfliip  and  another,  the  partner  fubroitting 

*  fhall  be  bound  to  perform  the  award  \  but  the  other  (hall  not,  be* 

cattle  he  is  a  ftranger  to  the  award* 
lliidy  V*         Jf  the  parfon  on  the  one  hand,  and  fome  of  the  parilhioners  oa 
Si^id.*   *^  ^^^>  ^"  hthzM  of  themfelves  and  the  reft  of  the  inhabitant! 
4*  S.  C.      of  the  parifh,  but  without  the  authority  of  the  reft,  fubmit  to  ar« 

bitration  by  bond,  the  pariftiioners  fubmitting  fliall  alone  be  ^* 

fwcrable  for  a  breach  of  tht  award  by  any  of  the  other  parifl>f 

loners.] 
aoH.  6.  x«.      If  fcvcral  pcrfons  do  a  trcfpafs,  and  One  of  the  vmiig'i^^ 
••  41-  »•     and  the  party  to  whom  it  is  done  fubmit  to  arbitration,  and  ^ 
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award  Is  made,  the  other  perfon  (h^l  take  advants^e  of  it  by  way  lloU.  Abr. 
of  extinguifliment  of  the  trefpafs  I  the  fame  law  where  the  party  ^^^'  W* 
releafes  to  one  of  tkem ;  for  In  \>ot^  cafes  a  fatisfa£tion  really  is* 
or  is  prefumed  to  be  made>  and  a  man  cannot  receive  a  ddu1>te 
compenfation  for  the  (ame  wrong. 

If  feveral  perfons  on  the  one  part,  and  feveral  on  the  others  i  R!cb.  f^ 
fubmit  generally  to  any  award,   the  arbitrators  have  not  only  ^^  ^ 
power  to  determine  matters  between  them  jointly,  but  feverally  i^E-Lari 
and  di(lin£lly  alfo ;  and  an  award  between  one  only  of  the  6ife  Urch.  %o%! 
^de  and  another  of  the  other  fide  is  good ;  for  this  &  nOt  doing  ^^"'  ^°P* 
Ids  than  the  commiOion  warrants,  fince  there  is  ati  authority  ih  Brown.1124 
It  to  determine  matters  diftin£Uy  between  Uicftn,  foV  \he  fubmilf-  Yeiv.  203. 
iCon  is  of  all  matters,  fo  that  i^  contains  as  tireli  all  things  tcve*  i^^*  '^^ 
tally  between  each  of  them,  as  jointly  between  them  all,  and  ^j^*   *'' 
perhaps  there  may  be  no  caufe  of  a^rd  between  tht  others. '       stUe,  47  r* 

,  .  Roll.  Abr. 

ft^i;    Hard.  3$9.  Vera.  %$fk 

[By  ftat.  5  G.  2.  f.  30.  /  ^4.^  it  Is  provided,  <f«  That  tHc 
^  affienee  or  affignees  of  any  bahkrnpt's  eftate  and  efFedf^, 
'*  with  the  confent  of  the  major  part  in  value  of  the  bankrupt's 
"^  cieditors  who  (hall  have  duly  proved  their  debts  under  the 
"**  commiffion,  and  who  ihall  be  prefent  at  any  tneetin^  of  the 
^  £iid  creditors,  ptirfuant  to  notice  to  be  for  thsit.  purpofe  ]glven 
^  in  the  London  Gazette^  may  fubmit  any  difference  or  dif- 
^  pute  between  fuch  aiEgbee  ot  affignees,  and  any  perfon  6t 
^*  perfons  whatfoever  for  or  on  account,  pf  by  reaTon  or  means 
*^  of  any  matter,  caufe,  or  thing  whatfoever  relating  to  fuch 
**  bankrupt  or  bankrupts,  hisi  her, ..or  their  eftate  oriefie£ts,  t6 
**  the  final  end  and  determination  of  arbitrators  to  be  chofen  hy 
^  the  faid  affignee  or  affignees>  and  the  majpr  part  in  jvalue  of 
^  fuch^  creditors,  and  the  party  pr  parties  with  whopi  they  ihall 
I  *^have  fuch  difference,  and  petfor^n  the  awatd  of  fuch  arbititi- 
[  '^  tors :  and  the  fame  (hall  be  binding  on  a^l  the  creditors  of  the 
L  **  faid  bankrupt  or  banktlipts;  and  the  affigtiees  are  diereby  iif> 
I  *^  demnified  for  what  they  ihall  fairly  do  according  to  the  direc- 
**  tions  aforcfaid.**,   , . 

Lord  Hardwicke  held>  that  under  ^s  claufe  thic  cteditoirs  could  i.  A't&.  9t; 
Hot  give  a  general  power  to  the  affigntes  to  fubmit .  matters  to  ^^^*  ' 
aibitratiofi  at  their  own  difci:etioii,  but  that  they  muft  have«%(Be-  church* 
cial  meeting!  upon  notice  given  for  that  purpofe  .in  thie  Londm 
Gazette,  to  confider  of  t}ie  j^articulair  tale  intended  to  be  fub- 
lattted  to  arbitration.} 

(D)  Hic  Arbitrisitorii  or  tJmpire. 

hpiiE  arbitrators  are  perfons  indifferently  chofeti^  lb  deter-  Wti.Symy: 
\    ininq  the  niatters  m  controy^fy  according  tiO  their  pwn  HthT 
tninds,  whether  they  be  matters  of  law  or  la£l:  infants^  perfoxid  %£k!j%J 


Mon  moft  tt^c  hit  owii  difctcfion  in  thc-chokc  of  kU  judges';  ^^^^ 


"iiD  drbitramenc  «nD  9!imt\i. 

i^md  to  in  and  bthig  ^t  liberty  to  choofe  whom  he  likes  beft|  cannot  afiaw 
Sd^'v*^*'"  Wards  objefk  the  want  of  honefty  or  underftanding  to  them,  or 
perfonwM    that  they  have  not  done  him  juftice. 

excepted 

tgainft  ai  incompetent.    In  S  E.  4.  i.  &  Br.  dt«  ArUirmKntf  37.  there  it  u  iftftaacctf  id  Vh 

SMrried  woniin»  the  Dncheii  of  Sufalk,  being  an  arbitida.] 

5  Co.  78*         The-arbitrators  are  perfonally  trufted  with  the  authority,  and 

2  ^^*  5^9-  it  is  not  within  their  power  to  affign  it  i  therefore  if  an  aw»d  be 

^^j'     ^*  to  ftand  to  the  determination  ot  a  danger,  this  is  void;  Imt 

Cro.  Eli*,  if  the  award  be,  that  an  arbitrament  made  by  J.  5.  fliall  ftand, 

^^'      .  this  is  good,  becaufe  it  is  their  own  award,  though  it  refen 

ft  Roll  Rep.  to  the  a^  of  another;  but  though  the  arbitrators  cannot  transfier 

2 14*  their  power,  yet  they  may  award  that  others  iball  do  a  minifterial 

K^? AC.  ^^  '^  fubferviency  to  their  award ;  for  what  is  done  by  fuch  pcr- 

{  %  Atk.*  fonSf  is  done  by  them  as  fervants  and  inftruments  of  the  arbitnr* 

5<*^'  tors,  and  is  the  a£l  of  the  arbitrator  himfelf  \  as  that  fuch  a  con- 

award  ret^  vcyahce  (hould  be  made  as  counfel  fliould  direEtf  fuch  cofts  paid 

leafcs,  but  as  the  prothonotary  (hould  tai  (a),  is  a  good  award. 

leave  it  to  ^ 

the  Court  to  gire  diredions  to  fettle  the  form  ;  mliterf  if  they  award,  (hat  the  Court  ftilt  fettk 
the  releafe  firft>  aod  the  arbitrators  will  afterwards  confider  whether  thcjr  AaH  order  it.  /W* 
So  .if  thejr  recommend  It  to  the  parties  to  appoint  a  recdvert  and  if  they  do  not,  n^ueft  tbc 
Court  to  do  it  s  ;he  award  (hall  not  be  avoided  $  for  it  is  not  a  ddegation  of  their  power,  b«t 
a  recommendation ;  and  if  the  parties  do  not  comply,  it  is  furplulage.  £/•  501.]  If  the  fsbolffioB 
be  to  RartJolpbas  5.,  and  the  award  is  made  by  Ratdulfbui  £.,  the  award  is  not  good,  bccasfif  they  cc- 
aot  be  taken  to  be  the  fame  perfon,  being  different  chriftiaa  names.  Roll.  Rep.  271.  Sii.  ft*  1^ 
«  Court  would  fet  afide  the  award  for  this  trifling  miftake,  if  it  appeared  to  be  the  perfon  Qtfsnt? 
[(«)  But  not  as  any  but  the  officers  of  the  foperior  courts  ihould  fettle.  B.  R.  H.  xSt.'  iStt* 
10*5.] 

Cro.  jac.         The  arbitrators  cannot  referve  to  themfelves  a  furdxer  power, 

Hob.  afxV.    ^"^^  **^  would  enable  them  to  make  a  double  award,  withoift 

Sid.  59.  *    the  intcrpofition  of  thofc  who  impowered  them  at  firft. 

3H.4.  i.b.      The  arbitrators  cannot  make  their  award  by  parcels  at  ftrtnd 

RoU.Abr.    times,  for  when  they  have  made  an  award  they  have  crccnted 

^^^'  their  authority,  and  can  do  no  more  •,  and  therefore  if  two  futa* 

all  debts,  trefpaflcs,  C^V.  and  the  arbitrators  one  dayokiake  ^ 

award  of  the  debts,  and  of  the  trefpafles  another  day,  dus  16  pOt 

good  as  to  the  trefpafles,^  but  they  may  deliberate  of  one  thiiig 

one  day,  and  t>f  another  the  other  day,  and  then  make  all  entire 

award  of  the  whole :  alfo  an  award  made  in  the  night  is  go«*i 

Cro.£lis.     for  the  party's  attendance  is  not  requiGte ;  but  where  an  a&  ctfft* 

*7«-  not  be  done  without  pcrfonal  attendance  of  a  third  perfon,  it  €«► 

not  be  in  the  night. 
Sid.  aSx.         If  a  fubmiflion  is  made  to  A.  and  -ff.,  when  their  occafion  wiB 
permit,  convenient  time  muft  be  given,  after  requcftj  and  if  no 
arbitration  be  then  made,  the  parties  may  revoke. 
R^oll.  Abr.        If  there  be  a  fubmiflion  to  arbitration,  and  if  tlicy  cannot 
agree  before  the  firft  oi  May^  then  the  fubmiflion  is  made  to 
J,  S.  to  be  the  umpire,  to  be  made  before  a  certain  day  thcii 
next  to  come ;  if  the  arbitrators  never  difcourfe  about  the  mat- 
ter, fo  as  there  is  not  any  difagfeement  between  them,  yet  f 
they  do  not  make  an  award  before  the  day,  the  umpire  may  de- 
termine the  matter ;  for  thcfe  words,  if  tkey  canmt  agree^  «« 
•    •  10*  -  not 


3  Keb«  to. 
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Mt  to  be  taken  UtentUjr^  but  otdf  that  if  dittf  da  not  make 
an  awards  that  then,  &r. 

If  the  oondhtea  of  an  oUigation  be  to  ftand  to  the  award  RoU.  Air* 
of  cettaitf  pcrfond>  A.  and  ii.  and  y,  S.  being  umpire  for  both  ^J*  *^' . 
]KHtie$,  in  thi»  cafe  am  award  by  ji.  and  B.  is  (c)  good  5   for  Rogton!*" 
umpitty  in  the  common  figpificatlon  of  the  word,  denotes  a  pe^-  (<«,)  if  a  Tub- 
fon  that  is  to  make  an  end  of  the  matter,  if  the  others  cannot.      *»'{?»»«  *« 

'  to  four,*  and 

to  (bf  ttflipinig^  of  7.  5.,  tBe  Ibttr  and  7*,^- 1»«7  i^&  >"  making;  the  aw^nl ;  otberwife,  if  their  pow«r 
had  been  divided  in  the  fubmiffion  \  as  if  it  bad  been  to  the  four,  and  if  they  couid  nbc  agree,'  then  to 
J»  S.  B'ttlft.  xS4.  Pyi  Hard.  44.  Sed,  fu.  In  this  iaft  cafe,  if  the  five  Join  in  the  award,  is  it  not 
Che  award  of  tbarfbur?  ^If  arbitraitors  ]••»  w(tb  the  umpire  in  the  deed  of  umpirage,  it  it  merely 
futptolafe,-  and  the  deed  la  goo4.  The  diftindioii  uken  m  Buhlr.  X84.  U  abfurd.  x'  Bl.  Rep.  461. 
jBttir.  I474*] 

I 

IF  the  condition  of  an  obligation  be  to  ftatid  to  the  a^c-ard  of  Veiv.  203. 
A*  B.  C.  and  D  ,  ka  quod  the  ftid  awanrd  before  fuch  a  day  be  s^."®^*  v. 
ifladc  in  writing'  by  the  faid  A.  B.  C.  and  i>.,  or  any  two  of  theitf,  Votxlfi'vidt 
under  dicir  hands^  Isfc.  any  two  of  the  arbitrator^,   without  Vent.  50. 
Ac  reft,  may  make  an  award;  for  though  by  the  firft  part  they  q^^\'  57- 
are  bound'  to  ftand  to  the  award  of  thofe  four,  yet  their  power  4^.'  Moor 
is  divided  by  the  fubfequent  words,  and  the  tta  quod  is  but  an  ^49*   Roiu 
explanation  of  the  condition,    and  the  whole  makes  but  one  ^^'  **3* 

fettteoce;  3  Bntft.  62.  6S.    Barnes,  57. 

Hthe  arbitrators  and  umpire  have  the  fame  time  allotted  them  2  Saod.  13b 
to  make  their  award  in  the  fubmilBon,  as  to  the  umpire  it  is  not  ^'^*  4^8« 
atfolmcly  void  j  for  if  one  of  the  arbitrators  die,  or  s^olutcly  re-  ^1?!  261'.' 
fofe  to  meddle,  then  the  umpire  may  determine  the  matters,  Raym.  tip 
otherwife  not^  for  two  difierent  judges  cannot  have  a  concurrent  ^^y*^^* 
}ari£diSion  of  the  fame  thing ;  and  a  difagreement  between  the  jones,  i68. 
arbitrators  at  their  firft  meeting,  gives  no  power  to  the  umpire  to  2  ventr. 
interpofe,  becaufe,  though  they  do  not  agree  at  their  firft  meet^  ''^' 
iBga  they  may  at  the  next. 

The  arbitrators  may  choofe  the  umpire  before  their  own  time  Roil.  Abr. 
is  expired,  for  that  is  no  relinquifliing  the  arbitration,  but  a  pru'-  1^'*  p^ 
dent  provifion  in  cafe  they  ihould  difagree ;  and  therefore  an  ^5^] 
award  by  them  at  any  time  before  their  time  expired  is  good,  and  2  Sand.  1 32. 
Ml  award  by  the  umpire  in  that  time  is  void.  ^*>^-  ""^^ 

SallE.7o.  pl.a.  S.P*  Ld.  Rty*  212.  1%  Mod.  120.  pit  Holt,  and  2  Mod.  169.  Cv»rfr.  [In 
%  Term  Rep.  644«  it  ii  eiprefsly  determined,  that  the  arbitrators  siay  ele£t  an  umpire  the  very 
i&ftiot  they  begin  to  take  the  matter  into  confideration,  and  that  ihit  is  the  faireil  way  of  choofing 

««^] 

The  condition  of  a  bond  was,  if  the  arbitrators  make  an  awtitd  Mod.  Rep. 
on  or  before  19  Feb.  istc.  \  and  if  they  do  not  make  it  before,  fcTr.  *74- 
their  authority  doth  not  determine  till  after  the  19th,  and  the 
award  cannot  be  made  by  the  umpire  before  the  aoth. 

If  the  arbitrators  have  time  to  the  lothof  Tit/wf,  and  if  they  Roll.  Abr. 
agree  not  to  nominate  one  to  determine  it  by  the  faid  i  oth,  here  *^^^- 
if  the  arbitrators  choofe  an  umpire,  that  determines  their  powet ;  cod  *.\4t. 
fer  it  feems  plainly  the  defign  of  the  parties,  that  either  one  or  2  sand.  t3s. 
the  other  may  determine  it  by  that  time,  and  not  that  both  fliall  f*^'  Saik. 
nave  concurrent  jurudx&ions.  Kuf^ur. 

>74*  io^Salk.  f%*  fU%*   li$k  VLVfm.  Cfi.  11  M«d.  Jt**,  wlstwlt  i«  fa^d,  thtt  if  tht  ampire  b« 

P  %  juaed 


ft  It  dcbitcament  «nO  dtratO. 

named  in  dte  MnU6«Av  he  tmak9t  makt  Ui  «aiplfft|t  tefoie  the  tUnt  givca  !•  die  rtkntonH 
■mJu  their  award  be  cxpiitd. 

Skdl.  AWi  If  the  aAltrator^  make  aft  atratd  of  pan  during  their  times, 
*^**  the  umpire  cannot  make  an  awaad  of  the  reft^  unlefs  the  fubmi^ 

Con  bci  that  if  the  arbitrators  make  an  award  of  part,  or  of  nooe, 
then  the  umpire  may  make  an  award  of  the  part  remainmg  or 
the  whok. 
ft  Vent  n  J,  If  the  condition  of  an  obligation  be  to  ftand  to  the  award  of 
^^M^^  ^*  ^^^  ^'*  ^^  ^  ^^  ^^^^  award  be  made  before  fuch  a  day  ^  and 
£yrct{  ad.  If  they  make  no  award,  then  to  ftand  to  the  award  of  fuch  um- 
iy^Nby  pire  as  the  faid^.  and^.  (hall  nominate,  lb  as  the  (aid  umpire 
egainftpS!  '^^  ^  award  before  another  day,  and  the  arbitrators  be- 
lesita  Ch.  fore  the  firft  day  make  no  awards  but  s^terwards  name  C.  to  be 
l^id  ^  umpire,  who  thereupon  immediately  refufes,  and  the  arbitraton 
c!  might^  afterwards  nominate  D.,  who  before  the  laft  day  makes  an  award*, 
"have  pro.  thb  is  a  good  award,  for  the  nomination  of  C.  to  be  umpire  did 
«^ftand^*  not  make  him  fo ;  but  when  he  refufed,  it  amounted  to  no  more 
ing  his  K^  than  a  bare  propofal  to  him ;  and  the  form  of  pleading  always  is 
fufai}  and  fu/cfpto  fupcr  fe  oture  arbitri^  fo  that  it  is  the  acceptance  makes 
thettcotiid  i^jjn  umpire, 
not  ba  two  '^ 

conconeiit  jurifdi^^Ums  in  feTeral  perfont.  %  Ler.  963 .  S.  C.  VyU  Salk.  70.  pi.  ft.  wbae»  fir  Hol^ 
If  the  arbitraton  cboofe  an  umpire  who  refiilby  they  cannot  revoke  or  cboofe  again,  for  they  have  dCCHtii 
their  authority  {  Aiiter^  if  they  choofe  liim  on  condition  he  do  accept  \  hut  Rookiby  doubted  wbcdur  tf 
csprefs  condition  would  make  a  differcncei  becaufe  it  feemed  to  be  implied. 

Ler.  i^9»         If  the  Condition  of  an  obligation  be,  that  whereas  ^.  and  hit 

ii!d*Ne^    fon  of  one  part,  CsTf.  have  fubmitted  to  the  award  of  A  and  G. 

hcrry.    '     «^^  V^^9  <^^-  bcforc  I  May^  and  if  they  make  none,  to  the  award 

Keb.  790.    of  I'uch  umpire  as  they  (hould  choofe,  to  be  made  before  die 

s.^c.  ^^^'     ^  J^^h  *wd  the  arbitrators  make  no  award,  but  choofe  an  umpire 

who  makes  an  award,  but  quoad  the  fon  awards  nothing;  this  is 

a  void  award,  for  though  the  ita  quod  be  in  the  claufc  refeniof 

to  the  arbitrators,  and  the  award  be  made  by  the  umpire,  J^ 

the  ita  quod  relates  by  conftru£lion  to  the  umpire  as  wdl  as  die 

arbitrators. 

[Kdi  v.  An  award  made  by  the  umpire  merely  on  the  evidence  al 

J^Tcrm^'     ftatcd  by  the  arbitrators,    without  any  re-examination  of  die 

Rep.  589.     witncffes,  if  he  were  not  required  by  the  parties  to  re-examine 

them,  is  good.^ 

(E)  The  Award   itfelf,  or  final  .Determination  of 

the  Arbitrators  or  Umpire. 

^»  ^'  4-  39»  \2  ERE  we  muft  obfcrve  that  the  courts  of  juftice  have  of  h^C 
xo  Co.  57.  '^cen  more  liberal  in  the  conftruftion  of  awards  than  foj* 

Dyer,  a^i,  merfy,  and  that  many  of  the  niceft  diftinfticms  to  be  met  with 
in  the  books,  are  by  no  means  to  be  admitted  as  precedents  ifl 
expounding  awards  at  this  day;  and  this  the  Courts  do  in  forthcr- 
ance  of  jufticc,  and  for  quieting  controverfies ;  however,  as  an 
award  is  a  judgment,    and  can  only  be  expounded  by  itWti 

.  -  without 
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wkhout  tke  aid  of  an  averment  of  matters  Jibori  to  explain  the 
meaning  of  the  arbitrators)  it  is  neceflary  that  it  fliould  appear 
on  the  ftoe  of  it> 

I.    That  it  be  made  according  to  the  Submiifion. 

IF  an  award  be  made  of  any  other  thing  than  what  is  con*  Plow.  396. 
taioed  in  the  fubmiiliony  it  is  void;  for  no  z€t  is  my  own^  ^^»H^ 
or  binding  on  me,  unlefs  done  by  me,  or  by  commiffion  from  me. 

If  arbicrators  award  to  do  an  zGt  to  a  ftranger,  this  is  good  {a).  Du^  t.   » 

Mulctary 
3  LoML  6ft.  Ajmo.    I  LcoD.  316.    [(«)  Bat  Ittch  am  wBt  wnft  appear  to  be  lar  tbc  party*!  beiciefic* 
Mm  f.  CJerkfoOf  i  U.  Rtym.  ift3.] 

But  an  award  diat  an  2&  ihould  be  done  by  a  ftranger,  is  void,  Ajuo. 
becaufe  he  is  not  within  the  fubmiflion.  Moor,  3.  p. 

It.  Samt 
V.  Pitt,  Moor,  359*  10  Co.  131.  But  if  he  bath  aay  reaedy  in  law  or  eiyiity  to  compel  die  firangcr 
to  do  it,  the  award  it  good.  RoB.  Abr*  24S,  149.  Stik,  15a.  Upon  this  principle,  an  award  that 
ttc  of  Che  partici  ihall  be  bound  with  fiiictks,  ia  bad*  Norwich  and  Norwich*!  cafe.  Show.  Rep.  8i» 
3  Mod.  sya.  S.  C.  3  Leon.  6x.  Thariby  ▼.  Halbitit.  f  An  award  that  all  proftcotioni  Ihall  ccafe 
IB  all  aftiooj  between  A.  and  B,  will  not  extend  to  fnitt  wncre  ^  i«  pUintiff,  and  £•  fad  others  art 
drfcndaim.    BaisaidiAoo  ▼•  Fowler,  ioMod..so4.] 

If  two  fubmit  to  an  award  all  actions,  and  the  arbitrators  loCo.  131, 
award  a  releafe  of  all  aAions  till  the  time  of  the  award,  fome  |3^' 
books  have  faid  that  this  is  void  for  the  whole,  becaufe  it  extends  \^j,  '   ^ 
to  things  partly  in  the  fubmiilion  and  partly  to  things  out  of  it,  VandJore 
and  it  is  one  entire  aft ;  for  fay  dicy,  to  do  that  ad  they  are  not  J[*^  J^fj. 
obliged,  becaufe  not  within  the  fubmilBon ;  and  to  do  an  z{k  re-  ^^!      * 
kdngonly  to  things  contained  in  the  fubmiflion,  is  another  aA  %  Roll.  Rep. 
from  whtt  is  awarded ;  {b)  others  have  faid  that  this  is  not  void»  j^Jj^*  ^^ 
imleis  there  are  ihewn  on  the  other  fide  caufes  of  a£lion  arifing  cn.' jic.* 
between  the  time  of  reference  and  of  making  the  award,  odier-*  SS3«  447*  - 
wife  none  (hail  be  intended ;  and  then  the  raeafe  only  relates  to  ^h  ^ 
die  things  in  fubmilfio9<  Sid.  365. 

2  Mo4. 169. 
(^)Hob.  190.  Sid.  154.  Moor,  885.  Hott  29.  fl  SalJt*  74«  Bunb*  250,  [Awatd  of  general  releaief 
aiKicr  a  fpccial  reference,  is  good  for  the  matters  referred,  and  void  as  to  the  raft.  2  BL  Rep.  11x5. 
So  00  a  fttbmiffien  by  an  execator  and  an  adouniftrator  in  thofe  chara^re,  an  award  that  they  exccoie 
ftnenl  rdeaib  to  each  other,  is  good,  for  the  Court  will  not  intend  that  any  thing  is  ordeifd  Co  be  ie« 
hafed  except  the  matters  in  diffote  between  the  parties,     i  Term  Rep.  69 1  .J 

But  it  has  been  refolved,  and  feems  now  fettledj  that  the  z(X  3 1^-  '^'^ 
b  not  entire ;  for  he  may  releafe  all  aSions  to  the  time  of  the  iJ^'!^^ 
fubmiffion ;  for  though  tnere  is  one  deed  of  releafe  s^warded^  yet  pi.  14. 
Ait  deed  relates  to  feveral  things  that  are  dividabje  in  their  own  3^^*  4' 3* 
nature  one  from  the  other,  and  fo  it  fliall  be  good  for  what  is  in  *  ^^'  ^* 
the  fubmiflion,  and  void  for  the  refidue. 

The  arbitrators  cannot  bind  a  man's  liberty  or  right  to  real  9E.4«44< 
things,  where  perfonal  thingr  are  fubmittcd  j  and  Uierefore  if  ^**^^  'J^Ji 
they  award  fervice  for  two  years,   or  a  releafe  of  the  right  of  *3?' 
lands  in  fatisfaAion  for  a  trefpaft,  this  is  void  ;  for  nobody  can 
be  fuppofed  to  fubmit  more  than  his  perfonal  eftate  to  anfwer  a 
perfonal  injury,  for  that  only  might  be  taken  in  execution  foir 
it  by  the  common  law,  and  that  may  be  bound  to  anfwer  it; 

P  3  therefore 


2 14  atDicumtttt  taSi  iSn»^# 

6  Mod.  ifti.  tb^vpfb^e  if  Ae  ^rbitratora  awinnA  si  borfe,  moiief »  n  ipi»it  of 
Saik.  76.  wincy  in  ^{^tinfst^iop  for  a  tT»(p»f«,  tbU  is  good  s  for  here  a  new 
Roiu  Abr.  P«rfonal  duty  is  raifcd  inftcad  of  the  former,  and  to  faiti^fy  out  of 
ft43.'  r«tf!    the  perfonal  cftate  is  neceflarilj  implied  in  the  fubmiffioni  for  this 

is  a  meai\s  ncccffxrj  to  quiet  itnc  niattei9« 
Palm.  107.  If  two  fubmit  to  award  all  quarrels  concerning  tithes  in  a 
^€^ ^2ii  P^*^^  certain,  and  the  arbitrator  awards  that  one  (hall  pay  to  the 
r4'.  %** '  ^^^  ^^''J  ^^^  ^^  other  (hall  releafe  to  him  all  anions ;  thU 
Cm.  jac.  fliall  be  intended  all  anions  concerning  the  tithe,  unlefe  the  con- 
^^  trary  appear  on  the  other  fide,  and  the  a£lions  may  be  fevered ; 

and  this  fliall  be  good  for  the  a£U  in  the  fubnudion,  and  void 

for  the  reft, 
a  Sand.  190.  ^  fubmiflion  of  all  debts  aQ4  demands,  ^n^  g  releafe  of  ^ 
^^•w*  judgments,  executions,  and  extents  awarded,  is  a'^ood  award. 
ftoH.6.  tS.  a  fubmiflion  of  all  matters  between  the  plaintiff  and  another, 
tBuift.6s.  and  an  award  made  of  things  that  tbe  party  b^th  in  right  of  his 
W^r'"*-  ^^^^»  *®  8*^^ »  ^^'  ^*^^  things  are  comprehended  under  Ac 
pear  io  the    words  all  Platters. 

cafe  in  tbe  year<rbook  referred  to  in  Bulftr.] 

jBalitjx},  On  a  fubmiflion  of  all  injuries,  an  award  of  all  djcbts^  duties, 
313-  and  trefpafles,  is  a  good  award ;  ifor  whatever  is  againft  law  is  an 

iiyury. 
Cw.  iiif,         A  fubmiflion  of  all  aftions  now  dependic^,  and  an  award  ot 
Wboe  Ae    ^'  aftions,  good  ;  for  it  fliall  be  intended  anions  depending. 

words  dt  (^  Jxper  pr^wiffu  reftrain  the  award  to  the  thing  fubmitted.  Cro.  Eliz.  S61.  ^^'^ 
CfO.  Jfac.  aoo.  351.  Roll.  Abr.  i^?-  Sand.  31.  6  Mod.  t.i%,  A  fabmi/non  of  all  conttowiw 
tottchuig  Qtone^  laid  oqt  for  his  wife  when  ihe  was  fole,  at  her  reqoeftv  and  the  award  of  340 1*  foc^ 
fums  laid  out  for  the  wife  when  fole,  omitting  at  her  r^ued  $  4ui  »  void,  bccauio  they  awaid  sjiotwr 
thing  than  that  which  is  contained  in  the  fubmiflion.     Cro.  Jac.  640.  * 

*  i^.  If  the  fubmiflion  be  recited  in  the  award,  whether  the  award  fliall  not  bear  reference  to  toe 
tenm  of  the  fubmifliany  and  be  cooArued  accordinijly,  i.  «.  to  mean,  at  ber  rtftteji,  and  be  good? 

rcrcen  v.        Under  a  reference  of  all  matters  in  difference  between  part-" 
I  Bii^Rep.    "^^*»  ^^^  arbitrators  may  award  a  diflblution  of  the  partncrlhip* 
475,       '    So  between  a  mafter  and  apprentice,  they  may  award  the  inden- 
tures of  apprcnticefliip  to  be  delivered  up. 
Malcolm  ?.        Under  a  reference  of  all  matters  in  difference  between  the  parttts 
» TerT'     '''  ^*'  ^^A   *c  arbitrators  may  travel  out  of  that  particular 
Rep.  645.     caufe,  and  take  into  confideration  any  crofs  demands  between  the 
parties,   though  not  pleaded  by  way  of  fct-ofi^:  and  the  colts 
being  to  abide  the  event  makes  no  difference.    But  under  a  refer- 
ence of  all  tnatters  in  difference  in  this  caufe  between  the  partus^ 
they    are  confined  to  the  matters    in    diipute    in    that  cauie 
ymith  ▼.       only.     But  this  diftinftion  in  the  terms  being  perhaps  too  re- 
Tc"mRep.    ^^^^  f°^  ^^«  general  underftanding  of  mankind,   it  is  ^^\ 
6a6.  mended  {a)  to  make  the  former  a  rcfcreucc  rfall  matters  in  iijff' 

U)  By  Bui.  g:jce  between  tie  parties^  omitting  the  words  in  the  caufey  and  p« 
*''  J*  latter  a  reference  oj  all  matters  in  difference  in  the  caujh  omittiPg 

between  the  parties.  ' 

Malcolm  v.       Aflignees  of  a  bankrupt  having  received  a  fum  of  money  n^® 
I  Term"'     *  debtor  to  the  bankrupt  as  due  to  his  eftate,  and  having  co  J 


wmetizn  a&km  againft  the  fame  debtor  for  a  further  demand^ 
on  the  fame  accouati  to  which  the  general  iflue  onlj  was  pleaded, 
904  this  caufe  being  referred  to  arbitrationi  it  was  holden,  that,, 
under  the  general  reference  above  ftated,  the  arbitrators  miffht 
award  that  the  aflignees  (hould  repay  a  part  of  the  money  whidi 

Shad  already  received^  if  it  appeared  to  have  been  paid  by 
ike. 
A  demand  as  executor  may  be  taken  into  conCderation  under  a  BUetfon  t/ 
scneral  reference.!  Cummint, 

There  is  a  controverfy  between  A*  and  B.  on  the  one  part,  and  Roil  au. 
C.  D.  and  £.  on  the  other  party  and  C.  for  himfelf,  and  D,  and  M4- 
E.  fubmits  the  matter,  and  promifes  to  ftand  to  the  award }  if 
the  award  be  t}iat  C.  (hall  pay  fo  much  in  fatisfa£i:ion  of  the  con- 
troverfyi  it  fliall  bind  him,  though  it  concerns  D.  and  E.  who  are 
ftiangers  to  the  fubmiffion^  inalmuch  as  the  thing  awarded  is  to 
be  done  by  him^  and  not  by  the  ftrangers  to  the  fubmiflion. 

If  there  be  a  controverfy  between  the  parfon  and  his  pariihion-  Roll.  Abr* 
ersi  whether  tithes  fliall  be  paid  infpecie  or  not,  and  they  fubmit  ^^wf  ^ 
all  controverfiesy  and  the  arbitrators  award  that  they  fliall  pay  fo  fubmiffion 
in\ich  a-year  for  tithes ;  this  is  good,  for  that  was  die  la)  debate  ^  of  */«•« 

frtui,  and  tbe  awtrd  be  of  the  right  of  the  land.  It  is  not  good.  Roll.  Abt.  246.  If  the  fttbmi/iioji 
be  of  all  adiona  perfonal,  ftah  &  futreru,  they  cannot  make  any  award  of  any  real  fu!t,  for  the^vord 
fnjmglttftn  to  all  that  comes  after  the  copuladve  j  but  if  the  fabmiffion  be  of  all  anions  peribnal,  ac 
JtS'tt  &  quere^i  they  may  |  for  the  word  ae  makes  a  plain  diftinaion  between  the  feveral  parts  of  it. 
RolL  Abr.  h^*  1^  «*>«  fabmiffion  be  of  a  term,  and  all  that  belongs  to  it,  and  the  award  is  made  of 
the  rent  which  fliaU  become  doe  next  Micbaeimas,  the  award  is  not  good,  becaafe  it  may  be  eztingoiflied 
by  fnrreoder,  eviaioo,  &e.  before  Mtebaelmau  Roll.  Abr.  245.  If  the  fubmiffion  be  of  all  aaions, 
they  cannot  make  an  2Ward  of  caufea  of  anions  j  but  otherwife  if  the  fabmiffion  be  of  aU  adions  and  , 
^oanels,  for  the  word  quarrtls  comprehends  caodn  of  adion.    Roll.  Abr.  245. 

If  the  fubmiffion  be  of  all  controverfiea  to  the  time  of  the  RoU.  Abr.  ^ 
fubmiffion,  and  the  award  be  that  one  of  them  fliouW  deliver  J/Jt^  fiij!'* 
up  an  obligation  made  fince  the  fubmiffion,  in  fatisfa£Uon  of  all  miffionbeof 
matters,  i^c.  this  is  good,  becaufe  the  bond  is  given  only  in  fatif-  ^  aajona 

r  f\»  depending 

and  J.,  an  award  cannot  be  made  of  any  adion  depending  by  ^.  and  his  wife  againft  B.  being  out 
of  the  fubmiffion.  RoU.  Abr.  246.  This  maft  depend  on  the  intention  of  the  parties,  wbeie  thu 
UD  be  coUeded  with  certainty.    ' 

An  award  may  be  good,  though  part  of  it  be  made  of  a  thing  J^^^^* 
not  within  the  fubmiffion-,  as  if  an  award  be  to  pay  1000/.,  and  to  ^^^^  ^^^ 
procure  a  ftranger  to  be  bound  to  pay  22/.  fn-  ann.  the  plaintiff  Cro.ja.448. 
muft  lay  the  breach  in  not  paying  the  1000/.  for  as  to  the  other  J^°  J**^*^'' 
part  it  is  wholly  void.        ^^^^    ^lo.  El.  758.  809.  ace.  Keiw.  43.  Scmb.  5  Co.  78.  «ir. 

If  an  award  be  good  for  part,  and  void  for  part,  the  plaintiff  2  Roll.  Rep. 
may  affign  the  breach,  that  the  defendant  did  not  perform  the  4  • 
thing  fubmittcd,  nee  perfortnavit  in  aliquo  s  for  it  fliall  refer  only 
to  that  in  the  fubmiffion,  for  the  reft  is  void,  and  not  to  be  per- 
formed. 

,  If  the  arbitrators  award  on  one  fide  an  aft  contained  in  the  ^^J^-  '34* 
fubmiffion,  and  on  the  other  fide  an  act  out  of  it,  this  a  void    '^-  J^^^,^ 

P  4  award 


9x6 
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tward  for  the  whole }  for  thU  is  unequal,  becauib  Aere  is  feme* 
thing  on  the  one  fide  awarded  only,  and  iiothin|;  on  the  other  9 
for  what  they  intended  to  balanee  H  with  on  the  other,  appears  to 
be  void. 
xUnLx^i-  If  the  arbitrators  award  to/,  to  one  of  the  patties,  and  5/.  to  a 
^ '^M^^*  ftraoffer,  this  is  good  as  to  the  party  himfeUF,  and  Toid  for  die 

be  awtrwd     gt  *       ' 

to  Che  party   ttranger. 

for  life,  thf  rcouindcr  to  J,  5.»  die  icravBder  »  foid  to  the  ftmifer.    Cie.  CUs.  758. 

An  award  may  be  good,  thouch  made  of  lefs  than  is  contained 
in  the  fubmii&on ;  as  if  the  fuomiffion  be  of  all  anions,  tref* 
pafles,  demands,  and  controverfies,  and  the  award  be  made  of 
fome  only,  this  is  good ;  for  no  more  (hall  be  fuppofed  to  be 
made  known  to  the  arbitrator ;  and  if  there  be  other  caufes  of 
a^ion  in  being,  and  they  were  made  known  to  the  arbitrator,  they 
muft  be  fliewn  on  the  other  fide&  and  this  as  well  where  the 
fnbmiflion  is  conditional  (a)  by  ita  quod,  as  M^here  It  is  abfolu^e ; 
for  the  award  being  made  defr^mi/fisj  Qiall  be  fuppofed  to  fettle 
all  things. 

nicUde  ▼.  Cooke,  Cro.  Ja.  3C5.  For  thii  vide  etmiif  Broynl.  63.  %  BrawaL  310.  Sid.  n« 
Dyer,  ft  16.  ^s.  Hard.  45.  [4  Leon.  49.  Lotw.  554.  HawlLint  t.  Codoogh,  i  Burr.  ft74.  But 
where  the  fubmiflion  it  of  certain  things  fpecifically  named,  with  a  provifion  or  daufe,  tea  ftioJ,  the 
arbitrator  cught  to  make  hia  award  of  all,  otherwife  it  will  be  void.  Bafpole*acafe,  8  Co.  98.  Hamond 
IT.  Hatdi»  Coldlb.  xi5*  p.  14.  («]  This  condidooal  clanfe  is  ufually  eapreiTed  by  the^irords,  **  Jtm 
**  fliiod  di^4emigU  :**  but  the  cvpreflion,  **  fo  at  ^famt  award  be  made  and  delivered  by  a  particular 
*}  day/*  admiu  of  a  fimilar  conftniAion,  the  **  Jamt^*  referring  to  every  thing  before  mentioDed. 
Jlifdcn  V.  Inglet,  Cro.  El.  838.  A  provifo  that  an  award  be  made  on  or  befpte  a^  particolar  day,  im- 
plies a  proyi^b  that  it  be  made  <*  of  the  premifes,'*  though  that  be  not  exprefled.  Lee  t.  Elkin,  Lotw. 
'  545*  ^Here  there  ii  a  provifion  ibr  the  appointment  of  an  ornptre*  the  conditional  claufe,  if  inferted 
with  refpcd  to  the  af bltrators,  extends  to  him,  though  it  be  not  repeated.    Bean  v«  Newbifryt  >  I«cv* 

[Hopper  V.       An  award  of  one  particular  thing  for  the  ending  of  a  hundred 

•  I  U^n».  "^^^^^'^s  in  diflFcrcncc,  is  fufficient :  as,  where  the  fubmiflion  was 

yi^cb.  738*.  of  all  matters  in  controverfy,  and  the  award  taking  notice  of 

feveral  matters,    ordered  the  defendant  to  pay  to  the  plaintiff 

four  pounds  for  arrears  of  rent,  and  towards  the  repair  of  the 

houfe. 

Bafpoie'a  Where  fpccifick  fubjefts  of  difference  are  fubmitted,  but  with- 

^^^  But   ^"^  ^^^  conditional  claufe  «  of  and  concerning  the  prcmifes,** 

freKing  v.   it  IS  fald  thc^  arbitrator  may  make  his  award  of  any  of  them  with* 

Hammer-     out  cQnfidering  thf  qthers. 

iQH,   I  Bar- 
nard. K.  B.  316.  where  the  general  principle,  here  laid  down,  iscontradided* 

a  Co.  98.  a.       As  it  is  of  feveral  particular  things,  faith  Lprd  CoJu^  fo  it  is  of 

^*  3^^.'^;  feveral  particular  pcrfons ;  and  therefore  if  two  of  the  one  part, 

A'b.tra.  and  one  on  the  other  part,  fubmit  themfclves,  the  arbitrator  may 

rrrar,  make  an  arbitrament  between  one  of  jhe  two  of  the  one  part, 

fn  p£wd?^  ^"^.  ^^^^  ^^^^  of  ^^c  o^l^€J^  P*'^^*  and  it  viU  be  gOod. 

2S9.  Bean  t,  Newbur)*,  i  Lev.  140.    i  Keb.  885.  tontrm 

Where  the  fubmiffion  was  by  two  plaintiffs  on  one  fide,  and 
defendant  and  his  wife  on  the  other,  of  all  matters  and  contro- 
verfies between  them,  "  or  any  of  them  j*'  the  award  was  holden 
good,  though  nothing  was  awarded  concerning  the  defendant^ 

wife. 


ioycc  V. 
lainei, 
Pa.rfr. 
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irifei  <m  account  of  the  words  *'  between  them  or  any  of 
««  them." 

If  ^.  and  i?«  on  one  fide,  and  C.  on  the  other,  fubmit  to  the  AnuMw. 
Qwaid  of  y.  S.  all  matters  between  them ;  J.  5..  may  make  an  ^>  ^^ 
award  of  any  matter  between^,  alone  and  C,  for  the  fubmiflion  ^^'  d.V 
ihaU  be  taken  diftributively^  and  perhaps  there  was  no  matter  be-  Carter  v. 
iwccn  B.  and  C.  c^««'» 

A  fubmiflion  of  all  matters  in  difierence  between  the  parties,  Atbd/bn  ▼. 
when  there  are  more  than  one  on  one  fide,  is  the  fame  as  a  ^^^' 
fubmiffion  of  all  matters  between  the  parties,  or  either  of  them ;  .^    ^' 
and  therefore  on  fuch  a  fubmiflion  an  award  of  a  fum  to  be  paid 
by  one  of  the  two  or  more  to  the  fingle  party  is  good. 

fiut  if,  in  fuch  cafe,  it  appear  in  the  fubmiflion  that  thrrc  Harrtfv. 
were  difTfnrences  between  the  perfon  on  one  fide,  and  all  the  ^^'"JJJ?^ 
parties  en  the  other,  and  the  fubmiflion  be  with  the  provifional  t\t.  jtril 
daufe ;  the  award  muft  comprehend  all  the  parties,  becaufe  the  9.  p.  cittd 
fubmiflion  is  imder  a  condition  that  it  fliall  do  fo.]  Teti!^' 

If  the  award  be  conditioned  to  be  delivered  in  writing  under  Dyer,  243. 
hand  amd  ieal,  the  circumftances  muft  be  obferved,  or  the  award  »  ^^* 
is  void ;  and  therefore  if  it  be  delivered  under  feal  only,  it  is  not  b^a.^o*. 

fofficieat*  S.ol^  Abr. 

S45.    Cro* 
}ae.  177.    ^  Mod.  Rep.  77,  78.    Palm.  97.    Lutw*  560.   1  Str.  11 6,    That  the  arbitnHBr,  if  be 
cannot  wxite,  ought  to  fet  bit  mark  on  the  award.    Bulft.  1  lo. 

If  two  fubmit  all  aAions  till  the  ninth  of  Jt^ne,  ita  quod  arbl-  Ron.  Rep. 
iriumfiai  de  prami/jlitj  and  an  award  is  made  of  all  a£lions  till  the  ^^1., ,. 
fereath,  fome  have  faid  this  is  lefs  than  the  fubmiflion,  and  void  \  \^^^      ^ 
bttt  the  better  opinion  is,  that  this  is  well  enough,  efpecially  Oo.  Car. 
unlels  there  be  fliewn  on  the  other  fldc  an  a£tion  arifing  between  ^'^'  .^'7* 
the  feventh  and  ninth.  578.  "00^97. 

[Where  the  fubmiflion  to  an  award  was  that  it  (hould  be  made  Knox  v. 
on  or  before  the  firft  day  of  Michaelmas  terra,  and  the  time  was  ^'g  "^jf.*' 
enlarged  until  the  firft  dav  of  Hilary  term,  Lord  Tburlow  held  r^^  ^^g. 
that  an  award  made  on  the  fitft  day  of  Hilary  term  was  good, 
that  It  was  an  enlargement  of  the  time  injiatu  quo,  and  therefore 
nuftioclade  that  day. 

The  awarding  of  cofts  is  incidental  to  the  power  of  an  arbitra*  &  Term 

tor:  a  provifion  therefore  in  the  reference  that  the  cofts  fliall  l^ep'^44- 

^Ude  the  event  of  the  award,   is  a  reftridion  of  the  power 

which  he  otberwife  neceflarily  hath  of  giving  cofts  at  his  elec- 
tion. 

By  the  term;^  event  of  the  award,  muft  be  underftood  the  legal  3  "^^r.  Rep. 
tvent,  and  therefore  under  this  provifion  the  party  fliall  pay  only  J^?*  . 
fuch  cofts  as  he  would  have  been  liable  to  pay  if  a  verdidt  had  hurft'v." 
pafled  agatnft  him.    Cofts  therefore  fliall  not  be  taxed  againft  Aitbam, 
executors,  nor  fliall  plaintiff  be  entitled  to  any,  if  his  original  dc-  "  J^^;, 
mand  be  found  by  the  arbitrators  to  be  under  forty  fliillings.  excnitori,/. 
So  where  in  an  aAion  of  trefpafs  for  pulling  down  the  plaintiff's  Hafieii, 
gates  and  afl^ 
counts  except 


gates  and  aflaulting  him,   the  defendants"  Juftified  to   all  the  ^;^^'^* 
^  one  under  difiereiit  rights  ot  way,  and  pleaded  crubb,^' 


not 


22a  ar&ttrament  antt  attarO« 

which  the  fubfeqtient  pt^ment  and  rclcales  are  to  hi  made,  the 

whole  award  muft  be  roid. 

Wmchv.         An  award  is  made  of  40A  and  mutual  releafes ;  but  if  it  (hall 

Stundert,     appear  to  the  arbitrators  that  one  of  them  (lands  obliged,  feV. 

584.  Palm.  ^^  ^^^n  f^  much  fliall  be  dedu6led,   this  makes  the  whole 

145.  Sk  c.    award  void  y  for  it  is  uncertain  how  much  will  be  due ;  but  if  the 

award  had  been  that  if  any  bill  of  debt  appears  to  fuch  a  fam^ 

that  this  fum  certain  fliould  be  deduced,   this  perhaps  woukt 

have  been  a  good  award ;  and  though  he  awards  mutual  releafes^ 

which  would  make  a  final  end  of  all^  yet  it  appears  it  was  to  be 

after  payment  \  and  therefore  that  part  of  die  award  fiiall  not 

(land  alone,  for  that  is  contrary  to  the  intent  of  dke  award :  fo 

(a)  Kinge    if  the  arbitrators  make  hn  award  with  a  fnmfi  {n\  at  the  end 

S'Z'T'  *  ^  *^»  *^*  *^  *^^y  ^^  ^"^  ^"  *^  ^^*  whole  award  (hall  be  void» 
^^'  the  whole  award  is  void }  for  the  awavd-  ought  ki  prefest  to  be 
certain. 
Roll.  Abr.  4^n  award  that  one  (hall  pay  part  of  the  charge  of  the  voyage 
^M^ttX^  and  allow  his  part  of  the  lofs  that  (hall  come  to  the  fhip  upon 
that  one  of   accountj  is  good ;  for  it  may  be  reduced  to  certainty. 

the  particf 

ihalt  account  with  the  other,  doCs«><I>  becauCe  the  nutter  not  fettkd.  Fits.  Abr.  tic.  Awgri^  37*.  Aa 
award  chat  one  ihall  pay  a  moiety  cujufiam  dehiti^  &€•.  held  not  good*  for  the  uncertaiotjr*  RoL  Abr* 
363.  Slusnet  And  viite  6  Mod.  Rep.  %%u  where  an  award  that  joint -tenanta  Aould  mabt 
partition  by  mutual  conveyances)  though  it  did  not  point  out  what  part  each  of  the  parties  waa  to  havcg 
waa  holden  goodv 

Dyer,  142*        If  the  fubmiflion  be  of  loo  acres,  called  Keljlorne  Ling^  and 

»6t.'  9^K.    ^^  award  be  concerning  the  waffe  lands  in  the  town  of  X".  this 

award  is  void>  and  cannot  be  helped  out  with  an  averment  ^  fo  i£ 

money  be  awarded  to  be  paid  by  one,,  and  it  is  not  faid  in  fati^ 

fa£lion  of  what  he  owes  the  other^  that  cannot  be  averred. 

Stile,  %%»  If  an  award  be  that  one  of  the  parties  (hall  pay  to  the  other 

aiwd^'for*  ^°  much  as  is  due  in  confcience^  this  is  a  void  award. 

quit  rents  and  other  fmall  things,  void  for  the  uncertainty.  March,  144.  *  An  award  to  pay  (b 
much  money  as  fuch  land  is  worth,  void  for  uncertainty.  Skin.  248.  arpttndo*  [In  the  caft&oo^ 
March  an  inifaoc  was  concerned.] 

*  ^.  If  U  is  a  final  payment  ? 

6  Mod.  If  A.  commits  a  nuiiimce  to  B.  by  erefiing  (cafiblds  on  his 

SaXT^.  ^^^  ground,  and  the  arbitrators  award  that  the  fcaffolds  {hall  be 

2  Salic.  499.  removed,  it  mud  be  underftood  that  they  are  to  be  removed  by 

2Ld.Rayra.  ^.  on  whofe  grounds  they  are  ^  for  though  any  perfon  may  by 

Arnote  and  ^^^  rcmovc  a  nuifancc,  yet  the  arbitrators»  who  are  judges  of 

iTreamei  by  equity  as  well  as  law,  muft  be  underftood  to  intend  it  of  him  who 

^"^^h^^f^  committed  the  nuifance,k  and  therefore  the  award  not  void  for  un-. 

ijiftnftHolt,        _^   '    ^ 

Ch.  juft.      certamty. 

who  Teemed  of  a  contrary  opinion. 

Tcaie  ?.  An  award  lo  pay  the  charges  of  fuch  a  fuit,  is  good ;  becauie 

^\%\y  it  is  the  intent  of  the  arbitrators  it  (hould  be  reduced  to  a  cer- 

isanfon  v!  tainty  by  the  attorney's  bill>  who  is  the  only  perfon  that  can 

Liveifedgc,  know  the  certainty  f . 

iVcr.t.  142. 

l.infi-id  V.  Feme,  3  Lev.  18. ;  but  vide  3  Lev.  414.  where  the  award  was  to  pay  all  ezpences  of  a  foit, 
and  aJi  icafanablc  expences  (ire^ifahtmfrsed,  and  It  was  admitted /cr  Cur^  to  }»  roid  for  uaceriaIory$ 

but 


.  trbittament  anb  0fDattr*  221 

hit  to  pay  futh  cofti  or  chaifct  u  the  mafter  or  ptodionotAry  Aall'  tajr,  hM  been  always  bdd  good. 
&<L  ^tsS*  Ctftb.  156.  ft  Wilf*  167.  1  BanUfd.  K«  B.  463.  f  And  tb«  proper  officer  of  die  coort 
faayiidt  it» 

An  award  was,  that  one  of  the  partieSy  he,  or  his  eicecutorst  Saik.  69. 
fliouU  releafe }  and  my  Iiord  Hctt  inclined  to  think  that  it  may  ^  '*  ^* 
be  conftrued  that  be  and  his  executors  fhould  releafe.  ^^"'  **^' 

£An  award  <<  that  the  o)ie  (hall  felU  and  deliver  a  demife  to  Wats  t. 
the  other*  «r  his  affiras^  is  Certain  enough ;  it  (hall  be  underftood  ^^'^'P'* 

«  to  hilhfclf.''  «Keb.33S. 

AA  award  <<  that  the  plaintiff  (hall  pay  the  defendant  a  certain  RoiTe  ▼• 
*'  fum  on  a  particular  day,  and  that  then  the  defendant  (hall  re  ■  "^^n ' 
^  ailign  the  land  mortgaged  to  him  by  the  plaintiff,*'  is  fuffici-  23^    *^^  ' 
enlly  t:ertain9  though  it  do  not  fay  for  what  term  the  re-affign- 
ment  Ihall  be,  whether  for  years,  life,  or  in  fee ;  for  it  Ihall  be 
underftood  tp  be  for  the  whole  intereft  mortgaged* 

It  is  no  obje£lion  to  an  award  that  it  is  conditional,  as  that  Ferferv. 
one  of  the  parties  (hsdl  enjoy  a  houfe  for  three  years  and  a  half,  ^^^^»  ^^ 
and  (hall  pay  his  rent  every  half  year ;  and  that  if  he  fail  in  pay-  UnA^l  v« 
xnent,  the  award  for  the  enjoyment  of  the  houfe  (hall  be  void.  Feme, 
So  {a)  that  he  (hall  pay  the  other  10/.  on  condition  that  each  (hall  (^)  3^eT. 
acquit  the  other;  for  it  (hall  be  taken  as  a  pofitive  injun^on  that  136. 
ihtjfial/  acquit  each  other. 

So  It  may  be  made  with  a  penalty  to  attach  on  the  non-per-  Koekiii  v. 
formance  of  a  preceding  part;  as  to  pay  la/.  on  two  fevcral  ^j^^^'j!. 
days,  and  on  default  of  payment  the  firft  day,  to  pay  the  whole 
izJ.  immediately  after. 

Where  it  is  left  to  a  fubfequent  event  to  afcertain  precifely  the  Coikt  r. 
thing  awarded,  it  will  be  fufficient  if  that  event  muft  ncceffarily  J^JJ^l'^.^^ 
happen ;  as  if  the  fubmiiBon  be  with  refpefl:  to  a  way  leading  to 
a  houfe,  and  the  award  be,  that  the  one  (hall  give  a  bond  of 
300/.  to  the  other  payable  at  three  years'  end  j  and  in  cafe  the 
'^av  be  taken  away,  then  that  he  (hall  pay  lefs  by  a  certain  fum, 
and  if  not,  a  certain  fum  more. 

An  award  in  the  alternative,  that  the  party  (hall  do  one  thing  Kyd,  1 37* 
or  anotheTf  ia  not  liable  to  the  obje^ion  of  uncertainty;   for  j^^\^** 
When  he  has  done  one  of  the  things  he  has  performed  the  award ;  Mod!  58^ 
as  if  the  award  be  that  he  (hall  deliver  up  to  the  other  party  a  Lutw.  545. 
certain  deed,  or  pay  him  50/.  and  fuch  an  award  in  the  alterna-  ^'  ^' 
tive  feems  to  be  the  beft  mode  of  compelling  a  party  to  exert 
himfelf  to  procure  the  performance  ai  what  is  not  immediately 
in  his  power,  j 

3*.    It  Ouglit  to  be  equal  and  mutually  fatisfadtory. 

A'^rards  mvA  xicit  be  on  one  M^  only ;  this  muft  be  under-  Roll,  Abf. 
ftood  thus ;  that  aU  bbntroverfies  being  between  two  parties,  that  ^5V 
which  is  awarded  to  be  done  tb  one  muft  be  an  advantage  to        ' '  * 
both,  fo  as  to  end  the  cohtrioverfy,  and  diicharge  one,  as  well  as 
give  fatisfa£kion  to  At  other ;  for  if  it  doth  not,  it  is  manif eftly 
^juft;  afid  thetefore,  whenever  it  appears  to  the  Cpurt  that, 
t^otwithftandittg  dlQ  afi^ard,  die  thing  remaiits  a  duty  as  before^, 

and  — 
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Md  19  n6t  irkhttgei,  that  apparently  is  an  award  on  one  Mr, 

ind  coitfequemfy  is  void  i  not  that  where  one  party  is  by  the 

award  to  hare  fometfaing  paid  him^  or  the  like,  and  not  the 

other,  that  that  award  {hould  be  nanght ;  for  perhaps  nothing 

may  be  due  to  him^  and  he  might  be  the  only  tre^^afl^  in  the 

cafe. 

jteiL  Alt.       Thus  in  cafe  of  a  tre^afii  fisbmittedi  the  aibitnrton  swaid  diat 

^s>  *54-    one  (hall  pay  the  other  3/.  this  is  void,  beeanfe  only  on  one  fide  ; 

{a)  iitif    f^'  ^^  ^  ^^^  ^^^^  ^^^  what,  and  fo  the  trefpafs  is  not  ^McbargtA, 

an  awani  be  and  then  the  other  party  hath  no  advantage  by  the  award  $  bnt  if 

that  dw  oIk  |(  yj^^^  awarded  de  ist  fuper  pr^dfis^  it  woold  be  well  enough  ; 

a  fisgie       likewife  if  the  award  liad  been  that  he  Ihal)  pay  ^  for  a  trefpafs^ 

bond  ihaii     it  had  been  tfood,  and  yet  one  only  was  to  do  an  zQi^  but  then 

X2  ^u^'  ^^  trefpafs  by  that  award  had  been  (tf)  difchargcd. 

liad  been  no  award,  without  faying  that  he  ihoold  be  dSicharged  \  fu  payment;  nkboM  a  dilcfiaist 
and  acquUtance,  will  not  difchaig^  a  fiogle  band.    Hob.  49* 

7  H.  6.  40.  A.  and  B.  fubmit  all  adions  had  by  jf.  againft  JS.»  and  aB 
Roil.  Abr.  aftions  by  B.  againft  A.,  and  the  arbitraton  award  that  A.  fliaU  go 
fitt't  if ^  ^^^  ^^  ^  anions  had  by  B.  againft  him,  this  is^  naugjit  y  becai^ 
award  recite  diey  fay  nothing  as  to  the  other  a£tions» 

atrefpa6 

committad  by  the  plaiatiff* againft  the  defendant,  and  another  by  the  defendant  againft  the  plaintlffy 
aad  for  tlurt  leaibo  order,  <'  thattha  one  Aall  be  quit  againft  the  other,  and  the  other  againft  likDj"*  the 
objedion  of  want  of  matnality  will  not  lie  againft  it*  7  H«  6*  ^i.  ai  H.  6.  9.  z%  H.  6.  59*  Bk. 
JU'bicnawaty  p.  33.] 

Cro.  Tac*  An  award  that  one  (hould  have  fuch  trees,  and  that  the  other 

314.    An  (hould  give  him  fecurity  to  pay  16/.,  is  void ;  beeanfe  it  is  not 

aiad"*Aat  ^^^^  ^^^^  fccurity  5  and  then  that  part  of  the  award  being 

one  of  the  void,  the  Other  part  muft  be  void  too ;  for  elfe  it  would  be  an  ad» 

partiea  vantage  to  one  only. 

Aouldbe  i>  / 

hound  with  furetiet,  foch  u  the  other  ihould  approfc,  in  the  fam  of  150/.,  to  be  paid  him  at  fach  a 
time,  and  that  they  ftioold  feal  mutnal  releafes  $  and  the  Cooft  inclined  that  the  award  was  void  $  ft» 
if  the  party  did  not  like  the  fuietiet,  he  waa  not  to  (eal  a  lelealay  (o  it  it  hnt  an  award  of  one  Mib 

3Mod.  272, 173* 

Roll.  Abr.  If  one  party  alone  be  ordered  to  do  fomediing,  and  nodiing 
ass*  elfe  appears  to  the  Court,  it  fliali  be  prefumed  that  he  alone  was 

the  wrong-doer,  and  the  award  is  good,  if  it  appears  that  he  is 
by  the  award  difcharged  of  all  anions  that  might  be  brought 
againft  him  for  that  wrong ;  but  when  it  appears  mat  the  arbitra-' 
tors  deGgn  both  parties  fatisfa£lion  for  die  wrong  done  each 
of  them,  there,  if  the  fatisfadlion  defigned  one  oe  not  well 
awarded,  the  whole  (hall  be  void  for  the  partiality. 
RoiL  Abr.  A  naked  award  is  no  good  plea  in  trefpafs,  unlefs  fomethmg 
'52-  ije  awarded  to  the  plaintiff  in  amends ;  for  if  there  be  no  trefpafs, 

there  is  nothing  about  which  an  award  can  be  made  \  and  if 
there  be  one,  and  the  arbitrators  do  not  award  fatisfa&ion,  they 
do  not  a£t  according  to  the  dedgn  of  their  inftituuon,  for  they 
are  not  indifferent,  and  fo  there  is  no  good  award- 
Roll.  Abr.        If  trefpafs  be  of  beafts  taken  and  detained,  and  they  arbitrate 

rhar  ^^^^  ^^^  owner  (hall  have  the  beafts  again,  this  is  void,  for  it  is 

againft 
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tguntL  aatoral  juftice  to  gi?e  him  his  own  agaiiii  inthout  fatiC*  the 
hSdM  for  the  unjuft  taking  and  detcndon.  ^^hlt 

•wn  goods.  Fide  I  RolL  Abr.  %$%,  If  ao  award  be,  that  whereat  the  parties  are  ladebted  each  to  the 
«tiier  40/.  they  AoaU  ac^iteach  otberi  a  good  award  ^  the  fame  law  where  each  have  done  the  ocher  • 
trdpa6.    Roll.  Abr.  i5«« 

An  aw«rd  &at  one  (hall  go  to  Rme  orPauTs,  not  good^  be-  RoU.  Abr. 

casft  to  noi>od/8  adnmtage.  ^3^* 

An  awafd  tKat  two  thdil  intermarry^  no  good  award,  for  that  o  e.  4. 44. 

OB^  to  be  at  the  parties  choice ;  and  the  bodies  of  the  parties  ^^'  ^^* 

are  not  fubmitted  to  the  power  of  the  arbitrators.  ^^** 

U  the  award  give  fatisfa£tidn  for  flanderous  words  fpoken  of  a  sid.  tjt.   ' 

naa  about  a  crime  which  it  appears  was  pardoned,  that  award  '^  there  be 

.   ^  ..      -      .<•    V         .         ■         '^  •         •  1  flt  an  award 

11  teid ;  for  if  the  enme  be  pardoned,  no  harm  could  come  to  chat 


by  fpeaking  diem,  therefore  the  award  is  unequal.  fludi  pay  * 

much  mo- 

my  for  oofts  hi  a  fuk  for  words,  the  words  muA  6e  dtewn,  otherwiie  it  doth  not  appear  that  the  awaj4 
hjeft  and  equal.  Sid*  1 1.  t^iiie  i  Vent.  242.  this  cafe  cited ;  and  that  the  Court  feemed  diietisfied 
with  thisopinioo,  and  fidd  that  Sy^tHUi  was  bnt  a  poung  lepoiter. 

If  an  award  be  that  if  one  will  make  his  law  that  he  did  no  46E.  3. 17. 
tiefpals,  that  then  he  (hall  go  quit,  it  is  not  good,  for  that  cannot  ^*  ^1^^ 
be  pleaded  in  bar  of  an  a^iion ;  for  it  fuppofes,  contrary  to  the  Abr-asiJ 
ittwniffion,  that  there  was  no  trefpais ;  neither  can  it  be  averred  Dyer  356. 
diat  the  award  was  for  the  fame  trefpafs  the  a&ion  was  brought 
ibr,  for  it  fuppofes  no  trefpafs. 

There  are  controverfies  between  A,  and  J?.,  and  A,  and  C  as  Carth.4ri. 
attorney  to  B.  fubmit  to  an  award,  the  arbitrators  award  fo  much  ^^^^ 
money  to  jt»f  and  that  A.  and  C  (hall  releafc  to  each  other,  to  the  saiJc.  70*. 
afe  ot  each  other ;  this  is  void,  becaufe  the  award  is  on  one  fide,  pi<  3r^- c. 
for  ff.  cannot  take  advantage  of  the  releafe,  for  that  is  to  the  ufe  ^^y^!^ 

of  C*  ^j^  Comb.  439.    11  Mod.  119.    i  WilC  aS.  58* 

The  awasd  may  be  beneficial  to  the  party,  though  a  thing  is  ?^^  ^^ 
awarded  to  be  done  to  a  ftranger  to  the  Uibmiifion  ^  as  if  the  ar-  ^l^^  ^ 
bitrators  award  that  one  of  the  parties  (hall  pay  money  to  the  fer-  monef  to  a 
vant  of  the  odier.  '^f^l 

ger  IS  uid  t6 


be  l^id.  RolL  Afar.  147.  B«t  ^ide  Salk.  74.  pU  13.  where,  by  Holt,  it  is  good,  and  IhaU  be  in- 
ttoded  ier  thdr  boefit.  Bot  an  award  that  the  parties  ihail  in  fuch  proportion  difcbarge  a  debt  bf 
faofid  in  which  they  aie  jointly  bound,  is  good,  though  the  obligee  be  no  party  to  the  fubmiffion. 
Hon.  Abr.  ft47-  It  two  bsochen  fobmit  to  arbttratioB,  and  one  of  theea  is  awarded  to  pay  fo  much  to 
bis  flMtbw  yearly,  this  is  good  i  for  the  payment  beiqg  to  be  made  to  hia  mother,  ihews  it  to  be  a  be* 
Mfit  ID  him.    SJOu  74*    No  jtidgment  was  gi? en  in  this  cafe. 

If  an  award  be  to  pay  fo  much  money  in  difcharge  of  all  ac-  ^^^jf'g^^^- 
lions,  a  rcleafe  fliall  ne  intended  to  be  awarded,  unlefs  the  con-  ^  »hcMa 
trary  be  Ibewn  on  the  other  fide.  ▼•  Cranwio, 

Browni.  58* 
fiflb.  49.1  Aa  awH^  ii  ma^fipir  ^mmffuf  that  one  Ihail  pay  20/.  to  the  other  at  Micbaermat 
Bttt,  and  than  the  other  AaU  leleafe  to  him  aU  aaioos  perfonal }  this  ihaa  be  nndcrftood  a  lelcalet* 
the  time  of  the  iWBid,  not  titt  AQ(*edbet  a«ct«    JteU.  Abr.  ftsS. 

[An  award  that  all  (iiiu  fliall  ccafe  i$  equivalent  to  an  award  of  J^"^^ 

artkafe.  aMod.2aS. 

So 
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s  R.  AW.  So  that  all  ^  eontrov^ti"  fliall  ceafe^  and  that  Ae  ene  (hall 
4o.  HmU*  pay  1 24^.  to  the  other^  although  he  have  nothing  ghren  to  him. 

V.  Kaipty  I  Lev.  58. 

K.  AVr.  An  award  was  made  ^*  of  and  upon  the  premitcs,**  that  one 

^4-  p*  !«•  (hould  pay  the  other  loA  at  a  certain  day,  and  that  the  pardei 
*  ^  '*    aforefaid  (hall  continue  in  kye  and  friendlhip  as  formerly :  it  was 
holden  to  be  an  award  on  both  fides^  and  that  it  fliould  be  in- 
tended in  fatiafadion  of  all  matters  between  the  parties,  more 
.    efpecially  as  it  was  faid,  that  the  parties  fliould  be  friends  as 
formerly. 
CnndideT.      An  award  <<  that  the  one  (hall  pay  loA  to  the  other  in  fatif- 
jjJ^^J^  ••  fa£iion  of  a  trefpafs,"  is  good  j  for  both  parties  have  benefit,  tht 
Hob.  49/     one  receiving  money »  and  mt  other  being  difcharged  of  the  wrong. 
»'^««»*      So  {a)  an  award  "  that  one  (hall  pay  fo  much  for  arrears  of  rent,'* 
to  Hopper  ^^  word^r  implying  that  it  is  to  be  in  fatisfa£lion  of  the  anears. 
t*  Hackctt*  So  {i)  for  having  made  the  firft  breach  in  the  law^  implies  that  the 
l}fl: '  ^^  funi  awarded  (hall  be  taken  in  fatisfa£tiont 

lint  T«  CodoQ^hs  i  Burr.  177, 

feinotr  ▼•  An  award  recited  that  there  had  been  confiderable  dealmgs  be-' 

Ch^faUt       tween  the  plaintiff  and  the  defendant,  that  the  plaintiff  had  paid 
^'  ^^'*   to  the  defendant  all  his,  demands,  and  that  40/.  were  due  to  the 
plaintiff,  and  then  ordered  that  the  defendant  fliould  pay  that 
lum  to  the  plaintiff.     It  was  holden  that  the  recital  of  the  deal- 
ings between  the  parties,  and  of  the  payment  by  the  plaintiff  of 
all  that  was  due  on  his  part,  implied  that  the  payment  of  die 
40/.  by  the  defendant  was  intended  to  be  in  full  fatisfa&ioa  of 
the  debt. 
Kyd»  iS3»        It  feems  now  not  to  be  neceffary  that  an  award  fiiouM  exprefi 
^^Airikki   ^^  ^  '^"^  awarded  to  be  paid,  or  an  a£l  to  be  done,  in  farour  of 
CoaJRcB.  *  one  of  the  parties,  (hall  be  in  fatisfafkion ;  or  that  it  (hould  con;> 
s»8.  tain  any  eouivalent  terms :  a  difcharge  to  the  other  muft  neceffa* 

m^^  ^*  ^y  ^  prefumed  from  the  payment  of  the  fum,  or  the  perfonn: 
j^[w!  539.  ance  of  the  a&.  J 

4*    It  muft  be  of  a  Thing  lawful  and  poflible. 

ftoU.  Abr.  If  the  arbitrators  award  a  thing  {c)  impb(fible  ex  naturi  rA  f 
^'twr/r  *^  ^^^^ »  ^^^  ^  *^y  award  a  thing  which  cannot  be  done,  but  !s 
ifum  of  mo-  not  in  die  nature  of  the  aft  itfelf  (rf)  contradifkory  or  repagnant, 
ocy  to  be  this  may  be  a  good  award ;  for  thei^e  is  no  cozmruftiutt  to  be 
©tft  'itu^  °^*^^  ^^ ^^ award,  but  by  the  words dhcreof. 

Void.  S  £•  4.  I .  b.  If  they  award  that  a  man  fliaU  make  aa  obtigatioa  immediatdyt  tbii  i*  bo  C<^ 
award  |  for  time  is  required  to  the  making.  18  £.  4.  si.  but  fustre,  va^vide  i  Brownl.  3"'  "^ 
Salk.69.  pi.  I.  (i)  As  an  award  that  00c  Ihair  pay  10/.  where  he  fasth  Aot  20  d.  is  go6d»  f«  w 
contradiAion  appears  in  the  award  itfelf.  19  E.  4.  i.  Awards  that  one  iiitt  turn  the  rita  otTbfh 
kiUf  ftea),  forge  a  deed,  &c,  are  void.    Co.  Lit  so6* 

ItolL  Abr.  If  an  award  be  that  one  (hall  make  a  fc6ffineht  to  anoA* 
*4''  of  an  acre,   and  immediately  after  deliver  the  charters  5  tfl» 

is  good,  becaufe  they  may  be  delivered  in  the  fame  inftant. 
tkon.  316.       An  award  that  a  ftranger  (hall  (e)  do  an  a6k.i>  toid,  bccaxiw 
hl^!'i6^'  ^"other  in  his  natural  freedom  is  not  fuppofed  within  my  power. 

^'l^^*  3-  359*    (0  ^"^  *Q  ^^^^  to  do  an  ad  to  a  Granger  it  good^  becaufe  it  o^'*l°  ^^^^ 
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dnroor;  tsd  tlu«  Aall  be  fuppofcd  to  be  for  the.  oth^  party^s  benefit.  Leon.  140.  yo  Co.  ijr. 
Roll.  Abr.  249.  Roll.  Rep.  270.  An  awaid  to  be  obliged  by  furecies,  void  as  to  the  furetiei* 
It  Sand.  337. 

An  award  to  levy  a  fine  is  good  >  for  though  it  18  an  aft  of  the  Roll.  Abr. 
court;  yet  by  the  law  and  publick  juftice  of  the  kingdom,  it  is  *'*''•  ^°"° 
pot  to  be  refufed  to  any  man;  but  if  the  award  be  to  command  ^^t  (hs^w 
the  juftices  to  do  it,  this  is  no  good  award,  for  the  parties  in  ef-  furrcnder 
fc£b  pray  leave  to  agree  from  the  king  himfelf,  which  is  quite  ^'scopjhold 
dmercnt  from  the  nature  of  a  command.  hands  of 

t\vo  of  the  tenants  of  a  manor,  who  (hall  prefcnt  it,  is  good.    Roll.  Abr.  247. 

An  award  to  pay  fo ,  much  apud  domum  J.  S.  good ;  for  he  RoU,  Abr; 
is  not  bound  to  pay  it  in  the  houfe,  but  as  near  as  he  can  to  it ;  *'*9»  ^^4^ 
or  it  fliall  be  intended  a  common  inn,  and  if  the  party  will  not  cro.  Car. 
let  him  pay  there,  it  has  been  faid  that  the  endeavour  is  fufficient,  ^26. 
for  they  cannot  ^iward  any  thing  that  will  make  the  party  a  tref^  Freeof'20'' 
P^fler.  ,  .        ^  ^Ur.'isl 

An  award  that  one  of  the  parties  Ihould  difcharge  the  other  of  jones,  431. 
a  bond  in  which  both  were  bound  to  a  ftranger,  is  a  good  award ;  ^^*  Car. 
for  it  (hall  be  intended  that  the  money  was  to  be  paid  at  a  day  to  |*^J,j  ^^^ 
come;  and  therefore  he  might  then  tender  it  and  acquit  the  byftatute4 
other;  and  if  the  day  of  payment  be  part,  he  may  pay  the  Ann. c.i6, 
pcnahv,   and  compel  the  othet  to  give  a  releafe,    in  a  court  ^^^f^ 

01  equity    •  the  day,  of  principal  and  intereft,  is  good. 

An  award  that  one  of  the  parties  (hall  difcharge  the  other  i  Mod. 
from  his  undertaking  to  pay  a  debt  to  a  third  perfon,  a  good  ^^^^'     . 
award ;  for  by  the  award  he  is  fct  in  the  place  of  the  other  per-  Taylor, 
fon,  and  the  creditor  upon  payment  is  compellable  in  equity  to 
give  a  releafe. 

An  award  the  tenth  day-  of  the  term  to  ftay  the  fuit,   and  YeW.  35. 
Judgment  given  in  the  adion  that  term ;  in  an  a£lion  for  non-  Sf^'^j*"** 
performance,  and  non  affum^it  pleaded,  it  •  was  moved  in  atreft,      "^ 
that  every  judgment  given  was  as  of  the  firft  day  of  the  term, 
and  fo  the  award  to  ftay  the  fuit  then  was  altogether  impoHible  ; 
but  it  was  faolden  that  though  this  might  have  been  a  good  ob- 
jcdion  upon  a  fpecial  demurrer,   where  it  is  (hewn  for  caufe, 
yet  now  the  court  muft  give  judgment  on  this  record  only;  and 
it  doth  not  appear  on  this  record  when  judgment  was  given  on 
the  other. 

\iA.  and  A  fubmit  to  the  award  of  J.  S.,  and  he  awards  that  2 Vent.  249. 
'^.  fiiall  pay  to  A  30/.  within  two  months  next  following,  and 
that  upon  payment  thereof  they  (hall  give  mutual  releafes  to  one 
another,  and  within  the  faid  two  months  B.  dies,  the  money 
(hall  be  paid  to  his  executor,  who  thereupon  mull  releafe,  for 
the  award  creates  a  duty. 

5.     It  muft  be  final. 

Am  avard  mav  be  good  for  part  onlt,-but  then  it  muft  be  final  19  H.  6. 36. 
M  to  that  part.  "'♦•"• 

Vol.  L  <^  An 
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(«)  %  Mod*  An  award  that  all  fuits  (hall  {a)  ceafe  is  a  final  award ;  fo  an 
c^'aI?*  award  that  one  of  the  parties  fliall  not  (3)  fue  an  obligation*,  (or 
A  Baniet,  ^^i^  amounts  to  an  extinguifliment  of  the  debt.  An  award  tbt 
56.  Ut.  5S.  a  fuit  in  Chancery  fliall  be  {c)  difmifled,  a  final  award ;  fo  if  tlie 
S.  P.  [In  %  arbitrators  award  a  (d)  retraxit;  an  award  that  one  (hall  not  (e) 
That'aU  '  profecute  nor  proceed  in  fuch  a  term,  feems  to  be  good  \  but  an 
snaaner  of  award  that  one  of  the  parties  fliall  be  (/)  nonfuit  is  not  good, 
flfiir^^"*.  ^caufe  the  party  may  begin  again  $  To  that  each  party  (hall  (^) 
pendiof  at*  difcontinue  their  a£lions  which  they  have  againft  each  other  ^  for  * 
.  uw«  Ihaii     this  is  not  a  final  determination. 

bt  BO  farrier 

fiofeciite4,  holdea  not  to  b«  final  t  but  fee  6  Mod.  34.  eoutr.}  {h)  Roll,  Abr.  54.  (0  Salk.  75. 
pi.  17,  6  Mod.  aji.  (J)  5  H.  7-  »*•  (0  Cro.  Uc.  ps.  (/)  19  H.  6.  36.  RoU.  Abr.  540. 
€  Mod.  ftSs.  S.  P.  admitted.  (^)  5  H.  7.  22.  [An  award  «  that  each  of  the  parties  ihoaidpay 
^*  hk  oira  ehargea  at  law>  and  that  the  defendant  pay  the  p)aint/fF  51.  for  his  making  tbe  M  bmcb/* 
naa  holdcB  to  bo  good  \  for  It  muf\.  neceflarily  be  prefumed  that  the  fuits  were  to  ceafe,  and  (be  51  to  be 
paid  by  the  defcndaot  to  be  taken  as  a  difcbarge.    Hawkins  v.  Cocloogh,  i  Burr.  274*] 

[tAtk«5oi.  If  an  awnrd  iiTtGt  that  debts  due  from  the  parties  joiutly 
fliall  be  paid  by  them  in  moieties,  and  then  mentions  three 
fuch  debts  only,    tlie  Court  will  not  prefume  that  there  are 

more*] 
S*^*  59*  A  conditional  award  not  good,  becaufe  not  final  to  determine 

hS     S*^  matters  in  diflFcrence  j  the  fame  law  where  any  tiling  b  referred 
Palm.  1 10.    to  the  arbitrators'  future  judgment  or  expofition, 
146* 

rs«ifl>7  ▼.         An  award  "  that  if  the  plaintiff,  on  account  prove  certain  ar* 

Ku/lei,         cc  tides  againft  the  defendant,  then  he  (hall  pay  fo  much  as  tbc 

Comb.45«-  cc  plaintiff  was  damnified  thereby,"  is  not  final.     So  alfo,  "tht 

"  if  the  defendant  make  out  upon  oath  before  a  judge,  any  dif- 

<«  burfcments  made  on  account  of  the  plaintiff,  that  the  pl^n* 

<«  tiff  fliall  pay  them  5  but  in  cafe  the  defendant  do  not  profc 

••  thefe  matters  within  a  certain  time  limited,  then  the  parties 

•«  fliall  give  general  rclcifes  ;"  this  is  not  final. 

{k)  Palm.         But  an  award  of  a  thin^  to  be  done  at  a  future  day,  if  fuch 

nidffld  e    ^^^^&  "^"'^  *^^"  ^  abfolutely  done,  is  final ;  as  to  pay  money  {^) 

J.  f|)^Booih  at  three  feveral  days  to  come.     So  to  give  a  note  (j)  or  a  bond 

V,  Cafnttr,   for  the  payment  of  money  at  a  future  day,] 

Poph.  15,         If  the  arbitrators  award  general  releafes  within  four  days  after 

16.  shrrry     |]^g  award,  and  if  in  ten  days  after  the  releafes  fo  made  the  partf 

chlrdfon,      diflike  the  award,  upon  payment  of  ten  fliillings,  the  award  (hall 

%  Roll.  Rfp.  be  difchargcd  ;  here  the  award  is  good,  and  the  provifo  to  make 

« j9.  Grova  ygjj  ^1^^  award  aftgr  fuch  releafes,    is  altogether  void  and  re* 

d"^*  ^"''     ptignant  •,  for  if  the  obligation  be  once  forfeited  by  non-pcrfonp- 

K vd»  i46t    ancc  of  the  award,  it  can  never  be  difcharged  by  the  award  itfelfi 

but  if  the  arbitrators  award  general  releafes  within  four  days 

after  the  award,  and  if  ten  days  after  the  award  made  the  parties 

diflike  the  award,  cffr.  the  award  fliall  be  oroid ;  this  award  is  not 

cood,  becaufe  not  final  and  decifive  s  for  the  parties  may  diflike 

tne  award  within  the  four  days. 

!ii4il4, 7ii  If  the  9rbitr;itoirs  4ward  that^.  fliall  beg  jS-'s  pardon  infocH 

fi  ^'  manner  and  fuch  place  as  B.  fliall  appoint;  as  to  this  part  tbe 

li«l»'ii'  *"'    l^waid  is  void,  for  the  arbitrators  ought  to  hjive  made  a  final 

detcmiinatiofl 
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detenmnation  of  the  matter  themfelves,  and  not  to  have  left  n/«sui.is. 
Ac  manner  and  place  of  begging  pardon,  which  in  this  kind  ^^^ 
of  iatisfadion  makes  the  moil  confiderable  part,  to  the  judgment  ^e  of  the 

of  A  parties  ihall  make  hia  acknowledgmeat  before  the  mayor  of  C.  ia  good* 

When  the  arbitrators  award  a  thing  not  fabmitted,  with  a  re-  Palm.  146. 

ferration  to  themfelves  of  a  future  power  of  judging  of  the  mat-  ^^-  J^ 

ter,  and  they  award  a  thin^  within  the  fubmiflion ;  tliis  is  good  ^'^'  ^  ^ 
|br  the  thing  within  the  fubmiflion,  for  as  to  that  it  is  final,  aad 
Toid  for  the  refidue. 

If  they  arbitrate  that  all  controverfies  (hall  ceafe,  except  that  Cm.  Jae« 

concerning  one  bond ;  this  is  final,  for  as  to  the  bond  they  arbi«  *77*  4<k>* 
trate  that  it  fhall  continue  in  force* 

[An  award  that  ^.  (hould  execute  a  covenant  to  indemnify  S.  PhHlps  t. 

againfl;  a  qui  tarn  action  begun  at  A*%  inftance  in  the  name  01  an-  K°isl)^f 

other  perfon,   was  holden  to  be  good,   for  it  was  not  in  the  1  Barns^.* 

Eower  of  the  arbitrators  to  order  the  fuit  to  ceafe,  the  poor  S4. 151. 

eing  equally  intereiled  in  it  with  the  informer }  and  in  this  cafe  5|7»  457^ 

too  the  informer  was  {a)  a  third  perfoji.  Fit,^,  ^^ 

)6S.  270.    (4}  According  to  the  report  by  Fitxgib.  the  ioforiner  was  the  plaintiff  in  the  prefent 
adioo. 

It  is  enaded  by  ftatute  23  G.  3-  c*  58.  "  That  for  every  piece 
^  of  vellum  or  parchment,  or  fhcct  or  piece  of  paper  upon  which 
^*  (hall  be  engrofled,  written,  or  printed  any  award,  there  (ball  • 

**  be  charged  a  ftamp  duty  of  five  ihilUngs."] 

(F)  The  Conftruaion   and  EfFea  of  the  Award, 
and  herein  of  the  Performance  thereof. 

A  N  award,  as  has  been  faid,  is  to  receive  a  liberal  conftruc-  a  Browni. 
•^  tion,  and  to  be  governed  by  the  intent  of  the  arbitrators,  3»<*Saik. 
where  no  inconvenience  will  enfue ;  therefore,  if  the  arbitra-    ^'  ^  •  * 
tors  award  a  thing  to  be  done,  without  faying  within  what  time, 
the  party  ihall  have  reafonable  time,  becaule  they  muft  intend 
all  things  neceflary  to  the  doing  the  thing  they  award. 

If  the  award  be  to  pay  money  to  J.  S.  if  he  dies,  the  money  ftVent.249. 
fliall  be  paid  to  his  executors ;  a  fubmiflion  of  all  a£lions,  and  an  ^^'  ^^* 
award  of  a  releafe  of  all  anions,  except  a  bond,  this  is  an  award  j^.*  %^l 
that  the  bond  fliall  (land.  Yelv.  103. 

An  award  that  one  fliall  enjoy  fuch  a  houfe,  and  pay  the  rent,  Cro.  jac. 
clfc.  the  award  for  enjoying  the  houfe  to  be  void,   is  a  good  ^^2^  ^°'^* 
award j  for  the  award  is  abfolute,  unlefs  upon  his  own  fault  \  rikecafe?* 
and  tlie  thing  is  referved  to  the  future  judgment  of  the  arbi^ 
trators. 

If  a  battery  is  fubmitted,  and  the  award  is,  that  one  fliall  re-  stH.7.  »8, 
Jeafe,  and  the  other  pay  him  10/.,  the  releafe  muft  only  be  under-  ^*"***' 
flood  of  the  battery,  and  muft  be  firft  performed  before,  the  loA 
ihall  be  paid. 

If  an  award  be,  that  one  fliall  make  a  leafe  to  the  other,  ren-  Moor,  3. 
dcrbg  rent,  and  the  leafe  be  made,^,  J>ut  the  rent  not  paid,  the  Cro.  ei;«. 

0^2  obligation  **'-^'''^ 


9aS  arbittament  ann  atoatb. 

Oro.  Jm.     obligation  is  not  forfeited,  for  the  award  did  not  reach  to  thfi. 

♦*3'  payment  of  the  rent,  which  muft  be  recovered  by  diftreis  or 

a£tion  of  debt ;  but  if  the  award  had  been  that  he  ibould  pay 

the  rents  at  fuch  fet  times,  the  obligation  would  have  been  for^ 

feited  if  they  had  not  been  paid ;  and  in  fuch  cafe  it  is  a  fum  in 

grofs,  and  payable  without  demand,  for  the  party  muft  offer  it  to 

fave  his  obligation. 

t  Co.  9^.         It  is  an  ellabliihed  rule,  that  an  award  may  be  good  in  part, 

Roif/^cp.    though  void  as  to  other  parts  of  it  j  and  that  the  party  is  obliged 

362.'  zWiif.  to  perform  that  which  is  well  awarded  i  and  excufed,  as  to  that 

367.  293.    Qjiiy  which  is  void :  but  if  an  award  is  good  as  to  one  party,  and 

a5°6.'     ''    ^^^^  ^*  ^^  ^^*^  ^  awarded  to  the  other  party,  the  award  is  volij 

Lev.  58.      in  the  whole* 

Leon.  72. 

Koll.  Abr.  244.  Hob  21S.  .  2  Lev.  3.  3  Lev.  413.  Cro.  Slis.  758.  [A  mlAake  in  matftrof 
calcuUdony  or  an  unintentional  omiHion,  which  turns  the  balance  to  the  other  fide  than  that  on  which 
it  ought  to  fally  will  not  vitiate  an  award  h  toto*     Ambl.  245.] 

36  H.  6.12.       If  the  arbitrators  award  one  thing  on  the  one  part»  and  the 

7  H.  6.  40.  ^jjyje  expires  before  they  award  any  thing  on  the  other  part,  this 

is  altogether  void,  and  contrary  to  their  authority,  becaufe  it  doth 

not  finally  determine  the  things  contained  in  the  fubmiflion  equally 

'     on  both  parts. 

tE.4.  II.        If  it  be  provided  by  the  {a)  fubmiflion  that  the  award  (hould  be 

*'•  '^•7'  notified  or  delivered  to  the  parties  in  writing,  it  is  no  award  till 

U  there  be     notified  or  delivered,  becaufe  it  is  not  according  to  the  power  in 

no  fuch  pro-  the  fubmiflion. 

▼Ifion,  the 

parties  muft  take  not'ce  of  it  at  their  pexil ;  and  if  they  do  not  the  z€t  awarded,  it  is  a  forfeiture  of 
their  obligation.  8  E.  4-  iS*  21.  1  H.  7.  5.  8  Co.  92.  b.  fVr  fCcilw.  1.75.  comi,  [Butthil 
was  not  the  point  op  which  the  judgment  turned.] 

Pyer,  218,        If  fevcral  pcrfons  of  the  one  part,  and  feveral  of  the  other 
part,  fubmit  themfclvcs  to  arbitrament,  provided  the  arbitrator 
deliver  the  award  to  the  parties,  or  one  of  them,  he  is  not  ob^ 
liged  to  deliver  the  award  to  one  of  each  party,  but  it  is  fuiEcien^ 
to  deliver  it  to  any  of  the  faid  parties. 
5  Co.  103.        But  if  two  on  the  one  part,  and  one  of  the  other  fubmit  to  an 
Moor,  64^.    award,  ita  qu$d  arbitrium  Jiat  £5*  deliberetur  utrique  partium  pntifft 
cafe!**Cro,    ^^^  delivery  of  the  award  to  one  on  the  one  part,  and  to  the  other 
^iif .  $85.     of  the  other  part,  is  not  fufiicient  \  for  each  party  is  each  entire 
party ;  for  each,  by  non-performance,  incurs  the  penalty,  and 
each  provides  in  order  to  his  performance,  that  it  ihould  be  made 
known  to  him. 
Hard.  399.        If  two  men  ftibmit  to  an  award,  fo  that  it  be  paratum  deliherart 
Cro.  Car.     partibus  fuch  a  day,  it  need  not  be  averred  that  it  was  paratum 
deliberariy  iffc.  at  the  day,  for  the  publication  of  the  award  itfelf 
is  fufficient. 
Pyer,  218.       If  the  fubmiflion  be  general,  that  the  award  (hall  be  delivered 
S*li^.  75f      before  fuch  a  day,  it  may  as  well  be  delivered  by  worxi  as  by  deed} 
^    'S'    •  •  ^pj  therefore  non  deliberavk  infcripis^  in  fuch  cafe,  no  good  pica. 
>»fUb.462.       Debt  upon  an  award  by  word  only,  is  within  the  ftatute  of 
%\  Jac.  |.  cap.  1 6.  of  limitations,  and  muft  be  fued  within  fix 
years ;  it  is  otbcrwifc  of  an  award  by  fpecialty, 

u  U 
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if  there  be  an  obligation  to  (tand  to  an  awardi  each  ought  to  2TH.7.  s8. 
Jpcrfonn  it  on  his  own  part,  at  the  peril  of  his  obligation.  ^-  ^^  *  ^"J* 

awarded  one  of  the  parties,  aad  that  they  both  (halt  give  mutual  releafes,  if  he  who  is  to  receive  thft 
money  refafes  it ;  yec,  upon  a  tender  and  refulal>  he  is  as  much  obliged  to  fign  a  releafe^  as  if  he  a£kualiy 
fcceived  it.     Salk.  75. 

If  money  be  awarded  and  not  paid,  the  party  may  either  hard  4^.6.  i.a. 
his  firft  a£^ion,  or  adion  of  debt  j  for  if  there  be  payment,  the  J°  "•^'  '*• 
firft  wrong  was  determined  5  but  otherwife  he  cannot  plead  the  28.  49  E.  3. 
award  as  a  determination  and  bar  of  the  wrong ;  for  fince  the  3*  *-  Roll* 
award  of  arbitrators  doth  not  bind  any  man's  property,  as  judg-  ^^^'5,^^' 
ments  at  law  do,  it  is  fit  the  party,  when  he  pleads  it  in  bar,  fhould  69.  pi.  1/ 
(hew  an  execution  at  the  time  appointed.  7^*  p'*  '9* 

Carth.  1 17.  and  ^tt<rr«* 

As  to  the  performance  of  the   award,  if  there  be  no  time  ao  E.  4,  g. 
limited,  it  is  to  be  performed  in  a  convenient  time.  where  tl»e 

*  party  (hall 

beexcufed  by  the  a£t  of  God,  vide  21  E.  4.  70.  '  Where  the  thing  awarded  to  be  done,  becomes  im« 
poflible  by  the  a^  of  a  (Granger,  vUit  %  Mod.  27, 18. 

Though  an  award  cannot  be  made  part  at  one  time  and  part  at  S£.4«  io« 
another,  yet  it  may  be  performed  part  at  one  time  and  part  at  an- 
other 'y  for  the  nature  of  the  thing  may  require  performance  at 
different  times  and  places. 

An  award  for  one  party  to  deliver  a  releafe  or  bond  to  the  iLeon-ixo^ 

other,  if  that  one  party  delivers  it  to  -^.,  who  delivers  it  to  5.,  '^''  ^" 

n^ho  tenders  it  to  the  other  party,  who  rcfufes,  this  is  a  good  oWigatioiT 

performance  of  the  award.  for  perform- 

ing an 
award,  by  which  award  the  parties  were  to  give  mutual  releafesy  the  defendant  pleaded  that  he  made  a 
retnfe  to  the  plaintllx,  and  delivered  it  to  y.  S*  for  his  ufe }  and  this  was  held  a  good  performance  of 
the  award,  for  the  defendant  could  not  plead  non  tfi  fadum^  neither  could  he  countermand  it;  and  as 
the  arbitrators  had  not  appointed  any  place  where  the  reieafies  ihould  be  delivered,  if  the  plaintiff  /hould 
•bfent  himfelf,  it  would  be  very  inconvenient.     Cro.  £iia.  54. 

tf  the  fubmiflion  be  of  a  Chancery  fuit,  and  the  arbitrators  Roll.  Rep, 
award  that  the  fuit  (hall  ftay,  and  that  one  be  quit  againft  the  7»^' 
other  for  all  matters  in  the  bill,  it  is  fufficient  performance  to  fay  to  96.  ^^ 
that  the  oxhttjtetit  quietus^  though  he  did  not  procure  an  adlual  Cro.  jac. 
difcharge  ;  but  where  one  by  deed  is  obliged  to  acquit  another  of  l^' 
fuch  a  debt,  or  fuch  a  fuit,  it  is  not  fufficient  to  fave  him  harmlefs,  was  referred 
but  he  muft  procure  an  aAual  difcharge  j  but  the  award  here  being  by  confent 
ytod  Jlaret  quietus ^  means  no  more  than  that  the  party  fliould  be  J^^hr^'of* 
acquitted  by  force  of  the  award  itfelf,  and  not  that  another  dif-  the  jury, 
charge  (hould  be  procured  \  and  in  this  cafe  if  a  new  bill  be  exhi-  and  befor* 
bited,  yet  that  is  no  difturbance  to  incur  a  forfeiture  without  pro-  Jjjfj'j^!^* 
ccfs  ifluing  out,  as  the  fubpigna^  for  till  procefs  the  party  is  not  one  of  the 
adually  molefted*  pa^-t'cs  fcnr- 

ed  the  arbi- 
tnton  with  a  fubpmna  out  of 'Chantetf.  This  was  holden  to  be  a  breach  of  the  rule,  and  an  attach- 
nent  tdfi  was  granted.  Salk.  73.  Under  a  rule  of  court  to  abide  by  an  award,  and  not  to  bring  any 
bill  in  equity,  an  award  is  made,  that  A*  diall  pay  to  S»  20  /.  .*  this  award  A,  moves  the  court  to  fet 
afide ;  but  the  court  confirming  it,  he  pays  the  money,  and  then  files  a  bill :  this  i)  a  high  contempt 
«  ^  »  his  coonfel,  and  attorney.     Rex  v.  James  Wheeler,  3  Burr.  1256.] 

But  if  a  man  fubmits  a  rent-charge  to  arbitration,  and  the  ar-  %  Buift.  96.. 
bitrator  award  quodjiant  quktus  of  the  rent,  he  who  hath  the  rent*  j[  *Ij^7^ 

Q^  *     ought  "^    ^ 


^ 
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acfuutus  ought  to  telcafe  the  fame  to  the  otber^  tn  performance  of  tba 
fwrna^**'  award,  for  to  be  quit  of  the  rent  fuppofes  the  demand  not  in  being. 

tbia  it  noc  goody  unleft  it  be  afioa&y  tfXa&d,  becuile  the  king  may  profecute  it.    %  Bolft-  96. 

Cfo.  Jac.  If  an  award  be  that  the  plaintiff  fliall  not  profecute  or  pro« 
^S*  ><^  ceed  in  a  fuit  the  fame  term,  the  entry  of  a  continuance  is  no 
S.  p.*  If  mk  t>reach  of  this  award,  for  otherwife  the  party  can  never  after* 
•ward  be      vrards  go  on  in  this  a^ion. 

not  to  con- 

timie  the  fuit*  if  the  {larty  continiie  it  by  attorney,  chtt  it  a  breacb  j  but  if  the  attoraey  concimie  it 

vHthout  bu  knowledge^  it  it  no  bieachi    Cro.  Jac.  515. 

(La.It.aym«  If  an  award  ordet  a  defendant  to  re-aflign  to  the  plaintiff  an 
^34*  eftate  in  mortgage,  he  is  bound  to  dg  fo  without  requeft. 

so  Mod.  An  award  that  all  fuits  ihall  ceafe  between  ^«  and  S.  does  not 

*^*  ^a"*  ^*^^"^  *^  '^^  between  A.  on  the  one  fide,  and  B.  and  C.  or  A 
^  ''^  *    and  his  wife  on  the  other,  fo  that  the  profecution  of  flich  a  fuit 

is  no  breach  of  the  award. 
Mo.  3.  p.  8.       Where  an  award  was  that  one  fliould  make  a  leafe  for  years  to 
another  rendering  rent,  and  the  leafe  was  accordingly  made,  it  was 
holden  that  the  arbitration-bond  was  not  forfeited  by  the  non-pay- 
ment of  the  rent,  becaufe  the  leffor  had  his  proper  remedies  for 
that  by  diftrefs  or  debt ;  but  if  the  award  had  been  that  the  leffee 
Str.  903.      Hiould  pay  the  rent,  the  bond  had  been  forfeited.    So  if  it  be 
1  Barnard,    awarded  that  one  (hall  enter  into  a  bond  for  the  payment  of  money 
^  ^*  to  another,  the  entering  into  the  bond  is  a  fulEcient  performance  of 

the  award,  nor  will  the  non-payment  of  the  money,  according  to 
the  condition  of  fuch  bond,  be  any  breach  of  the  award. 
Baker  y.  Where  the  award  orders  a  releafe  to.  a  time  beyond  the  fub- 

Rochcftfr,  naiflion,  a  releafe  to  the  time  of  the  fubmiffion  is  a  fufficient 
Squii«  ▼.      perxormance. 

GrcTelly  6  Mod.  34* 

•wectT.  A  confiderable  number  of  years  having  elapfed  fince  the 

iWe,  Ca.  uT^nJtiag  of  an  award,  i«  no  obje£Uon  to  the  party  being  called 
TmcL  384.  npon  to  perform  it.] 

3  BtiJft.  65.       An  award  is  made  to  infeoff  J.  S»     J.  S.  comes  and  deCres 
the  party  to  infeoff  J.M,  and  him  to  the  ufe  of  himfelf  ^  (and  it 
is  done  *,)  this  is  a  good  performance  of  the  award,  for  though  the 
con(tru£lion  of  the  fenfe  of  the  award  is  to  be  taken  on  the  ex-       I 
prefs  words,  yet  what  is  a  performance  of  the  aniurd  is  to  be       I 
taken  according  to  the  intent  of  the  arbitrators. 
Moor,  3.  A  man   cannot  plead  generally  the  award   performed,  but 

ffl*  9*  he  ought  to  fet  forth  the  award,  and  therein  how  he  hath  per* 

formed  it. 


(G)  Of  the  Pleadings  in  Awards* 

49  E.  3.  3*  1 F  the  arbitrators  award  money  to  be  paid  at  a  day  to  come,  thiV 
Koil.  Abr.  1  13  a  good  plea  in  bar  in  an  adlon  of  trefpafs  before  the  day, 
Tktw  U^^  becaufe  it  is  dcbitum  in  prafcnii^  though  folvindum  in  futuro:  and 

if 
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y  31  ^arty  might  have  an  a£lion  of  trefpafs  before  the  day,  atid  difTerenM 
recover^  he  might  have  an  a£^ion  of  debt  after  the  day,  and  fo  a  ^^^  « 
double  fatisfa£lion  for  the  fame  tiling.  ratis^iaioo 

and  an  award  ;  for  in  an  accord  a  man  muft  plead  prefent  fatisfaflrion,  and  it  is  no  plea  in  bar  to  plead  in 
atiCord  with  fatisfadion  at  a  day  to  eome,  for  in  all  peffonal  injuries  the  \tw  giVei  daihaget  at  an  equiva-* 
loot;  and  when  the  party  accepts  of  an  equivalent,  there  Is  no  injury  or  caufe  of  complaint,  and 
therdbrc  a  prefent  fatisfa^ion  is  a  good  plea ;  but  where  the  wrong-doer  promifet  a  future  fatisfac- 
tion,  the  injury  continues  till  fatisudlion  is  made,  and  confcquently  therfe  it  a  caufe  of  complaint  in 
being,  and  if  the  trefpafs  were  now  barred  by  this  piea,  he  could  have  no  remedy  for  the  future 
fiUthCboriy  for  that  fuppofes  the  injury  ftill  to  have  continuance;  but  where  perfons  fubmic  to 
arbitration,  the  arbitrators  are  judges  of  the  iujury,  and  if  they  award  money  payable  at  <  day  tn 
come,  that  is  a  good  award,  and  may  be  a  good  plea  in  bar  to  an  a^ion  of  trefpafs  brought  in  the 
mean  time,  bccaule  this  thereby  becostes  an  immediate  debt  attainable  by  law.  5  £•  4.  7, 
Piowd.  5.  b. 

It  was  formerly  holden,  that  an  award  of  a  rcleafe,  a  horfei  RoU-  Abr. 
a  quart  of  wine,  to  enter  into  an  obligation,  or  any  other  colla-  ^J^  ^ 
teral  matter  in  fatisfaftion,  without  performance,  was  no  good  pi,  19, 
plea  in  bar ;  for  were  it  a  good  plea  in  bat,  the  plaintiff  could 
have  no  remedy  afterwards  to  compel  the  party  to  do  the  thing 
awarded,  for  by  the  bar  the  trefpafs  would  be  nullified* 

But  it  has  been  fmce  holden,  in  an  action  on  the  cafe  upon  a  Cartfa.  ^jU 
fpecial  promife  made  by  the  defendant  to  deliver  a  parcel  of  ^"^^^ 
hops  to  the  plaintiff  on  fuch  a  day  and  place,  on  a  certain  price  and  Bernard 
agreed  on,  CsTr.  to  which  the  defendant  pleaded  in  bar,  that  after  adjudged, 
the  promife  made,  both  he  and  the  plaintiff  referred  all  matters,  ZjJ?'^^'^* 
and  that  the  arbitrators  awarded  that  the  defendant  (hould  re-  pi. ,.  s?*c« 
leafe  the  plaintiff,  and  that  he  fhould  releafe  the  defendant  of  i^*  Raym. 
all  aftions  and  demands  whatfoever ;  and  alleged,  that  from  the  **Tl^'  9.^ 
time  of  the  award  hitherto,  he  was  always  ready,  and  yet  is,  to  ference 
•  releafe  the  plaintiff  according  to  the  award,  i^c.     And  upon  de*  there  talun, 
murrer  to  this  plea,  after  feveral  debates,  it  was  adjudged,  that*  ^JJ^^ 
this  award  was  no  bar  to  the  a£tion,  becaufe  nothing  was  awarded  collateral 
but  only  mutual  releafes  from  each  other,   fo  that  the  award  thing  to  be 
itfclf  Is  no  bar,  but  ^he  thing  awarded,  when  executed,  would  ^^*i^l^ 
be  a  bar  -,  and  a  difference  was  taken  where  any  thing  is  awarded  ed,  and  the 
in  fatisfa£^ion,  there  the  award  itfelf  is  a  bar  before  it  is  per-  ^^  dif- 
formed ;  but  where  nothing  is  awarded  but  releafes  on  both  (ides,  l^^l^i^[^^y 
there,  when  the  award  is  executed,  the  releafe  will  likewife  be  be  pleaded  in 
a  bar  :   and  the  court  held,  that  the  defendant  may  bring  his  ac-  *>"»  though 
tion  againft  the  plaintiff  for  not  releafing  according  to  the  award,  eTi^ficM^f 
and  therein  ought  to  recover  all  his  damages  and  cods  loft  in  a  releafe 
the  aftion  againft  him.  ^^^^^^  ^^.^^  ^^^^^  „^  ^^  ^^^    yidet^^.  m. 

The  above  cafes  muft  be  underftood  where  the  a£lion  was  Keiiw.  itu 
brought  before  the  time  for  performing  the  award  was  expired  ;  ^®"-  Abr. 
for  if  an  award  be  to  pay  money  at  a  day  to  come,  and  the  Dyer,7e. 
Money  be  not  paid  at  the  day,  and  afterwards  nn  aftion  of  tref-  Hob.  49. 
pafs  be  brought,  this  is  no  good  plea  in  bar,  for  no  man  can  ?^?"^^^^' 
plead  this  in  bar  without  (hewing  he  has  paid  the  mbney  •,  for  it  p* ,'   ^ 
is  againft  natural  juftice  to  make  one  default  and  wrong  an  ex-  Ld.  Raym. 
Cttfc  for  another  j  but  if  the  party  tender  it  at  the  day,  and  the  **^* 
other  rcfufe  it,  then  it  is  a  good  plea  in  bar,  it  being  his  own    *"  '  ^^  • 
fault,  and  he  liath  ftill  a  remedy  for  the  money. 

0^4  An 


232  0t;btttament  anH  amatti* 

[FarrerT.  An  award  which  does  not  extend  to  the  whole  of  the  tfaidjl 
^' aa  tott  ^^"^^"^^^>  ^^  ^^^  ^  g^o^  P^^^  to  an  a£lion  on  the  demand. 

▼.  Davy,  I  Ld.  Raym.  6iz* 

(a)  7H.  4.  To  an  aftion  of  trefpafs  a  defendant  may  fomctimes  plead  an 
44  b.  p  I's  ^^^^^  made  oA  fubmiflion  by  the  plaintiff  and  (a)  a  ftranger:  fo 
(S)  Thorn-*  he  may  plead  {b)^  that  the  trefpafs  complained  of  was  committed 
Hnfon  ▼.  by  the  defendant  and  another,  and  that  the  matter  was  afterwards 
Com.  Rep.  f^bmitted  to  arbitration  by  the  plaintiff,  the  defendant,  and  the 
328,.  other  trefpafler. 

4Ter.Rep.  To  a  plea  of  an  award,  the  plnintifFmay  reply  that  the  fubjeS 
H^*  matter  of  his  aftion  was  not  included  in  the  reference,  tliough 

the  terms  of  fuch  reference  were  general,  of  all  matters  in  differ- 
ence,' and  the  caufe  of  aftion  was  in  point  of  faft  fubfifting  at 
the  time  of  tlie  reference.] 
Leon.  71.  If  in  an  aftion  of  debt  upon  an  award,  the  plaintiff  declares 
That  the  (j^^^  ^jj^  arbitrators  did  make  an  award  that  the  defendant  fliould 
dccltretha/  P^T  ^"^^  ^^^  plaintiff  10/.,  this  is  a  good  declaration,  though 
intir  alia  it  nothing  is  flicwn  to  have  been  awarded  on  the  other  fide  ;  for 
*d"  *!?"*'  it  is  fufHcient  for  the  plaintill  to  fet  forth  tliat  part  of  the  award 
Rep.  31*.  which  entitles  him  to  his  aft  ion ;  and  if  the  defendant  will  im- 
Sid.  161.  peach  the  award  for  any  thing,  he  muft  fhew  it  fpecially  on  his 
CoMr.366.  ownpart, 

[In  an  action  * 

oa  the  award  itfelf  it  It  neccflfary  to  fet  out  in  the  declaration  only  fo  much  as  is  fuificient  to  fapport  the 
pUintiff***  cafe  :  bai  ui  >n  a£iion  of  debt  on  the  arbitration- bond,  the  whole  demand  muft  be  fet  oot 
at  lengthy  though  Holt,  Ch.  J.  thought,  that  even  in  tiiis  c.ife  the  omiilion  of  that  which  it  void 
would  not  be  material.  2  Burr.  178.  i  Salk.  72.  There  i&  this  difl^eience  again  between  anions  on 
the  award  itfelf,  and  anions  on  the  arbitration-bond  :  in  the  former  cafe  the  pUintiflF  muft  ftate 
a  mutual  fubmiifion ;  in  the  latter,  it  is  unnecefTary,  for  by  oyer  it  appears  on  the  face  of  the  coBoi- 
tion,  and  the  pica  of  nul  agardfatt  admits  it.     z  Str.  923] 

Sand.  -z6.  ^^  ^"  aftion  of  debt  upon  a  bond  conditioned  for  the  perform- 
VeaJ  and  ance  of  an  award,  the  defendant  pleaded  that  the  arbitrators  did 
Warjierj  makc  an  award  that  the  defendant  (hould  pay  to  the  plaintiff 
Court  would  3100/.,  and  fliould  givjc  to  the  plaintiff  a  general  relcafe,  and 
not  give        pleaded  that  he  had  paid  the  money  and  given  a  releafe  accord- 

lor*th*de  ^"g'y»  ^"^  ^^^  ^^^  ^^^  what  on  the  part  of  the  plaintiff  was 
fendant,  but  awarded  to  be  done  5  and  the  plaintiff  replied  without  fliewing 
fuffcird  the  the  Other  part  of  the  award  in  his  replication,  and  took  iffue  that 
difcontfnu-  *^^^  defendant  had  not  paid  the  money ;  and  the  defendant  put  in 
becaufe  they  an  infufficient  rejoinder,  upon  which  the  plaintiff  demurred  j 
apprehend-  ^lwA  per  Cur*  the  plaintiff  cannot  have  judgment,  becaufe  tlic 
oni'^a^trklc  ^^ard  as  fet  forth  and  agreed  in  pleading  is  void ;  but  if  the 
in  the  plead-  plaintiff  would  havc  helped  himfelf,  he  ought  to  hare  ihewn  the 
ing,  for       other  part  of  the  award  before  he  had  taken  iffue. 

which  th*:  '' 

chief  juflice  repichended  Sanders,   who  excufed  himfelf  by  reafon  of  the  feverity   of  the  award. 

2  Kcb.  5-S.  S.  C. 

Yelv.  X52.  If  in  debt  upon  an  obligation  conditioned  for  the  performance 

Cro.  }ac.  Qf  ^j^  award,  the  defendant  pleads  nuHufn  fecerunt  arbitrium  ,-  and 

1 02!  s^.'  ^^^  plaintiff  replies,  and  ftiews  the  award,  he  muft  alfo  fliew  the 

arguendo,  brcach,  without  which  he  hath  no  caufe  of  action,  for  the  obligsi- 

KJiJe  Stiie  ^Iqj^  ^3  guided  by  the  condition  ;  and  though  the  defendant  caA 


429.  where 


make 
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make  no  anfwer  to  the  breach,  jtt  it  ought  to  appear  to  die  jt  *»  ^d 
court  that  the  plaintiff  hath  caufe  of  aftion.  ^^^^^  ,i,  ^^^  ^^^  ^'„*,  b^ 

But  if  in  debt  upon  bond  to  perform  an  award,  and  oyer  of  the  Sid.  %^. 
condition,  the  defendant  pleads  nonfubmifitf  the  plaintiff  (a)  need  ^'f^jjf^ 
not  affign  a  breach,  for  the  defendant  puts  the  whole  ftrefs  of  his  p|e^  ^  ^^ 
caufe  upon  a  matter  antecedent  to  the  alleging  of  a  breach  ;  for  leafe. 
if  there  be  no  fubmiflion  there  could  be  no  award,   and  con-  yd^***'  ^^ 
fcquentJy  no  breach  of  it. 

If  in  debt  upon  an  obligation  conditioned  for  the  performance  Leon.  304. 
of  an  award,  the  defendant  fhews  that  the  arbitrators  did  make  PT^"  J/'* 
an  award,  that  the. defendant  before  fuch  a  day  fhould  pay  to  the  jJdg^  hj 
plaintiff  1 00/. ,  or  otherwife  fliould  procure  one  jf .,  being  a  (Iranger,  three  judfei. 
to  be  bound  to  the  plaintiff  for  the  payment  of  12/.  per  annum  to  *?!!^  1?*^* 
the  plaintiff  for  his  life  \  and  the  defendant  pleads  that  he  hath  that  the 
performed  the  faid  award,  and  the  plaintiff  replies,  that  the  de-  pUiotiff 
fendant  hath  not  paid  the  faid  100/.  without  faying,  nor  hath  ^^Jj^^ 
procured  A.  (^c.  yet  this  is  a  good  replication,  for  the  award  as  whole 
to  that  part  is  merely  void,  and  therefore  the  plaintiff  {b)  need  »ward,  and 
not  take  notice  thereof.  STuIT" 

voald  have  adjudged  one  part  void,  and  not  to  be  done.  Leon.  140.  S.  C*  (b)  So  if  theaward  be,  that 
the  defendant,  together  with  a  ftranger,  fhall  enter  into  a  bond,  in  the  alignment  of  a  breach  the 
plaintiff  muft  not  fay  that  the  defendant  and  (Iranger  did  not  enter  into  a  bond,  for  though  both  did 
not,  Jtt  the  defendant  alone  might  enter  into  bond.  Godb.  165.  [If  an  award  be  good  in  fv%%  and 
bad  in  pare,  it  is  fufficient  to  afilgn  a  breach  in  that  part  which  is  good.    2  Wilf.  293.] 

*  It  would  have  been  better  if  the  plaintiff  had  fhewn,  that  neither  the  one  thing  nor  the  other  had 
been  done. 

[Where  an  award  was  that  the  defendant  (hould  pay  to  the  2 Wilf.  267. 
plaintiff  16 L  ioj.,  and  all  fuch  cofts,  charges,  and  expences  at  ^^\^ 
the  plaintiff  had  been  put  unto  in  a  caufe  then  depending  be*  AddifoaT. 
twecu  them,  and  that  thereupon  they  (hould  execute  mutual  re-  Grajf. 
leafes,  it  was  holden  that  the  breach  was  properly  aSigned  in  the 
non-payment  of  the  16/.  lox.  only  ;  for  that  the  bond  was  for- 
feited by  the  breach  of  any  one  part  of  the  award,  and  the 
recovery  in  this  a£bion  would  be  a  bar  to  any  future  a£lion 
brought  on  the  bond  for  the  cofts,  (5*^.  when  afcertained.] 

In  an  a£iion  of  debt  upon  an  award,  it  is  not  (c)  neceffary  for  2  Brownl. 
the  plaintiff  in  his  declaration  to  lay  time  or  place  where  the  P7\ 
award  or  fubmiflion  were  made;    but  if  the  defendant  denies  where aa 
either,  the  plaintiff  may  reply,  that  the  award  or  fubmiflion  was  award  it 
made  at  fuch  a  place.  ?****?*  '*^ 

*  barofatref. 

P>if,  a  phKe  muft  be  laid  where  the  fubmiflion  was  made.  Cro.  Elix*  66.  The  plaintiff  need  not  fet 
^nth  tfae^ro^^rf  in  curia,  becaufe  it  is  no  deed.     Stile  459. 

[To  a  plea  of  nul  agard  the  plaintiff  replied  that  an  award  was  Biflei  r. 
inade  after  the  execution  of  the  bond,  and  before  the  exhibiting  of  ^^^t  l 
jus  bill  (to  wit)  on,  ^c.  in  the  condition  mentioned.     It  was  ad-        '  ''^^' 
judged  on  a  fpecial  demurrer,   that  the   time  of  making  the 
award  is  pofitively  enough  alleged  under  the  fcUicety  and  that  the 
defendant  might  have  taken  iffue  upon  it. 

In  debt  on  an  award  to  pay  fo  much  money  and  to  execute  Bell  ▼. 
mutual  releafes  to  the  date  of  the  arbitration-bond,  judgment  Simpfon, 

will  »^»^-*«»' 
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win  not  be  arreted  becaule  it  does  not  appear  apon  the  rec<^d 

that  theit  was  any  arbttration^bond^  though  this  perhaps  may  bo 

a  good  objedixon  at  the  trial. 

Headflfon        In  debt  upon  bond  conditioned  to  perform  the  award  of  J,  S., 

2o^**sS?'  fo  w  it  1^  made  in  writing  under  his  hand  and  feal,  C^r.  it  is  not 

ii6.       *    fufficient  for  the  plaintiff  in  his  replication  to  (late  that  J.S. 

made  his  award  in  writing,  and  to  fet  it  out,  bat  he  muft  Ihev 

that  it  was  under  his  hand  and  feal,  putfaant  to  the  terms  of  the 

fubmiflion.] 

Cro.  Jte.  If  there  be  a  fubmiflion  to  the  award  of  y.  S.,  fo  that  the  faid 

577-  By     award  be  made  under  his  hand  and  feal,  on  or  before  the  5th 

againftflM    ^^7  o!  September  following,  ready  to  be  delivered  at  the  fhop 

chtefjoftice,  of  J4  N*  in  the  Excbangef  London^  and  in  an  a£lion  of  debt 

^^  ^Y   .  ^P^'^  ^"  award  made  thereupon,  the  plaintiff  declares  that  the 

tion  there/  f^icl  J*  S,f  under  his  hand  and  feal  the  4th  day  of  September  fol- 

^d  allega.    lowing,  apuJ  Caftrum  Ebarum,  did  make  an  award  ad  tunc  &  ih\^ 

^r^Vto  ^^P^^^  to  be  delivered  at  the  fliop  of  the  faid  Ji  N.  in  the  Ex^ 

be  delivered   change^  London  /  this  is  no  good  declaration,  for  the  parties  are 

•t  the  faid     not  bound  to  take  cognizance  of  the  delivery  elfewhere  than  at 

KwM*""  Ae  Pl»«  appointed. 

%vill  enough ;  but  it  was  adjourned,  ft  RolL  Rep.  I93.  S.  C*  adjourned.  3  Mod.  331.  S.C4  cited  as 
if  adjudged.     ^iJ^  ftLcY.  68.     L*  Rayni.  533. 

Sid.  37o«         If  in  debt  upon  an  obligation  conditioned  for  the  performance 
of  an  award,  fo  as,  (5*r.  the  defendant  pleads  no  award  made, 
and  the  plaintiff  replies,    that  ante  exhihitienem  bilUy  fcUicet  the 
14th  of  June  (which  was  a  day  within  the  fubmilfion)  the  arbi- 
trators made  an  award,  fie.  and  the  defendant  demurs  generally, 
the  plaintiff  (hall  have  judgment,  for  though  the  plaintiff*  ought 
to  have  replied,  that  the  arbitrators  made  their  award  before  die 
day  limited  to  them,  yet  this  is  form  only,  and  helped  by  a  ge- 
neral demurrer. 
(Brown  t.        But  no  aAion  will  lie  upon  the  arbitration-bond,  if  it  appear 
E*^"o?3.    ^^^^  ^^  award  was  made  after  the  time  limited  in  the  bond, 
^Ter.Repl   though  fuch  time  were  enlarged  by  the  mutual  confent  of  the 
592.  n.       parties.] 

jMod.330,  If  in  debt  upon  a  bond  conditioned  for  the  performance  of 
J I  Mod.  jjj  award,  fo  as  it  be  made,  Wr.  and  ready  to  be  delivered  to  tHe 
x2*Mod.  parties,  or  to  fuch  of  them  as  (hall  defire  the  fame ;  the  defend- 
234.  317.  ant  pleads  nullum  fecerunt  arbitriuniy  and  the  plaintiff  replies, 
Ld.  Raym.    jjj^j  fg^g  f^^h  the  award,  and  fhcws  a  breach,  but  doth  not  fay 

533-  989''  ^^*'  *^  ^^^  ready  to  be  delivered  to  the  defendant,  yet  this  is  a 
Lutw.  good  replication ;  for  when  the  award  is  made,  it  is  ready  to  be 
forthit  W*  ^Icliv^'^c^  ^^  ^^  parties,  or  to  fuch  of  them  as  defirc  it,  fo  that  it 
letter  (?)  muft  be  delired ;  and  if  denied,  the  party  may  plead  that  matter 
fupra,  fpecially. 

ftVent.  142.      If  in  debt  upon  an  obligation  conditioned  for  the  performance 

SVerSy?"*   ^^  ^^  award  in  writing,  or  by  word  of  mouth,   the  defendant 

pleads  no  award  made,  and  the  plaintiff  replies,  that  at  the  time 

of  the  bond  and  award  he  had  an  aAion  agfiiinil  the  defendant 

for  fcandalous  words,  and  that  the  arbitrator  ore  tenus  did  de* 

8  clare 
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clare  and  publiih  his  award  in  mannct  foUowingi  vizi  That  the  («)  But  if 
defendant  ihould  pay  to  the  plaintiff  12  guineas,  and  all  fuch  ^^^bl^in 
money  as  he  had  expended  circa  profecutionem  placitaf  prad\  bfc,  writing  in 
this  is  a  good  award,  and  well  fct  forth,  although  the  award  fochformrf 
dodi  not  mention  any  fuit  before  5  for  he  that  fets  forth  a  parol  jJ^JJ^^^'o"* 
award  is  not  {a)  tied  to  the  very  words,  but  it  is  fufficient  to  been  good, 
(hew  the  effe£l  and  fubftance  of  what  was  awarded  by  word  of  »Vent,242, 

[An  award  was  that  the  defendant  (hould  pay  to  the  plaintiff  Lee  ▼• 
11/.  on  or  before  the  7th  day  of  May,  and  the  breach  affigned  in  ^^'^* 
that  the  defendant  did  not  pay  the  faid  ill.  fecundum  formam  et 
r^tBum  arbitrii  pradiBi :  and  the  Court  held  it  to  be  well  enough, 
though  they  faid  that  it  would  have  been  more  correct  to  have 
affigned  the  breach  in  the  very  words  of  the  award.] 

A  man  cannot  plead  generally  the  a,ward  performed,  but  he  Moor,  j. 

Sought  to  fet  forth  the  award,  and  (hew  how  he  hath  per^  pI*  9* 
mcdit.  •  ^  i^v^ 

be  to  jMjr  the  rent  mentioned  in  fuch  an  indentare,  the  defendant  in  pleading  performance  need  not  fet 
fortA  the  indenture,  bat  refer  generally  to  it.  i  Vent.  87.  But  if  it  be  to  be  paid  in  fuch  manner  and 
St  fuch  times  as  is  expreifed  in  tiie  indenture,  then  it  muft  be  fet  forth  at  large.  Venti  87.  So  if 
10  award  be  to  pay  money  given  by  will.    Vent.  87. 

In  pleading  a  countermand  to  a  fubmiflion  to  arbitration,  it  8  Co.  8s« 
heed  not  be  alleged  that  the  party  gave  notice  to  the  arbitrators, 
for  without  that  it  is  no  countermand,  and  therefore  if  no  no- 
tice be  given,    iffue  may  be  joined  upon  the  point  quod  hon 
revocavit. 

If  the  fubmiifion  be  by  word,  though  the  award  be  by  deed,  Co.  Lit. 
the  party  may  {c)  wage  his  law ;  for  though  a  deed  cannot  be  *|5' 
diflblved  without  deed,  yet  a  verbal  contrafk  may  be  dlflblved  by  *r)*And  ^' 
word  only ;  and  this  iu  its  original  is  a  verbal  contrafl.  therefore  an 

a^on  of 
Mt  win  not  lie  agaiaft  the  adminiftrator  wbofe  inteftate  was  party  to  fuch  an  award.    Cro.  £I]z.  6oo« 

If  in  debt  on  a  bond  for  peifermance  of  an  award,  the  defend-  SaUe.  72. 
ant  pleads  no  award,  and  the  plaintiff  fets  forth  an  award  with  a  P^*  9- 
pr^ert  in  cuf^^  and  the  defendant  craves  oyer,  and  then  demurs  7 15.^^^  2* 
for  variance  between  the  award  fet  out  in  die  replication  and  the  Mod.  534. 
f^r,  and  the  variances  appear  material,  the  defendant  muft  have  ^Tj^^ 
judgment;  otherwife  if  the  variance  had  been  as  to  thofe  parts  goia  adl^" 
in  which  the  award  was  void ;  and  though  in  debt  on  an  award  judged. 
the  plaintiff  {d)  need  not  fet  forth  more  than  makes  for  him,  yet  J^^*^^'^'* 
it  is  otherwife  in  debt  on  a  bond,  for  ^^ere  the  plaintiff  muft  yy\  Lit!* 
reply  the  whole  award;   and  if  fuch  replication  be  without  a  Rep. 31  j. 
frofert,  the  defendant  {e)  may  reply  nul  tiel  agard.  J^vSI^' 

^^  4S9*;  where  it  it  faid,  that  the  plaintlif  need  not  fet  forth  a  pr^ftrt  thereof  m  wrta,  becaufe  it  is 
BO  dttd.    But  it  is  the  fafcA  way. 

If  an  award  be  made,   that  certain  buildings  ereAed  on  a  Saik.  76. 
wharf,  which  were  a  nuifance  to  the  plaintiff,  Ihould  be  pulled  P^- J^- 
down  within  thirty-eight  days  from  the  date  of  the  award,  l^c.  *076.  ^^'^ 
and  upon  nul  agard  pleaded  the  plaintiff  fets  forth  an  award,  but  6  Mod.?4d, 
without  date ;  yet  this  is  well  enough,  for  the  date  (hall  be  com-  ^^l^^ 

puted 
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pated  from  die  making  of  th:  award,  as  a  deed  takes  its  dztd 
from  the  delivery,  though  a&ually  dated  on  another  day. 
fMitf-  Ef •  An  award  may  be  pleaded  to  a  bill  to  fet  afide  the  award,  and 
(1)  VaUu  *^P^"  ^^^  account  \a) ;  and  it  is  not  only  good  to  the  merits,  but 
305.  5or.  likewife  to  the  difcovery  (^)  fought  by  the  bill.  But  if  fraud  or  par- 
li)  3  Atk.  tiality  are  charged  againil  the  arbitrators,  thofe  charges  muft  not 
5*9*  ^44-  Qoij  lie  denied  by  way  of  averment  in  the  plea,  but  the  plea  muft 
ie)  *  Acfc.  ^  fupported  by  an  anfwer,  (hewing  the  arbitrators  to  have  been 
396.  501*     incorrupt  and  impartial  (r). 

Kia  ▼.  A  mere  agreement  to  refer  matters  to  arbitration,  where  no 

HoUifter,  adual  reference  has  taken  place,  or  is  depending,  will  not  ouft 
MitcLdl  %?   ^^  jurifdidion  of  any  court  either  of  law  or  equity. 

Harrit,  %  Vex.  jun.  j%^.  4  Br.  Ch.  Rep.  311.  S.  C.  Weaiogtoa  ▼•  M^lnvoik,  a  Atk.  569.  Fide 
Hii/bldc  ▼.  Feimiiif y  2  Br.  Ch«  Rep«  336.  coarr. 

[(H)  In  what  Cafes  the  Performance  of  an  Award 
may  be  compelled  by  Attachment,  and  the 
Courfe  of  Proceeding  to  be  taken  in  order  to 
obtain  it. 

*  

'npHE  fubmiflion  to  arbitration  being  made  a  rule  of  Court,  an 
^    attachment  is  granted  againft  the  party  refufing  to  perform 

the  awards  as  for  a  contempt  of  that  court  of  which  the  fub- 

miffion  is  a  rule. 
Rnv.Myeny    The  attachment  in  this  cafe  is  only  in  nature  of  a  civil  execa« 
Rep*^6.    ^®"*  ^^^  therefore  cannot  be  executed  on  a  Sunday. 
Robini  ▼.         But  it  is  fo  far  criminal,  that  the  motion  for  it  cannot  be 
sS^f*      grounded  on  the  affirmation  of  a  Quaker. 

1  Keb.  130.  The  courts  of  law  were  for  fome  time  rather  fcrupulous  about 
13$.  559.  Interpofing  in  this  fummary  way  in  order  to  enforce  obedience  to 
J^  T.*^*'  awards ;  Uiough  the  courts  of  eqtity,  where  the  fubmiflion  was 
Raym.  35.  under  .One  of  their  rules,  made  no  difficulty  in  doing  it.  And 
»5**»'^«*»-  an  attachment  is  not  at  this  time  what  the  party  applying  for  it  is 
**Ch.*^*  entitled  to  ex  debito  jufliiia^  but  it  is  entirely  in  the  difcretion  of 
Caf.  185.  the  court  whether  to  grant  it  or  not:  and  therefore  they  have  re* 
Hala  V.  fufcd  it  where  there  hath  been  contrariety  of  evidence,  or  the 
1  Stn'695.  ^^^^  li2LX\i  been  a  hard  one,  or  the  perfon  againft  whom  it  hath 
Stock  ▼•  De  been  moved  hath  been  a  bankrupt,  and  incapable  of  paying  the 
T^*^*^'  money  awarded. 

Haniw.!o6.    Pcnyr.  NichotloDy  i  Burr.  lyS.  z  Or.  Pr.  272.  ifted. 

DsfibT.  If  one  of  the  parties  revokes  the  fubmiffion,  or  hinders  the 

^^2kl.***  arbitrators  from  proceeding  in  the  award,  the  court  will  grani^  aa 

p.  10.      '  attachment. 

Wcbfler  ▼•  But  if  the  party  dies,  there  is  no  remedy  by  attachment  againft 

BtAopf  2  his  reprefentatives,  for  the  contempt  dies  with  him.     And  there^ 

p*"foS^  fore  the  Court  will  not  day  proceedings  in  an  a£Hon  upon  the 

CroTf,     '  fubmiffion  bond,  or  upon  the  award,  though  the  party  be  in  cnf<* 

«  Bttati*  tody  on  the  attachment    But  they  will  ziot  grant  an  attachment, 

»»7-  unlelk 
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vnleb  under  fome  very  particular  circumftances,  where  an  a£iion  Stock  v. 
bth  been  already  commenced.     And  if  the  defendant  be  taken  in  De  Smith, 
execution  on  a  judgment,  the  attachment  will  be  difcharged,  Htrfw.*"^ 

ic6,  107.     Richardfoa  ▼.  Cbancey,  i  Batiurd*  386« 

If  exceptions  are  made  to  the  awards  though  it  be  affirmed,  an  Mormt. 
ittachmcnt  will  not  be  granted  j  for  the  non-'performancc  of  it,  s^Tt*** 
whilfl  the  matter  was  fuhjudtcs^  was  no  contempt,  p.  ii.a  Id. 

Raym.  S57.  S.  C« 

The  defendant,  a  feme  fofe,  and  the  plaintiff  agreed  to  a  re-  Anon, 
fcrcncc.    The  defendant  was  awarded  to  deliver  up  two  notes,  ^*  ^' « ^r. 
and  pay  a  fum  of  moneys  ihe  married,  and  her  hufband  refufed  ji* 2!!*' 
to  pay :  and  it  was  a  queftion.  Whether  the  court  could  grant  an 
attachment  againll  both  or  either  of  them  ? 

The  courfe  of  proceeding  in  order  to  obtain  an  attachment  is  Kvdon 
this ;  the  award  muft  be  tendered  to  the  party  againfl:  whom  it  Awards, 
is  intended  to  move,  and  if  he  refufc  to  accept  it,  affidavit  of  the  Jjf  J^i,^'* 
due  execution  of  the  award,  *and  of  fuch  tender  and  refufal,  muft  ift  tU 
be  made,  and  on  that  an  application  to  the  court  to  make  the 
order  of  nifi  prius  a  rule  of  court ;  a  copy  of  this  rule  muft  then 
be  fervcd  on  the  parly  refufing  to  accept  the  award :  if  he  ftiU 
refufe  to  acctpt  it,*  an  affidavit  muft  be  made  of  perfonal  fervice 
d£  the  rule,  and  of  .the  difobedience  to  it ;  and  then,  upon  appli-* 
catioQ,  grounded   upon   that  affidavit,    an   attachment  will  be 
prdeicd. 

Where  the  award  is  accepted,  but  the  money  being  demanded  Kyd,  si€. 
is  not  paid,  an  affidavit  muft  be  made  of  the  due  execution  of 
the  award,  and  of  the  demand  and  refufaf  of  the  money.     But  Longnua  t. 
a  demand  of  the  money  made  by  a  third  perfon  authorifed  fo  to  "gj^^ 
do,  by  indorfement  ph  the  award  unftamped,  is  fufficient  without  ^^    ^ 
any  warrant  of  attorney> 

Where  the  fubmiffidti  is  made  a  rule  of  court,  the  award  be-  i  Salk.  ^l• 
comes  fo  of  courfe,  an4  therefore  the  motion  for  an  attachment 
is  the  next  immediate  ftep,  i 

If  the  fubmiffion  ta  the  award  be  made  a  rule  of  court  under  ^"  ^* 
the  ftatute,  the  affidavits  on  which  to  move  for  an  attachment  3  TenRep. 
need  not  be  entitled  in  apy  caufe,  but  thofe  in  anfwer  muft  be  re-  6oi. 
gularly  entitled. 

If  the  time  limited  by  the  fubmiffion  expire  without  any  thing  Owen  ▼• 
being  done,  and  a  reference  to  a  fecond  arbitrator  be  fubmitted  to,  ^^*  ^^ 
fuch  fubmiffion  muft  be  made  a  rule  of  court,  and  muft  be  by  5^,.  *^^ 
the  parties  to  the  record,  elfe  the  court  will  not  interpofe  by  at- 
tachinent.     For  the  court  cannot  in  fuch  a  cafe  enter  into  the 
merits  of  the  award,  though  with  the  confent  of  the  parties,  for 
there  is  a  nullity  of  jurifdidion. 

Where  on  a  reference  at  njfipriuSf  the  plaintiff  takes  a  verdift  Kyd,  1x6. 
by  confent  for  fecurity ;  he  may  upon  an  award  being  made  in  his 
favour,  either  enter  up  judgment  on  the  verdi£t,  and  take  out 
'execution  for  the  fum  awarded,  if  it  do  not  exceed  the  fum  for 
which  the  verdi£k  was  taken,  or  apply  to  the  court  for  an  at- 
tftctuncnt*    But  be  cannot  enter  up  his  judgment  without  the  ^^'^^T* 

leave  ^''"^ 
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I  Saik.  84.  kavc  of  the  court,  and  for  this  purpofe  he  muft  have  an  affidarit 
GMnett  ^^  ^^  ^^^  execution  of  the  award,  and  the  demand  and  rcfuW  of 
Barnet/5?.  the  money  awarded,  in  like  manner  as  on  a  motion  for  an  at- 
tachment. 
RobmronT.  Upon  an  affidavit  that  the  original  award  was  loft  by  coming 
^Stt'  a6    ^P  *^  ^^  Briftol  mail,  which  was  robbed,  an  attachment  wa» 

*  ^*  *   moved  for  upon  a  copy  of  it,  and  granted  nift. 

KncMLv.  Where  a  reference  has  been  fubmittcd  to  under  an  order  of  the 

^'flrTch!'    Court  of  Chancery,  Lord  "Ihurlow  f«cmcd  to  think,  that  the  pio- 

Hep.' 36 1*,     per  motion  was  not  for  an  attachment,  but  that  the  party  refufiug 

to  perform  the  award,  (hould  ftand  committed.     And  notice  of 

fuch  motion  muft  be  perfonal,  not  on  the  clerk  in  court.    How* 

ever  nothing  was  done  in  that  cafe,  nor  is  the  practice  I^  any 

means  fettled. 


( I )  Of  compelling  Performance  of  an  Award  by 

Bill  in  Equity, 

Hall  ▼.        TT^HERE  the  award  is  to  pay  a  fum  of  money,  it  is  faid  that  a 
Hardy,  3  P.    V\     jjHj  \j^  cquitv  to  Compel  performance   is   improper:  but 

Wins.  lB9y       -  .      .  »       '  ^i.«     *  •       i-       •  r  ».  Ml 

190.  where  it  is  to  do  any  tmng  in  Ipecie,  a  court  of  equity  wiU 

fometimes  lend  the  aid  of  its  decrees  to  enforce  the  execution  of 

1  Ch.  Rep.  it.     And  a  bill  in  general  will  lie  for  performance,  either  where 
'^«  the  award  hath  been  made  under  a  fubmiflion  entered  into  by 

order  of  the  court,  or  where,  though  the  fubmiflion  be  voluntary 

2  Ch.  Rep.  or  the  award  defe£:ive  in  circumitances,  the  parties  have  long 
304.  acquiefced  in  it,  or  it  has  been  in  part  executed. 

3  P.  Wnis.       A  court  of  equity  will  decree  a  fpecifick  performance  of  an 
189, 190.     award  for  conveying  an  eftate,  where  the  defendant  hath  received 

the  confideration-money  for  doing  it. 
ft  Vem«  14.       On  a  fubmiflion  by  bond,  an  award  was  made  not  binding  by 
a  Ch.  Rep.  fojm  ^f  law,  by  which  the  plaintifi^  was  to  pay  the  defendant 
^^^*  poo/,  and  to  feal  a  releafe  to  him  1  and  the-  defendant  was  to  af« 

fign  feveral  fecurities  he  had  from  the  plaintifl^  The  plaintiff 
fold  fome  lands  to  raife  the  900/.  expeding  the  defendant  to  re- 
ceive it,  as  he  gave  him  intimation  he  would,  and  tendered  him 
the  900  /.  and  a  releafe  executed  by  the  plaintiff^ ^  and  though 
there  was  no  other  execution  on  the  plaintiff's  part,  and  though 
the  award  was  extrajudicial,  and  not  good  in  ftri£lnefs  of  law, 
yet  the  Lord  Chancellor  decreed  it  {hould  be  performed  in 
fpecie. 
J  Ch.  Rep.  On  a  bill  of  review  to  reverfe  a  decree  confirming  an  award, 
'39»  the  plaintifi^  afllgned  for  error,  that  the  caufe  was  referred  to  fear 

commiflioners,  and  but  three  certified  5  that  a  Icafe  which  he 
then  infifted  upon,  was  not  in  ifliie  in  the  caufe  \  and  that  he 
never  confented  to  the  certificate.  But  notwithftanding  thefe  ob* 
jeftions,  as  the  decree  had  been  acquiefced  in  fixteen  years  wid^ 
out  any  attempt  having  been  made  to  impeach  it,  the  court  rt» 
fufeU  to  rcvcrfc  it. 

Though 
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Though  a  court  of  equity  will  not  hold  a  defendant  to  an  Ca.  Tcm. 
award,  where  the  plaintiff  hath  negle£led  to  perform  his  part  ^'^^»  **• 
within  the  time  limited  by  the  terms  of  it ;  yet  if  the  defendant 
after  fuch  time  accept  part-^performance  from  the  plaintiff,  in 
that  cafe  a  performance  on  his  part  to  the  extent  of  what  he  has 
accepted  from  the  plaintiff  will  be  decreed. 

J.  and  B.  co-partners  fubmitted  difibrences  between  them  to  Tbompfoa 
arbitration,  and  it  was  awarded  that  a  part  of  the  ftock  in  trade  ^*  *^V 
fliould  be  depofited  in  the  hands  of  a  third  perfon,  part  thereof  ^ 
to  be  delivered  from  time  to  time  to  either  party  who  fhould  pay 
any  debt  due  from  the  partnerfhip  eftate,  the  quantity  to  be  in 
proportion  to  the  money  fo  paid  by  him.     A  moiety  of  the  ftodc 
fo  depofited  was  afterwards  taken  in  execution  by  feparate  ere* 
ditors  of  A.  as  his  property ;  upon  which  B.  the  other  partner^ 
and  t)ie  partnerfhip  creditors  filed  a  bill  to  fet  afide  the  execution, 
and  to  have  the  moiety  of  the  ftock  fo  feized,  appropriated  to  the 

Eayment  of  their  debts,  infifting,  that  it  was  fpecifically  bound 
J  the  award,  and  the  execution.  But  Lord  Hardwicke  difmifled 
the  bill,  becaufe  the  partnerfhip  creditors  were  not  parties  to  the 
fubmiffion,  or  at  all  privy  to  the  tranfa£lion,  or  under  any  obli«^ 
gation  of  abiding  by  the  award. 

Nor  will  a  bill  in  equity  lie  to  carry  into  executitn  an  award  Ibid, 
on  a  voluntary  fubmifBon,  unlefs  there  has  been  an  acquiefcence 
in  it  by  the  parties  to  the  fubmiffion,  or  an  agreement  by  them 
afterwards  to  have  it  executed. 


(K)    In  what  Cafes,  when,  and  in  what  Manner 
Awards  may  be  relieved  againft. 

117HEN  an  award  is  put  in  fuit  at  law,  no  extrinfick  circum-  Will*  r. 
^^    ftanccy  nor  any  matter  or  faS  dehors  can  be  given  in  evi-  ^f^" 
dence  to  impeach  it :  if  it  be  open  therefore  to  any  obje£lion  of  ^  wiis. 
this  kind,'  the  defendant  muft  apply  for  relief  either  to  a  court  of  14^* 
equity  by  bill,  or,  if  the  fubmiflion  has  been  made  a  rule  of  any 
coart  of  law,  to  the  fummary  and  equitable  jurifdi£iion  of  that 
court  of  which  fuch  fubmiffion  has  been  made  a  rule. 

Thefe  objedtions  being  in  general  founded  on  the  miflakes  or  aVes.  315. 
mifconduft  of  the  arbitrators,  who  are  judges  chofen  by  the  party  '  ^^  ^4» 
himfelf,  arc  received  by  the  courts  at  firft  with  a  degree  of  cau-  '       *  ^^* 
tjon  and  referve }  thougbi  if  made  out  to  their  fatisfaftion,  re- 
lief is  cenainly  afforded. 

On  a  bill  in  equity  to  fet  afide  an  award.  Lord  Chancellor  faid,  s  Venu 
That  if  it  appears  that  the  arbitrators  went  upon  a  plain  miftake,  7^5' 
either  as  to  the  law  or  the  fa  A,  the  fame  is  an  error  appearing  on 
the  face  of  the  award»  and  is  fufficient  to  fet  it  afide :  aliter^  on  3  Atic  495. 
a  doubtful  point  of  law,  though  ^e  court  on  deliberation  fhould 
be  of  a  different  opixpori. 

On  a  like  bill,  where  it,  appeared  that  the  arbitrator  had  made  3  P.  Wms. 
^  a^^^rdi  ftotwitbftauding  be  had  been  defircd  by  one  of  Jthe  par-  3^*" 

ties 
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ties  to  poftpone  it  till  he  could  fatisfy  him  as  to  fome  fads  which 
the  arbitrator  had  conceived  to  be  againft  him^  Lord  Taibot  fetthe 
award  afide* 
%  Atk.  64*       So  where  the  obje£tion  was  that  a  part  of  the  evidence  bad 
Kjdy  240.    l^cen  ihewn  only  to  one  of  the  arbitrators,  and  not  to  both,  and 
the  arbitrator  to  whom  it  had  not  been  (hewn,  fwore,  that  he  be- 
lieved if  he  had  feen  it,  his  award  would  have  been  different  from 
what  it  wa8>  Lord  Hardwicke  declared  the  award  for  that  reafoa 
void, 
ft  Vera.  So  where  one  of  the  arbitrators  has  had  an  intereft  in  the 

*5'«  4^5*  matter  in  controverfy,  or  has  been  related  to  one  of  the  parties; 
^'**  or  where  two  .of  the  arbitrators  have  by  fraud  or  force  excluded  a 

third ;  or  where  they  have  heard  one  party,  and  refufed  to  hear 
the  other ;  or  have  cnofen  an  umpire  by  lot ;  in  all  thefe  cafes  the 
awards  have  been  relieved  againft. 
» Vex.  SI 5*  If  one  of  the  arbitrators  ufe  any  expreilions  towards  cither 
party,  which  difcover  bias  or  prejudice  in  his  mind,  a  court  of 
equity  will  fet  afide  the  award,  though  there  be  nothing  to  im- 
peach the  condu^  of  the  other  arbitrator  who  joined  with  him 
in  it. 
%  Teriu  Where  the  fervant  of  an  umpire  had  given  out  before  the  tine 

^^®'  allowed  thil  arbitrators  to  make  their  award  was  expired,  that  he 

was  fure  his  mafter  would  give  fo  much,  and  he  afterwards  did 
give  fo  much,  which  was  more  than  was  awarded  by  either  of  the 
arbitrators ;  the  court  looked  upon  this  as  evidence  of  fraud  and 
corruption,  and  therefore  decreed  the  arbitration-bond  to  be  de- 
livered up. 
Warf  ▼.  Where  an  award  was  made  a  rule  of  the  court  of  K.  B.,  and  on 

^*'*""'  a  motion  on  one  hand  for  an  attachment,  and  on  the  other  to  ftt 
iy*^*."^  afide  the  award,  that  court  refufed  to  interfere,  and  left  the 
Hardwicke  plaintiff  to  his  remedy  at  law  on  the  fubmiffion-bond.  Lord  Mac' 
■■*^««'  clejfieU  conCidctcd  this  as  a  bare  bond  of  award  without  being 
^'  *  made  a  rule  of  court,  and  that  therefore,  as  the  one  party  wai 

taking  relief  by  his  a£tion,  the  other  was  entitled  to  take  relief  by 
bill  in  equity. 
%  Atk.  155.       A  bill  was  filed  to  fet  afide  an  award  which  had  been  made  a 
rule  of  the  court  of  K.  B.  for  corruption  in  the  arbitrator;  the 
defendant  pleaded  the  award,  and  fubmitted  to  amend  any  enorSt 
Lord  Hardivicke  faid,  that  the  K.  B.  was  the  proper  court  to  ex- 
amine into  the  corruption  and  partiality  of  the  arbitrator;  but 
as  the  anfwer  was  very  loofe  and  general,  and  there  was  an  ex- 
prefs  fubmiflion  to  amend  any  errors,  he  ordered  the  plea  to 
ftand  for  an  anfwer,  with  liberty  to  except. 
AmU.  X45.      On  a  bill  in  equity  to  fet  afide  an  award,  the  court  will  not  let 
the  party  go  into  any  legal  objedions,  except  for  partiality  snd 
corruption;  but  if  the  bill  is  for  an  account,  and  prays  to  fet 
afide  an  award,  there,  in  order  to  let  in  fuch  account,  the  ^^* 
tiff  may  make  legal  obje£lion8. 
Ctf.  Temp.       Where  the  arbitrators  took  money  of  one  of  the  parties  th>fl^ 
Hardw,  54.   foy  xhtix  charges  without  any  bill  delurered,  and  before  the  n»k- 
ing  of  their  award  \  Lord  Hardwicm  thought  this  a  fofficieot 


kafon  to  let  the  award  alide ',  tor,  if  fuffered^  it  would  be  hard 
b  diftinguifh  what  is  corruption. 

If  2  bill  to  fet  afide  an  award  for  partiality  or  corruption  be  a  Atk.  39?. 
filed  againft  afbitVators,  the  charges  of  partiality  muft  not  only  be  5o»«  3  Atfc 
denied  by  way  of  averment  in  the  plea  j  but  the  plea  niuft  be  flip-  Mitf.  EoT 
ported  by  an  anfwer  (hewing  the  atbitfatoirs  to  have  beeil  inco'r-  Pl>  S09. 
rttpt  ind  impartial. 

Bat  where  the  arbitrator  has  accepted  of  the  office  iipon  con*  1  Atk.  35$; 
dition  that  the  parties  fiiould  Undertake  not  to  bring  any  bill  in 
equity  againft  him  ;  but  a  bill  is  afterwards  brought  againft  him, 
and  corruption  and  partiality  are  charged ;  the  court  will  order 
his  name  to  be  ftriick  oiit  from  being  a  party. 

The  mifconduA  of  the  arbitrators  caiinot  be  urged  in  anfwer  Aodr.  299; 
to  a  motion  for  an  attachment,  but  is  a  grOiind  Upon  Which  td 
moYt  to  fet  afide  the  av^rd. 

A  motion  to  fet  afide  an  aWard  under  the  ftatute,  catinot  t»e  Ham'ron  r; 
received  till  the  fubmiflion  is  made  a  rule  of  court ;  and  a  con-  ?f"o<*y»  ^ 
fcnt  in  the  fubmiffion  bond  to  make  the  award  a  rule  of  court,      *   *' 
inftead  of  the  fubmifllion,  it  hath  been  adjudged^  will  not  warrant 
the  court's  interpofition.     But  fee  Barnes f  55.  fupra  {B). 

A  motion  to  fet  afide  an  award  uiider  the  ftatute  for  corruption,  Fream'e  ▼; 
inuft  be  made  before  the  laft  day  of  the  next  term  after  the  award -^'"p**"* 
is  publiOied,  elfe  it  is  too  late,  and  an  attacnnient  for  non-per-     ^'  *^* 
formance  may  iffue. 

So  a  motion  to  refer  back  fuch  an  award  to  the  arbitrator,  sTb.Rop: 
though  there  be  no  charge  of  corruption,  but  merely  upon  the  ^^^* 
ground  that  he  had  not  before  had  fufficient  materials^  muft  be 
made  before  the  laft  day  of  the  next  tetiti. 

It  was  holden  by  Lord  Talioi  that  in  awards  under  the  ftattite  3  P.  Wms. 
the  confirmation  of  the  fubrtiifflon  muft  precede  the  making  of  36*. 
the  award;  but  this  hath  been  over-ruled  ^  and  properly  enough,  Jrjt'Ky/ 
for  it  may  happen  that  the  award  irxay  be  made  in  the  vacation,  235. 
and  before  any  term  after  the  fubmiflion. 

The  ftatute  of  W^.  3.  being  made  to  put  arbitriitions  where  no  *  Burr.  701: 
caiilc  was    depending  upon  the  fame   footing  as  thofe  where  ?f"^,^?i 
there  was  one,    and  being  dnly  declaratory  of  what  the  law  ^ontr. 
was  in  the  latter  cafci  it  feems  to  follow,  tnat  obje£lion9  which 
arife  upoii  the  face  of  the  award  may  be  made  at  any  time  ;  and 
^ut  the  limitation  to  the  fecond.term  is  confined  merely  to  fuch 
obje£lion8  as  afie£t  the  condiifl  of  the  arbitrators. 

It  was  formerly  holden,  that,  on  a  fubmiljion  by  confent  under  Crdaty  t. 
to  order  of  a  court  of  equity,  exceptions  might  be  madfe  to  the  Carr*»n«ton; 
award,  as  to  a  mafter's  report.     But  Lord  Thurlow  difapprovcd  tch/ct?* 
of  this  pra£tice,  concelviog.that  if  it  lay  open  to  exceptions,  it  186.  Hide 
feemed  rather  a  reference  than  an  award :  that  the  proper  way  is  j*-^^^' 
to  move  to  fet  afide  the  award  j  and  the  topicks  in  the  exceptions  Woodbrldgli 
will  apply  to  fuch  a  motion*  *»•  Hilton,  - 

.  .  /       .  ,    ^       I  Br.  Ch. 

Hep.  39S.  Pri4e  v.  Williams,  3  Bf.  Cti.  Rep,  164.  It  It  ndroitted  tliat  cxccptioils  will  lie.  to  ad 
MTVd;  bot  dsey  muftbe  ool^  to  Xaoh  taitters  as  appear  oq^  the  face  of. the  award,  not  to  the  (Ukt  ia 
the'  award,  or  any  matter  dehors :  an  obje^ion  of  that  nature  muft  be  made  upon  notion  to  fet  a^di 
tbeaw^a,  fitppottcd  byaffidaYit.    Dick  r.  MiJligan,  4  Br.  Ch.  Rep.  117. 
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Bunb.  265.  To  a  bill  in  the  Exchequer  to  fet  afide  an  award»for  \xtidtttfn3kif 
t  Barnard,  ^j^^  defendants  pleaded  (among  other  things)  diat  the  fubmiffioa 
^^*  '.^**  was  made  a  rdc  of  the  court  of  King's  Bench,  and  that  thac 
had  been  no  application  to  that  court  purfuant  to  the  ftatute  oS 
9  bT  10^*  3.  A  queftion  therefore  arofe  upon  the  ftatutej  Whe- 
ther a  court  of  equity  were  not  precluded  from  elamining  into  the 
award?  The  Lord  Chief  Baron  and  Baron  Comjm  were  6?  opinion 
that  it  was  not,  (the  time  in  B.  R.  being  elapfed,)  but  Baroa 
Carter  that  it  was,  Baron  Hale  dubitante^  At  laft  the  whole 
court  agreed,  that  the  plea  fhould  (land  for  an  anfwer^  with 
liberty  of  excepting  to  it. 
3  Atk.  644.  A  bill  in  equity  will  not  lie  againft  an  arbitrator  for  a  difco* 
very  of  the  grounds  upon  whicn  he  made  his  award;  but  if 
there  be  any  palpable  miftake,  or  mifcalculation,  the  party  ;^« 
grieved  may  bring  his  bill  againft  the  party  in  whofe  favour  the 
award  is  made,  to  have  it  re£iified«3 


i*iM< 
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(A)  What  (hall  be  faid  to  be  an  Aflault* 

(B)  What  (hall  be  faid  to  be  a  Bat^ry.  • 

[(B  a.)  In  what  Manner  they  are  to  be  charged.} 

(C)  In  what  Cafes  they  may^i^  juftified,  and  what 
rleas  may  be  pleaded  to  ^em,  and  of  the  Man- 
ner of  fetting  forth  the  Jjumfication. 

(D)  In  what  Manner  they  are  .to  be  punifhed« 


r 


(A)  What  (hall  be  faid  to  be  an  Aflault* 

Fu)fcn,4.«.  A  N  aflault  is  an  attempt  or  offer  ^th  force  and  violence  %} 
a  RoU  AU  -^f*.,^*^  ^  corporal  hurt  to  another,  as  by  ftriking  at  hha  wiA 
^.,j,  '  ^'  or  without  a  weapon,  or  prefenting  a  gun  at  him  at  a  dtf- 
Vtwu  256.  tance  to  which  the  gun  will  carry,  or  pointing  ^  pitch-fork  if 
0 *o**l6i.    ^^^\  ftanding  within  the  reach  of  it,  or  hj  hxAidSOlg  up  one's  fift 

at  him,  or  by  drawing  a  fword  and  waving  it  in  a  menaiciag 

manner. 
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But  i£jt.  lays  bis  faaxld  on  his  fword^  and  faysi  tkat  if  it  wen  Mod.  3. 
hot  affize  time  I  would  not  take  fitch  language  from  you'i  this  is  no  \^^'  ^*5' 
afladti  for  it  is  plain  he  did  not  defign  to  do  him  any  corporal  j^^^'  jgf^^ 
hurt  at  that  time,  and  a  man's  intention  mtifl:  operate  with  Yiii  h»k  of 
aa in  conftituting  an  affault.  ^^^   Giib.  Uw/eIw ^i/e. 

[The  a£^  of  criminal  konvetfiition  with  another  man's  wife  is  31  Siiicssx. 
an  aflaiklt  \  force  and  violence  being  fuppofed  in  law  to  accom-  7  Mott.  81; 
pany  this  atrocious  injury  to  the  huiband^  in  refpedt  of  whom  the 
confent  of  the  wife  is  as  nothing.] 

It  fcems  agreed,   that  at  this  day  ho  words  whatfoevcr,  be  tlt«irk; 
they  never  fo  provoking,  can  amount  to  an  aflault,  ilotwithftand-  TBitlf  ^* 
ing  the  many  ancient  opiiiions  to  the  contrary  *.  ^er^  pb- 

VokiAg  language  is  giiren^  without  reafonable  caufe,  and  the  party  offended  is  tempted  to  ftrike  the 
^Cker,  and  an  a&ion  brought,  and  the  general  iflue  pleaded,  few  jUries  would  give  damages  b  Carty  cofts^ 
and  few  (1/  aby)  judges  would  certify. 

Every  battery  includes  ^n  aiiaiilt  \  theirefotei  if  the  defending  Saik.  'fl^ 
he  found  guilty  of  the  battery,  il  is  fiifficierit.  ^^^^  ^-  3,^*^^  , 

(B)  What  fliiili  be  faid  to  be  a  Battery. 

ANY  injury  whatfoever,  be  U  never  fo  fniallj  being  adually  6Mod.i4j; 
"  done  to  the  petfon  of  a  m^U,  in  an  angry  or  revehgrfiil,  or  J7*j 
rude  or  irifolent  marinet,  as  by  fpittiiig  .in  his  face,  ot  any  way  jui-Vo^ 
touching  hini  in  anger,  or  violently  joftltng  him  out  of  the  waly^  Hawk, 
arc  batteries  in  the  ejre  of  the  law.  ^'^  ^* 

^  caatog  the  injury  need  not  proceed  from  the  inmJiate  aflault  of  the  defendant :  Is  where  the  d(^. 
ftndant  threw  a  Irghtfed  fquib  into  a  market-place,  which  being  coiftd  from  hand  to  hand  by  diflerent 
i>^ffi»tt,  at  taft  hie  the  plaintiff  in  the  (JKe,  and  put  out  bis  eye  ;  it  was  a^jud^  that  this  was  adion« 
•We  as  an  affinlt  and  battery.  Ptr  three  juftiCes,  emtr>  Blackftone,  J.  Stott  ▼•  SHephdid,  %  Bl.  Rep: 
M*  sWiif.  403.  S.  C.  So  if  a  perfon  piilhes  a  drunken  man  againft  another^  <nd  hiirti  himi 
S&octr.  LoT^oy,  ftrwfei  Lce»  Ch.  J.  GdiMhaU  1751.  BuU.  Ni.  Pri.  16.] 

• 

fiat  b  lay  ohe'^  haiids  gently  on  anothet  whom  an  6£licer  has  %  HoiL  Abr; 
i  warrant  to  arreft,  and  to  fcell  the  bfficet  that  this  is  the  man  he  |4«^  H«wk. 
*ant8,  ii  not  a  batterv. 

So  if  two  by  conleht  play  at  cudgels,  and  one  happens  to  Dait.  c.  »*. 
liurt  the  other,  as  their  intent  was  lawful  and  commendable,  in  f^;^^**^ 
pfomoting  coiirage  and  aftivity,  it  does  not  feem  to  amount  io  [But  fee 
d  battery.  B^^f 

Clirk,  at  j/k'mgdn  aificci  coram  Parker,  C.  B.  who  held  that  it  was  bo  defence  to  allege  that 
die^ntiflfand  defendant  fought  together  by  confent,  the  fighting  it(elf  being  unlawful.  BulL  i^/« 
PruiS:  4th  ed.  So  if  one  iitenfe  another  to  beat  him,  ^uch  licence  is  no  defence,  becauie  it  it  ugaiaft 
tliepcafitf.    Matthew  v.  OUertod,  Comb.  218.] 

So  if  one  foldier  hUrts  another  by  difchal-ging  a  gun  in  eicr-  Hob.  134. 
clfc,  this  cannot  amount  to  a  battery,  though  if  it.be  dolle  with-  *^^-^^'* 
out  fufficient  caution,  he  is  liable  to  an  a£bion  at  the  fuit  of  the  [N^thio^ 
party  bjuicd.  ^'^j^ 

ftan  eMft  i  tnTpafs.  .  Dickenfon  V.  Watfon,  9fr  T.  Joom,  105.  Vn^erwood  v.  Htmtim,  Sir.  595. 
I^te*  4^7*  %  BU  Rep.  S96.] 
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fGibbensT.       So  if  by  a  fudden  fright  a  horfe  runs  away  with  his  ridcfi 

AM^d'  o  *"^  ^^^^  againft  a  man,  it  is  no  battery,  and  this  may  be  given 

^Saik.637.  '^^  evidence  on  the  general  iffuc  :  but  if  it  were  occafioned  by 

s.  c.  I  Ld.  a  third  pcrfon  whipping  the  horfc,  fuch  perfon  would  be  the 

R.y«.38.  trcfpaffcr.] 

r 

[  (B  2.)  In  what  Manner  they  are  to  be  charged. 

MichtU        'TpHE  declaration  cannot  lay  the  aflault  on  a  day  certain,  and 
C  V  ^*  8*  8  ^^  divers  other  days  and  titnes :  for  an  aflault  is  one  entire  in- 

dividual a£l,  and  cannot  be  laid  with  a  coniintiando ;  and  upon 
fuch  a  deiilaration  the  defendant  could  not  prepare  himfcif  with 
a  defence,  becaufe  he  could  not  know  whether  the  plaintiff  meant 
to  go  for  one  or  twenty  aflaults. 
Amyon  ▼.         fn  the  King's  Bench,  where  the  aftion  is  by  bill,  the  oflfence 
^^Sfr' 6        fl^ould  be  cliarged  pofitivcly,  and  not  by  way  of  recital,  with  % 
{a)  White'    whcrcas,  ^€> :  but  this  is  not  material  in  the  Common  Pleas  {a\ 
^vShaw,      for  in  that  court  the  writ  bein^  fet  out  m  the  declaration,  help! 
Doutfias*^^ '  the  want  of  a  pofitive  averment, 

▼.  Hall,  Barnes,  360.     1  ^Vilf.  99.  ' 

Newman  The  plaintiff*  may  lay  in  his  declaration  many  things  in  aggn* 

'  sik^fil     vation,  for  which  he  himfelf  could  not  maintain  an  a£tion ;  as 

"  for  making  an  aflault  upon  his  fervants." 
Kuflci  V.  In  an  aftion  by  hufband  and  wife  for  a  battery  on  her,  per 

^&aJk         ^^^^  ^^^^  hufband's  bufmcfs  remained  undone  5    on   motion  in 

afreft  bf  judgment,  the  declaration  was  holden  good,  becaufe  the 
aStr.  K)94.  battery  itfelf  is  aftionable,  and  the  per  quod  only  aggravation; 

and  Halt  faid  he  would  not  intend  the  judge  fuffered  that  to  be 

given  in  evidence. 
Weftbrook        The  defendant  gave  in  evidence  that  he  was  married  to  the 

*'uf''"*'stT  pl^i^t^ff  •  2^^  ^^  encounter  that  evidence  tlie  plaintiff  was  per- 
75/        '  mitted  to  prove  that  (he  had  another  hufband  living  when  (he 
married  the  defendant.] 


(C)  In  what  Cafes  they  may  be  juftified,  and  what 
Pleas  may  be  pleaded  to  them,  and  herein  of  the 
Manner  of  fetting  forth  the  Juftification. 

jride  Kjwk,  tF  an  officer,  having  a  warrant  {b)  againft  one  who  will  not  fuflfer 
P.O.  159.  1  himfelf  to  be  arrclted,  beat  or  wound  him  (r)  in  the  attempt 
L'trai*"  to  take  him,  he  may  juftify  it.  So  if  a  parent  in  a  reafonablo 
;4.ithonnc8  manner  chaftife  his  child,  or  a  maftcr  his  fcrvant,  being  actually 
r'^^Vvhere  "^  ^'^^  fervice  dt  the  ^ime,  or  a  fchoolmafter  his  fcholar,  Or 
liJfcnd^nr^  a  gaoler  his  prifoner,  or  even  a  hufband  his  wife  5  or  if  one  con- 
juitiiics  un-  finc  a  friend  Who  is  mad,  and  bind  and  beat  hini,  ^c.  in  fuch  a 
rift'V\tar  1^^"^^^^  ^^  ^^  proper  in  his  circumftances ;  or  if  a  man  force 
rl.J  The '    ^  fword  fiom  one  who  offers  to  kill  another}  or  if  a  man  gently 
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lay  his  hands  on  another,  and  thereby  (lay  him  from  inticmg  a  produaion 

dog  againtt  a  third  perfonj  if  I  beat  one  (without  wounding  him,  of\t\s  not 

or  throwing  at  him  a  dangerous  weapon)  who  wrongfully  endea-  ^J'^^  ^'^^ 

vours  with  violence  to  difpoflefs  me  of  my  land  (d)  or  goods,  or  beret»xrned 

of  the  goods  of  another  delivered  to  me  to  be  kept  for  him,  and  '?^^*  ^«* 

will  not  defift  upon  my  laying  my  hands  gently  on  him  and  dif-  JJ^jj^  ^^ 

turbing  him ;  or  if  a  man  beat,  wound,  or  maim  one  who  makes  Woo)lcock| 

an  aflaulr  upon  his  perfon,  or  that  of  his  wife,  parent,  child,  or  f'^'I^^^*' 

matter ;  or  if  a  man  fight  with,  or  beat  one  who  attempts  to  kill  blttcry^ao. 

aoy  (tranger;  in  thefe  cafes  it  feems  the  party  may  judify  the  af-  not  in  this 

fault  and  battery  (e).  "^^*^i"{- 

^   ^  ^  tified  by  the 

mirtarrtft :  the  deft  ndant  mud  either  plead  that  he  gently  laid  his  hands  on  the  plaintiff  in  order  to 
atiefthim,  and  (hat  he  actually  did  artefi  him  ;  at  in  Patrick  v.  ^obnfon,  2  Lucw.  927.  3  Lev.  403. 
though  that  way  of  pleading  has  been  doobced  of  j  or  that  the  pUiociff'  made  re/i fiance,  and  was  goin|^  . 
to  relcue  himfelf,  and  by  reafon  thereof  he  beat  him  in  order  to  fecure  him  :  for  though  an  arreft  i«n- 
plic<  an  atTauIt,  yet  it  does  not  admit  a  battery  ;  and  further,  an  otficer  cannot  juftify  beaUj»g  a  man  . 
vMiOttt  refiftance.  Trufcott  v.  Caipentcr,  i  Ld.  Ra>m.  229.  Williams  v.  Jones,  Cai*.  temp.  Hardw. 
198.  2  Scr.  1049.  S.  C.  {tf)  Where  the  injury  is  a  m^te  breach  of  a  clofe  in  s,c»^templatioo  of  law^ 
tlK  defendant  cannot  juftify  a  battery  ivitbw*  a  nqw.fi  to  Htport\  but  it  i&  or**erwil'e  where  any  a^ual 
▼iolence  is  committed,  for  thtre  it  is  lawful  to  oppole  force  with  f ,!««.  Green  v.  Goddard,  2  Salk* 
691.  9  |nft.  3  6.  Seeman  v.  Cuppledick,  Owen,  130.  (e>  Ss  a  churchwarden  mayjuftify  taking 
off  the  hat,  or  laying  hands  on  a  perfon  who  is  difurdcrl);  'n  church,  and  turning  him  out  for  difturb- 
mg  the congregarion  ;  but  it  muft  be  by  a  moUiter  grrtus  iv>pofuit :  Howe  v.  Planner,  i  Saund.  13.  Sq 
the  defendant  mjy  juftify  even  a  maibcnty  if  done  by  h'>n*as  an  officer  in  the  army  for  difobediencc  of 
orders,  or  other  m'litary  offence  :  and  he  may  give  in  evidence  the  fentence  of  a  council  of  war  upon 
a  petition  againft  bim  by  the  plaintiff;  and  if  by  their  fentence  the  petition  was  difmiffed,  it  will  be 
coQcJufive  evidence  in  favour  of  the  defendant.  Ijuie  v.  Degberg,  H.  1 1  W.  3.  ptr  Treby,  C.  J. 
Bull.AV.Pri.  19.] 

And  on  an  indiftment  the  party  may  plead  not  guilty,  and  6  Mod.  172. 
give  the  fpecial  matter  in  evidence;  but  in  an  adion  of  trefpafs  {f)  rC/')W*"« 
he  muft  plead  it  fpccially.  roa"[n  fm^h 

cafe  be  either  pleaded,  or  given  in  evidence  under  the  general  iffue ;  but  matter  of  juftification  ojuft  be 
always  pl:jded.  Bull.  Ni.  Pri.  1 7.  Co.  Lict.  2S2.  b.  But  where  in  an  action  for  an  affault  and  falfe 
imprifunment  againft  the  captain  of  a  (h:p,  who  pleaded  not  guilty  ;  the  defendant  crofs-examined 
the  plaintiff  *s  wiLnefle&  as  to  eKpreffions  ufed  by  the  plaintiff,  which  would  have  jullified  the  imprifon- 
tnent,  they  tending  to  create  mutiny  and  difobedience  ;  though  this  evidence  was  obje^ed  tt,  yet  the 
judge  admitted  it,  holding  vtbat  ivai  faid  at  the  time  to  be  good  evidence  in  mitigation  of  damages:  for 
every  thing  which  paffed  at  th^  time  was  part  of  the  tranfa^ton  on  which  the  plaintiff^s  a^ioa 
was  founded,  and  therefore  he  could  not  be  furprifed  by  the  evidence.  Bingham  v.  Garnault  C9rsm 
Boiler,  J.  London  17S8.   Efpin.  Ni.  Pri.  317.] 

[It  is  no  plea  that  the  defendant  hath  been  convifted  on  an  Bull.  Ni, 
indiftment  for  the  fame  aflault,  and  paid  a  fine  to  the  king ;  for  ^^^'  *^' 
this  fuit  is  inflituted  for  the  private  redrefs  of  the  party  injured.  *    '''     * 
So  vice  vnfd,'] 

In  trefpafs  for  aflault  and  battery>  the  defendant  juftifies  by  a  Blake  ▼•    - 
molUter  manus  impofuit  for  due  correftion  as  his  fervant,   and  ^'?!*' 
pleads  over,  that  fince  the  time  the  plaimifF  ifxoneravit  et  relaxavit  [  titCUu 
(without  faying  perfcriptum)  to  the  defendant  the  faid  matter :  s.  C 
to  this  plea  ic  was  fpecially  demurred  for  doublenefs ;  and  the  » 
opinion  of  the  Court  was^  that  it  was  double  \  for  though  the  re- 
Icafe  be  not  fofficiently  pleaded^  yet  it  is  pleaded  fo  as  iffuc  may 
be  taken  upon  it,  vrhich  will  make  it  double. 

|[ A  forma"  recovery  is  a  good  plea,  notwithftanding  fubfequent  Fetter  n   - 
dao^ages :  for  the  confequeucc  of  the  battery  is  not  the  ground  of  ^*|j!' 
%  a^ion^  but  the  meafure  of  the  damages. 
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yeiT.  6%*  So  if  a  battery  be  committed  by  fereral,  and  a  recovery  hA 
againft  one,  fuch  recovery  may  be  pleaded  in  bar  to  an  a&ion  (or 
tbe  fap[ie  battery  brought  againft  anoth^t, 

$t.  %%  J.  1^      The  defendant  may  plead  not  guilty  v^ithin  four  years  next  pre» 

Bixkmnre    ^^^^'S  ^^  Commencement  oi  we  luit:  hxxtmt  §uiltj  vfithinfK 

t-  Tid4er)y,  jeoTi  viU  be  bad* 

a  Saik  413.  •        '     ' 

Co.  Litt.  T^is  being  a  tranfitory  aftion,  in  which  the  time  or  place  arc 
%%%.  See  merely  inducementi  the  place  cannot  be  traverfed  without  fpecial 
7  r.  i.^<.  ^*^^  ^^  juftification,  which  extends  to  fomc  certain  place,  as  if 
irfakbett-*  a  CQuftable  of  a  town  of  another  county  arrefts  the  body  of  a  man 
fowert  juf.  that  breakcth  the  peace  there,  he  may  travcrfc  the  county,  but  he 
^uty^.  muft  not  reft  there  \  he  muft  traverfe  all  other  places^  faving  in  the 
to  plead  the  town  whcreof  he  is  ponftable* 

^eiieni  ifliiei  tod  give  the  fpecial  matter  in  evidence* 

Gibbon  tp  If  the  defendant  XHPififs.  the  aflault  and  battery,  he  muft  «»• 
a  s2t*6t7.  PP  ^y^i  ^"  dcm\irrcr,  the  plaintiiF  ftiall  have  judgment. 

Ld<  Raym.  38.  S.  C*       * 

|»eiidi«bary        j^  affiiult  gocs  tf>  the  whole  declaration  \  but  a  juftification  m. 

Cro!*El!"*  any  other  way  applies  only  to  thofe  parts,  which  it  particiilarly 

ft68.  takes  notice  of,  and  i$  therefore  b»id  ;  nor  will  a  general  traverfe 

Trafcott  ▼.  ^  to  the  reft  fupply  the  omif&on. 

^arpenter,         ^  .      /  .       rr  1 

i  Ld.  ILaym.a29»    Jerome  v*  Pbear,  Crou  El.  93. 

Pr.  Oroea-  To  the  vi  rt  atynU,  battery,  and  wounding,  the  dtfendant 
Dr.'Buweil  Pl^'^^^  "^^  g^i'^y »  and  as  to  the  refiduej  juftified  5  it  was  ob- 
I  Ld.Raym!  jefted,  that  here  was  no  anfwer  to  the  aiTault :  but  the  objedion 
47S*  was  overfruled,  for  the  reiidue  includes  the  aflault. 

S"'^^!/*  ^"  *"  aftion  againft  a  fervant,  if  he  pleads  a  iuftification  in 
•  ?tr.^o5j.  defence  of  his  mafter#  he  muft  plead  it  thus :  "  That  tlie  plain- 
So  in  the  <'  tiiF  would  have  beaten  his  mafter  if  h^  had  not  interpofdi 
^^M^d  **  ^^^^  it  hetti  licuit^  Fpr  the  feryant  can  only  ftrike  to  pc- 
Ancfl  of  her  ^cnt  an  injury,  not  by  way  of  revenge  5  and  therefore  where  the 
bMlb«nd.  fervant  pleaded,  *'  That  the  plaintiff  having  aflaulted  the  mafter  ia 
Lfwird  ¥,  4(  jjjj  prcfcnce,  he,  in  defence  of  his  mafter,  fttuck  the  plaintiff," 
I  tdf '  t^c  plea  was  holdcn  ill  bt\  demurrer,  f^r  the  aflault  on  the 
RA>m«Ssi  mafttr  might  be  over,  wKen  the  fervant  ftruck  the  plaintiff. 
JUy  V*  The  plea  ol  fon  affauhzAm\\i^  an  aflault;  and  therefore  whete 

J^|^*l**^"j      the  memorandum  was  gcneraliv  of  the  term^  and  the  plaintiff,  on 
«.(\  ft  «tr!  tlie  defendant's  failure  in  his  pjfea,  went  on  and  proved  an  affault 
M71.  by     on  a  day  within  ^he  term,  the  Court  held  it  well  enough,  for  it 
l^iMy "IT  ^  ^^^  unncceffary  for  him  to  give  any  evidence  at  all,  unlefs  to  ag- 
Kihiiliiari    gravate  damages,   and  he  Ihall  not  be  nonfulted,  becaufe  it  is 
fii.li.  hiu      nmrndable  by  a  new  bill.    If  this  come  out  on  the  defendant's 
'*'''  *^*       fvidrnce,   who  has  otherwife  proved  his  plea,   the  defendant 
0\jghi  to  have  a  verdift,  unlefs  plaintifi^  prove  'antither  battery 
previous,  which  in  fuch  cafe  ought  to  be.  deemed  the  founda- 
tion of  the  fuit.3 
*'i  J'^*  In  an  attion  of  battery  the  defendant  ple^ids  that  he  was 

*.♦;  y!i!''  ni»ilcr  of  a  ftiip,  and  that  the  plaiAtiff  being  his  carpenter  and 
'  fervant 
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fcnrant  in  the  fliip,  ncglcCtcd  his  duty,  and  gave  him  fancy  Ian-  S.C.A«bi« 
guage,  and  that  therefore  moderate  cqfiigavit ;  plaintiflF  replies  non  "^  !•■••• 
moderaty  cafiigavitj  and  ifliie  joined,  and  verdi£i  for  the  plain- 
tiffj  and  in  arreft  of  judgment  it  was  infifted,  that  tncdtrati  cap-, 
Hgavit  vnts  not  a  pertinent  negative,  the  proper  i0ue  being  imm^ 
derate  cafHgavit :  but  the  Court  held  it  weU  enough,  efpecially 
after  Terdid. 

In  an  aAion  of  aflault  and  battery,  and  wounding,  it  was  laid  SM.  246. 
with  a  muttlavit  V^niflr^  braeV  frept  ita  quod  ufumjinlflri  brachii  ^)i1^q^ 
aim/its  to  this  the  defendant  pleaded  ^^  affault  demefm ;  and  between 
on  demurrer  it  was  (hewn  for  caufe,  that  this  being  a  heinous  Daonyaad 
battery,  and  amounting  to  a  mayhem,  he  fhould  have  fhewn  to  c^j^croft 
the  Court  that  the  aflault  was  with  fuch  violence,  that  he  could  v.  Smith, 
not  otherwife  have  defended  himfelf  but  by  maiming  the  plaintiff;  Ld.  Raym, 
and  the  pleading  fhould  have  been,  that  the  plaintiff  mayheniajffit  CsT  ^j'/  ^*!^ 
vtdneraffet  the  defendant  nifty  i^c.     But  the  Court  held  the  plea* 
good,  and  that  it  was  matter  upon  evidence,  whether  the  afTault 
were  proportionable  to  the  battery ;  for  if  it  were  not,  the  iflue 
would  be  for  the  plaintiff,  although  the  plaintiff  did  make  the 
firft  affault  j  for  every  affault  will  not  juftify  every  beating,  but 
it  mufl  be  fuch  a  one  as  may  draw  a  probable  danger  and  fear 
upon  the  perfon  upon  whom  it  Is  made. 

In  aflault,  &r.  the  defendant  pleaded  /on  affault  demefne,  and  Ler,  sSi. 
the  plaintiff  replied,  that  he  was  flanding  at  his  gate,  and  that  ^^^^^' 
the  defendant  being  on  horfeback  offered  to  ride  over  him,  where-  2  KeL  597*. 
upon  he  molliter  aflaulted  the  plaintiff  in  defence  of  himfelf,  S.  c.  be- 
qu4t  eft  eadem^  bfc.  and  on  demurrer  to  this  replication  it  was  ad-  ^*t^?^'* 
judged  to  be  ill,  becaufe  he  thereby  had  confcfled  that  he  had  Uan. 
made  the  fir  It  aflault ;  for  he  fhould  have  pleaded  mollithr  manus 
impofuit  to  hinder  the  riding  over  him. 

[In  affault  and  battery,  the  defendant  pleaded  that  he  was  Taylor  v. 
fcifed  of  the  reftory  of  D.  in  fee,'  and  that  the  com  was  fevered  ^  "N*L*"*' 
from  the  nine  parts,  and  for  that  the  plaintiff  would  have  carried  1I4.  Yeiv. 
away  his  corn,  he  flood  in  defence  thereof,  and  kept  the  plaintiff  157*  s.  c. 
from  carrying  it  away,  fo  that  the  harm  which  the  plaintiff  re-  i,?^]^c« 
ccivcd  was  of  his  own  wrong,  i^c.    The  plaintiff  replied  de  iffju" 
riifui  proprid  abfq*  tali  catifdi  and  upon  demurrer  the  replication 
was  holden  to  be  good,  becaufe  the  plaintiff  claimed  nothing  in 
the  land  or  com,  but  only  damages  for  the  battery,  which  is  col- 
lateral to  the  title ;  and  therefore  a  general  replication  was  good; 
for  in  a  mere  affault  and  battery,  the  poffefiion  only  can  be  ma* 
terial;  but  it  is  otherwife  when  the  right  may  come  in  queftion. 

To  a  plea  of  fon  affault,  the  plaintiff  replied  that  the  defendant  Shlagletoo 
attempted  with  his  whole  force  to  beat  and  wound  a  horfc  which  ^'j^^'J** 
the  plaintiff  had  in  his  care  \  and  that  in  defence  of  the  horfe  he  laid  i^Su  * 
^s  hands  upon  the  defendant,  prout  ei  bene  Hcuit :  this  replication 
was  adjudged  infufficient ;  for  it  ought  to  have  alleged  that  the 
defendant  had  a£lually  beaten  the  horfe  before  the  plaintiff  laid 
his  hands  upon  the  defendant;  as  in  the  plea  of  fon  affault ^  iii 
which  the  defendant  always  alleges  that  the  plaintiff  made  ah  af- 
£iult  upon  him^  before  he  fays  that  he  defended  himfelf,  b'r. 

R  4  A  mQlliter 


^4?  « affignment. 

K'mgr.  A   molRter  manus  Impofuit  will  include  a  battc]:y  wKere  the 

S-^^'^g  caufc  is  fufficicnt ;  for  to  lay  hands  on  another,  againft  his  will, 
8?c!  ^  ^'  »8  a  battery  :  it  will  not  indeed  be  a  defence  for  a  wounding : 
ComK  227*  but  if  the  battery  be  fo  outrageous,  that  a  mollaer  manus  impofuit 

of  KUiT'  "  "^^  ^^^*  *^  ^^^^^  ^^  ^^  fpccially  fhcwn  by  the  plaintiff,  elfc  i^ 
^eppard.  '    ^^U  be  a  good  jufli^cation* 

If^Hf*  Where  to  a  glea  of /on  ajfauh^  the  plaintiff  replies  molliter  manus 

i/Kpfi/uity  ^nd  the  parties  agree  in  (he  time,  there  is  no  occafion  for 
an  averment  tha(  itisthefaoie  trefpafs,  (5^.] 

* 

Fox:  damages  in  this  a£lion,  fee  tit.  Pamages,  D.  £.;  and  for 
cofts,  tit.  C^/,  B  3. 

(D)  ^n  what  Manner  they  are  to  be  puniflieA 

I^k.  rp  VERT  perfon  guilty  of  s^n  alfai^lt  or  battery,  is  fubje£l:  both 
^'£f  *d^'t  ^^  ^"  aftion  at  the  fuit  of  the  party,  wherein  he  Ihall  render 

Is  not  to  be  damages,   is^r.  and  alfo  to  an  indit^oient  At  the  fuit  of  the  king, 

held  to  fpe-  wherein  h^  (ba]I  be  fined  according  to  the  I^^inovifuefs  of  thff 

ci.jb.il,  offence* 

unicfs  the       •     - 

battery  be  grievous  j  in  vith\fih  Cdfc  the  writ  tMj  h^  marked  for  fpecis^  ball.  C^rth.  27S,  An  i€tm 
of  iflault  and  battery  11  within  the  ftatutc,  wKicb  giVes  no  niore  cofis  than  damag^.  Vept.  256.  For 
the  penairy  for  aiTaulting  a  fervant  of  a  knight  or  bnrgefs  in  parliament,  viile  the  ft.atute  5  H.4.  c.  6. 
For  touniihing  thofe  who  aiPlult  any  coming  to  parliament^  or  to  the  king's  council,  11  H.  6.  c.  11. 
Concerning  an  aflauk  on  a  privy  counfcl)or  in  the  execution  of  his  office,  9  Ann.  c.  1 1.  For  whJck 
Wrtit.  felony*  For  beating  or  challenging  to  6ght  for  mnney  won  at  play,  9  Ann.  c.  14.  and  tit. 
Gamhtgm  For  the  offence  of  allaulting  in  a  church  or  church-yard,  fee  5  &  6  £.  6.  c.  4.  And  that 
iihurch -wardens  who  whip  boys  for  playing  in  the  church,  or  put  off  the  hats  of  thofe  who  fit  there 
Vf'ith  them  on,  or  who  gently  lay  their  hands  on  an  ex^mmunicated  perfon  to  turn  li^m  out,  are  not 
jiithift  the  iUtute.    Sand.  i3>  I4«   Sid.  301*    for  ilriking  within  the  king's  palace,  fee  Hawk* 


Z^Stittimt 


AK  affignment  is  the  transferring  and  fetting  over  to  another 
of  fome  right,  title,  or  intercft  in  things,  in  which  a  third 
perfon,  not  a  party  to  the  ajjignmenty  has  a  concern  and  intereft. 
How  far  the  privity  of  contraft  i3  deftroycd  by  the  aflignmcnt, 
and  what  remedies  the  parties  may.  have  againft  each  other,  is  Tet 
down  under  the  head  9f  covenanU  §  and  therefore  I  ihall  here 
only  confider^ 

What  Things  are  affignable. 

in  a£lion,  or  caufe  of 

cannot  be  granted  or 

permitted  it  would  promote 

mainte&aace^ 


n^mtenancf ,  and  prove  prejudicial  to  fuch  tls,  being  able  to  con-  pi.  7*  ^^ 
tend  with  thofc  with  whom  the  original  contra^  was,  might  find  rg '"  jt 
themfeives  depreflcd  by  a  powerful  adverfary.  fighu, 

^dety  and  adioos  may  be  xcleaicd  Co  the  temteiunt,  for  this  pteventi  futti  and  contenti^o^*    Laopir 
pet*s  cafe,  8  Co.  48.  a.] 

But  though  a  bond,  being  a  ckofe  in  aElion^  cannot  be  aflfigned  Co.  lit. 
over'fo  as  to  enable  the  aflignee  to  Tue  in  his  {a)  own  name,  yet  he  *3*« 
has  by  the  aflignment  fqch  a  title  to  the  paper  and  wax,  that  he  [hi  mod^n 
may  keep  or  cancel  it.  pradice  he 

may  fue  for 
it  ia  the  name  of  the  obligee^  as  hit  attorney ;  btit  there  (hoold  be  an  exprefi  aothorityy  inferted  in  the 
affignxnent.  [The  king  was  always  an  exception  to  this  rule,  and  his  aHignee  may  fue  in  his  own  nanu> 
Dy.  30.  b.  p  208.  Equity  hat  ever  protefted  alignments  of  cbofes  in  afiion,  x  Vez«  411,  41a. 
and  courts  of  Uw  will  now  take  notice  of  them  ;  as,  where  the  obligee  had  a/ligned  OTer  a  bond,  and 
aftsnurds  became  a  bankrupt,  it  was  holden,  that  he  himfelf  might  tyring  an  adion  upon  it,  notwith- 
ibnding  the  bankruptcy.  Winch  v.  Reeling,  i  Term.  Rep.  619.  So  it  has  been  holden  that  in  an 
a^n  brought  on  a  bond  given  to  the  plaintiff'  in  truft  for  anot^ver,  the  defendant  may  fet  olf  a  debt 
dac  from  tat  pcrfon  beneficially  intereiled  in  like  manner  at  if  the  a^on  bad  been  brought  by  him. 
Bottimley  V.  Brooke,  M.  23  G.  3.  C.  B.  Rndge  v.  Birch,  M.  25  G.  3.  B.  R.  cited  in  1  Teim 
Kcp«  62  X.  ^nd  4  Term  Rep.  340*  The  aflignment  of  a  chofe  in  a^ion  is  a  good  confideration  for 
a  p;omife:  1  R.  Abr.  29.  Sid.  212.  T.  Jones,  222.  \  though  the  debt  affigned  be  uoccrtaia* 
MooKdale  v.  Bircball,  2  BL  Rep.  820.] 

Alfo  in  equity  a  bond  is  aflignable  for  a  valuable  {b)  confider-  aVcni.595. 

ation  paid,  and  the  affignee  alone  becomes  entitled  to  the  money,  |nuj^J'^']J 

fo  that  if  the  obligor  after  (r)  notice  of  the  aflignment  pays  the  confidera- 

money  to   the  obligee,  he  will  be   compelled  to  pay  it  over  tionpaid. 

awin  3  Chan- 

gs**"* Rep.  90. 

(e)  2  Vem.  540.  But  payment  to  the  obligee  without  notice  of  the  uSgnxaent^  is  good.    Chan. 
Ca.  232. 

An  affignee  muft  take  it  fubjef^  to  the  fame  equity  that  it  was  »Vem.428. 
in  the  hands  of  the  obligee ;  as  if  on  a  marriage-treaty  the  in-  J*^  |*  p^ 
teaded  hufband  enters  into  a  marriage-brokage  bond,  which  is  af- 
terwards affigned  to  creditors,  yet  it  ftill  remains  liable  to  the 
bme  equity,  and  is  not  to  be  carried  into  execution  againft  the 
obligor. 

If  the  adminiflrator  of  a  conuzee  of  a  ftatute  extends  the  |  Ler.  3i»# 
lands,  and  a  liberate  is  returned,  and  before  entry  or  recovery  of  .^'^h"^. 
the  poflcffion  the  adminiftrator  affigns  his  intereft,  the  aflignment  ham. 
i3  void,  for  by  the  liberate  he  has  accepted  the  poflcflTion,  and  is  4  M«<*-  4»» 
eftoppcd  to  fay  the  contrary ;  and  then  by  fuiFering  the  owner  of  ^sa  k.  V^T* 
the  lands  to  continue  in  pofTeflion,  this  turns  his  pofleflTion  into  s.c.  pi.  1. 
a  right,  which  is  not  affignable  before  the  poflcffion  be  regained  Skin.  300. 

V«    s  k  ^  .^riri  S.CiShow. 

oy  ejectment  or  re-entry,  or  lome  lawful  means.  ^^^  s^  c. 

If  there  be  a  ,devife  of  a  term  to  A,  for  life,  remainder  to  -B.,  10  Co.  47. 
5.  cannot  in  the  life-time  of  A.  affign  his  intereft,  bccaufe  he  ^^^V"^, 
has  but  a  bare  poflibility,  for  A*  may  outlive   the  number  of  tingency, 

years,  '  ^  refjieainj 

perfoml  eif- 
tatet,  aie  affignableln  eqoity  for  a  good  confideration.  Goring  ▼.  Bickerffaffe,  x  Cb.  Ctf.  S.  Cookes 
V' Bellamy,  1  Sid.  188.  Wind  v.  Jekyll^  lf..Wm8,  572.  Kimptand  ▼.  Courtney,  %  Frccm.  250. 
Theobald  v.  Daffey,  9  Mod.  101.  Higden  V.  W^^^nSfon,  3  P.  Wms.  132.  Duke  of  Chandoit  v. 
Tilbot,  2  P.  Wms.  608.  .  And  a  poffibility,.  whether  in  real  or  perfonal  eftate,  it  tranfmiflible  afld 
deriiablej  ^hcri^  v,  Wrotham,  Cro.  Ja.  509*.  PinUury  ▼.  Elkma,  i  P.  Wmt.  566.  King  v. 
Witbei«,  Ca.  Ump.  Talb.  1x7.    ChauAcy  v.  Oraydoo,  2  Atk«  6x6*    Peek  v«  Parrot,  i  Yes.  236* 

Sdwia 


^so  0iSfe. 


«  Bar.  f  i^«    1  ■.  ftryw  «)t.  S.  C    Pjwfai  ▼•  Kjl0t»  I  Br.  Cfc.  ftcf.  119^ 
I  Br.  Qu  Kiqp.  iSi.  Mmv  v*BawkiBS  ifLWL  Rif.  34.  Eos  ▼•  Infi,  i  R  Bl. 
3To»B<r*tS.] 


f «;  TniB  A  pffiimal  tnft  wlacli  one  man  repoles  in  another,  cannot  be 
(#)  •ffgfH  ofcr,  howcfci  abk  fnch  affignce  may  be  to  exe> 
one  it. 


S$. ^miJt  had  af  Tn^ ;  aor  a  fwHua.    'Vm^fu  itcx    WfacdKr  a  pMrabreker,  Vj  tedaa  of  Ac 
iek«Htfaepe^Bv  cfliifigMit,  i^&vi^  1  B«UL  31.    Owes,  IX4. 


(^)  B«.  [Neidicr  tbe  fiiD  (i)  pay,  nor  die  (r)  half  pay  of  an  oflker  b 

]|^^f  ^       die  anny,  can  be  afligiiriH.J 

■  H.  p.  Rcf.  627.  U)  Uikrriik  v.  DwkK^Uamnk,  4  Term  Rep.  S4S.  Fbftf  ▼.  Odbn,  3  Tcm 
Repc  4Si.    CWr.  Sflevxt  ▼.  TackB,  sBLftcp.1137.    B/ i  C.  s.  ft.  x.  c  14.  ^  7.  ^  a%a- 


>«f 


Several  things  are  affignabk  by  a£b  of  parliament,  which  feem 
not  afl^nable  in  dieir  own  nature;  as  piomiflbry  notes,  by 
3  C^4  Am,  caf»  9.  bail-bonds  by  the  (heriff,  by  4  jfnn,  rap,  16* 
Jiff.  ao.  a  jndge's  certificate  for  taking  and  profecoting  a  felon  to 
conriffion,  by  10  (^  11  0^.  3.  cap,  T^.fccl.  2.  a  bankrupt's  efied^ 
by  die  ic?eral  ftatntes  of  bankruptcy. 


7mt. 


(i)  fv  dht     A  N  (^  affife  Is  a  remedy  which  the  bwhatfa  appointed  for  tbe 
j^T^S-     cm.  leftkution  of  a  freehold,  of  which  the  party  has  been  diC- 


ioa^ftive  feifed,  and  appears  to  hare  been  in  nature  of  a  commiflkm  to  put 
'    the  difleifee  in  pofleiEcm  by  trial  at  one  aflifes. 


1;?.  k  154.  K  i$9.  W  It  Ahm  ^  ^"^  b"*  ofiViriMB  cstnaioo,  «iA  Cvftomkr  16.  aad  to 
Ka^  hce«  Mmrfwfi  ia  tbe  idp>  ^  H.  a.  as  a  more  eafy  and  exficidiuoas  method  of  recoveriag 
tbe  fmrfciH  t****  vm  obferfed  ia  tbe  writ  of  catry  \  beaoe  the  writ  of  entry  was  aAerwards  called  a 
«iftefcsrtiy  iatbcHCHVof  aa  aflUe.    Fidlr  FIcta,  214,  ais*    Glsm%iil  (ajt  \t  vm  re^^gUt  pitddem 

frwc^dt  cmKJmfnanm  ftfm&  imtlmJam,     Clanrd,  c  7.  foL  17. 


Aflifes  are  now  fcldom  made  ufe  of  except  for  the  recovery  of 
offices,  being  fupplied  by  other  acHons  lc&  perplexed,  and  which 
yield  a  more  expeditious  remedy ;  but  as  they  are  (till  in  force,  it 
may  be  proper  to  conCder  the  nature  of  them  a  little,  under  the 
following  heads : 

(A)  Of  the  Natxire  of  an  Affife,  and  the  Fonn  of 
the  Proceedings  on  it. 

(B)  In  what  Cafes  an  Affife  lies. 

(C)  AVhat  Seifin  is  fufficient  to  maintain  an  Affife. 

(D)  How  the  Demandant  mud  fet  forth  his  Title; 


(A)  (X  the  Nature  of  an  Aflife,  and  the  Form  of 

the  Proceedings  oq  it. 

A  SSISES  (a)  are  twofdd.    Firft»  an  aflife  of  a  man's  own  po&  f.n.  B. 
"  feffion,  and  that  was  called  an  aflife  of  ww/  difej/tn^  which  '|2Jl.  ^^^ 
vas  a  commiffion  to  the  (beriff  to  referve  the  tenements  with  the  f.  121.^  ^ 
chattels  found  in  them,  and  put  diem  in  peace  dll  a  jury  had  tried  («)  For  ar* 
the  canfe,  who  were  by  fuch  writ  authpriacd  to  be  returned  at  5|[?  J^*;;^ 
the  ai&zes  by  th^  {heriflT^  and  by  the  original  practice  in  this  nrx,  vUU 
affife,  the  Iherifi^  ufed  to  take  the  tenements,  togctlfer  with  the  Co.  Litt* 
chattels  found  in  them,  into  his  own  pofleflfion,  till  the  right  was  l^co.^I^\,, 
tried;  but  bccaufe  this  proved  inconvenient,  for  that  the  (heriff  7R.2.C.10, 
could  not  keep  fuch  pofleflion,  and  turn  it  to  the  beft  advantage,  ^*'  9^- 
cfpcciaiJjr  where  fuch  an  aflife  was  long  in  dependence,  therefore    ^  *  *"• 
the  practice  altered,  and  the  tenant  was  continued  in  pofTeflion 
until  judgment  s  and  by  fuch  writ  the  jviry  were  empowered  to 
inquire  of  damages,  becaufe  the  (herifT  was  to  refeize  the  chattels 
as  well  as  the  frank-tenement;  and  therefore  fuch  damages  being 
aflefled  by  the  jury  were  awarded  to  the  tenant  that  recov^red^  as 
well  as  the  frank-tenemcxvtv 

The  fecond  fort  of  amfe  is  an  affife  of  mortdanceftor^  which  ^«  N.  B» 
was,  where  the  father,   mother,   brother,  fiftcr,  uncle,  aunt,  ['1^^ -o^^ 
nephew,  or  niece  died  feifed  of  the  lands,  and  a  ftranger  abated;  Booth,  206* 
then  the  heir  had  fuch  writ,  and  to  fuch  writ  was  required  an  im- 
mediate defcent,  as  from  father  to  (on^  or  from  brother  to  fifter 
originally;  and  it  feems  by  the  ftatute  of  Ghucefter^  cap.  6.  it 
extended  to  uncles  and   aunts,   nephews  and  nieces,    becaufe 
^atements  had  frequently  happened  upon  the  death  of  fuch  re* 
Utions;  but  the  more  remote  relations  were  left  to  purfue  their 
writ  of  entry  as  at  common  law. 

The  firft  procefs  in  this  a£tion  is  an  original  writ  ifluing  out  of  Forthefomt 
Chancery,  diredicd  to  the  fiierifi;  commanding  him  to  return  a  ^^^^^^^^^ 
jury  (who  are  c^led  the  recognitors  of  the  aflife).  ^^^'  pf^, 

73*  4ij«  F.  N.  Br  17S.  Booth,  ato.  167.  The  demandant  11  to  find  fuitty  to  proiecute,  and  this 
^  may  do  b^ore  the  iberitf,  or  in  couxt,  if  the  Iheriff  zetU(oa  (hat  be  hath  not  found  pledges* 
?a«h,a67. 

Afiifes  are  to  be  taken  in  the  Kin^s  Bench^  or  Common  Pleas  for  F.  N.  B. 
Ac  county  in  which  they  fit,  and  for  all  others  arc  to  be  arraigned  ^^^  ^^ 
In  their  {b)  proper  counties,  but  arc  to  be  adjourned  for  diflSculty  {h)  By 
into  the  Common  Fkas^  as  the  court  which  has  jurifdiAion  in  all  Af«;«« 

«^»^°--  cTriBft. 

jjK  ^pointed  to  be  taken  m  fr^fina  emitgtu ;  tbereopon  an  adjournment  bi  hamojbrtpter  diffUmltmemp 

vc.  i«  given ;  b«t  ic  waa  held  no  adjooAniBiU  coaU  be  ttade  by  virtue  of  this  ad,  unkfs  the  jurofi 

IWe  a  Terdia  5  whereupon  by  Weftm.  2.  c.  3.  an  adjournment  is  giren  in  cafe  of  a  fortign  voucher 

■n  an  adife  of  Martdam^f  within  the  equity  of  which  are  all  foreign  pleas,   deaittners»   ao4 

^  pleat  and  pioccediiigs,  dtfatt  befocc  or  aftec  Terdia  ia  an  affile*  ft  Inft.  26.  423*  VUt  Roll. 
Abe.  131, 

An  ai&fe  is  {c)ftjtinum  rtmidum^  and  to  be  [J)  arraigned  on  the  Style  Re^ 
^  the  writ  is  rcturnablCj  on  which  day  the  demandant  is  to  [t)  ^^*  ^^  .^ 

county  ^ ' 


called  Tef'  count,  and  the  (/)  tenant  is  to  appear  and  plead  {g)  mftantly^ 
iinum  reme-  unlefs  the  Couit  thinks  proper  to  allow  him  an  imparlance^  which 
B^«ufc*tbe   *^  *®  ^^^^  cannot  be  without  (hewing  good  caufc. 

tenant  (hall  not  be  aflbined.  z.  Shall  not  caft  a  prote^Hon.  3.  Shall  noc  pray  in  aid  of  the  kiiig. 
4.  Shall  not  vouch  any  ftranger>  except  he  be  prefeot,  and  will  enter  prefently  into  warranty }  fo  of 
xeceit*  5*  The  parol  ihall  not  demnr  for  the  nonage  of  the  plaintiff  or  defendant.  8  Co.  s^t 
Booth,  262,  For  the  manner  of  arraigning  an  a/life,  ^idt  3  Mod.  273*  Keb.  3.  Comb.  173. 
{d)  But  where  neither  the  recognitors  nor  plaintiiF appeared  on  the  firft  day,  the  Court  adjournei  the 
affife  to  the  next.  Salk.  82.  pi.  1.  («)  Otherwife  he  will  be  oonfuit.  Saik.  S2.  pi.  i.  (/)  If 
there  be  feveral  defeadant^,  and  any  one  of  them  do  not  appear  the  firft  day,  the  ailife  (hall  be  takea 
by  default  againft  them.  Saik.  83.  {g)  That  the  defendant  may  pray  ojer  of  the  writ  anJ  cooat, 
n/ide  2  Bui  ft-  160.  and  ihali  have  an  imparlance  to  a  fliort  day.  Styie*i  Reg.  88.  Bnjl  it  muft  be  oi 
jewing  good  caufe.     Saik.  83.  pi.  2. 

Booth,  2x4.  When  the  plaintiff  counts^  the  defendant  .may  •  plead  in  (i) 
(^)  And       abatement,  and  (i)  over  in  bar,  or  may  take  tlie'gcneraldfluc  nd 

fuehpleais     .     ._    1  j/r-r  . 

not  peremp-   ^<^^^  ««^  ^#i/?«-  y 

tory,  though  found  againft  him,  H/ide  Finch  of  Law,  385.  Dyer,  310.  Jonea,  4x3*  Cro.  Cur*  520* 
(i)  Muft  plead  over  in  bar  at  the  fame  time  that  he  pleads  in  abatement.     Saik.  83.  pL  2« 

Booth,  313,  If  the  tenant  pleads  a  plea,  which  fliews  that  the  ailife  (hould 
3*4*  not  be  taken,  and  fuch  plea  is  triable  by  a  jury,  the  recognitor! 

of  the  affife  may  try  it,  and  then  the  aiFife  is  faid  tranfire  inju* 
rata\  and  the   aflife  and   record   adjouined   into   the   Common 
^  Pleas.    ■ 
Booth,  2x4.       If  a  flat  bar  be  pleaded  to  the  afliie,  and  liTue  is  joined  there* 
upon,  the  jury  never  inquire  of  the  feijtn  or  diffeifiny  but  of  the 
matter  pleaded  in  bar,  and  of  damages  if  the  plea  be  found 
againfl  the  defendant. 
Vidi  Booth,       But  if  the  defendant  ple:>ds  a  colourable  plea,  then  they  are 
214, 215.     to  inquire  of  xhtfejfin  and  dijfeifin^  which  is  called  the  taking  the 
fo"ou«bie     affife  at  large. 

picas,  ntidt  head  of  ?leat  and  PUadingi ;  and  where  the  alBfe  may  or  ixuy  not  be  taken  at  laije, 
20  Co.  90.     Finch  of  Lavf^  416.    Roll.  Abr.  zyi  to  275. 

Roll.  Abr.  Alfo  if  an  infant  pleads  a  fiat  bar,  and  the  bar  is  found  againft 
*75*  him,  yet  the  aifife  (hall  be  taken  at  large,  becaufe  the  law  not  al- 

lowing the  parol  to  demur  in  this  afbion,  which  vrzsfeftimm  rt* 
nudiumy  tht/eifin  and  diffetfin  was  inquired  of,  that  the  infant's 
whole  title  might  appear  before  the  court. 
Kidt  Booth,      By  Weftm..  2.  cap.  25.  a  certificate  of  affife  is  given,  which  is  a 
*  Ca*^^*b    ^"^  ^^^  ^^  party  grieved,  by  a  verdiQ:  or  judgment  given  againft 
a  inft.  a6.  *  him  in  an  aflife,  when  he  had  fomething  to  plead,  as  a  record  or 
releafe,  which  could  not  have  been  pleaded  by  his  baily  5  or  when 
the  affife  was  taken  againft  himfelf  by  default,  to  have  the  deed 
tried,  and   the  record  brought  in '  before  the  juftices,  and  the 
former  jury  fummoned  to  appear  before  them  at  a  certain  day  anil 
place,  tor  a  further  examination  ^nd  trial  of  the  matter. 


(B)  In  what  Cafes  an  Affife  lies. 

AN   affife  lies    for    any    thing    a  pracipe    quod  reddat    may  alnft.41** 
^  be  brought  for  at  common  law,   therefore  it  lies  for  an  ?9®''^7«  b. 

(»)  office.  ^  ^  ^  l\,i  for  the 

office  of  rcgiftnr  of  the  admiralty  ;  for  though  their  proceedings  are  according  to  the  cItiI  law,  yet  the 
tight  of  their  offices  is  determinable  at  the  common  law.  8  Co.  4.7.  1  Inft.  41  a.  S.  P«  Of  the 
BttAerliip  of  an  hofpital  being  a  lay  fee.  ii  Co.  99.  b*  Of  the  office  of  filazer.  Dyer,  114.  b. 
Aad  if  a  man  be  diiTelfed  of  parcel  of  the  profits  of  an  office,  he  may  have  an  affife  of  that  parcel  only* 
%  Co.  49*  b.  %  Ind.  411.  S.  P.  But  for  an  office  of  charge  and  no  profit,  an  affife  does  not  lie* 
I  C».  47.  b.  49.  b.  z  Inft.  4I2.  S.  P.  (See  however  pofl  D.  i6a.}  An  affife  lies  for  an  office  for 
lift  as  ireU  as  in  fee.     8  Co.  47.  a. 

It  lies  for  one  feifed  of  lands,  tenements^  {b)  rents  in  fee-fim-  {b)  Does 
pic,  tail,  or  for  life,  and  for  tenant  by  (c)  tlegitj  ftatute-mer-  notiicofaii 
diant,  ftaple,  or  tenant  by  recognizance  in  nature  of  a  ftatute-  i^h'!*!^'^. 

ftaplc  Booth,  16  J. 

8  Co.  50.     {c)  By  the  ftatute  of  13  E.  I.  c.  18.  which  fee  explained,  2  In(^.  396* 

It  lies  of  tithes,  penfioils,  and  other  ecclefiaftical  duties  in  tern-  yidt  Co. 
]A>ral  haiids ;  but  of  a  rent  ifluing  out  of  tithes  barely,  no  affife  ^^^]^'|^* 

lies.  c.  7.    Vaugb*  204.     Vide  Danv.  578,  579* 

There  were  at  firft  but  two  forms  of  writs  of  aflife  of  novel  i  inft.  41  r» 
^Ifeijin^  either  an  affife  {d)  de  libera  tenemento,  or  (e)  de  communia  [^|,  j^*^^ 

i^'^*-  ^  a  profit  ap^ 

frader  the  writ  mall  be  general  de  lihero  tnemento,  and  the  plaint  fpecial.  8  Co.  47.  Co.  Litt  1 59* 
Becattie  no  fpecial  writ  is  given  by  the  ftatute.  Dyer,  83.  (<]  In  ancient  time  they  held  themfelvet 
^^y  to  the  forms  in  the  regifter  ;  and  therefore  bccaofe  there  there  was  no  writ  of  common  of  tur* 
^1  ^<r.  it  was  held  no  afiife  lay  thereof.     8  Co.  48.  a*  b. 

The  affife  de  libera  tenemento  did  lie  of  houfes,  land,  rent,  or  ainft.  41% 
other  things  which  lay  in  render^  but  for  profits  apprender^  which  (/)  ^"^ 
ccmfifted  in  capiendo^   colligendo^    habendoy  recipiendo  isf  exercenda^  ftatnte^of  * 
if)  no  affife  lay,  but  a  quod  permiiiat,  in  which  there  was  great  Weftm.  a. 
delay,  and  they  who  had  but  an  eftate  for  life  could  not  main*  ^*  ^|*  ^ 
Um'thatwrit/  ^ffr^, 

tbefe  cafes  de  proficMts,  &c^  in  certo  Iteo  capiend"  &c.  An  affife  does  not  lie  of  a  way  over  certain  laixd, 
bat  a  ^KM^  ^ertsirrtfr,  for  it  is  but  an  eafement ;  but  otherwife  if  it  were  appurtenant  to  land.  8  Co.  46* 
34  Ail  13.    For  an  affife  4ifovent  difirtjif  wde  Keilw.  20.     1  Inft.  413,  414.    F.  N.  B.  178. 

(C)  What  Seifin  is  fufficient  to  maintain  an  Affife^ 

A  S  the  writ  of  affife  reftores  the  party  to  the  aftual  feifin  of  ^^#iRoiu 
■"^  his  freehold,  for  fo  are  the  words  of  the  writ,  facias  tene^  -^^'^  4^3* 
tnenium  illud  feiftri^  isfc,  cbnfequently  the  party  that  brings  this 
Writ  mud  found  it  upon  an  a£tual  feifin,  which  he  has  beea 
difcftedof,  for  otherwife  this  remedy  is  not  commenfurate  to  his 
cafe. 

Therefore  if  thcr6  be  lord  and  tenant  by  rcnt-fcrvice,  and  the  Lit.  1^ 
lord  grants  the  fervices  to  anothcij  and  xLq  tenant  attotns  by  a  s«5-   ^ 


Ui. 


i54 

4  c*»  9*      peimyy  uut  bring  gifcii  by  ^"^  ^  attofmiieiit^  js  not  fnffidcnt 
soC«.ii7.  icifin  tomundan  aflUc  cm;ySratf  if  diepaDijbadbceng^^ 

way  of  leifin  of  tbe  rent. 
FiirKflL        If  the  kflbr  dies,  and  after  die  leflee  for  (#)  years  is  odtcd^ 
^'  ^^*    die  beir  of  die  kflbr  flail  bave  an  affile  of  mvel  tg^m^  and  not 
Xfiir.  f  lau  of  mortdancejlor^  for  die  leflee^s  condnning  in  pofleffion  after  the 


(#)i/ienift  deatbof  tbe  leilor.  was  in  ridt  of  die  beir. 

Kdw.  S09.       If  a  man  leafin  for  years,  tbe  TCBttbider  over  in  fee,  and  after 

die  tenant  for  years  u  oufted  of  bis  texm,  be  in  tbe  remainder 

may  bave  an  ainfe,  becauie  tbefteebold  was  in  bim  at  tbe  tune  of 

tbe  difleifin. 

ItoiU  Abr.        Tbe  taUng  of  jd.  oi  A.  for  a  eafims  zf^usA  ^;  is  a  fuffident 

^V'-  leiCn  of  tbe  office  of  filacer  Jt  hmc9, 

«Ler.  rot.       If  one  be  committed  by  die  Honfe  of  Commons  to  A.  wlio 

Cragy  and    before  and  long  after  was  in  poflcflion  of  tbe  office  of  ferjeaat  at 

*^^^'      arms  to  tbe  boofe,  and  tbe  prifoner  compomids  witb  B.  for  tk 

fees,  and  gives  bim  twenty  fliillings,  tbis  is  a  good  feifin  of  the 

office  by  B.  iot  be  cannot  be  difleifed  thereof  but  at  bis  dedion; 

adjudged,  and  beld  likewife,  tbat  proving  tbat  B*  being  in  the 

lobby  of  tbe  Houfe  of  Commons,  took  bold  of  tbe  door  of  the 

boule,  and  laid  bis  bands  upon  die  mace,  dien  being  in  the  hands 

of  A.  to  take  it,  but  hindered  by  ^.y  was  good  evidence  both  of  2 

feifin  and  difleifin. 

tdr.  loS.        The  lerjeant  of  the  mace  to  the  Houfe  of  Commons  io  ail  adiofl 

(^)  '^JL^  upon  the  cafe  for  a  difturbance,  recovered  damages  \  and  whether 

t^  ibic  of  this  was  a  fufficient  feifin,   the    damages  being   recovered  in 

cooity  mA    [h)  fatisfa&ion  of  tbe  fees,  and  he  then  being  out  of  pofleffion  of 

^  '^        bis  office,  was  doubted  \  fome  of  the  judges  inclining  one  waji 

JJJjI^*       and  fome  the  other  ;  and  it  was  intended  to  have  been  found  fpe^ 

againft  lum,  dally )  but  the  plaintiff  being  unwilling  to  (land  to  it,  was  nom- 

tb'ifl  if  a         £^j^^ 

IkAc'ienC 

leiflnof  tbeitiit,  becaoCe  the  damages  are  givdi  as  an  e^Talest,  and  iir  Cidt^iffion  for  tbe  fait. 

4  Co.  9*  b«    80  if  a  letitm  ttrepleviiabk  be  awarded,  that  it  a  good  feifin  of  the  rent  for  which  tiie 

AftttU  was  takes ;  becaafe  foch  retom  is  an  abfoloce  coodemnatioa  of  the  pledges;  and  bdn(  gim^ 

lU  aacfttivikat  for  thereat,  SiaU  be  looked  iifonai  the  rent  itiieif.    4Co.9.b.    a  RoU.  Ab^.  4(4* 

{p)  How  the  Demandant  muft  fet  forth  his  Title* 

Dyer,  94*  tT  18  a  common  learnings  that  in  an  aiEfe  the  [c)  plaint  (</)neeif 
ui  Tin  ao  ^^^  ^  ^'^  cerfain  as  in  other  writs^  becaufe  the  judgment  is  to 
mttiit  is  as  a  (/)  TCCOYer  per  vifum  recogmtorumi  and  if  the  plaint  be  butfo 
4ooni  ia  rf\  certain  that  me  recognitors  may  put  the  demandaiit  in  pof* 
:*^^feflSon,itUfttfficidit. 

jDoft  ict  forth  Infin  and  dHleiiia  within  30  years,  pi^aaat  to  the  ftatote  31 R  S.  «•  %.  Bootb,  sif. 
id )  ScUe,  )o.  Like  poiaC^  RUU  Ch.  Juft.  {t)  So  Chough  by  defaak,  and  tbe  damages  lekafe^) 
for  by  intcodmeat  they  haid  the  tiew  before  the  alfifes.    %  Balft.  I  $9.    Godb.  247.   Cro.  Jac.  334* 

^tts.}   BntiAA 


Icnk*  %%•  In  an  aflife  of  rent  in  D.,  the  tenant  tannot  pXtsA  that  in  ^ 
i^^  fcid  county  there  arc  {£)  two  D!s^  Irithout  any-addirion  to 
jadgsstfr  ditfiDgttffli 


ditumpfit.  ^ss 

diftinguUh  theoiy  becaufe  die  plaintiff  .(ball  tccofct  per  vifum  ju^  ZngiiBd. 

ratontm*  (f)  Soif 

two  D/fy  aad  none mdioat  addidM,  ferDju,  t^  k 

lo  an  aflUe  for  an  office  newly  eie&ed  and  conitituted,  the  de-  t  Co.  49. 
nundant  in  his  plea  muft  (hew  what  fee  or  profit  is  granted  for  ^^**c>^ 
the  excrcife  thereof^  for  this  office  cannot  bare  a  fee  or  profit  ap» 
piirteiiant  to  it,  as  an  ancient  office  may  i  and  for  an  office  witn- 
ontfee  or  profit  no  affife  lies. 

Bat  in  an  affife  for  an  ancient  office,  the  demandant  In  his  plaint  t  Cs.  49* 
seed  not  Aew  what  fee  or  profit  is  belonging  to  it;  for  it  (hall  be 
iBtended  there  is  fome  fee  or  profit. 

In  an  affife  for  a  rent-charge  or  feck^  the  demandant  (h)  muft  jak.  41* 
make  a  title  in  his  plaint,  otherwile  in  an  affife  of  land,  for  there  U)  ^^w 
poffeffion  without  any  other  title  is  (i )  fufficient.  |^^  ^* 

S.P.  I  Sid.  S03.  (f)  Where  ia  a  writ  of  entry  !a  nature  of  an  alBiS^  the  demandant  counted 
«f  a  pft  i»  tail  to  himkif,  and  of  hit  fdfin  and  diflofin  $  but  was  coaipeUed  to  dochne  «pte 
-  '^'  and  diileifin  oalj,  becauie  that  was  the  ancient  fomu    FkU  %  Ander.  ioo« 


In  an  affife  for  a  portion  of  tithes,  the  demandant  in  his  plaint  Vjtr,  ts» 
muft  make  a  title^  tor  the  feifin  only  is  not  fufficient,  no  more  «4»<'i^ 
tban  in  die  cafe  of  a  rent,  or  other  profit  in  the  foil  or  fee  of  an<* 
od)er  which  commences  againft  common  right ;  for  in  all  thefe 
cafes  of  neceffity  the  commencement  theteof  muft  be  alleged  by 
Urn  who  wiQ  make  tide  thereto,  whether  he  be  priry  or  a 
firanger;  for  it  is  againft  reafon  to  charge  the  inheritance 
or  froehold  of  another,  without  Ihewing  fome  fubftantial  founda- 
tion theieof. 

In  affife  for  an  office,  the  demandant  in  his  plaint  muft  fet  sMod.37^ 
forth  a  title.  ?"^*?^f^._ 

^^^*  Lenthal  j  hf 

lAkk  book  it  appears,  that  the  demandant  noC  bung  ready  to  fet  ftrth  a  tittcy  the  affife  was  adjoaneA 
lUI  the  nest  day,  when  be  appeared  and  fet  forth  a  title,  and  proeefs  was  pnqred  againft  the  defeni- 
sati ;  bnc  by  Salk*  Ss.  S«  C.  tJie  demandant  was  nonfuited  the  fecond  day  for  not  counting }  an4 
IbiCowt  told  him  he  might  bring  anew  affife.  Comb.  173.  S.  C.  and  the  plaintiff  Mnfintsd.  VkU 
^ftt,  114.  pi.  63.    149.  pi.  Si.  151.  pL  9*    S  Co.  45.  h.    See  10  Mod.  1^5. 


— — ^— — p.»i        1^    f  ..^^^^^i^^i^— ■^■^■^■■fc—i — ^— ^— M*i 


;%^ttmpltt. 


A  N  •ffumpfit  is  an  adion  the  law  eives  a  party  injored,  bjrdie  s  Ctf.  9i« 
XX  bieacfa  or  non-performance  of  a  contrad  k^ally  entered  p^'^^* 
po :  it  it  founded  on  a  contrail,  either  exprefs,  or  implied  by  \t^  pnmfe 
I^w,  and  ^res  the  party  damages  in  proportion  to  the  lots  he  has  of  this  $t. 
wftuacd  by  the  violation  of  the  contraa.  SS  if  I^ 

smmrfy  tnced  ia  the  thif4  aad  kft  vobtflMt  sf  Mr.'Kscm*  Hift.  of  the  Lnr. J 

2  ^  But 


Saik.  23.  6ut  herl^  it  muft  be  obfervecf,  that  the  law  diftingui(hes  between 

rMTh*^  a  general  indebitatus  ajfum^tt  and  a  fpecial  ajfumpfu ;  for  diough 

&  no  found-  they  come  under  the  denomination  of  adions  on  the  cafe,  and 

ation  for  the  party  is  to  be  recompenfed  in  damages  alike  in  both,  yet  tiie 

^  propo-  gj.{^  fcems  to  be  of  a  fuperior  nature,  and  will  lie  in  no  cafe  buf 

much  more  where  {a)  debt  will  lie  \  but  for  a  particular  undertaking,  or  col- 

pliufibie  to  lateral  promife  to  difcharge  the  debt  or  duty  of  another^  a  fpecial 

lies  ID  aftion  on  the  cafe  ought  not  to  be  brought.**  And  that  was  the  point  relied  upon  in  Slade*i 
caiby  4  Co.  92*  but  the  rule  then  fettled  and  followed  ever  fince  it,  <<  that  an  adion  of  afumffo 
vrll  lie  in  many  ca£es  where  debt  lies,  ahd  ih  many  whert  it  does  nu  lie.  Fer  Ld.  Mansfieidi 
%  Buffk  xoo8«] 

Under  this  Head  we  will  confidef. 

(A)  In  what  Cafes  an  Affumpfit  is  the  proper 
Adtion. 

(B)  What  Words  create  fufEcient  Certainty  in  a 
Promifci 

(C)  What  is  a  fufficient  Confidaration  to  create  ail 
Affumpfit. 

'  (jD)   Where  the  Confideration  fhall  be  faid  to  be 
executed,  or  continuing. 

(E)  Where  the  Promife  fhall  be  void,  the  Confi- 
deration being  againft  Law4 

(F)  Where  the  Confideration  and  Promife  fhall  be 
faid  to  be  fufEciently  fet  forth  and  averred. 

(GJ  What  may  be  pleaded  as  a  good  Difcharge 
and  Performance  of  the  Promife* 


(A)    In  what  Cafes   an  Affumpfit  is  the  proper 

Adibrii 

tro.  Jk.«9.  1  F  -rf.  and  B,  having  dealings  with  each  other,  make  up  theit 
YcJv.  70.  1  accounts,  and  B,  is  foiind  in  arrear,  and  promifes  to  pay  the 
Roll'  Abr.  balance,  an  ajfumjjit  lies  againft  him,  and  A.  need  not  bring 
7.  s.  p.      a  writ  of  account. 

Roll.  Rep. 

396*    MooTi  854*    3  Bt.  Coni.  161. 

Salk.  9.  So  \{A.  gives  {0)  money,  01-  delivers  goods  to  B,  to  mcrchan- 

F»-  »•  difc  tllerewith,  and  B.  promifes  to  render  an  account,  t^umQfi 

5t  was  ob^    '*^^  ^^  ^^^^  exprefs  promife,  ae  well  as  account. 

}eded  that  a  fum  of  money  given  to  merchandife  with,  could  not  be  demanded  cf  the  party  " jj.^ 
till  be  had  oegic^cd  or  rcfufcd  to  apply  ic  according  to  Uk  truft,  held,  Chat  it  wit  aided  ate  «^|J^ 


aiTumpQe* 


^57 


Salkt  9.  pi.  2.  If  a  maMi  receives  a  fum  of  money  to  lay  oat  to  a  particufar  ofe^  and  lays  oat  part  of  it 
accordingly,  an  adHoo  of  account  only  lies  ;  but  if  no  part  of  it  is  laid  out,  an  ajjumpft  lira.  2  Show* 
301.  pj.  304.    Roled  on  eridcnce  by  Juftice  Jimttf  in  the  abfence  of  die  chief  juttice.    Ftdt  head  of 

So  if  a  tenant,  being  in  arrcar  for  rent,  fettles  an  account  Roll.Abr.g, 

of  the  arrears  with  his  landlord,  and  promifes  to  pay  him  the  ^^)  ^^ 

fum  in  which  he  is  found  in  arreaxj  an  ajfum^tt  lies  on  this  Raym.  211. 

promife.  »  K.«'>-  ^ij. 

^  Vtd*  Styla, 

131.  283.  Cro.  Jac.  601*  A  diversity  where  the  account  was  for  rent  alone,  iod  where  for  that 
»«rtffiff,  and  v/^  AUen,  73.  Styley473.  2  Lev.  no.  Vent.  268.  where  it  is  Ciid^  that  the 
account  alters  the  nature  of  the  debt. 

But  if  the  obligor  in  a  bond,  without  any  new  confideration,  Roll.Abr.8. 
as  forbearance,  Isfc.  promifes  to  pay  the  money,  an  ajfum^t  will  ? ""i  ?*' 
not  lie,  but  the  obligee  muft  dill  purfue  his  remedy  by  aftion  of  240.  feemi 
debt  la).  €9Htta. 

'  •  r(tf)Whei«- 

ever  a  man  reforts  to  a  higher  fecority,  the  law  will  not  raife  an  ajfumpfitm  ToufT^nt  ▼.  Martinnant^ 
2  Term  Rep.  lOO.  So  a  promife  by  a  defendant  to  pay  a  judgment  debt  obtained  againft  him,  in  con- 
^deration  that  the  plaintiff  would  ilay  execution  thereon,  is  no  ground  for  an  ajfumffi,  for  it  is  turning  a 
judgment  debt  into  a  debt  upon  iimple  contra^.  But  the  promife  would  be  iufficient  if  made  by  a  third 
perfon.  Anon.  Cowp.  129.  jtjfumpjit  may  be  maintained  on  an  expreft  promife  to  pay  the  balance  found 
due  on  the  fettlement  of  accounn  upon  the  diflblution  of  a  partnerfliip,  notwithftanding  a  covenant  in  tbd 
articles  of  co-partnerihip  to  account  and  pay  the  balance,  and  that  notwith landing  moft  of  the  items  in 
iiich  fettlement  relate  to  partnerihip  tranfadlions.  Fofter  v.  Allanfon,  2  Term  Rep.  479.  Moravia 
V.  Levy,  Ibid.  4S3,  notes.  And  the  mere  uking  of  a  pledge  by  the  lender  of  money  for  his  feca- 
rity,  will  not  preclude  him  from  reforting  to  an  oJfumpJit\  for,  to  difcharge  the  perfon  or  the  borrower^ 
there  muft  be  a  fpecial  agreenieot  to  ttand  to  the  pledge  only.  South-Sea  Company  v.  Doocomb^ 
2  Str.  919.  Where  the  obligor  of  »  refpondevtia  bond  by  indorfement  thereon  agreed  to  pay  it  tv  anj^. 
^puff  it  was  determined  that  the  affignee  might  maintain  a  general  ajptmpjit  for  it«  Fenner  v.  Meares^ 
*  Bl.  Rep.  1269.  J 

So  if  a  man  leafes  for  years,  referving  rent,  an  ajfumtjlt  Will  Roll.Abr.y. 
act  lie,  becaufe  it  favours  of  the  realty.  fhVicaf/w 

determiaed.  Roll.  Abr.  7.  ii^  If  there  be  an  exprefs  promife  to  pay  the  rent  ?  and  ^dt  Cro.  Car.  343. 
Style,  463.  Sid.  279.  2  K.eb.  8.  Lev.  179.  and  3  Lev.  1^0.  where  it  is  refoived,  that  on  in 
ttpreis  promife  (where  there  rs  no  deed  executed  under  feal)  affumpfit  will  lie,  but  not  on  a  promife  m. 
law.  Vid*  Roll.  Abr.  8.,  where  it  is  held  clearly,  that  an  ajjumpjit  will  lie  on  a  promife  to  pay  a  fuipi 
»  gvofs.  [Where  the  demife  is  not  by  deed,  the  landlord  is  empowered  by  *  ftar.  l:  Geo.  2.  c.  lo. 
4 14.  to  bring  the  adion  for  the  ufe  and  occuparion  \  and  if  in  evidence  on  the  trial,  any  parol  demist 
or  any  agreement  (not  being  by  deed)  whereon  a  ceruin  rent  was  referved,  fliail  appear,  the  plaintiff 
ftall  noty  therefore,  be  nonfuited,  but  may  make  ufe  thereof  as  an  evidence  of  the  fuainum  of  damages 
lobeiecovered.  Before  the  above  ftatute  was  paflTed,  it  was  holden  chat  thisadion  was  maintainable 
A)r  vie  and  occupation,  where  there  was  no  Itipulation  for  any  exprefs  renc  Mafon  v.  Wehahd, 
SJdn.  238*  242.  S.  C.  in  3  Mod.  73.  by  the  name  of  Mafon  v.  Beidham.  It  fecmsi  from  the 
aignment,  though^  not  direAly  liated  by  the  reporters,  th^t  tliere  wa&  a  demife  by  cee4  in  this  cafe^ 
but  no  partjcular  rent  referved.J 


V-^,  18  poflefled  of  a  term  for  years  in  certain  lartds,  under  a  Leoa. 
certain  rent,  the  inheritance  whereof  is  in  the  wife  of  B.,  and 
C,  in  confideration  that  B.  will  procure  ^.  to  aflign  this  leafe 
to  him,  aflumes  and  promifes  that  heMrill  pay  the  rent  to  B, 
during  the  remainder  of  the  faid  term  ;  if  B.  accordingly  doe^ 
procure  Jf.  to  affign,  and  the  rent  is  afterwards  airrear,  B.  upon 
this  promife  may  have  an  a£lion  againft  C.  in  hb  own  right,  not<* 
witnftanding  the  rent  grew  due  in  the  right  of  his  wife^ 


43* 


w*r^ 


*  This  ftatute  (ieems  to  hnvecfcaped  the  recoUedioa  of  thcjits  Viaerian  profelTMf  In  his  comment  4l 
A'm  fpecica  of  aOios.      S«e  j  'Wwddtf,  152,  3. 

Voul,  3  If 


«5S 

Cro.  Jac. 
598. 


3irump0t 

If  in  ^an  ft£^ion  on  the  cafe  the  plaintiff  declares  quod  loeapt  to 
the  defendant  a  certain  warehoufc,  the  defendant  promifed  to 
pay  8/.  for  every  week  he  occupied  the  fame,  and  avers  that  he 
occupied  the  fame  for  27  weeks,  and  had  not  paid,  (5*^.  the 
a£^ton  lies,  for  this  is  not  a  rent,  but  a  mere  promife  in  confider* 
ation  of  the  occupation. 

If  a  lord  of  a  manor  afleiTes  -a  fine  upon  a  copyholder  for  his 
admittance,  and  dies,  his  executor  upon  the  ajfum^it  in  law  may 
bring  an  a£lion  for  it,  becaufe  it  depends  not  upon  the  inherit* 
aiKC)  but  is  quafi  a  fruit  fallen ;  adjudged  by  three  judges  againft 
Holt^  Ch.  Ju(t.  who  faid,  that  it  being  a  duty*ari(ing  out  of  an 
iiiheritanoe,  cuftom  and  tenure,  it  was  not  fit  to  be  thruft  into  a 
declaration  in  an  ajfum^t. 

Cbicbefttr,  3  Burr.  171 7.    Whitfield  y.  Hunt,  B.  R.    HU.  14  G.  3.    DougL  717* 

An  indebitatus  ajfutn^tt  {a)  lies  for  money  due  by  cuftom  for 
fcavage :  adjudged  upon  a  fpecial  verdift,  by  which  it  was  foundi 
that  die  fum  demanded  was  due  by  cuftom,  but  that  there  was  no 
exprefs  promife  to  pay  it. 

as  gi>od  law,  though  the  duty  might  be  fa'id  to  be  the  inheritance  of  the  lord  mayor:  bot^  Holt,  it 
atifes  cue  of  things  in  the  pcrfonalty.  Vent.  398.  S.  C.  adjudged  ;  though  objeded,  the  cufiomsof 
the  city  arc  confirmed  by  parliament,  and  fo  this  is  a  duty  by  record.  An  aflignee  of  commiffioaert 
of  bankrupts  may  bring  an  ajj'unipfity  and  \et  the  debt  is  afligned  by  rirtoe  of  an  a£t  of  paitiament. 
Vent.  198.  per  Cur*.  3  Keb.  677.  [(«»)  That  it  will  lie  for  tolls,  fee  Mayor  of  Exeter  ▼.  Trimfet, 
a  Wiif.  95*  Seward  v.  Baker,  z  Term  Rep.  6x6.  adjudged  In  the  laft  cafe  on  a  fpecial  demuncr.j 

Kannv.  [An  aSion  of  ajfumpftt  is  maintainable,  where  the  demand 

Green,        arifcs  by  virtue  of  a  publick  or  private  aft  of  parliament. 

Dou^l.  40Z.  arptend.     Bell  ▼.  Burrows,  C.  B.  £.5  G.  3.     Bnll.  Ni*  Pru  i%^* 


3  Lev.  461. 
Shutile- 
u'orth  and 
Garret, 
3  Mod.  239. 
S.  C. 

1  Show.  35. 
S.  C. 

Carth.  9a 
S.C. 

[Evelyn  v. 
in  not.  3 

2  Lev.  174. 
Mayor  of 
London  and 
Gory. 
Carth.  92. 


Brown  V. 
Bullen, 
Dou^l.  407 


An  indebitatus  ajfum^t  lies  againft  the  aflignees  of  a  bankrapt 
for  a  creditor's  ftiare  under  an  order  of  the  commiflioners  for  a 
dividend. 

An  indebitatus  ajffum^t  may  alfo  be  maintained  on  the  judg- 
Dm'T'*  in  ^^^^  °f  ^  foreign  court,  without  ftating  the  original  cauie  of 
aft  ion. 

Dchrayy  an  officer,  drew  a  bill  on  the  agent  of  a  regiment 
payable  out  of  the  firft  money  which  (hould  become  due  to  him, 
on  account  of  arrears  or  non-effeftivc  money.  The  agent  did 
not  accept  the  bill,  but  marked  it  in  his  book,  and  promifed 
to  pay  when  effcfts  came  to  hand;  Dehray  dying  before  the  bill 
was  paid,  his  adminiftratrix  was  allowed  to  maintain  an  aftion 
for  money  had  and  received  againft  the  agent.  Lord  MansfieU 
confidering  it  as  an  aflignment  for  valuable  confideration  with 
notice  to  the  defendant. 

An  indebitatus  ajfiimpjjt  will  not  lie  for  moucy  lent  to  a  third 
pcrfon  at  the  rccjueft  of  tlie  defcnelant.] 

Jju'clicr  V.Andrews,  x  Salk.  13. 

aLf^n.179.       If  a  man  by  grant  of  the  king  hath  fines  pro  licentid  nncvtr 
t  ^o^^;/^'  dandif  and  one  will  not  pay  a  fine,  he  may  have  an  indebitatus 
"ifuiimt  for  It, 

Nctthcr 


Crawford  v. 
Whittal, 
Dou 
not. 
Dcbray 
T.  Adair, 
Sjctinga  af- 
ter Fajier^ 
A^G.  3. 
cited  in  4 
'i  crmRep. 

345- 


Marriot  v. 

J.'ltCT, 

1  Wilf.  141. 


Kekher  iekt  nor  a  general  indebitatus  affumpftt  M^UI  lie  sigainft  Hard.  485, 
the  acceptor  of  a  bill  kA  exchangei  for  his  engaging  is  but  a  col-  tl^\^^'^  jf 
lateral  promife,   on  which  a  fpecial  a^ion  on   the  cafe   lies,  dcbtUy/aa 
founded  on  the  cullohi  of  merchants :  but  debt  on  a  ceneraJ  injf-  inJetUams 
Ifitatus  may  be  brought  againft  the  drawer  (tf),  as  for  money  re-  J^viTie  V*  * 
ceived  for  the  life  of  the  party.  London, 

I  Mod.  285. 
t  Ventr.  I5«.  S.  C.  i  Fre«ni.  14.  S.  C.  I  Ler.  I9S.  S.  C.  %  Keb.  69$.  713.  75S.  822.  S.  C. 
Hand's  cafe,  ^^H^*  23.  S.  P.  agreed.  %  Lutw.  1594.  S.  P.  pgT«ed.  {{a)  Hodges  v.  Steward, 
Salk.  125.  22  fvfod*  347*  S.  C.  Skin.  346*  Morg.  Prec.  54S.  a  dcjlaracion  by  adminiflratrizof 
pyce  agauft  drawer  of  a  promUTory  note.  So  Ld.  Mansfield  held,  tliat  it  may  be  brought  by  an  indorfee 
^aiaft  the  perfoa  who  indorfed  it  to  kiili.    KiiTebdwer  t.  Tims,  B.  R.  £.  22  G.  3.   Bailey,  47.] 

Alfo  if  ^,  delivers  money  to  S.  to  pay  over  to  C,  and  gilres  v<nt.  1  sj^ 
C.  a  bill  of  exchange  drawn  upon  S.^  and  B.  accepts  it,  C  may  ^^^ 
have  an  indebitatus  ajfumpftt  againft  B*  (^)i  as  having  received  mo«  Kceived. 
ney  to  his  ufct  but  muft  not  declare  only  on  the  bill  of  ezchans^  Roiu  Abr. 
BcceDtcd  3*-    ^^' 

BCCCpica.  ^.  jjg  2\4ercbaM  and  Mtrcbandlxt, 

[A.  being  indebted  to  B.  for  brocage,  and  S.  indebted  to  C.  Ifraei  r. 
for  money  lent^  J?,  gives  an  order  to  A,  to  pay  G.  the  money  ^*g]' 
due  £rom  jr^.  to  J9;  (the  order  not  exprefling  how  much,    the  Rep!  s  19* 
quantum  being  then  Unafcertained)  *,  whereupon  C  lehds  J?,  a  fur- 
ther fum  :    the  order  wds  afterwards  accepted  by  A.     It  was 
holden  by  Lord  Loughbcrough^  Chi  J,  G^uld  and  Heath,  J.,  WiU 
Jon,  J.  dtffetitierjiey  that  C.  might  maintain  an  a£Uon  for  inohey 
had  and  received  to  his  ufe  againft  A,  i  but  the  Whole  Court  con- 
curred in  thinking  that  an  a£):ion  could  be  maintained  on  die  i/i« 
.^mul  computajfet. 

An  a£tion  for  money  had  and  received  will  not  lie  for  ftock*    Klghtingai 

'  and  others 

▼.  Derirroe,  5  Burr.  2589.    2  BK  Rep.  684.  S.  C« 

Where  a  man  has  teccived  moivey  for  the  transfer  of  ftock  to  ^^uteh  t, 
be  made  at  a  certain  day,  aiid  fails  therein,  an  aftion  for  money  ^^{J^'q^, 
had  and  received  will  lie  againft  him  for  the  dift'erence-money  or  2Burr.ioii. 
damages  fuftaifted  by  not  transferring  the  ftock  at  the  limited . 
time;   but   in  fuch  aflion  niore  than  the  confideration-mpney 
cannot  be  recovered; 

Where  money  has  been  paid  on  a  fcontraft  to  transfer  on^  Anon* 
fpccies  of  ftock,    and  the  party  contrdQing  to  do  fo  transfers  'Su.  407. 
another  fpecles,  an  afl^on  for  money  h*ad  and  received  will  lie  to 
recover  back  the  whole  confideration-money. 

An  djfumpjit  is  a  propfer  fortn  of  aflion  where  there  has  been  Stuart  r, 
an  exprefs  warranty,  but  a  warranty  cannot  be  tried  on  a  count  21u!li?'/8. 
for  money  had  and  received  only. 3  Power  V. 

Wells,  Cowp.  8i8. 

The  plaintifF  declared  upon  ati  indebitatus  ajjumpftt  for  20/.  quas  3  Lev.  ti8. 
«'  folvjjfe  debuijffit  pro  denar*  per  ipfum  ad  (r)  jocum  vocaf  chartas  ^^fV^- 
piBas  de  defendente  per  querenf  lucraf  \sf  acquiftfj  and  Whether  ^c)  where* 
fuch  a  general  indebitatus  lay  for  money  won  at  play,  dubitatur,  an  inMita- 
upon  a  writ  of  error  in  Cam,  Scacc.  upon  a  judgment  by  default ;  (fought  for 
and  though  a  cafe  was  cited  wherein  in  B.  R.  31  Car^  2.  it  had  20/.  woa  «t 

S  %  been 


±66  ^(rumpGt^ 


«  gtme  been  adjudged  that  fuch  a£bion  lay,  and  the  greater  part  of  the 
called  Ha-  jufticcs  now  inclined  to  be  of  that  opinion  j  yet  fomc  of  them 
Vwt.  *75.   f^id,  they  would  give  no  more  encouragement  to  fuch  a^ont 


it  was  ad.     than  Ticcds  muft. 

}aJ|^d  it 

lay,  aod  that  it  might  as  well  is  if  pro  ^ere  tod  Uhort,    Vtde  Salk.  13.  and  title  Gammi* 

« 

ftUv.  i<;2.  An  indebitatus  njfum^t  lies  for  20/.  forfeited  by  the  ordi- 

Barber-Sur-  nanccs  and  conftitutions  of  a  company,  for  not  ferving  in  the 

jUndon^tnd  ^^c^  ^^  ftcward  of  the  company,  according  to  a  by-law  by  them 

Peifon,  ad-  made. 

judged  upon  demurrer. 

Rex  T.  [It  lies  by  a  perfonal  reprefentative  for  the  arrears  due  on  a  com* 

cb  ^  poGtion  for  fmall  tithes,  and  for  the  profits  of  a  donative  (^7)  be* 
1  Term'       iert^  and  of  a  perpetual  curacy  (^}  after  thebifliop's  licence.] 

Rep.  403.  (0)  But  f tf.  If  the  donative  have  been  twice  augmented,  whether  the  licence  be  not  ne- 
cedary  ?  lb.     {h)  Powell  v.  MUlbank,  1  Term  Rep.  399.  n. 

^  Mod.  160,  If  the  king  grants  the  office  of  comptroller  of  the  cudoms  to 
adjudged  ^^  j^j  jj,  durante  beneplacitoy  and  ji.  dies,  and  afterwards  the 
<ui  ve*rdia'  ^^^%  grants  the  faid  office  to  C,  and  yet  B.  under  pretence  of 
between  furvivorfliip  exercifcs  the  faid  office,  and  receives  the  profit  therc- 
Arris  and  ^f^  Q^  jj^gy  hzvc,  an  indebitatus  ajfum^it  for  fo  much  money  had 
ajl^es^iae,  and  received  to  his  ufc. 

127.  %  Lev.  245.  S.  P'  between  Howard  and  Wood,  where  the  defendant,  under  pretence  of  titki 
xecejved  the  fees  belonging  to  the  plaintiff',  as  Reward  of  a  court  baron. 

i  Mod  263.  So  if  one  receives  my  rent  under  pretence  of  title,  I  may  have 
SdA^rCtfr'.  ^^  indebitatus  ajfumfjit  againft  him  (r). 

that  whetever  an  account  lies,  an  wAibitotui  will  lie.'  [(r)  But  ^  Whether,  when  the  defendant daimi 
title,  an  adion  of  ajjumpfit  for  the  rents  received  will  lie  againitiiim  1  Wilfon,  J.  in  fuch  an  adiooy 
ftonfoitcd  the  plaintiff';  and  was  of  opinion  that  the  mode  of  proceeding  was  either  by  ejedmentj  or 
in  cafe  that  could  not  be  brought,  by  an  a&ion  againft  the  tenant  for  the  rent  wrongfully  paid  by  him 
to  the  perfon  not  entitled  to  it.  Cunningham  &  Uj^.  v.  Lawrents,  Clk.  Wore^gr  Spring  AAsrei 
J7S8.  An  aftion  for  money  had  and  received  will  not  lie  to  recover  back  money  paid  for  the  rdeale 
of  cattle  damage  feajantf  though  the  diftrefs  were  wron^.ful  ;  for  various  rights  and  queftions  may  arUey 
^hich  the  defendant  cannot  in  fuch  an  aftioti  be  prepared  to  meet  or  controvert.  Lindon  t.  Hofpcry 
Cowp.  414*] 

Salk.  27.  A.    took  out   adminiflration  to   a   perfon  fuppofed  to  hare 

?*•  H*  J*"  died  inteftatC)  and  appointed  J.  S.  his  attorney,   who  received 

lenatGuiid-  «ioney,    bfc,    and  paid  it  to  the   adminiftrator  j    afterwards  a 

hall,  coram  will  appearing,  the  letters  of  adminiflration  were  called  in,  and 

7T"Vs^  the  executor  brought  an  indebitatus  ajfum^it  againft  the  attor- 

rontra  Vond  "cy  5  who  objcclcd,  I.  That  he  afling  only  as  attorney  for  him, 

v.  Urtder-  who  iu  fa£l  was  adminiftrator,  the  receipt  of  the  money  was  not 

R^m.xaVo  ^^^*  ^^^  ^^^  adminiftrator*s :  and  2dJy,  That  the  aftion  ought  to 

And  where  havc  been  a  fpecial  ajfumpftty  the  money  being  received  by  fpccial 

money  is  authority,  and  that  exprefsly  to   the  ufe  of  another.     But    the 

knfwn  *  Court  held,  that  the  authority  being  void,  it  was  a  receipt  of  fo 

agent,  the  much  mouey  for  the  ufe  of  the  plaintiiF  on  an  implied  contrary 

adiion  to  re-  for  which  an  itidebitatus  ajfumpfit  well  lies. 

cover  it 

back  ought. t)  be  againft  the  principal,  unlefc  indeed  it  has  been  paid  malajiie^  or  nnder  aodoe.  La^ 
'Windfer's  cafe,  4  Burr.  19S4.  It  will  not  lie  againft  a  rercnue-officer  f6r  an  over>paymeot,  aftwke 
haj  paid  it  over.    Whitbread  v.  Brookibaok,   Cowpi  69.    Gieeaway  r.  Hard,  4.  Term  Rep.  559% 
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In  the  cafe  of  Campbell  ▼.  Hall,  vrhich  was  an  adiion  againft  a  caftomhoufe-oilicer  to  recover 
Wdc  feme  duties,  the  dacies  were  allowed  by  the  attorney-general  to  remain  in  the  officer*)  hands  for 
the  ptirpofe  of  trying  the  ^ueftion  with  refpedi  to  the  right  of  impofing  them.  Cowp.  204,  Where 
money  had  been  paid  to  the  clerk  of  a  company,  who  had  paid  it  over  to  the  company,  but  not  entered 
it  in  his  books,  Pratt,  C.  J.  held  that  an  a^ion  would  not  lie  againft  him  for  it  $  but  if  he  had  not  paid 
it  over,  it  would  have  lain  againft  him  or  the  company.  Cary  v.  Webfter,  i  Str.  480.  Bulier  t.  Har- 
rifon,  Cowp.  565.  The  depofit-money  paid  to  an  audioneer,  whether  paid  over  by  him  to  his 
prioctpal  or  not,  may  be  lecovered  in  an  adlion  againft  him,  upon  obje^ion  to  the  title,  or  con- 
cealment of  circiunftances.     Borough  v.  Skinner,  5  Burr*  2639.] 

[But  an   authority  given  by  a  Court  having  competent  jurif-  Allen  ▼. 
diBlm  [a)  is  not  a  void  authorityi  though  it  may  be  afterwards  D^<1"» 
vacated :  therefore  an  adion  for  money  had  and  received  will  not  Repriic. 
lie,  to  recover  back  money  which  has  been  paid  to  an  executor  who  («)  Upon 
has  obtained  probate  of  a  forged  will,  notwithftanding  the  pro-  ^^"/""' 
bate  be  afterwards  declared  null,  and  adminiftration  be  granted  to  plSd'opon  « 
the  inteftate's  next  of  kin.     But  if  the  fuppofed  teftator  be  living  judgment, 
at  the  time  of  granting  the  probate,  fuch  a£tion  will  lie,  for  in  J^J^^^^^^^, 
that  cafe  the  authority  is  void^  the  ecclefiallical  court  having  m  error,  can- 

jurif4i£lion.  not  be  reco- 

vered back.    Mead  ▼.  Death  and  Pollard,  i  Ld.  Raym.  742. 

And  in  all  cafes  where  the  authority  is  merely  void,  a  payment  Cheap  v. 
made  under  it  is  no  difcharge.     As  where  the  defend&nt,  who  i^^'^^Ter"^ 
had  a  houfe  both  in  America  and  London^  drew  two  bills  in  Ame^  Rep.  117, 
rica  of  the  fame  tenor  and  date  on  their  houfe  in  London^  in  fa- 
vour of  the   plaintiffs;  one  of  them  being  loft,  came  into  the 
hands  of  a  third  perfon,  v/Yio  forged  the  payees*  indorfement^  and  re- 
ceived the  amount  of  it  from  the  defendants :  afterwards  the  real 
payees  fued  them  on  the  other  bill,  and  recovered. 

Where  A.  pays  a  debt  he  owes  to  B.  to  the  attorney  of  a  per-  Robfon  v. 
fon  fuing  A.  in  -B.'s  name,  but  without  any  authority  from  A,  ^*^°jj' 
the  attorney  is  in  that  cafe  anfwerable  to  A.  in  an  a£iion  for  money  Rep.  6a, 
had  and  received,  though  he  has  aftually  paid  over  the  money  to 
bis  employer  ;  and  though  he  conceived  that  he  was  a£ting  under 
the  real  authority  of  J?. 

Where  money  was  ordered  by  the  High  Commiflion  Court  to  be  Ncwdfgate 
paid  by  the  plaintiff  to  the  defendant,  it  was  allowed  to  be  reco-  J'x^'*^^' 
vercd  back,  as  paid  under  a  void  authority.     So  it  will  if  an  agent  74^.' 
has  only  given  credit  for  it  to  his  principal,  in  his^books,  or  on  an 
account  between  them.] 

•    If  a  feme  fole  marries  a  man,  who  in  truth  is  married  to  an-  Saik.  iS. 
other  woman,  and  he  makes  a  leafe  of  her  lands  and  receives  the  P*'  *^*  *?- 
rents,  fhe  may  bring  an  indebitatus  ajfum^tt  againft  him  for  fo  eT^^^nn.  in ' 
much  money  received  to  her  ufe :  adjudged  after  verdift,  though  b.  r. 
objeded,  that  he  having  no  right  to  receive,  the  tenant  remained  ^^*^^ 
ftill  liable,  and  he  had  his  remedy  over  againft  the  hufband  \  but  * 

the  Court  held,  that  he  being  vifibly  a  huft>and,  the  tenant  was 
difcharged,  at  leaft  that  the  recovery  in  this  a£lion  would  dif- 
charge the  tenant,  as  it  would  be  a  fatisfa£tion  to  the  true  lefTor. 

If  a  fherifF  levies  money  upon  ^  fieri  facias ^  the  plaintiff  may  Comb.  430. 
have  an  indebitatus  ajfumpftt  againft  him  for  fo  much  money  re-  ^'JJ  'juiiico. 
ceived  to  his  ufe,  SaiLiIs!^ 
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Longchtfif  \Agum^  for  Aumey  had  and  received  lies  for  the  valoe  A  ft 
pJSgT^^Vy.  n^afqaerade  ticket,  or  fuch  like  ticket. 

Menetonev.  A  fliipwright  who  had  repaired  a  (hip,  which  by  accident  was 
Athiwes,  burnt  while  in  defendant's  dock,  was  ^owed  to  recover  in  this 
jcoi.  *        adion  the  amount  of  the  repairs.] 

Coink.341.      If  ^'  takes  an  apprentice,  and  receives  30/.   with  him,  for 

Dewbeny     which  he  is  to  tcach  him  his  trade,  and  make  him  free  of  the 

•^f^***?'    city  of  London^  and  being  no  freeman  himfelf,  the  boy  is  bound 

likewife  to  a  freeman ;  admitting  that  by  the  cuftom  of  London  the 

laft  binding  will  not  make  him  free  without  adlual  fervice,  yet  an 

indebitatus  ajfum^tt  will  not  lie,  nor  has  the  party  any  remedy, 

unlefs  for  the  cheat,  or  on  a  fpecial  a£lion  on  the  cafe  for  not 

making  him  a  freeman. 

talk.  ai.         If  three  are  bound  in  an  ufurious  obligation,  and  one  of  them 

ri.  2.  Ruled  pays  part  of  the  money,  and  afterwards  the  obligee  brings  debt 

Ch/juCHce,  againft  one  of  the  obligors,  who  avoids  tlie  bond  for  ufury,  yet 

atGuiidhaii,  the  obligor  who  paid  the  money  cannot  (a)  maintain  an  hidehiiatm 

^^J^        ajfum^t  for  it,  for  he  is  parttceps  criminit^  and  having  parted  with 

»nd  Barnet.   ^^  money  frccly,  he  comes  with>n  the  rule  volenti  non  Jit  in- 

Slcin.  41X.   juria* 
pi.  7.  s.  c. 

£  Mod.  161.  S.  p.  CombL  447.  S.  P.  [(4)  It  is  difflcolt  to  discover  wbat  the  a^iion  in  this  cafe  vai 
l^rooght  for  s  if  it  was  merely  to  recover  back  wlut  iiad  been  paid  in  (atisfa^ion  of  principal  and  legal 
sntereft  npon  tbe  ofuriooi  coirtraA,  the  determination  may  be  fup  ported  ;  for  fo  far  as  that  vent,  the 
debtor  was  oUifed,  in  aatural  juftice»  to  pay ;  and  therefore  could  not  recover  it  back.  But  for  all  that 
IumI  been  paid  beyond  that,  dearly  an  a&ion  would  lie.  Dougl.  69^.  Covi'p.200.  And  fee  Aftley  t. 
Keynoldsy  a  Str.  91  ^.  contr.  In  cafes  of  this  kind,  the  true  diftlndion  is  this :  if  the  a£l  is  in  itfelf 
immoral,  or  a  tkiauon  of  (he  general  laws  of  publick  policy,  there  the  party  paying  fiiall  not  have 
this  aAion  ;  for  where  both  parttet  are  equally  criminal  againft  fuch  general  laws,  Uie  rule  is,  foi'm ^ 
(ond'ttM  dtftudtntU*  The  cafe  of  the  Solicitor,  cited  in  Salk.  %i.  Skin.  4x1.  Lewis  v.  Boordieu, 
Pougl.  4£o.  Andr^e  v.  Fletcher,  3  Term  Rep.  266.  Browning  v.  Morrlce,  Cuwp.  790.  Bus  there 
•re  other  laws,  which  are  calculated  R»r  the  proteQion  of  the  fubjed  ngainft  oppreifion,  extortion,  de- 
ceit, &€•  If  fuch  laws  arc  vioUted,  and  the  defendant  takes  advantage  of  t)ie  plaintift'^s  coadirion  or 
fjtuation,  there  the  plaintiff  fliall  recover.  Smith  ▼.  Bromley,  Dougl.  696.  Cockihott  t.  Benixt, 
a  Term  Rep.  763.  Ncrot  v.  Wallace,  3  Term  Rep.  17.  Jaques  v.  Golightly,  4  Bl.  Rq).  1073. 
Jaques  v.  Withy,  1  H.  BU  Rep.  65.  Clarke  ▼.  Shee  and  Johnfon»  Cowp.  197.  But  if  one  of  t«d 
parties  concerned  togetiier  in  an  illegal  a£l,  (illegal  only  as  being  malum  probthitum,  not  u  malum  ;«  /',) 
pay  i^oney  with  the /rmry,  and  at  the  (xprefs  refueft  of  the  other,  fuch  money  may  be  recovered  back  j 
though  in  fuch  a  cafe  the.  Ijw  will  raife  no  impHcd  promife.  Petrie  v.  Hannay,  3  Term  Rep.  41S. 
Falkney  v.  Reynous,  4  Burr.  £069.  And  where  money  has  been  paid  for  another  on  a  legal  trjiiif- 
Sidtion,  an  adioo  wiU  lie  hn  the  recovery  of  ic^  though  fuch  tranfa^Slion  may  be  complicated  with 
others  that  are  illegal,  and  furnifh  no  ground  for  its  fupport.  3  Term  Rep.  41S.  And  wiUi 
refpeA  to  the  recovering  b^ck  of  xhoney  paid  on  illegal  accounts,  a  diftinflion  has  obtained  as  toths 
ftate  of  the  tranfadlion  at  the  time  of  bringing  the  a^inn,  whether  the  contra^  be  then  txetutfdy  or 
only  cxtcutorj  ;  in  the  former  cafe,  it  cannot  be  recovered^  in  the  latter  it  may.  Lowry  v.  Bonidieo, 
Pougl.  468*     Andree  v.  Fletcher,  3  Tarn  Rep.  266.] 

SaHc.  12.  But  if  A.  pays  monev  to  S.  upon  a  mlftake,  as  thinking  that 
pj-  *•  .       there  was  fo  \b)  much  flue  on  account,  tSc.  he  may  maintain  an 

where  a  purfon  pays  money  for  fees  which  were  fiot  due. 

Skin.  41 1.  So  if  a  man  pays  money  upon  a  policy  of  aflurancc,  (r)  fup- 
6  Mod.i5i.  pofing  a  lofs,  when  in  trutn  there  was  not  any,  he  may  bring  an 
aBurr.ioio.  ^^^^^^^^  f^Jf^^pfi^  for  fo  much  moncy  received  to  his  ufe. 

S.  p.  (f)  And  whether  he  parts  with  his  money  by  mi  (lake,  or  through  fraud  in  the  receiver,  it  is 
ti»e  fame  thing.  Sk  n.  412.  Salk.  zz.  S.  P.  Whip  v.  Thomas,  x  G.  1.  Bull,  hi  ?-;.  i;=. 
[In  this  f  J  m  of  4£ti.n  a  maa  m«y  recover  back  moncy  pitd,  under  a  warrant  of  diilrcfs  upon  a  c..n- 

viCliJ**? 


fiAioit»  aAciwuJt  ^Aed,  Feltham  v.  Ten7,  cited  In  Cowp.  565,  or  in  conleqoenee  of  the  jodgoient 
tf  a  court  net  compeient  to  enter  into  the  merits  of  the  cafe,  Mofes  v.  Mactarlane^  1  Burr.  1005* 
1  Bl.  Rep.  119.  S-  C«9  and  wherever  the  confideration  on  which  it  has  been  paid  happens  to  faiif 
Shove  V.  Webb,  1  Term  Rep.  732  ;  but  the  contract  muil  be  entirely  rcfcinded,  Toweis  v.  Barrett^ 
fTtnn  Rep.  i  ^3,  for  if  it  be  ftiil  open,  the  plaintiff  can  only  recover  damagea  for  the  breach  of  it, 
and  therefore  muCt  ftat^:  it  fpeciaiiy,  Wefton  ▼•  Downes,  Dougl.  a 3.  Power  t.  Welis,  Cowp.  8iS. 
And  the  conti<i£t,  where  it  does  not  determine  by  the  orignal  terms  of  it,  but  reqaires  fome  a^  of  the 
piaintift'to  put  an  end  to  it,  muft  be  refcinded  within  a  reafonable  time,  tUe  he  will  be  entitled  only  tf* 
damages,  Compton  v.  Beft,  cited  in  i  Term  Rep.  136.     Efpin.  13.J 

So  if  ji,  gives  money  to  B,  to  pay  C.  upon  C.*s  delivering  up  6  Mod.  1 611 
writings,  bfc.  and  C.  will  not  do  it,  an  indebitatus  will  lie  lor  A.  P«^Hoit,Cb» 
againft  B.  for  fo  much  money  received  to  his  ufe.  {"^^^ "  ^ 

many  fuch  anions  have  been  mointainsd  for  earnefti  in  bargains^  ^<« 

If  one  be  named  a  commiflioner  to  examine  witncfles  in  2k  Carth.  20S* 
caufe  depending  in  Chancery  or  Exchequer,  who  ofEciates  ac-  " j'w^* 
cordingly,  he  may  bring  an  ajfumiftt  for  his  labour  and  pains;  for  stokeld  v, 
though  he  is  to  be  confidered  as  an  oSicer  of  the  court,  yet  he  i&  CoUingfon, 
not  compellable  to  attend  againft  his  will,  nor  does  the  truft  i©-  g°^**'  *^ 
pofed  in  him  njake  his  taking  a  reward  bribery,  for  the  paity  i&  ta        ' 
take  care  to  name  fuch  as  will  ferve,  and  it  is  but  reafonable  it 
ihould  be  at  the  charge  of  him  for  whom  he  officiates. 

The  gentlemen  u(hers  and  daily. waiters. to  the  king  brought  aa  Carth.  95* 
iJ^OTjj^/  againft  the  defendant,  in  which  they  declared,  that  all  ^][{5J*j"**' 
gendemen  ufhers,  daily  waiters,  l^c*  time  out  of  mind,  had  ufed  show.  Rep. 
to  have  a  fee  of  5/.  of  every  perfon  who  voluntarily  accepted  the  7f*  s.  c.  , 
honour  of  knighthood,  and  that  the  defendant  (on  fuch  a-  day)  ^^(^'^ 
had  voluntarily  accepted  knighthood,  and  thereupon  became  in-<  uiherofthe 
debted  to  them  in  5/.,  and  in  confideration  thereof  had  promifed  hiack  rod. 
to  pay  the  money,  which  he  had  not  performed  ;  and  upon  a  de-  sec^i  Modi 
murrer  to  this  declaration,  it  was  adjudged  this  a£lion  would  lie  607. 
fox  this  duty. 

Where  a  man  comes  to  buy  goods,  and  they  agree  upon  a  price  ^^^  title 
and  a  day  for  the  payment,  and  the  buyer  takes  them  awayi  an  r'^^^^f' 
t^um^it  for  the  money  is  the  proper  a£lion,  for  trover  will  not  Hq 
&r  the  goods,  becaufe  the  property  was  changed  by  a  lawful  bar* 
gain,  and  by  that  bargain  the  buyer  was  to  convert  the  goodH 
before  the  money  was  due ;  but  if  a  man  comes  to  buy  goods,  and. 
thejr  agree  upon  a  price  for  prefent  money,  and  the  buyer  ukca 
the  goods  away  without  payment,  trover  lies,  bcxaufe  the  pro-< 
perty  is  not  altered,  and  therefore  the  taking  away  the  goods 
without   payment   of    the   money,   is  an  injurious  taking,  for 
which  the  a£lion  lies;  but  if  a  man  fell  goods   on   payment 
of  money  on  a  day  to  come,  and  the  money  be  paid,  and  the 
goods  not  delivered,  trover  lies,  becaufe  the  property  is  in  the 
buyer. 

If  a  man  and  a  woman,  being  unmarried,  mutually  promife  to  Carter,  ^'w 
marry  each  other,  and  afterwards  the  man  marries  another  wo-  ^  j'^j^^u" 
man,  by  which  he  renders  himfelf  incapable  of  performing  his  croft.  i<ail 
contraA,  an  ajfumfjit  lies,  in  which  the  woman  fhall  recovet  da-  Abr.  aa. 
mages  ;  for  though  matrimonial  caufes  are  regularly  cognizable  in  ^'  f  *  ^^' 
the  fpiritual  courts,  yet  the  contraft  in  the  prefent  cafe  being  ex-  siiic,  2i»5. 
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s.  p.  Keb.  ecutory,  and  revoked  by  the  hufband  by  the  fubfequent  marriage^ 

Sid.  iSof'  ^^^^^  ^^^  ^  enforced  by  ecclefiaflical  cenfurcs,  as  a  contrad  in 

S.  P.  ad-  prafenti  may ;  hence  therefore,  there  being  no  adequate  remedy 

judged.  in  the  fpiritual  courts,  and  marriage  being  an  advantage,  and  the 
S.  P?''  /^i^  '^^^  ^^  ^^  ^  temporal  lofs,  it  is  fie  that  there  (hould  be  a  remedy 

Cjirth.467.  in  the  temporal  courts,  other\^'ife  there  would  be  a  failure  of 

Salk.  14.  juftice. 

pi.  5.     Ld.    "* 

Kaym*  386*  11  Mod*  214.  5  Mod.  5x1.  Where  on  fuch  a  conxniSt  the  man  brought  im 
wB&oti  againft  the  woman ;  and'  it  was  objected  that  it  would  not  lie,  becauTe  marriage  was  no 
•dvanceaient  to  him  as  it  was  to  a  woman  \  but  this  dilVm£Uon  was  exploded.  Such  promifet  are 
goody  though  the  time  of  marriage  be  nut  agreed  on  ;  but  in  fuch  cafe  it  is  neceflar),  to  entitle  the 
party  to  his  a^ion,  t(i  allege  that  he  offered  to  marry  her,  and  that  flie  refufed.  Carth.  467.  *  This 
a^ion  muft  be  foanded  on  reciprocal  promifrs ;  and  therefore,  if  the  promife  be  on  one  fide  only,  it 
does  not  bind,  being  only  nudum  pAffvm.  Salk.  14.  But  if  a  man  of  full  age,  and  a  female  of  fifteen, 
promife  to  intermarry,  and  afterwards  he  marries  another,  an  aAion  lies  againft  him  \  for  though  fuch 
promife  may  be  faid  to  be  voidable  as  to  the  infant,  yet  it  (hall  be  good  againft  the  perlon  of  full  age, 
who  ihall  be  prefumed  to  have  aAed  with  fuflicient  caution  ;  otherwife  this  privilege  allowed  mfants 
of  refcinding  and  breaking  through  their  contrails,  which  was  intended  as  an  advancement  to  them, 
might  turn  gready  to  their  prejudice.  Trin.  3  Geo.  2.  adjudged  between  Holt  and  Ward,  a  Stra.  S50, 
937.  Barnard.  K.  B.  20(>.  Fitsgib.  175.  275.  V^ide  he^d  of  Infants,  Thefe  contra^  are  not 
Within  the  ftatute  of  frauds.     Cork  v.  Baker,  Str.  34. 

*  T|ii«  muft  mean  where  the  defendant  remains  Cole  at  the  time  of  commencing  the  adioit. 


(B)  What  Words  create  fufficient  Certainty  in  a 

Promife. 

» 

A  LL  promifes  apd  contra6is  are  to  receive  a  favourable  inter-? 

■*^  pretation ;  and  fuch  con(lru£tion  is  to  be  made,  where  any 

obfcurity  appears,  as  will  beft  anfwer  the  intent  of  the  parties  \ 

otherwife  a  perfon,  by  obfcure  wording  of  his  contra£t,  might 

find  means  to  evade  and  elude  the  force  of  it.     Hence  it  is  a 

general  rule,  that  all  promifes  (hall  be  taken  mod  (Irongly  againft 

the  promifor,  and  are  not  to  be  rejected ,  if  they  can  by  any 

means  be  reduced  to  a  certainly  :  Therefore, 

!>eDh.  148.        If  ji.y  in  confideration  that  B,  will  marry  his  daughter,  afliimes 

\o±.  s^c.   ^"^  promifes  to  give  with  her  a  child's  part,  and  that  at  the  time 

[See  a  fimi.  of  his  death  he  will  give  to  her  as  much  as  to  any  of  his  chil- 

far  cafe,  i     dren,  except  his  eldeft  fon  5  this  is  a  good  promife,  for  though 

J93.  Cro!     *  (^)  child's  part  in  itfelf  is  altogether   uncertain,    yet  being 

ja.  417.]     to  give  as  much  as  to  any  of  his  children,  the  promife  is  certain 

{a)  But  if  a  cnough,  it  being  averred  what  the  younger  fon  had. 

London  promifes  a  child^s  portion,  this  of  icfelf  is  certain  enough }  for  by  the  cuftom  there  It  is 
known  bow  much  each  child  ihall  have.     2  Roll.  Rep.  104.  ^er  Montague,  Ch.  Juft. 

Roll.  Abr.         But  if  there  be  a  difcourfe  between  the  father  oiA.  and  A,  in 

(i)  But  by  ''^l^fi^^^  ^o  a  marriage  between  tJie  faid  A,  and  the  daughter  of 

Koy,  II.  £.,  and  B,  tunc  (5*  ibidem  alBrms  and  publifhes  to  the  father  of^. 

?•  ^*  *J-  quod  dnretei  qui  mariiaret  his  faid  daughter  with  his  confent  100/., 

caufe  the  '  *"^  ^^^^^  A,  marrics  the  daughter  of  B.  with  his  confent;  yet 

woids  in  the  this  affirmance  and  publication  of  B,  (hall  raife  no  promife  upon 

declararion  <which  an  a£lion  upon  an  cjfumpjtt  may  be  brought,  {li)  becaufc 

and  /ith/icL  thcfc  words  do  not  include  any  promife. 

tfiff  and  it  was  not  averred  or  ihswa  to  whom.     When  a  ^loaaift /rmam  faeert,  AngliUf  to  make  good  a 

pofiioD, 
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lordon,  amcHUits  to  a  promilfe  to  piy.    Fiit  %  Roll*  Abn  738.  pi.  s*    Cm.  Car*  •j/au    PikSurd  «. 

Kiji{fto]L 

If  a  bill  of  exchange  be  drawn  on  a  merchant,  and  he  fets  his  Roll.ABr.^ 
name  to  it,  this,  by  the  cuftom  of  merchants,  {a)  amounts  to  a  ^^  ''^c* 
promife  to  pay  it.  ^l^  'vnhen 

to  warrant  a  debt  amovnti  to  a  promife  to  pay  it,  vidt  %  RoU.  Abr.  738* 

■ 

If  a  man  promifes  another,  in  confiderati^n  that  he  will  aflign  RoU*  Abr. 
to  him  a  certain  term,  to  pay  him  10/.,  this  is  a  good  ajfumpfity  JJjj^"' 
though  the  time  of  ai&gnment  and  payment  be  not  appointed ;  s'unoa. 
for  the  10/.  (hall  be  paid  in  a  convenient  time  after  the  aiEgnment, 
which  alfo  mud  be  done  in  convenient  time,  and  he  (hall  not  have 
time  during  his  life. 

So  if  A.  be  indebted  to  B.  for  certain  things  to  him  fold,  and  Roll.  Abr. 
C.  comes  to  £.,  and  promifes  him  that  \IA,  do  not  pay  him  the  1%,*^*?/^ 
money,  that  then  he  himfelf  will  pay  it,  an  a£lion  upon  the  cafe  aa^n  will* 
lies  for  B.  againft  C  upon  this  promife,  if  A.  does  not  pay  the  i>e>  the  con. 
money  in  a  convenient  time  *.  fideratjon 

*  being  eze- 

catedy  and  the  promife  feeming  to  be  within  the  ftatute  of  frauds,  ^9  Car.  2*  c.  3.  ?    See  po^  D.  and 
ju^TA  tit.  Agretmentu     [If^.  promife  to  pay  i?<  fuch  a  fum,  ifC.  does  nor,  there  y^.  it  but  a  f'ecurity 
for  C.    But  if  A.  promife  that  C.  will  pay  fuch  a  fum»  A,  is  the  principal  debtor^  for  the  mSl  done  ia 
upon  his  credit,  and  not  upon  C*s.    FerLiKfJ*     Fiug.  303.J 

UA,  is  indebted  to  B,  in  10/.,  and  upon  this  C  promifes  that  Roll.  Abr.  - 
in  confideration  that  he  will  forbear  A,  till  fuch  a  day,  if  A.  *5« 
does  not  pay  him  the  faid  day,  he  himfelf  will  pay  him  the.faid 
day ;  this  is  a  good  promife,  upon  which  i3.  may  have  an  a£tion 
againft  C,  for  though  A.  had  the  whole  day  to  pay  it,  and  fo  it 
was  impoflible  for  C.  .to  pay  it  the  fame  day,  if  he  did  not  pay 
it,  yet  the  fubftance  of  the  promife  is  to  pay,  and  the  time 
limited  being  impofTible,  is  void,  and  then  it  ought  to  be  paid  on 
requeft. 

U  A,  is  indebted  to  B*  in  10/.  by  obligation,  and^.  dies,  and  Cro.  Elia* 
makes  C.  his  executor,  and  C.  having  affets,  i*fc.  in  confideration  ^f?\t^ 
quoddaret  dietn  folutionis  pro  unoanno^  promifes  payment;  an  adion  piaintiflTde. 
on  this  promife  will  lie  againft  him  (^),   for  though  in  proper  cUrcd  upon 
fcnfc  a  day  cannot  be  given  upon  the  bond,  yet  it  feall  be  taken  J|j|'°n"\h*  ^*  ^ 
according  to  common  parlance,  viz.  deferring  the  day  of  payment,  (hop  of  the 

defendant,  and  transferrt  negotiamnemy  6fi.     All.  67.     Stile,  iii. 

If  ^.,  in  confideration  that  B.  will  marry  his  daughter,  aflumes  Cro.  Car. 
and  promifes  to  give  to  B*  twenty  French  pieces ;  this  is  a  good  '94. 
promife,  for  this,  according  to  our  ufual  fpeech,  (hall  be  intended  pointer,  ad. 
French  crowns,  which  are  the  common  coin  of  France^  and  here  judged. 
known. 

If  the  plaintiBF  declares,  that  whereas  there  was  a  communi-  Sid.  170. 
cation  between  the  plaintiff  and  defendant,  concerning  the  bark  of  p^J^*^*"** 
certain  wood,  and  that  thereupon  it  was  agreed  that  the  defend-  K^b.^76* 
ant  ihould  give  to  the  plaintiff  two  (hillings  per  feam  for  all  the  S.  C. 
bark  of  fuch  V^ood  as  the  plaintiff  (faould  cut,  and  that  thereupon 
the  defendant  affumed  and  promifed  to  have  ready  upon  a  certain 
day  articles  purporting  the  agreement^  and  an  ooligation  for  the 

performance^ 
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(«)  Hob.69,  pcrforaiance  thereof,  iifc  the  declaration  is  not  good,  becanfe  not 

70.    Vike  (aid  iQ  what  Aim  the  obligation  was  to  be  j  and  a  certain  fum  cannot 

ittdKed'. "  ^  intended,  bccaufe  the  number  of  feams  are  altogether  nncer* 

^•ownl.  IX.  tain ;  but  being  (a)  after  verdid  upon  the  general  iiTue,  it  was  ad« 

?' ^  *^  judged  for  the  plaintiff;  hut  per  Cur\  upon  demurrer,  or  the  fpecial 

J»  •"•  iflUc,  it  had  been  naught. 

Sid.  170.  But  if  there  be  an  \b)  agreement  to  enter  into  an  obligation  for 

?r  ^"'^ '  performance  of  a  thing  of  certain  value,  without  mentioning  in 

a  cowiMt"  ^*^  f""^>  ^  ^*^'  ^  {f)  according  to  the  value. 

to  enter  into  a  bond  that  B>  ihall  enjoy  fuch  lands,  it  fhall  be  intended  in  a  fum  to  the  Tiloe  of  tiie 
land.  Samon*s  cafe,  ^€0.78.  a.  Cro.  EHb*  43a.  (c)  Of  double  the  value.  Cro.Jac*  1x6.  ad- 
judged.    Hetl*  S9.  like  point  iahitatur*        ■    Whca  for  pajowat  of  money*     Lot.  8S. 

Lev.  33*  In  an  ajfumffity  the  plaintiff  declared  that  the  defendant  in  con- 

Keb.  56.  fidcration,  ^c.  fix  months  before  the  return  of  king  CharUs  the 
Second,  affumed  to  pay  20 /•  to  the  plaintiff,  if  Charles  Siewjri 
foret  Rex  Anglia  infra  1 2  menfes  tunc  prox^  fequeni  :  and  adjudged 
a  good  promife,  for  the  words  ihall  be  taken  according  to  the 
fubjed  matter,  viz,  that  the  king  that  was  then  out  of  poffeffion^ 
fhould  be  in  poflelSon  witliin  Cx  months* 

(C)  What  is  a  fufficient  Confideration  to  create  an 

AfTumpfit. 

f>-^*.«k    ^OnGderatlon  is  defined  a  caufe  or  occafion  meritorious,  that    ! 

Dycr,336.b.    ti  .  ^     ,  •     r  rL        •     i  • 

Hardr.  7a.    ^^  requires  a  mutual  recompence  in  fao:  or  m  law. 

%  BL  Com.  443. 

I>odor  and  Therefore  if  a  man  promifes  fo  much  money  at  a  day  to  come 
Stud.  191.  to  (rf)  build  a  houfe,  without  confideration,  this  is  a  naked  promife, 
RoIlX.    and  wUl  not  oblige. 

9,  TO*  [So  wfaere  a  carpenter  had  undertaken  to  boild  a  houfe,  and  had  not  done  it,  it  was  holdca 
that  an  atlion  would  not  lie.  a  H.  4.  3.  b.  11 H.  4.  3;.  Ld.  Raym.  919.  U  5  Term  Rep.  149.  S.C 
cited  and  agreed.  It  does  not  indeed  appear  that  this  cafe  was  decided  upon  the  ground  of  its  being  a 
mere  nudum  pa&um  for  want  of  any  confideration,  though  Broke  in  his  abridgement  of  it,  tit.  Aci.  f» 
Cafe  40,  has  ftated  it  to  be  fo :  the  want  of  a  written  covenant,  and  the  repugnance  which  the  jod^e^  of 
thofe  times  felt  to  extending  an  adion  of  trefpafs  to  inftances  of  mere  non-feazance,  are  the  onJy  reaftos 
for  the  judgment  afiigned  by  the  report.]  {J)  But  if  a  carpenter  promifes  to  repair  my  hcufe  before 
a  certain  day^  and  he  does  not  do  it,  by  which  my  houfe  falls,  I  (hall  have  an  action  upon  the  caie« 
19  H.  6.  49.  RolL  9*  S.  C.  So  if  a  carpenter  undertakes  to  build  a  houfe  for  roe,  and  does  it  ill, 
an  adion'on  the  cafe  lies  againft  him.  Roll.  Abr.  9.  Kelw.  78.  S.  P.  So  if  a  perfon  onderukes 
to  remove  a  quantity  of  brandy  from  Brook^market  to  Water-lant,  and,  by  reafon  of  his  negleft,  one  of 
the  ca/ks  breaks,  an  ajfumpjit  lies  againft  him,  though  it  is  not  averred  that  he  was  a  common  porter, 
or  that  he  had  any  reward.  Salk.  26.  pi.  12.  1  Ld.  Raym^  909.  Com.  Rep.  133*  3  Saik.  ii* 
Co^i  and  Barnard*     Vide  title  BallnuMt, 

ftBolft.269.       Alfo  idle  and  infignificant  confideration?  are  looked  upon  as 

none  at  all;  for  wherever  a  perfon  promifes  without  a  benefit 

arifing  to  the  promifor,  or  lofs  to  the  promifee,  it  is  looked  upon 

as  a  void  promife. 

Stile,  305.        jf  a  leifee  for  years,  in  confideration  the  leflbr  will  forbear  to 

Hard.  73.     <li'lnun  com  in  the  (hocks,  afiiimes  and  promifes  to  pay  all  fuch 

S.  P.  cited    rent  as  is  arrear,  the  confideration  is  void,  {e)  becaufe  fuch  com 

IS  having      is  not  diftrainablc. 

been  ad- 
judged.    [A  promife  to  pay  the  ^cht  of  a  perfon  illegally  arrefted,  in  coniideratioQ  of  bis  beiag  fet  at 

libextjj 
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fkltttfi  ]Ud44  ▼«  HtTTCft  Codb.  359.  or  to  pay  tnoner  tipoA  forbnnnee  of  a  fuit,  wliea  !b  point  of 
bw  thcNis  no  caofe  of  a^tton,  Lk»ytl  ▼•  Lee,  4  Str.  94.  or  to  revive  a  fecurity,  which  i)  void  in  tti 
<feat400»  Coddbott  v.  Bennett,  »  Term  Rep.  763.  or  to  fulfill  an  engagement  entered  into  by  an  agent 
beyood  tfeenteiitof  bit  commiffion,  Fenn  v.  Harriibn,  3  Term  Rep.  757.  all  thefe  are  proraifea  %irithoiit 
a  confidcralfon :  fior  the  con£deratioa  ii  the  mattrmi  eaufi  of  the  contract,  Fulh.  Paral.  5,  6.  and  of 
cooiie  cannot  be  predicated  0/  a  nuUity*}  {<)  ^^<  title  Diftreft,  that  foch  com  it  now  diftnamibbi^ 
tfaertibre  an  a&Aoo  would  lie* 

If  the  {rfaintifF  declares^   that  in  confideration  the  defendant  Stjie,  330. 
vas  indebted  to  him  in  20/.,  the  defendant  did  aflume  and  pro*  ^^^q^ 
niife  to  deliver  feveral  cattle  to  J,  S.  to  the  ufe  of  the  plaintiff^  win  and 
lui  that  the  defendant  had  not  delivered  the  cattle  accordingly,  Budin. 
t5V.  the  confideration  ia  void,  becaufe  it  does  not  appear  that 
the  debt  was  to  be  difcharged  thereby ;  and  if  not,  the  plaintiff 
notwithltanding  might  bring  his  a£Hon  for  the  money,  fo  that 
the  promife  is  but  nudum  paBum, 

ltA*t  ^Q  confideration  diat  B*  will  deliver  to  him  a  recognifance  Leoo.  197, 
to  read  over^  aflumes  and  promifes  within  fix  days  to  re-deliver  ^'^'  ^* 
the  fame  to  B.y  or  to  pay  him  1000/. ;  this  is  a  good  promife,  upon  ^i„'t  cited. 
which  JS.  may  have  an  afkion  againft  ^.,  for  the  confideration  is 
fui&cient* 

UA.  demifes  certain  lands  to  3.  rendering  rent,  and  B,  afligns  Cro.EL67. 
to  D.,  after  which  rent  becomes  due,   and  D.  in  confideration  '  ?-®*  ^^* 
that  A.  will  flicw  him  a  deed,  by  which  it  may  appear  that  fuch  bu  "tiwBpfo. 
rent  is  due,  afiumes  and  promifes  to  A,  forthwith  to  pay  the  mife  there 
fame}  if -rf.  does  fliew  £).  the  indenture  of  leafei  by  which  it  ™'^*®^ 
appears  that  fuch  rent  is  due,  A.  (hall  have  an  a£lion  upon  this  ^^"to^v 
promife  againft  Z>. ;  for  when  any  thing,  though  never  fo  fmalt,  a  rent- 
is  to  be  done  by  the  plaintiff,  it  will  be  a  confideration  fafficient  ^^^ 
to  ground  an  aftion,  70.  like  point  adjudged. 

UA,  is  lord  of  a  manor,  and  a  controverfy  arifes  between -rf.  Uon.103. 
and  5.,  concerning  a  certain  copyhold  which  J?,  claims  to  hold  ^^^^J^ 
of  the  faid  n^nor,  whereupon  they  fubmit  to  the  judgment  and  judged, 
award  of  y.  ^;  and  in  confideration  that^.  {a)  had  promifed  to  l«)  Note; 
abide  thereby,  B.  affumes  and  promifes  that  if  the  faid  J.  S.  (hall  aifesSuft 
adjudge  the  copy  infufficient,  that  then  he  the  faid  B.  will  forth-  be  made  at 
with  deliver  up  to  A.  the  poffcifion  thereof  j  this  is  a  good  confi-  thefiunei*. 
deration,  the  promife  being  {b)  reciprocal,  and  to  avoid  variances  th'cywUibe 

and  fuitS.  nudapaSM* 

Hob.  %t. 
Cn>.  £I*i37«     2  Jones,  t6S.     (h)  4  Leon.  3.  the  like  point*    March»  75.  like  point,  firCar\ 
Cro.  El.  543.  like  point  adjudged,  S89.  like  point  f>er  Cur\   Hob.  S8.  like  point  adjudged,  a  Mod.  33. 
bkc  point  adjudged.     Thorpe  v.  Thorpe,  Comynt,  98.  pi.  67.     Ld.  Raym.  ft35.  66»«  S«  C.     Salk. 
171.  pi.  3.  S«  C.     12  Mod.  451.  S.  C. 

If  the  father  of  A.  and  B.  lying  ficic,  declares  his  intention  to  Uon.  191. 
dcvife  a  rent  of  ^Lper  ann.  to  his  younger  fon  during  his  life,  ^^^^\ 
and  thereupon  A.  the  eldeft  fon,  in  confideration  that  the  father  s."^.  i 
will  not  charge  his  lands  therewith,  affumes  and  promifes  to  jB.  judged, 
to  pay  the  faid  rent  \   whereupon  the  father  forbears  to  charge 
the  land,  and  dies,  and  the  land  defcends  to  A.  difcharged  of  the 
£ud  rent,  tliis  is  a  good  confideration. 

If  B.  the  daughter  of  A.  be  heir  apparent  to  C,  and  D-  pro-  ^<*-  ^^• 
fliifcs  to  A.  the  mother,  in  confideration  that  (he  would  {c)  con-  J^*  ^^^ 

2  fent 
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jodgedby  feiit  and  agree  diat  the  faid  B.  her. daughter  ihotdd  marry  hii 
three againft  f^^^  fjjjt  he  would  givc  to  the  (taA  A.  locL  upon  which -rf.  con- 
BrownL  iS.  f^nts,  and  the  marriage  takes  efie£t  \  this  is  a  good  confidera- 
S.  c.  ad.  tion,  for  nature  has  given  the  power  of  difpofing  to  parentSi  and 
judpd.        j,^  nature  their  childen  are  bound  to  obey  them. 

Hob.  lo.  * 

S.  C.  adjudged  by  three  agajnft  oae.     Hut  39.  S.  C.  cited,     (r)  lo  confideration  the  pbiiitiffwiNiU  |iii 

lus  good  wiU  and  furtherance  to  a  marriage.    Moor,  595.  pi.  S08. Where  nnrriage  brakage  boodt, 

and  other  confidcrations,  to  procurp  marriagea  are  nvide  void  ia  equity,  vidt  Abr.  Eo.  S9,  co.  aid  dt» 
JIftfrrMrM..—— In  confideration  the  plaintilF  would  procure  the  confent  of  her  mafter  for  the  defeodaai  ta 
^ave  a  uop  in  his  houfe,  &c,  a  good  confideration.  Godb.  2i6.->In  oonfidcratioii  the  pbiotiffvedd 
procure  the  confent  of  the  leflbr,  that  the  leflee  might  affign  his  term,  &c.  Hat.  39.  adjudged  1 
good  confideration.— In  confideration  that  the  mother  of  ^.  would  permit  her  Um  to  iove  him  fat  UAl 
%  time.     Roll.  Abr.  ao.  adjudged. 

Kon.Abr.  If  ^.,  being  on  a  treaty  with  B.  for  the  purchafe  of  certaia 
?"»"•  ^'  lands  from  B.^  comes  to  -B.'s  wife,  and  promifes  her  in  confidera- 
^"  *  *  tion  that  flic  would  not  hinder  the  bargain,  that  he  would  give 
her  10/.  or  a  riding-fuit;  this  is  a  good  conCderationi  and  die 
hufl>and  and  wife  may  have  an  affumyit  on  this  promife. 
Roii.Abr.ift.  If  B.  in  confideration  that  ^.,  at  the  fpecial  inftance  and  re- 
s'e^s  p^'  ^^^  of  B,i  would  permit  B.  to  have  and  hold  a  mefliu^anA 
*w/i  but '  land,  then  in  the  occupation  of  B.  una  cum  profiads  Isf  commodi' 
%  Rdl.  Rep.  tatibus  inde  provenUntibus  to  his  own  ufe,  promifes  to  pay  hin 
*Vt  aid*  13/.  at  Michadmas  after,  for  rent  for  the  premifes,  and  alfo  at 
judged. "  the  faid  feaft  to  deliver  the  poflei&on  of  the  premifes  to  -^.  in  as 
Vent,  ail,  good  repair  as  they  were  at  the  time  of  the  demife;  this  is  a  good 
*'intadu  confideration  to  maintain  an  a£lion,  though  it  does  not  appear 
judged. '  that  A.  had  (^i)  any  eftate  therein  at  the  time  of  the  promife,  and 
Hard.  366.    though  it  appears  that  B.  was  then  in  poffeffion  thereof. 

tur,  4  Leon.  1.  like  point  adjudged.  Vide  %  Kth,  \^z.  Sid.  323.  Ler.  104.  like  point  adjodiei 
But  upon  evidence  it  muft  be  proved  what  eflate  the  plaintiff  had,  fo  that  it  may  appear  that  there  wiii 
confideration.  2  Roll.  Rep.  435.  [But  S^.  for  the  action  is  founded  merely  upon  the  contract  sad 
the  leflbr's  title  cannot  be  controverted  in  it.  2  Wilf.  218.]  But  after  a  TcrdiA  for  the  pbuui^ 
the  court  will  intend  it  was  proved.     Vent.  211.     Lev.  ly^. 

Roll.  Abr.  But  liA,  in  confideration  that  B,  will  make  an  eftate  at  will  to 
Po  h.  iSi.  ^^"'^  ^^^^  ^^  counfel  (hall  devife,  promifes,  isfc.  this  is  no  good 
s.  c.  cited,  confideration,  for  that  be  may  prefently  after  the  eftate  made  de- 
termine it. 
3  Lfon.8S.  \iA,y  having  feveral  young  children,  lies  Cck,  and  JS.  in  confi- 
adjudged  be-  deration  that  A.  after  his  death  will  commit  the  education  of  his 
anrsmith.  children,  and  the  difpofition  of  his  goods,  during  their  minorit?, 
Vide  3  Leon,  to  him,  afiTumcs  and  promifes  to  A.  to  procure  certain  cuftomary 
J/*?H    \f  "  l^"ds  to  be  afTured  to  one  of  the  children  ;  whereupon  A.  ap- 


one  execu-    poiuts  B.  ovcrfccr  of  his  will,  and  that  his  goods  ftiould  be  under 


{b)  But  \f 

one  execu-  .  ^  ^  .  „ 

ttjr,  in  con-  the  difpofition  of  5.     A,  dies,  and  B,  by  virtue  thereof,  takes 

^tTthtt  poffeflion  of  the  feveral  goods  oiA.  /  if  B.  does  not  procure  fuch 


will  teiin-  lands  to  be  afTured  accordingly,  yet  fliall  the  executor  of  ^.  hav^ 

quilh  the  no  ad^ion  againft  A,  for  here  is  no  confideration,  inafmuch  as  the 

Ib^  ail"  power  which  B,  had  given  him,  was  only  pro  edtuatione  li6erorum$ 

fumes,  ^f.  and  no  (b)  profit  to  himfelf ;  and  though  fuch  overfcers  too  often 

this  is  good,  make  their  advantage,  yet  that  is  contrary  to  their  tru(lj  and  f^ch 

.Baift.185.  a  fraud  as  the  law  will  not  prefume. 


dfTumpiit.  269 

If  there  be  certain  controverfies  between  A.  and  B.  and  they  3  Leon* 
{abmit  to  the  award  of  J,  S,,  who  among  other  things  is  about  to  '°5- 
award  that  B.  (hall  deliver   up   to  A,  two  fcveral  obligations,  *  J"***"* 
wherein  j1.  was  bound  to  B. ;  whereupon  B.,  in  confideration  that 
upon  the  requeft  of  A,  the  claufe  in  relation  to  the  delivery  up  of 
the  obligations  (hall  be  left  out  of  the  award,  aflumes  and  pro- 
mifes  to  A.  to  deliver  them  up  to  A,  gratis^  Isfc,  this  is  a  good 
confideration^    the  claufe  being  omitted  ad  fpecialem  inftantiam 
ijfeisA, 

\iA,  pawns  goods  to  B,  upon  condition  of  redemption  at  Roll.  Rep. 
a  day  certain,  and  after  the  day  the  goods  being  not  redeemed,  *J/*^/^' 
B.  fays  he  will  fell  them,  upon  which  Z).  fays,  if  he  will  ftay  Cappcr  and 
the  fale  of  them  but  for  three  days,  he  will  pay  the  money  and  Dickenfon. 
bavc  the  goods;   MB.  does  ftay  the  fale  accordingly,  B.  may  ^.^f^^^^^ 
have  an  a£[ion  againft  Z).  upon  this  agreement,  for  this  was  in  deration thac 
nature  of  {a)  a  fale;  and  if  .D.  had  paid  the  money,  he  might  have  ^  ^^  p^'*<^ 
bmght  detinue  for  the  goods.  »tS". 

ftniant  twenty  pieces  of  bamnocred  mooejr,  being  twenty  old  (hillings,  at  his  requeft^  he  the  defendant 
pomUed  to  pay  him  twenty  ibiUingi  new  money ;  and  it  w*s  obje^ed  that  the  property  was  not  altered ; 
fiamsiiust'^  for  a  delifery,  in  confideration  of  being  paid  the  value^  is  a  fale.  Salk.  ftf.  pi.  ii* 
a  Ld.  Raym.  895. 

If  A.  and  jS.  are  both  folicitors  for  the  office  of  under-(heriflF,  Cro.  Jac. 
9nd^.,  in  confideration  that  B,  v/ill  deCft,  afTumes  and  promifes  ^'^* 
to  £.  that  if  be  the  faid^.  obtains  the  faid  office,  that  he  the  Brown,  ad. 
faid^«  will  pay  unto  B.  20  L  for  a  horfe,  i^c.  this  is  a  good  con-  judged. 
Cderation. 

A.  has  lands  in  D.,  of  which  parifh  B.  is  reftor,  and  B,  in  con-  Winch.  %<k 
fideration  that  A.  will  plant  his  lands  with  hops,  and  fo  better  ^^^ '^*  * 
the  tithes,  aiTumes  and  promifes  to  allow  him  40X.  for  every  acre  fon  *,  maft" 
fo  planted ;  and  whether  this  is  a  good  confideration,  becaufe  the  '^^  ^ 
tithes  cannot  be  bettered  by  the  planting  of  the  hops,  but  by  the  {l^^l^^ 
growing  of  them,  dubitatur  *•  growing  t 

MA.  together  with  B.  is  bound  to  C  for  the  proper  debt  of  sid.  89. 
JB.  &r.  and  A,  pays  the  money,  and  B.  dies  and  makes  D.  his  ex-  •<^j«<*8«*  *>«- 
ccntor,  and  D.,  in  confideration  that  A.  will  forbear  to  fue  him  and^tevou* 
till  fuch  a  time,  afTumes  and  promifes  to  repay  him ;  this  {b)  con-  Lev.  yx. 
fideration  b  good,  though  D.  was  liable  in  equity  only f.  Ic^a^**"' 

S.P.^Ciske.  {b)  So  if  the  confideration  be,  that  the  plaintiff'  iball  releafe  an  equitable  intereil 
Mly.  Wtlh  and  Wdlt^  Vent.  40.  1  Ler.  172.  Thorpe  ▼.  Thorpe,  Lord  Raym.  66a.  In  con- 
fidoadon  the  phuntiff  would  forbear  to  foe  for  a  legacy.  1  lAr»  3.  Vent.  no.  f  S^u.  Was  not 
^.  liabk  in  an  attoa  of  cjfumffitf  for  money  laid  out  and  paid  by  A.  for  teftator  in  his  lifetime  ? 

If  the  plaintiflr  declares  that  he  was  poflefled  of  feveral  fea-  Ler.  257. 
»cns*  tickcu  for  wages  due  to  them,  and  had  folicited  the  trea-  p^^^*^ 
furer  of  the  navy  to  pay  them,  who  had  ordered  the  defendant  judged.' 
his  clerk  to  j>ay  them,  and  the  defendant,  in  confideration  the  Sid.  392. 
plaintiff  woald  not  give  bis  faid  mafter  any  further  trouble  about  ^^^J^' 
^  payment  thereof,  affiimes  to  pay  them ;  this  is  a  good  confi-  '*^^^* 
deratbn ;  for  though  it  does  sot  appear  the  plaintiff  had  any  in- 
tereft  in  the  oiooey,  or  authority  to  receive  it ;  and  it  was  ob-* 
jcftedi  though  he  ^Blight  not  trouble  the  mafter  further,  yet  the 

owners 


owners  might ;  yet  after  verdid  for  the  plaiadff*,  it  w^  adiiidlgeA 

for  him ;  for  it  cannot  be  intended  but  ^at  the  plaintiff  had  an 

intereft  in  the  tickets^  or  authority  to  receive  the  money,  elfe  the 

treafurer  would  not  have  ordered  the  payment  thereof. 

irod.»s.  \iA.  in  confideration  that  B.  an  infant,  hath  promifed  to  per* 

tP^Smith  °^^'  ^*  ^^  carry  away  fo  much  of  his  grafs,  &r^.  a£umes  and  pro« 

aiuiBowen.   mifes  to  pay  B.  6L  the  confideration  is  good,  and  J?.  may  main- 

%  Str.  939*  tain  an  action  againft  A.  upon  this  pronxiTe,  notwithftanding  B* 

«dVg^d.    ""ay  avoid  his  promife. 

Vent.  5t.  S.  C.  adjiMiged.  2  Keb.  581.  S.C.  Yely.  134.  like  point /fr  C«r%  Sid.  41.  Kcb.  x* 
8.  P»  vide  head  oiJnfantM, 

Tent.  197.  UA.  and  5.  are  churchwardens  of  D.,  andC.  at  the  profccn* 

tw^^^nit  *^^"  oiA,  and  B.  is  excommunicated  for  not  paying  a  tax  for  the 

■ndCuUiag.  reparation  of  the  church  of  £).,  and  C  in  confideration  that  the 

wood.  bifhopi  at  the  requeft  of^.  and^.  would  abfolve  him,  afliHiies 

S.^^ad'^'  ^^^  promifes  to  pay  yinto  A.  ^nd  ;0.  fo  much;  if  C  is  accord- 

jadged,  the  '^^g^y  abfolvcd^  A,  and  B.  may  have  ^n  afiion  upon  this  promife 

confidera.  againft  C,  for  it  cannot  be  intended  but  the  abfolution  was  at  the 

SStSTbi.  i"ft^"ce  of -rf.  and  J5.,  and  by  reafon  of  the  promife  to  pay  them 

Aopwoaid  the  money. 

•bfolve  the  mother  of  the  defendant  at  the  requeft  o(  the  defending  which  the  bifliop  would  not  hare 
done,  if  the  pUiotiffs  had  not  accepted  the  promife  of  paymeat* 

SroU.  Abr,        If  B,  is  indebted  to  A,  in  20/.  and  C.  is  indebted  to  B.  In  thtf 

**•  like  film,  and  C.  promifes  A*  in  confideration  that  he  is  content 

to  accept  the  faid  fum  by  the  hands  of  C,  and  to  (lay  for  this 

for  four  days,  that  he  will  pay  him  the  {aid  fum  ;   this  is  a 

good  confideration  for  A.  to  maintain  an  aflion  upon  the  calc 

againft  C. 

K^.  Abr.        If  A.  is  indebted  20A  to  B.j  and  dies,   and  his  executor,  nl 

whci^a'      confideration  that  -B.  will  forbear  him  for  a  reafonable  fiine« 

promife  by    promifes  to  pay  him  the  debt;  this  is  a  good  confideration  to 

Mexecotor   have  an  adion,  with  an  averment  that  he  forbore  him  for  a  ccf' 

S;«cr,t«,  "in  time. 

liKATf  to  pay  on  forbearance,  makes  a  good  confideratloflj  H/idt  the  feveral  tltlts* 

iBl.Com.  [If  a  debt  be  due  in  confcience,  though  the  reniedy  at  law  for 
H^kes  T.  J^covering  it  may  be  gone,  it  is  a  good  confiderattoh  for  a  pro- 
Saundcrf,"  mife.  Thus  a  promife  to  pay  a  debt  barred  by  the  ftatnte  of 
Cowp.  190.  limitations ;  a  promife  by  a  man  when  he  comes  of  age  to  pay 
Fentonr^  a  mcritorious  debt  f  ontradlcd  during  his  minotity,.though  not  for 
Gowp.  54^  necefiaries ;  and  a  promife  by  a  certificated  bankrupt  to  pay  the 
whole  of  his  debts ;  all  thefe  fhall  bind,  for  the  obligation  in  con- 
fcience is  not  extinguifhed. 
H*rifi>a  Mutual  promifes  muft  be  both  binding  as  well  on  the  one  fide 

Salk!xi.  ^®  ^"  ^^^  other,  elfe  they  will  he  nuda  pacfa.  Where  an  action 
BiaxtoD  T.  was  brought  on  a  bet  of  14  guineas  to  8  guineas  on  a  horie-rao^ 
Fye,  zWiif.  it  was  holden,  that  as  the  plaintiff  might  have  rcfnfed  under  the 
*  ^  ftatutes  of  16  Car,  a.  c,  7.  and  9  Ann.  c*  14.  to  pay  the  14  guineas, 

if  he  had  loft;  there  was  no  mutuality  in  the  wager^  and  there* 
fore  he  could  not  recover  the  8  guineas. 

\  So 


So  where ^.,  having  propofed  to  fell. goods  to  A,  gave  Km  a  CooImt. 
certain  time  at  his  requeft  to  determine  whether  he  would  biijr  ?  Tein 
them  or  not|  within  which  time  B.  determined  to  buy  them,  and  lup.  651* 
gave  notice  thereof  to^*;  X  is  not  liable  to  an  a£lion  for  not 
delivering  them;  for  B.  not  being  bound  by  the  original  contrary 
there  was  no  confideration  to  bind^.] 

(D)  Where  the  Confideration  fliall  be  faid  to  be 

executed,  or  continuing, 

A  Confideration  altogether  executed  and  pail  is  not  good  to  Roil«Abr« 

^*^  maintain  an  ajfun^tt :  but  if  it  were  moved  by  a  precedent  m,  i*. 

Tcqueft,  it  is  good,  and  amounts  to  a  promife ;  for  it  is  not  rea*  ^^^^^1, 

fonable  that  one  man  ihould  do  another  a  kindnefs,  [a)  and  chea  purpofe. 

charge  him  with  a  recompence  \  for  this  would  be  obliging  him  Bua.iVZ. 

whether  be  would  or  no,  (^)  and  bringing  him  under  an  obligation  f|2  cdf  ^* 

without  his  own  concurrence.  Stokes  t. 

Lewis,  I  Tenn^  Rep.  21.  [(tf)  If  a  nun  nvork  Uxt  another  merely  with  a  ¥iew  to  «  kgacjv 
lie  cannot  afterwards  reibrt  to  an  a£lion  upon  an  implied  ajfuiupjit,  Olborn  v.  Governors  of  C«iy^ 
Hofpical,  %  Str.  748.  {b)  If  a  peHfon  pay  money  which  tnocher  was  under  a  legdl  mx  mintl 
•Mptioo  to  pay,  though  witb$ut  hit  hmoMgi  or  romfit  the  kw  raifes  an  ^vmfft:  m  ki 
tbe  caft  of  goods  diftrained  by  the  commiffioners  of  the  land-tax,  if  a  neighbour  flioald  red«eai  the 
goods,  aod  pay  the  tax,  he  may  maintain  an  a£tion  againft  the  owner  for  the  moi^y  fo  paid  :  ib  if  a 
poiba  buiy  the  wife  or  child  of  another,  he  may  recover  back  the  expenoes  inourred  by  it  from  the 
.father  or  hoifaand.  Jenkins  v.  Tucker,  i  H.  Bl.  Rep.  90.  Church  v.  Chnich,  B.  R.  1656,  dMi 
in  SirT.  Raym.  260.  Nor  is  it  any  bar  to  fuch  an  a^ion  afaiaft  the  hu&and,  that  tke  wife  liv^ 
a{Kirt  from  him,  and  had  a  fcparate  mafnteaance,  for  at  her  death  the  jfeparate-maiAtenaBOB  it  at  mt 
eadi   Anon.  B*  R.  M.  31  Geo.  3.  reported  in  Vaillant*s  edition  of  Dyer,  272.  b.  note  b.] 

t 

Therefore  if  the  fervant  of  A.  be  arrefted  in  London  iat  a  tref-  Dyer,  274^ 
pafe,  and  J.  S.y  who  knows -/^,  bails  him,  and  after  ui.  for  his  ^»M*  Abr- 
(riendihip,  promifes  to  favc  him  harmlcfs,  and  J.  S*  comes  to  be  aLcon.  22^. 
^haiged  (  yet  this  is  no  confideration  to  ground  an  nfumyit  on,  Oweo,  144. 
becaufe  the  bailine,  which  was  the  confideration,  was  .paft  and  ^^/•4i- 

^^^jir°  »r  2  Stri.  931. 

«XCCttted  before.  2  Baraaid.   K.  B.  55.    3  Burr.  1663. 

{c)  But  It  had  been  otherwife  if  the  mafter  had  before  re-  Dyer,  272. 
quefted  him  to  become  bail  for  his  fervant,  and  the  bailing  had  ^^^*  ^br. 

^^  *ft«^-  .  (V)Hob.io6. 

S*  C.  and  S.  P.  dted  and  agreed,  bccauie  the  promife  is  not  naked,  but  couples  itielf  with  the  pre- 
cedent requeft,  and  the  9/St  of  the  party  procured  hy  that  requeft.  2  Leon.  225.  S.  C.  cited  and 
Hf^*    Cro.  Car.  409.  S.  C.  cited  argumdoj  and  S.  P.  agreed  to^  Curwm* 

So  if  a  man  requefts  another  to  labour  for  his  pardon,  £5V.  Roll.  Abr. 
and  after  he  has  done  his  endeavour,  if  the  other  fays,  in  con-  Jh  ^^* 
^deration  that  he  has  laboured  for  his  pardon  at  his  own  charge,  Brownl.  %\ 
he  promifes  to  pay  him  fo  much,    ^c.    this  is  a  good  confi-  S*  ^« 

deration  ^^'  '^5* 

«CTauon.  g^^    Stile,  465.  ».P. 

HA.  fences  B.  for  a  year,  but  has  {d)  nothing  for  his  fervice,  sLeon.  225. 
and  afterwards  at  the  end  of  jthc  year,  A,  for  his  good  and  faith-  ?^^*  3*- 
ful  fervices,  aifumes  to  pay  him  10/.;  A.  may  have  an  a£lion  upon  Cro.ElJa. 
the  cafe,  upon  this  promife,  a^ainft  B,.  for  the  confideration  is  42.  s.c. 
«ooi  W  But  if  a 

fervant  has 
fpfOk  hkn,  and  after  Ui  fiuvSce  ended,  hit  mafter  at  akundan$m  pranufes  to  pay  him  10  /.  mw^t 

he 


27^  dflUmpat* 

fte  ftdl  not  have  an  aftion  on  diii  promife,  becaufe  there  ia  no  preoedeot  eonfidentioB*  %  LMd.  ^t^ 
Hatt.  84. 

Imn.  102.        If  A.  leafes  lands  to  B.  for  a  certain  term  of  yeatSj  rendering 

??'*  T*  ^^'^^^  ^°*^  ^^^^'^  '^''^^  ^^  ^'^^  years  expired,  and  tne  rent  paid,  A.j 

adju4sed.  ^^  confideration  that  B.  had  occupied  the  land  and  paid  his  rent, 

Cro.  £1.  aflumes  to  fave  him  harmlefs  againft  all  perfons  for  his  occupa-* 

2r'  d«d^  ^^®"  P*^  ^^^  *^  come  j  if  afterwards  the  cattle  of  B.  are  dif- 

amdfaidthe  trained  damage-fcafantf  he  may  have  an  aflion  upon  this  pro- 

confidera-  mife  againft^.  for  the  occupation,  which  is  the  confideration^ 

tionthathe  continues. 

was  IB  pof- 

leillon,  and  had  paid,  and  wai  to  pay  hu  tent,  was  a  fufficlent  caafe  for  ^.  to  defend  his  pofieffioD 

§ug.  the  time  to  come. 

»  Leon.  If  there  be  a  communication  between  A.  and  B.  concerning  a 

Wdeed^be-  niarriage  to  be  had  between  A.  and  the  daughter  of  B,  upon 

twecn  which £•  offers  him  200/.  with  his  daughter  in  marriage;  but 

March  and  th^y  cannot  aeitc  upon  the  day  of  payment,  and  afterwards  A, 

Rainsfoxd.      n     \  \       %       f  rT»'i*'»t  -t  « 

Leon.  loft.  l^^<ds  away  the  daughter  of  jd.,  and  marries  her  without  the  con* 
s.  P.  fent  or  knowledge  of  B.^  and  after  JS.  agrees  thereto,  and  in  con- 

^^CA  *^  fideration  of  this  marriage  aflumes  to  pay  100/.  to  A. ,-.  this  is  a 
^\onife  g(>od  nromife,  upon  which  A.  may  have  an  afiion  againft  B.  for 
an  v^e,  but  die  {a)  natural  afie£lion  of  the  father,  and  the  (b)  advancement 
Botan  «/.      Qf  j^c  daughter,  make  this  a  conCderation  (r)  continuing. 

Cxo»  Eiis.  756*  AgtttA  ^  Cur*»  Cart«  141*  arguendo,  {h)  Marriage  is  always  a  coatlnoing  caas 
fideration*  2  Leon.  2a4..  per  Anderfon,  Godb.  31.  Cro.  Car.  409.  Hut.  84.  Cro.  £Jis.  741. 
(c)  A  feijeant  at  law  gives  couofel  to  A»  'who  afterwards,  in  confideration  thereof,  aflTumes  to  pay  Uai 
ao/.>  an  adion  lies  tlmupon.   a  Leon,  x  1 1.  ftr  Popham.    Cro.  Elix.  59.  faid.    [^  of  thia  ?] 

aKeb.99.  In  confideration  that  he  had  paid  money  for  the  defendant^ 
and  obtained  a  releafe  of  his  debt,  was  held  a  continuing  confi- 
deration, becaufe  the  benefit  of  it  was  continuing  to  the  party. 
Wanen  r.  [Where  the  plaintiff*  declared,  that,  in  confideration  he  had 
Oo  ^EL  bought  three  parcels  of  land  on  fuch  a  day,  .the  defendant  after- 
zi^  wards  promifed  to  make  him  a  iufficient  affurance;  the  confidera- 

tion was  adjudged  not  to  be  abfolutely  paft,  for  the  affurance  was 
the  fubftance  of  the  fale.] 


Where  the  Promife  fhall  be  void,  the  Coo- 
fideration  being  againft  Law. 

AS  all  confiderations  are  deemed  infignificant  and  void,  that 
are  not  of  fome  benefit  to  the  promifor,  or  lofs  to  the  pn>- 
mifee  ;  fo  if  they  are  wicked  and  ill  in  themfelves,  or  unlawful 
by  being  prohibited  by  fome  a£l  of  parliament,  diey  are  Yoid ; 
therefore, 
Roll.  Abr.        If  an  officer,  who  by  the  duty  of  his  office  is  obliged  to  eze- 
Re    fit!'    ^^^^  writs,  promifes,   in  confideration  of  money  paid  him,  to 
$.  p.  ad-     fcrve  a  certain  procefs,    an  ajfum^tt  will  not  lie  on  this  pn>- 
judged,  the  mife  (rf)  \  for  the  receipt  of  the  money  was  extortion,  and  the 
^'Jfft,    confideration  unlawful. 

that  he  would  fenre  a  nt  exeat  regno.     [(</)  The  like  law  on  a  promife  of  a  bribo  to  a  baiiilT  Af 
taking  bail*    Sfioteibuxy  t*  Smith,  %  Burr,  914.   1  BU  R«p.  204*  S«  C] 

10  So 


t 

So  if  an  executor  fties  execution  by  elegi}^  and  B.  a  ftmnger^  RoU.  Abr. 
as  a  friend  to  the  executor^  in  confideration  that  the  fheriff  would  ^^*  ^"^ 
forthwith  execute  the  faid  e/egrt^  and  of  dd,  to  him  by  the  fheriff  s!^'*!! 
paid,  promifes  to  pay  him  60/.)  upon  which  the  (heriff  execUtes  judged. 
the   writ;    yet   no   a£tion   lies,   becaufe    the    confideration   is  ^^^fi^ 
(a)  againft  law ;  for  the  fheriff  ought  to  do  hid  duty  without  re-^  on%that\e 
ward,  and  this  60/.  is  no  difcharge  of  the  fees  due  to  the  fheriff>  has  arreftci    - 
being  given  by  a  {i)  ftranger^  and  not  exprcflcd  for  them.  tocfc«pe,0ii 

of  a  ftnngcr,  to  be  paid  fo  m^icb  money,  yet  ho  aOion  lies  oa  this  proniife.  Salk.  ftS.  ^1.  17.  yuU  heal 
viSbfTif.  (h)  Otherwjfe  where  given  by  the  plaintifF  himfelf .  Roll.  Abr.  «6.  [But  th«  caft  in  RoUe  does 
not  warrant  this  ;  it  is  as  follows :  — ^*  If  A.  delivers  aoexecution  to  the  jberiffat.his  iuit  againft  B»f  and 
la  coafideration  that  the  (heriff  without  any  fee  will  execute  it,  promifes  the  (heriff  to  pay  to  him  a  certain 
fum,  which  is  as  much  as  the  (heriff  is  allowed  to  take  by  the  ftatute  of  28  El&kJ  ;  though  h  be  ad- 
micted  that  the  flieriff  cannot  have  any  remedy  for  his  fees,  yet  becaufe  it  was  lawful  fo^  the  iherlff  to 
uke  his  fees,  and  he  made  the  execution  at  the  plaintiff's  requeft,  and  this  is  for  his  bene^t,  this  Is  i 
good  confideration/*  By  the  reports  of  this  cafe  in  Moore  and  Croke  it  itppears,  that  the  dteriff  de- 
clared for  the  money,  as  for  his  lawful  fees  of  office  uod'er  the  (latutl^ ;  In  the  oditsr  cafe  in  the  text^ 
he  d?clated  for  a  grofs  fum  for  executing  the  writ;  thence  the  difference  between  the  cafei  as  to  th^ 
UiaHty  of  the  confideration,  the  prefent  fubje£l  of  inquiry ;  for  it  would  not  affe^  the  confideration  iii 
that  refpedy  whether  the  prolhife  were  made,  or  the  money  were  to  Be  paid  by  the  plalniiff  him&lf^ 
tx  a  ftnoger.     Cro«  El.  654*     Mo.  466.  p.  669.  699.  pk  972.] 

But  if  a  man  brings  a  capias  that  he  has  againft  Ai  to  the  ^<^'  ^^» 

fheriff,  and  prays  him  that  he  will  make   J,S.  his  fpecial  bati  jh.^***"* 

liff,  and  promifes  him,   if  he  will  make  him  his  fpecial  bai-  31^.127; 

liff,  that  if-rf.  efcapes  from  the  bailiff^,  he  will  bring  no  ac-  Cro.El.178i 

tion  for  the  efcape  againft  him ;  this  is  an  ajfumpjtt  upon  which  s.^'ad3* 

an  a£lion  lies^  if  he  brings  any  a£tion  againit  the  ilieriff  for  the  judg^. 

cfcapcw  .  4Tcr•Re^ 

So  where  the  fheriff  takes  goods  in  executioh  upon  z  fieri  facias^  Saik.  %%. 
and  a  ftranger  promifes  the  officer  to  pay  him  the  debt,  in  caft  P*:  »7« 
he  will  reflore  them ;  this  is  a  lawful  confidetatiori,  for  by  the  J^u?^. 
fieri  facias  he  may  fell  the  goods,  and  this  in  effeQ:  \%  doing  ild  Love*i  ctle; 
more. 

\IA,^  in  confideration  of  fonie  benefit,  prbmifes  nbt  to  fet  lip  ruArRoU; 
or  follow  the  fame  trade  with  the  plaintiff  in  fuch  a  town,  ^^^^^^ 
this  is  a  good  promife  \  but  if  the  promife  were  not  to  fet  up  ot  326.  596. 
follow  the  fame  trade  in  any  part  of  the  kingdom,  it  Would  bii  ^  Buift.  136* 
void.  J**""?*  ^> 

Foitcfca9/i  ' 
March,  77*    ft  Roll.  Rep.  101.    iLd.  Raym.  Z456*     a  Stra.  739.     3  Br.  i*.  C.  349* 

*  « 

If  ^.,  being  a  clerk,  promifes  j^.,  in  confidetation  that  £•  will  Roll.  Abr^ 

procure  him  to  be  reftor  of  a  donative  church,  with  cure  of  fouls,  i?'  ^'^■ 

to  pay  zo/.  to  B. ;  this  is  no  good  confideration  to  maintain  ^n  ac-  3^3.  3I,; 

tion,  for  this  is  fimony,  and  an  offence  againft  the  laws  of  God  S.c.  ijod. 

kndman.  34i-.S.C. 

[Where  ./^«  was  in  poffefBon  6f  ah  office  in  a  dock-yard,  and  pjvibotTi 
■B.,  in  order  to  induce  him  to  procure  himfelf  to  be  fuperannu-  Thompfon, 
ated,  and  retire  on  the  ufual  pcnfiouj  agreed  (without  the  know-  ^        ^*** 
kdge  of  the  navy-board  to  whom  the  appointment  belonged)  in 
cafe  he  (^.)  fiiould  fucceed  him  to  aliuw  him-  his  extra  pay 
from  the  yard-books ;  and  B.  was  afterwards  appointed  to  the 
office ;  it  was  holdeii,  that  an  ajfumtfit  would  not  lie  upon  this 

Vbl.  1.  T  agreement, 
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^reemcnt,  the  confidention  being  illegal^  as  a  firand  npcm  die 

pttblicky  and  an  injury  to  the  fcirice* 

Gaiftrtli  ▼•       So  where  jt.^  who  was  appointed  by  the  intereft  and  on  die 

.  '*^>  ^'   application  of  ^.  to  be  cuftomer  of  a  port,  had  prerionfly  figned 

1^.  BL      ^^  agreement  declaring  that  his  name  was  ufed  on  the  applica* 

KJtf.  317*     tkm  in  tmft  for  B.f  that  he  would  appoint  fuch  deputies  as  jB. 

flionld  nominate,  and  would  empower  B.  to  receive  the  profits 

of  the  office  to  his  own  ufe;  it  was  holden,  that  the  confidrntioii 

in  tlus  cafe  would  not  fiipport  an  affum^it^  being  equally  againft 

the  principles  of  the  common  law,  and  the  ftatutes  of  1 2 12.  X. 

€.  2.  and  5  li  6E.6.C.  16. 

StBdcpok         So  a  promife  to  pay  2/.  per  cent,  to  procure  a  purchafer  of  de^ 

Tif^  .   fendanrs  place  in  tne  cuftoms  is  bad,   and  will  not  raife  an 

C10.El.s3a  .    liA,  levies  a  plaint  in  the  court  oi  Stepney  againft^i^y  npoa 

Mod  and     ^{lich  a  precept  is  direded  to  C.  the  bailiff  there,  to  attach  the 

\AgtiL  '     goods  of  j9.,  and  thereupon  C.  attaches  certain  of  the  goods  olB^ 

sLton.  S36.  and  A.f  in  confideration  that  C.  will  deliver  thofe  goods  to  him  to 

*  liitai**'     deliver  at  the  next  court,  aflumes  and  promifes  to  favc  C  harm- 

le&,  ffc.  the  confideration  is  void,  being  againft  law  ^  for  the 

bailiff  ought  not  to  deliver  them  to  the  plaintiff. 

CiaEl.  551.      UA.  beine  feifcd  of  lands  in  fee,  enters  into  a  recogmsanot 

CmT  ^^  ^^  ^'9  ^^  ^^^  makes  a  feofiment  of  thofe  lands  to  C,  who^  in 

•*  i^'.  At     confideration  that  B*  will  ai&gn  to  him  the  recognizance,  afibmes 

to  wW  is     and  promifes  to  pay  him  8o/.  ^  this  is  a  good  promife,  for  the 

^||^2 '  *]['   Confideration  being  to  aflign  to  the  ter-tenant,  it  operates  by  way 

Ibanger  ?      of  difcharge,  and  is  clearly  lawful  i  otherwife  of  an  affigtunent 

to  a  ftranger  *• 
^•t«  55*  If  A.  brings  it.  to  a  common  inn,  of  which  C  is  hoft,  and 

f^JJI^  affirms  to  C.  that  he  hath  arrefted  i?.  by  virtue  of  a  commiffion 
yktchcruid  of  rebellion,  and  in  confideration  that  C  will  keep  B.  as  a 
Mycwirfa  prifoner  by  the  fpace  of  one  night,  aflumes  and  promifes  to  lave 
Jxfad-  ^*  harmlefs,  ^c.  if  B,  recovers  againft  C  in  an  aSion  of  £aUc 
ittdged )  but  imprifonment,  C.  may  have  an  adrion  againft  A,  upon  this  pro- 
Hojbtrt  find,  mife  5  for  though  the  confideration,  viz.  the  keeping  of  -B.  was 
1^  msy  unlawful,  yet  becaufe  it  did  not  appear  to  C.  to  be  fo,  the  pco- 
bt  i  diver-    mifc  to  fave  him  harmlefs  was  good. 

ficrwbeici 

piiUick  ofBctr,  and  where  a  private  man  (as  in  the  principal  cafe)  makes  the  arreft ;  but  becaoie  die 
defendant  had  pleaded  non  afmmf>/itf  which  implied  that  die  imprifeomeot  was  Jawfol,  he  agreed  jndf- 
awnl  Ihottld  be  pvtn  for  tl.e  plaintiff. 

H«t.  56.  But  if  tt  appears  that  the  zGt  which  is  to  be  done  is  unlawful^ 

J^cfttd^'  as  if -rf.,  in  confideration  that  B.  will  beat  C,  promifes  to  (avc  C 
s!  p.'         '  harmlefs»  the  confideration  is  void. 

ptr  HuttOB.  ft  Lev.  174..  like  point  adjudged,  where  the  defendant,  in  confideratfon  of  sos.  nfluaed 
to  pay  40*.  if  he  did  not  beat  7.  S.  out  of  fuch  a  clofe.  [So  where  two  boxed  for  a  wt^cr  of  <«• 
guineas ;  on  affum^t  for  that  lum  brought  by  the  winner,  it  was  holdcn  the  adien  woisM  not  lii^  ifae 
•ft  being  a  breach  of  the  peace.    Webb  v.  fiiihop,  Glofter  aff.  1731.    BuU.  If.  P.  16.] 

t  Leon.  180.  [If  ^.  promife  B.  money  in  confideration  that  he  will  not  give 
'^*s"p*''  ^i^l^**^^  *"  ^  caufe,  fuch  promife  cannot  be  enforced^  for  it  is 
*^^  *   *     unlawful  and  iniquitous  fo  to  fupprels  teftimony.J  ^ 

^3  If 


.  It  j^  »  in  eKeciiHoii  at  the  fuit  of  B.^  and  C,  In  confideration  Yeif.  197. 
lliafc  the  gjK>kT  will  pennit  A.  to  go  at  large,  aflumes  and  pro-  TJJ!!!^ 
iniicsto  (tf)  him  that^»  fliall  paf  the  debt  at^  certain  day,  and  Marten  mA 
that  he,  the  bxA  C,  will  iave  the  gabkr  harmlefs,  the  promife  is  Biithmaa. 
t«id|  bceaafe  the  conlideration  is  againft  law.  llJd^Oodb.'* 

*50.  S.  C.  a^tt^S^f  the  promift  being  to  pay  tha  gaoler  money.  Het.  175.  9.  P.  10  Co.  los. 
S*  P.  ^veed^r  Wrajr^  Ch.  Juft.  and  that  if  fuch  promife  was  not  void  by  the  oommoo  law»  It  is  nude 
faidby  tbeftatote  ^3  H.  6.  €•  9.  Cro.  Elis.  199.  adjudged.  3  Leon.  20S.  adjudged.  [Ic  could  noC 
be  voM  by  the  ffatote,  for  that  does  not  exrehd  tu  parties  in  eiecatjon,  bat  fpeiks  owy  qf  peHbua 
indhd  on  nad'ne  procefii.  1  Tenn  Rtp.  4a  i.]  (it)  But  fnch  promife  to  the  plaintiif  is  good,  for  lit 
aay  k«M)y  otftbaife  hami    Cio.  Elifti  190.  trudged. 

If  ^.  is  arretted^  and  C.^  in  cbnfideration  that  the  bailifF  will  sjd.  r^s. 
lufier  JL  to  continue  in  the  houfe  of  C.  till  the  next  morning,  ^^^'  4^3* 
tiflumes  and  promifes  then  to  deliver  him  in  fafe  cuftodv  to  the  ^^'  • 
bailiff}  the  confideration  is  lawful,  for  it  fliall  not  be  intended  s.  C. 
that  the  bailiff  was  ever  abfeht  from  B.,  fo  that  it  could  be  no  •fudged, 

"*^P^  promife 

behig  to  dellvtr  lilm  or  piV  to/,  and  the  adion  being  brought  by  the  plaiotiflT  himfelfy  yvho  dedani 
ttpoa  a  promife  to  the  bailitf*  tx  parte  fMerthi*;  fo  thit  if  he  was  out  of  i.utK>dy,  it  muft  be  intended  by 
therfent  of  the  plailKlff',  bccaufe  the  promife  was  m4d<to  tlic  bnWffexfarte  fuerenth^  and  by  bringing 
the  adim  he  liatb  affirmed  his  ai!ent.  [Tiie  reafon  is,  that  tiie  promiie  being  made  to  the  pl«intiiF»  or 
to  one  on  Jiis  behalf,  is  not  withid  the  ftatate  of  A3  H.  6.  c.  9.,  for  the  iiiegaiity  of  the  confideration  in  this 
Csfe  ariies  merely  upon  that  ftatdte.  Thtrtfvirt  it  is,  that  undertaitings  by  attornies  fur  the  appearance  of 
a  defendant  are  ienlbrted  by  tliecoorts,  for  they  are  givfen  to  the  plaintiffs  in  tiM  aOion*  But  where  any 
tegsgement  is  entered  into  for  this  purpofe  with  the  flieriflr,  it  muft  be  in  the  particular  form  chalked 
bat  by  Che  ftatute,  otherwife  it  is  void.  Accordingly  it  was  holden,  that  an  agreement  in  writing  to 
pit  la  good  bml  (at  a  pferfoo  arrefled  oa  laefne  procels  at  Ae  retlarti  of  the  writ,  or  furrender  the  body» 
urpaf  debt  and  cofts,  made  by  a  third  peribn  with  tlie  bailiff  of  a  iberifF,  in  confideration  of  his  dif- 
charing  the  party  arrefted,  was  void  by  the  ftatute  of  H.6. ;  for,  fince  1  hr  paffing  of  that  ftatute,  the  uiage  haa 
beat  totdfce  the  ibcurity  by  bond ;  and  that  bond,  by  the  words  of  tl»  ftatute,  muft  be  entered  into  to  the 
Aaritf,  or  to  fucb  officer  aa  1ms  the  return  of  proceft;  whereas  here  uras  no  bond,  hot  a  mere  fimple 
cottrsd,  and  that  with  the  fiieriff's  officer  j  and  farther,  the  bond  muft  be  gi?en  only  for  the  appear- 
ance of  the  pwty,  and  for  no  other  purpofe.     Rogers  ?.  Reei^s,  i  Term  Rep.  418.]^ 

If  the  father  of  ^.  was  indebted  to  B.^  a^nd  A.  promifes  B.  that  Mod.  16^. 
if  he  will-  bring  two  witnefles  before'  a  juftice  of  peace,  who  ^>ii>*  £vM« 
upon  their  oaths  (hall  depofe .  that  the  father  of  A.  was  fo  in-  ^^  ^^^ 
debted  to  B,^  that  then  he  will  pay  it ;  if  ^.  does  produce  his  wit-  469. 470I 
neiTes,  dfc.  he  may  hare  an  action  upon  this  promife  againft  A.y  ^";  ^'^^^ 
for  the  confideration  is  not  unlawful,  nor  the  oath  prophanc ;  ad-  ^^^ 
judged  by  two  judges  againft  Faughan,  who  held  that  fuch  an  deration  wu 
oath,  illeealW  adminiftared  and  talun.  was  within  the  ftatute  of  ^^. 

*^^Ji         r    1m^  fuchoatli 

pTophane  fwetang.  ^^  ^ 

nafor  of  Lm'^sw.  Brett  and  Pretiman,  lilee  point,  Sid.  283.  adjudged.  Raym.  153.  adjudged. 
K^.  a6.  44.  adjudged ;  when  tlie  confideration  was  to  talce  fuch  oath  before  a  mafter  in  chancery* 
a  Sid.  1x3.  Itlce  point  adjudged  ;  where  the  oath  was  to  be  taJten  before  a  mafter  in  chancery  $  and  a 
iikc  point  there  cited  to  have  been  adjudged,  where  th«  oath  was  to  be  talcen  before  a  judge  of  affifie. 

If  .^.  obtains  a  judgment  againft  B.  in  the  mar(hal*s  court,  and  Sid.  «is. 
afterwards,  in  confideration  of  money  in  hand  paid,  aflumes  and  *^**''  744* 
promifes  to  ailign  this  judgment  to  C.^  this  is  a  good  promife^  for 
it  it  hwful  fo  to  doy  and  the  intent  muft  be  that  it  (hall  be 
affigned-  according  to  common  ufage,  viz.  by  letter  of  attorney, 
fo  that  C.  may  take  out  execution  in  the  name  of  A.,  which  may 
be  done  without  any  maintenance* 

T  a  If 
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9jonei,ft9*      If^.  obtains  a  judgment  againft^.,  and  diereupon  takes  out 
betvl^tn^       an  elegit^   and  delivers  it  to  the  under-flicriflF,   who  by  virtue 
Morris  and    thereof  feizes  certain  goods  of  B.y  and  afterwards  the  under- 
Chapman.     (herifF,  in  coniideration  that  A*  will  take  out  a  new  elegit^  and 
S*c''^t'   deliver  it  to  him,  promifes  to  caufe  and  procure  the  faid  goods 
jjagcd.        to  be  found  by  inquifition^  and  to  deliver  the  lame  to  fuch  perfon 
as  A,  (hall  appoint^  &r. ;  this  promife  is  againft  law,  being  to  do 
a  thing  againft  the  duty  of  his  place,  by  which  he  is  bound  to 
return  an  indifferent  jury ;  and  though  part  of  the  promife  "was 
.  to  do  a  lawful  a£l,  yet  fince  that  depended  upon  the  other  part, 
which  was  illegal,  the  whole  is  naught. 
Oiilim  ▼.         [If  a  performer  engage  to  dance  at  the  King's  Theatre  in  the 
Twm'R  \   ^'^y  Market^  yet  no  aftion  will  lie  againft  hini  for  a  breach  of 
a4ft.  ^c  agreement,  if  it  appear  that  the  theatre  was  not  licenfed 

purfuant  to  the  10  Geo.  2.  c.  28.    But  in  fuch  cafe  the  performer 
may  recover  from  the  manager  the  falary  which  he  had  ftipulated 
to  pay  him ;  for  being  engaged  and  ready  to  execute  the  agree- 
ment on  his  part,   he  ought  not  to  fuffer  for  the  want  of  a 
licence  ivhich  it  was  the  manager's  buGnefs  to  have  procured. 
Bujetu  ▼.        Itfoney  lent  for  the  purpofe  of  paying  a  gambling  debt  may  ht 
Waimfley,    fccovcrcd  back,  for  the  ftatute  of  (^  Ann.  c.  16.  only  annuls  the 
RoWnfon  ^'  fi^rity^  »«<*  "ot  the  contraa. 

T.  BUnd,  2  Burr.  loSo.    Alciabrook  v.  Hall,  2  WiiC  309. 

Heiman  v.        Where  the  plaintiffs,  who  were  merchants  living  at  Dunkirk^ 

Tpbiifon,      f^j^  |g3  to  the  defendant  tberet  and  delivered  it  to  him  there^ 

•wp*  34»'  t]JQ^gll  thjs  tea  was  fo  fold  for  the  purpofe  of  being  fmuggled 

into  England^  and  that  purpofe  was  known  to  the  plaintiffs  at  the 

time;  yet  they  not  being  concerned  in  the  fmuggling,  and  it 

being  a  fair  falc  as  to  them,  and  good  by  the  laws  of  the  country 

where  they  lived,  they  were  allowed  to  recover  the  price  of  the 

tea  in  England. 

Biggs  V.  But  where  the  plaintiffs  were  four  partners,  three  of  whom 

iTeJ^Rcp.  ^^^^*  ^^  England,  and  the  fourth  in  Guernfey^  and  this  laft  fold 

4^^.         '  brandy  at  Guernfey,  packed  up  in  a  particular  manner  for  the 

purpofe  of  fmuggling,  but  without  the  privity  or  perfonal  pard- 

cipation  of  the  others ;  in  an  aflion  brought  for  the  price  of  this 

brandy,  they  were  nonfuited :  for  in  tHis  cafe  the  parties  were 

natives  of  England,  and  the  contra£^  was  made  in  contravendoa 

of  the  laws  of  England;  whereas  in  the  cafe  of  Holman  v.  yobnjkn 

the  contra£l  was  made  abroad  by  foreigners,  who  are  not  bound 

to  take  notice  of  the  revenue  laws  of  this  country. 

Clbgas  V.  So  where  the  plaintiff,  an  inhabitant  of  Guernfeyy  fold  goods 

ATwmRcp.  *°  ^^^  defendant  in  Guernfey,  which  it  appeared  were  to  have 

460*  been  fmiiggled  into  England,  and  the  defendant  gave  bills,  qr 

which  an  a£lion  was  brought  for  the  price ;  it  was  adjudged, 

that  the  plaintiff  could  not  recover,   for  the  bills  were  gijrCiR 

on  an  illegal  contrad,  and  to  a  fubjc£t  of  this  country .3 


(?)  Where  the  Confideration  and  Promife  fhall  be 
iaid  to  be  fuificiently  fet  forth  and  averred. 

'T'HE  plaintiff  mud  fet  forth  every  thing  eiTential  to  the  gift  of  Butforthi?, 
*    the  adlion,  with  fuch  certainty,  that  it  may  appear  to  the  pj^,^"^^/* 
court  that  there  were  fufficient  grounds  for  the  aclion ;    for  if  puadinp. 
any  thing  material  be  omitted,  it  cannot  appear  to  the  court,  [Where 
whether  the  damages  given  by  the  jury  were  in  proportion  to  the  f**^fj^'^  . 
demand,  or  whether  the  party  was  at  all  entitled  to  a  verdid.        tr^a  or 

agrecmeor, 
tk  plaintiff  ooght  to  declare  upon  it,  for  the  defendant  ihoold  have  notice  that  he  is  fued  on  it  \  but 
if  the  plaiDtiff  fails  of  provinf  the  cafe  ftated  in  the  fpecial  count,  after  an  attempt  for  that  purpofe, 
it  is  now  the  courfe  to  permit  him  to  go  into  evidence  on  the  general  counts,  if  he  have  given  notice 
that  he  means  to  rely  on  them  as  well  as  the  other  fpecial  ground,  the  neceffity  of  which  notice  is  in 
•Her  to  prevent  a  furprife  on  the  defendant*  Dougl.  651.  24.  i  Term  Rep.  134.  Bull.  JVi. 
Vru  153.] 

Therefore  in  an  a£lion  upon  the  cafe,  the  plaintiff  (<i)  cannot  loCo.  77. 

declare  qwd  cum  the  defendant  was  indebted  to  the  plaintiff  in  ^^.' '**"., 

fuch  a  fum>  and  that  the  defendant,  in  confideration  thereof,  hob/^'  ' 

fnpirfe  aJJumfJit  to  pay,  \stc*  without  (^}  (hewing  the  caufe  of  the  Godb.  i86. 

debt.  •  ^''''  J*"- 

207.  213. 

642.  Hob.  iS.  Moor>  854.  pi.  1167.  Hetl.  106.  Roll.  Rep.  391.  Balft.  67.  3  Bulft.  207.  Cxo. 
Jac.  397.  Hard.  132>';  bat  Palmer  171.  ftr  Crolce  and  Chamberlain,  there  is  a  diverfity  where  the 
ptomife  is  to  pay  at  a  day  to  come,  and  where  not ;  for  the  promife  to  pay  »t  a  day  to  come,  implies  a 
Ibrbearance  in  the  mean  time}  and  'vi^  Roll.  Rep.  396.  {a)  Such  a  declaration  is  not  made  good  by 
vcrdld.  Cra  Car.  6.  31.  Sid.  i^z.  and  'u\de  BrowAl.  14.  Poph.  31.  Jenk.  293.  (^)  The 
plainiiff  declaied  that  the  defendant  was  indebted  to  the  te(lator  of  the  pUiotiff  in  ao/.,  ^t/tfi  eifol'vijfe 
iUiMit  fe^undum  agreemeitt*  Inter  ns  babit\  2  Lev*  1 52.  Judgment  was  ftaid  after  verdi^,  for  tue 
agreement  might  be  by  deed.     Vide  Carth.  276. 

So  if  in  an  ajfumpjtt  the  plaintiff  declares  that,  in  confider-  Sid.  246. 

ation  quod  procuravit  J.  S.  to  furrender  a  meffuage,  l^c.  the  de-  J^"*^*g** " 

fend^nt /otveret  to  the  plaintiff  10/.,  the  declaration  is  not  good,  s.  c.  ad* 

for  there  is  no  promife  laid,  /uper  fe  ajfumpftt^  or  agreavit  being  judged  n\fi, 

omitted  5  and  nothing  here  that  imports  a  promife  or  contrail.  i^ayni.s.c. 

judged  nifi,     Keb.  878*     [See  Lee  v.  Welih,  2  Str.  793.     2  Ld.  Raym.  1516.  S.  P.] 

Super  fe  ajfumpjtt  on  an  injimul  computajfct  was  left  out,  and  a  2^Keb.  97. 
difference  was  endeavoured  to  be  taken  where  the  law  raifcs  the  f'f'g^j^^", 
promife,  and  where  it  is  a  fpecial  promife  ;  and  that  in  the  firft  ,31,  s.  p', 
it  Ihould  not  be  needful  \  but  the  Court  held  it  neceffary  in  f^r  Holt. 
both,  for  the   law  does  not  {c)  create  a   promife  in  any  cafe  ^^^^^^^^^ 
in  pleading,  but  gives  fufficient   evidence  to  a  jury  to  find  a  p/eadingt^ 
promife. 

But  in  this  aftion  the  law  requires  no  greater  certainty  in  the 
allegations  than  the  nature  of  the  thing  requires ;  therefore  if  a 
contra£t  be  made  in  general  terms,  the  declaration  may  like  wife 
be  general.  Hence  a  quantum  meruit  for  diverfa  vejiimenta  CsT 
omnia  alia  materialia  adinde  fpeclantia^  is  good. 

So  if  in  an  ajfumpftt  the  plaintiff  declares  that,  in  confideration  3  Buift.  ^i. 

the  plaintiff  would  hnd  and  provide  for  a  fick  man  all  fuch  necef-  aJi^dficdbc- 

^  ^      T  cs  faiiea  "^  '•^'^* 


anaBiintMi.  fafit$  u  he  fliould  want,  the  defendant  afliuned  and  promifed  tQ 

fn-  s!  c!  V^h  ^^*'  ^^^  ^^'^  ^^^  ^^  '^^  fofind  bim  neceflaries  amoondiig 
adjudged  j'  to  fuch  a  fum,  (fc.  $  tlu6  U  a  good  declaration,  widiottt  (hewing  if| 
and  that  ra-  particular  what  tbofe  necc^arie^  wein^  fo;  ikit  woiild  malic  the 
*::„^  record  too  prolix. 

vcfdi^.    Vida.uc.  frror.    This  maaaer  of  daclaHag  if  q^plr  iPQ^>  ^  ^f^T  ^*T^  p«ff«ib 

Hob.  5.  ad.  If  in  an  indMtatus  affumfft  the  plaintiff  declares  (hat  the  d^ 
3^1*^  *o<i  fendant  was  indebted  to  the  plaintiff  in  10  A  for  the  (a)  feeding 
on awrit'of  ^^^  agiftment  of  beafts,  and  for  wheat  tf  oRls  ( j)  n^cim»nm  per 
orrarinfiwr.  pr^uUff  the  defendant  Ao^^  &  neepfs  this  is  a  good  dcciara-i 
S€sec»  koiL  tion  J  for  though  it  be  not  fufficient  to  fay  that  he  was  indebted 
s.^*.^*.  generally,  becaufe  that  may  be  for  rent  upon  leafes,  or  debte  apoa- 
Jodged  aad  fpccialties,  yet  this  is  certain  enough,  for  as  well  the  wares  and 
fs)lMi'  >^^^<^'^^"^i2es,  as  the  pafturing  and  wheat,  are  perfonal  thing9t 
utt9  for      fo^  which  an  affHmpfit  may  be  brought. 

titbesy  Wright  and  Beal|  Lar.  141.  Sid.  xx^.  alter  TcrdiA  adjodfad  goody  apd  intended  fmiiJ^ 
upon  a  fpecial  contrad.  (^)  So  an  mdAttatut  lie*  fn  tpm  per  smtesfaOt*  Sid.  415.  Vent.  44^ 
%  Kab.  5$i.  Mod.  %•  adjudged.  Pro  prgnm»y  00  a  poHcy  of  inforcnca.  %  Lcr-  15^  [In  a^ 
aflumpfit  on  the  judgment  of  a  foreign  conrty  it  it  not  naceflary  to  ftata  in  tha  declaration  tlic  | 
•ad  caofie  of  adion  upon  which  the  judgoient  vu  founded*    Crfvford  v.  Wbictaly  DougL  4.  J 


Caith.  %^^  So  in  an  ajfumffii  the  pJaintiflF  declared  fm  ^prf  C  lah9r§  gene^ 
Pafchf^'w.  ^'^y*  without  fetting  forth  what*  fort  or  manner  of  work  or  la- 
&  M.  in  bour  it~  was ;  and  though  it  was  obje£):ed  that  it  flioqld  be  let 
^'  ^'  H^b-  ^^"^^  particularly,  fo  that  it  may  appear  to  the  court  to  be  lawful 
1^^^^*  work,  yet  the  court  held  it  weU  enough;  and  that  the  only 
Cottithope*  reafon  why  the  plaintiff  is  obliged  to  (hew  wherein  the  defendant 
^T'  s*d'  ^^  indebted,  is,  that  it  may  appear  to  the  court  that  ib  is  not  a 
•415/  s.  p.  dcb^  on  (r)  record  or  fpecialty,  but  only  upon  fimple  contrail  | 
%  Ksb.  551.  and  any  general  words,  by  which  thsft  maV  be  made  to  appesur^ 
'  i*  o*  *•      *rc  fufficienti 

JO  Mod.  Si.  ft95.  u  Mod*  16.  a50.  308.  3a4.  Fitsgib.  301.  (c)  For  dimagei  raeovtred  in  a^ 
^fumtfjk^  will  be  no  bar  to  an  a^ion  of  debt  grounded  on  %  record  or  fpeci^lcit  Cro«  C^.  6« 
l.eoa.  155.    Cro.  Elis.  %\%^ 

M^,  S54.  If  in  an  ajfumpfit  the  plaintiff  declares,  that  whereas  the  de- 
KoU.^Rep.  fendant  had  received  24/.  of  fevcral  p'erfons,  to  the  ufe  of  the 
391.  S.C.*  {i)  plaintiff,  in  connderation  thereof  the  defendant  didaffume  and 
trudged,  promife  to  pay,  l2fc,\  this  is  a  good  declaration,  without 
doitlnut^i  (0  (hewing  of  what  perfons  in  particular  he  received  the  money 
money  re-     {J)  bccaufc  the  confidcration  is  (executed^  ai^d  not  traverfable  *. 

ceivedbjtha 

iiandfl  of  J,  5.  to  the  ufe  of  tha  defendant.  Mod.  42*  adjudged  good  affcer  verdid ;  and  laid»  tbqr 
would  intend  it  money  lent,  a  Keb.  61^.  adjudged,  and  v^  Roll.  Rep.  39i>  Cro-  lac.  690* 
(r)  So  tn  imithttatui  lies  fot  ^h  fro  diverfa  dtnar"  fummU  ei  prgefUh  mc  pro  £merfo  deuarhnm 
Jttwnms  di  md^  the  plaintiff  recept*  &  baiit^  ac  pro  fuodam  pccu/rue  /anatttf,  by  the  pUinriff,  at  th^ 
requeft  of  the  defbidant*  to  J.  S»  folMt*f  without  fliewiog  in  particular  how  much  he  was  indeblod  for 
each  caufe,  for  that  is  not  material,  he  being  indebted  fo  much  ia  toio»  Cra.  Jac.  a45.  Ychr.  517* 
Brownl.  Eot  71.  (/)  Where  the  coiifideration  is  executed,  It  is  only  inducement,  and  acedt  not 
precifely  be  alleged  at  to  time  or  place.     Cro.  £1.715. 

*  The  common  method  now  ufed  ia  to  declare  fot  mniiey  had  and  leceifed  by  the  defendant  to  ths 
vtk  of  the  pJajodff,  without  mentioning  of  whom,  or  by  wbofe  bandt  iccdved^  and  this  ia  thn  htk 
method  of  declaring  ,  at  the  plaintiff  may  gire  in  evidence  all  money  receNed,  which,  under  a  paiti« 
colar  declaration  could  not  be  done,  if  any  of  the  payers  were  omitted,  Thil  geaeral  foca  of  afiioa 
Is,  in  auajr  cafes,  equivalent  to  a  bUl  in  ci^ty,  for  an  accoaat>  ^c^ 


« 

ff  h ;» iffiimt/lt  die  ptahitiff  declares  ptodcum  tbett  were  fev&-  Cro.  Car. 
ral  reckonings  and  accounts  between  the  plaintiff  and  defendant  i  ^     ^ 
andatfiicli  a  day,  {fTc.  in/imul  eomputavtnmt  for  all  debts,  reckon*  s^^u  ^. 
ifigi,  and  demands ;  and  the  defendant  upon  the  faid  account  was  jodg^ 
found  to  be  in  arrear  the  fum  of  ao/.,  in  confideration  uriiereof  ^^'  ^* 
the  defendant  promifed  to  pay,  Ifie.  \  this  is  a  good  declaration,  a.ija<iged. 
widiottt  (hewing  it  wzspro  mercimomif,  or  otherwife,  wherefore  he  Poph.  177. 
ihould  have  an  account  ^  for  an  account  may  be  for  divers  caufes,  ^!^  '^'*  ; 
and  icTcral  matters  and  things  may  be  included  and  comprifed  y^^.'  j^^ 
therein^  which  in  pede  cmnpui  are  reduced  to  a  fum  certain,  and  Rdu.  Rfqp. 
thereupon  being  indebted  to  the  plaintiff,  it  is  fufficient  to  grouad  39^*  ^*  ^* 
an  a£Hon. 

If  in  a  quantum  meruit  for  meat,  f:fc»  the  plaintiff  declares  upon  3  Mod.  i9«. 
a  promife,  to  pay  fo  much  quantum  ratimuAUitir  vaknnts  this  is  a  ''Jl^J^^f^^ 
good  declaration,  though  general;  and  though  obje&ed  thai  it  s.  p.  ad?* 
ought  to  have  been  valtbant.  judftd. 

If  in  an  ajfumpjit  the  plaintiff  declares,  that  the  defendant,  in  All.  5.  «d. 
confideration  of,  lie.  inter  alia^  did  affume  to  pat,  btc.  this  is  no  ^j^f^^^ji 
good  declaration,  becaufe  he  ought  to  Set  fortn  the  whole  pro-  100.^^ 
mife  which  is  entire. 

[Where  the  plaintiff  declared  upon  two  conGderations,  and  iMctv^ 
failed  in  a  proper  averment  of  the  performance  of  the  one ;  the  j^^^^ 
judment  was  arrefted,  for  the  affumpfit  of  the  defendant  muft  be 
prefumed  to  be  founded  on  the  two  conGderations  taken  to* 
gcthcr. 

If  a  defendant  undertake  to  pay  money  in  confideration  of  the  GoOImt* 
plaintiff's  executing  a  releafe;  here  the  releafe  is  a  condition  pre-  2^||^fA ' 
cedent,  and  the  plaintiff  muft  aver  that  he  has  executed  a  releafe,        '  ^^ 
or  was  ready  to  do  it,  elfe  the  declaration  will  be  bad  on  demur- 
rer, and  in  arreft  of  judgment,  if  the  judgment  be  by  default ; 
though  it  would  be  helped  by  a  verdi£t. 

Where  the  plaintiff  declared  in  conGderation  of  a  promife  dut  CowtMjrv* 
the  defendant  ihould  hold  an  eftate  clearof  a  rent-charge  granted  ^^^  * 
to  J.  5.,  without  moleftation  of  the  plaintiff;  but  did  not  (hew  x%^^!'^^^ 
any  title  in  himfelf  to  the  rent-<:harge ;  the  declaration  was  holden  i  Saik.  j^ 
ill  after  verdi&;  for  the  promife,  as  it  ftood,  was  a  promife  not  to  ^'^* 
do  a  thing  which  the  promifer  could  not  do,  and  was  therefore 
merely  nudum  paBum. 

Where  the  declaration  ftated  that  the  defendant  became,  and  Po«l«7  v* 
vas  tenant  to  the  plaintiff,  of  a  certadn  farm,  in  conGderation  ?^4'am 
whereof,  he  undertook  to  manage  it  in  a  hufbandlike  manner ;  it  Rep.  373* 
was  objefled  that  there  was  no  conGderation,  becaufe  it  was  not 
alleged  that  the  defendant  had  become  tenant  on  the  terms  of 
cultivating  the  farm  in  a  good  and  huibandlike  manner;  fed  nm 
^dfocatur,  for  the  bare  relation  of  landlord  and  tenant  is  a  fuffi- 
cient conGderation  for  fuch  a  promife.] 

If  in  an  affun^  the  plaintiff  declares,  that,  in  confideration  Hob.  St. 
the  plaintiff  load  promifed  to  deliver  a  cow  to  the  ufe  of  the  d^ 
fcn^t|  the  defendant  did  nffume  and  promife^  &!(•  this  is  a 

T  4  good 


38o  9ff(tmi>fft, 

(a)  Aad  if  good  dccUntiony  without  (a)  any  aTcnnent  of  the  delhrecf  of  ihe 
Uiflrfaintiff  ^^^»  (*^  bccaufc  thctc  is '(f)  promifc  for  promife, 

doth  aver  a  perfomancc>  the  defendant  can  take  no  ifliie  thereupon.  Cro.  Elis.  543*  And  an  ir 
averment  will  not  bun.  Lev.  S8.  293.  {A)  Wl^ere  there  are  mutual  pxomifct,  the  plaintiff  need  not 
aver  a  performance  of  his  part.  Yelv.  134.  Roll.  Rep.  336.  Vent.  41.  Hard.  lox,  103.  Marcbt 
75.  Cro.  Elis.  703.  Lev.  20.  193.  Cro.  Elis.  137.  Leon.  186.  Sa)k.  19.  pi*  30.  (r)  BotH 
thefe  promifes  ought  to  be  made  at  the  lame  pxa^  el(e  they  wiU  be  muia  paBa*  Hob.  88.  Cio. 
^ia.  137.  ■  teoii.  186. 

Martindale        [Thc  ajfump/k  laid  was,  that  the  plaintiff*  had  agreed  to  dclirex 
^  Wi^*88    ^^  ^"^l*  cloth  to  thc  defendant,  and  thc  defendant  agreed  on  a, 
*  '• '  '     *   certain  contingency  happening  to  pay  5/.  for  it;  but,  if  thc  con- 
tmgency  did  not  hippen,  it  was  agreed  that  he  was  to  pay  nothing: 
the  contingency  did  happen,  and  on  a£iion  brought  the  plaintiff 
had  a  verdid;  when  it  was  moved  in  apreft  of  judgment  that  the 
plaintiff  had  not  averred  the  delivery  of  the  cloth ;  but  it  was  re«« 
folved  that  this  being  proniife  for  promife,  no  fuch  averment  wa« 
neceffarv :  but  if  the  defendant  had  undertaken  to  pay  if  plaintitf 
v)ould  aeliver  fo  much  cloth,    in  that  cafe  an  averment  wotdd 
"have  been  neceflary. 
toxtMT.      '    -^B^^tf*^  ^"  ^^  agreement  to  forfeit  a  depoCt  of  five  guineas, 
Robinfon,     ^^^  jq  p^y  j^  further  fum  of  10/.,  if  thc  defendant  did  not  accept 
®V':  *°*  the  poffefiion  of  certain  premifesfrom  the  plaintiff,  and  alfo  paj 
for  certain  fixtures  therein  at  a  fair  appraifement  by  two  ap- 
praifers.     In  an  a^lion  on  this  agreement,  it  was  adjudged  on  a 
fpectal  demurrer,  that  the  declaration  was  ill,  becaufe  the  plain- 
tiff had  not  (liewn  his  right  to  the  premifes,  fo  that  he  coyld  have 
delivered  poffeflion  according  to  his  agreement,  andjj  as  each  was 
to  name  an  appraifer,  that  he  had  named  one. 
Gregory  ▼.        In  ajfum^tt  on  an  agreement  to  pay  30/.,  in  conGderation  of 
Netiil,  Cro.  ^^  plaintiff's  relinquifhing  a  rent-charge  to  thc  defendant,  the 
■  *^**       plaintiff  averred   that   he  did  rclinquifti  the  rent,  and  did  not 
claim  it  *,  but  the  judgment  was  arrefted,  becaufe  he  did  not  fhew 
honv  he  had  relinquifhed  thc  rent,  for  it  might  be  by  words, 
which  was  no  difcharge. 
Auftin  ▼.  The  defendant  promifed  to  deliver  a  horfe  to  the  plaintiff,  on 

i*ob°6^'       ^^  plaintiff's  becoming  bound  to  him  by  vnriting  obligatory  in 
'  11/. ;  the  plaintiff  in  his  declaration  only  averred  his  offer  to  be- 
come bound,  upon  which,  judgment  was  arretted,  for  he  (h6uld 
have  averred  a  tender  of  the  bond  ready  fealed  to  the  defendant, 
'  and  alfo.  the  fum  he  was  bound  in,  that  the  Court  might  judge  of 
the  performance. 
^Ja^rlot  v.         Where  the  plaintiff  declared  for  money  lent  by  him  to  one 
^w![f  -^'  ^'^  ^'  ^^  requeft  of  the  defendant,  the  judgment  was  arreftcd. 

Butcher  V.  for  ^he  word  lent  is  a  technical  term,  and  imports  a  loan  to  J*  S-,- 
And.'-ws,  if  fo,  he  was  thc  debtor,  and  therefore  the  defendant  could  not 
But'a'd.'Ja-  '^^°  ^^  ^^  debtor,*  for  there  cannot  be  a  double  debt  on  a  finglc 
ration  for  loan.  But  it  had  been  othcrwife,  if  the  plaintiff  had  declared  for 
Ts\o^Umt  money  delivered  to  fuch  a  perfon  at  the  defendant's  requeft  ;  for 
anritvif^  tt  then  the  loan  would  have  been  to  the  defendant  himfelf.] 

his  requeft,  it  good  ;  for  a  loan  to  the  wife,  at  thc  hu/band'a  itqucft,  is'a  loan  to  the  huiband  himfei/* 
Blevenfon  ?.  ^ardy,  3  WUf.  388.     2  Bl.  Rep.  874.   b.  C. 


dfumpStt  a8i 


(G)  What  may  be  pleaded  as  a  good  Difcharge  and 

Performance  of  the  Promife. 

'A^affun^tx%  an  adlion  founded  on  a  contnid>  the  non-perr  rfi^heUor 
*^  fonnance  of  which  is  a  fraud  and  injury  to  the  plaintiff;  and  ^Jf^f^ 
therefore  the  defendant  muft  (hew  that  diere  was  no  contrad,  or  where^ 
that  the  contrad  was  void  and  without  confideration,  or  that  he  faa^r,  ccf 
hath  performed  it,  and  is  therefore  difcharged.  idST'the 

iitate  of  fimltaitions,  or  more  money  loft  at  gaming  than  the  ftatute  aUows,  are  good  ban,  vidEr  tbe  fevenS 
tjtiet  { aad  where  tbef  maft  be  pleaded,  or  may  be  given  in  evidence,  tjtk  Evidtmct.  [Thegeoeral  ifliie  t» 
this  adion  is,  ^*  that  the  defendant  did  not  nndotake  and  promife  in  manner  and  form  alleged."  But 
ai  the  adion  is  an  afiion  of  trtfbafi  upon  the  cafe,  the  plea  of  *<  not  gnilty**  wai  formerly  ufed  as  tlM 
general  tflbe;  EIrington  ▼.  Do&ant,  i  Lev.  14.2.  and  it  it  ftill  eflfedoai  after  verdld,  thdtagh  it  wJI 
MC  be  allowed  on  demurrer*    Mariham  v.  Gibba»  Ca*  temp.  Hardw.  173*    %  Str.  1022.  S.  CJ 

If  in  a  quantum  mertdt  for  medicine8|  the  defendant  pleads  that  March,  rf^ 
he  had  paid  the  plaintiff  {a)  tot.  iff  tantos  denarwrumfummas^  as  (^  ^V*^«» 
the  faid  fnedfcines  were  worth,  without  {hewing  what  fum  in  ^^!ndM^ 
{h)  certain  he  hath  paid  \  this  is  no  good  plea  *.  aey  uidout^ 

the  plain- 
tiff  afcn  that  he  had  laid  out  17  s.;  and  the  defendant  pleads  that  be  had  paid  all  fees  and  monqr 
laid  out^  without  fhewing  what  he  had  paid.    Rob.  Ent.  56.     (h)  Where  the  defendant  may  pleai 
|caenUy,  that  the  plaintiff  expnerav'a  am  of  the  feid  promife-  Cro,  Car.  383.   %  Roll.  Abr.  408.  pi.  i« 

*  ^.  If  on  fpecial  demurrer,  fuch  plea  is  not  bad,  as  amounting  to  the  genertl  ifiiie? 


If  in  an  ajfumffit  the  plaintiff  declares  that  the  defendant  did  Mareh, 
^ume  and  promife  to  pay  to  the  plaintiff  fo  much  money,  and  ^y^^t^ 
alfo  to  carry  away certam  wood  before  fuch  a  day ;  the  defendant  J^i^fe^ 
as  to  the  money  cannot  plead  that  he  paid  it,  an^l  a^  to  the  car-  the  plaintiff' 
riage  of  the  wood  mn  ajfuw^tti  {c)  for  the  promife  being  (J)  en-  "J?J^ 
$iyc  caifflot  l?(5  apportioned  f.  f^^ 

was  awarded,  {jc)  Brownl.  EnU  58,  59.  In  an  ajpmffit  to  pay  24s.  ^  hogfbead  for  ale,  fi^r.  the 
plainciff  fhews,  ricet,  48  i.  was  doe  to  him  jecundtuft  ratam  j>radi£ff  &e,  and  the  defendant  fM§ad 
H<'  ^>  &c.  pleads  mu  ajfuwiffitf  and  as  to  the  refidue  a  tender,  and  thereupon  iflue  is  Joined  ;  and 
vUt  Tbomp.  Em.  66.  Rob.  Ent.  40.  (^  **  The  defendant  pleads  the  promife  was  conditional^ 
and  traverfcs  that  it  was  abfolute,  as  the  plaintiff  had  declared.  Thomp.  Ent.  74.  Rob.  Ent.  97. { 
t  ^>  Therefore,  if  he  fhould  not  have  pleaded  n<m  ajfumpjit  to  the  whole  ?  **  Nom  ajfumfjit  to 
(tft,  and  tender  to  the  refidue,  is  good.  }  Slu.  M  fuch  plea  is  good,  if  it  does  not  amount  to  the 
general  iffue,  and  if  the  general  iffue  would  nothave  been  the  proper  plea  i 

If  the  plaintiff  declares  upon  an  indebitatus  aJTum^t^  and  upon  2  Mod.  43^ 
a  quantum  meruit^  and  the  defendant  pleads^  that  after  the  (aid  44-  ^- 
feveral  promifes  made,  and  before  the  a£tion  brought,  the  plain-  j^^^^^ 
tiff  and  defendant  came  to  an  account  concerning  divers  fums  of  andiogran* 
mouej,  and  that  the  defendant  was  found  in  arreac  to  the  plain-  «  Mod. 205. 
tiff  30  A  ;  and  thereupon,  in  confideration  that  the  defendant  pro-  ?lJ^^!^B,t 
mifed  to  pay  the  faid  30  /.,  the  plaintiff  likewife  promifed  to  releafe  Ncrth,Chicl' 
and  acquit  the  defendant  of  all  demands ;  this  is  a  good  plea,  for  J^?**  ^^ 
by  the  account  the  firft  contraa  is  merged.  there^had 

heeo  but  one  debt  between  them,  the  entry  into  an  account  for  that  would  not  determine  the  contrail. 
y\dt  Ld.Raym.  680.  [A  ftated  account  is  no  plea  to  a  debt  on  fimple  contra^ ;  for  both  being 
«iual,  the  latter  is  not  merged  in  the  former.  Roades  v.  Barnes,  i  Burr.  9.  i  Bl.  Rep.  65.  But  a 
plea  that  the  defendant  indorfed  a  promiilbry  note,  oi  which  he  was  the  payee,  to  the  plaintiff  *<  for  and 
«a  account  of  the  debt,**  is  good*     Keaiflikc  v.  Morgan,  5  Term  ^.ep.  513.    Sols  a  plea  that  the 

plaintiff 


38«  9ttic6m0fit 

yhiaiiir  aai  Mmteie  leeowited  iBftdier ;  tad  thit  die  deftndmt  drew  i  bM  of  ctdamtipwiKwu 
Crif  in  ftvour  of  the  pUiatiff»  for  the  fvm  he'wu  foaod  in  anear,  and  deihrend  it  to  die  phiaoff* 
Rifihardftrii  t«  IUckiBaa»  B.  IL.  M«  if  Q*  3*  cited  ia  $  Ttim  Rep.  517.] 

KoO.  Abr.  The  defendant  csitn^t  plead  that  he  reroked  his  promife ;  as  if 
^olLRcite  '^*  ^  ^^  execution  at  the  fuit  of  B.^  and  J.  S.  defires  B.  to  let 
39.  &p!  hini  go  at  large,  and  that  he  wUlfiitisfjr  him }  to  whidi  B.  agrees, 
adjudged,  ihoii^  %  S.,  before  any  thing  ia  done  in  purfuaaoe  of  tlut  pro* 
S^  sTc.  ^^^  ^^  agreement,  comes  to  J9.  and  tells  him,  that  he  revdo^ 
adjodied.  *  his  promife,  and  that  he  will  not  ftand  to  it  i  yet  fuch  icfocatioa 

cannot  be  pleaded  in  bar  to  the  a£Hoa* 
3  Lev.  a44.      So  if  in  an  a[fumfipt  the  plaintiff  declares,  that  in  coafideratioa 
*^^^**'  die  plaintiff  would  folicit  a  bufinefe  for  the  defendant,  which  he 
fod  Beech,    had  with  7«  S*  Vfinem  a£nde  pomret^  the  defendant  did  aflume, 
■9011a  wrk    tsfe*  and.  that  he  had  folicited  and  employed  much  care  and  painS| 
^^i'^^,   ^c.  but  before  he  QOvXAfinem  indipanere^  the  defendant  counter- 
and  tha  firft  maQded  him,  the  a£kion  lies }  though  it  was  objeded,  that  fach 
Jv'sflMBt     employment  is  always  countermandable ;   and  if  the  plaintiff 
^Sffy^  had  beftowed  pains,  and  in  part  done  the  thing  before  die  cono- 
termand>  he  might  have  had  z  qtionium  meruit  for  what  he  \aA 
done,  but  not  an  affump/it  for  the  whole;  yet  it  was  refolred  by 
the  court,  that  if  after  part  done  the  defendant  countermands  i^ 
the  plaintiff  (hall  hare  an  a£lion  for  the  whole,  and  iqpon  the  trial 
the  jury  ought  to  give  as  much  in  damages  as  the  bufinefs  done* 
deferves. 
Tdv.  IS*         If  •^•9  being  poilefled  of  a  horfe,  lends  him  to  j?»,  and  B.  af* 
thciburaiid  fumcs  and  promifes  to  re-dclxver  the  horfe  to  A.  by  a  day,  bcfoie 
J«d«dL***'  which  day  the  true  owner  of  the   horfe   contra  vtduntatemB^ 
sRolLRep.  {a)  takes  him  from  B.\  this  matter,  by  reafon  of  the  precedent 
Ij^  point    property,  is  quq/i  an  evi Aion  of  the  horfe  from  the  pofieffion  of 
C«)  So  if     ^*9  ^^^  ^'^  iP)  difcharge  JJ.  of  his  promife. 

the  hoHa  £ci.  Tones,  179.  {b)  If  one  aflumet  to  purchafe  landt  at  the  beft  price  he  can,  the  po- 
auie  to  purchafe  it  abfoKite ;  but  the  price  maft  be  as  reaibaable  as  he  can.  Lev.  3-  ^  TwifleSi 
Bat/cr  Fofter,  Ch.  JoJt.  he  is  not  bound  to  pitrchaie  onleft  the  owner  will  lell* 


:^ttatt)ment. 


^nASkm.  ya  jj  attachment  is  a  procefs  that  iffues  at  the  difcretion  of  ti* 
,5^  '[(/u'f  xV  judges  of  a  court  of  record,  againft  a  perfon  for  fome  con* 
Ibr  a  con-  tempt  (r),  for  which  he  is  to  be  committed ;  and  may  be  awarded 
S"r  **of    ^y  VLfon  a  bare  fuggeftion,  or  on  their  own  knowle4ge9  with- 

fheMort^  out  any  appeal,  indi&ment,  or  information;  for  though  by  the 
thecommit.  ftatiite  of  piagna  cbarta^  none  are  to  be  imprifoned  fiu  juSA 
b*fnldof  p^^^^^  vel per  legem  terra^  yet  this  fummary  method  of  procccil- 
ci^urt,  uaiefi  ing  being  abfolutely  neceflary  to  the  furtherance  and  e^Lecudon  of 

jufticc, 


jnttety  (eem$t^1avf  been  kmg  fnSdfpi,  and  b  certwily  now  ^fwty 
^liM  ?5  part  of  ^helawpf  A^  lanil.  jJ^JE^'L 

lore  faeii  ftcnnd.    Jfc.  Law  Vi€t,  tit.  Amtbmtitr.J  '  Pldi  %  Wete*  ••€•]» 

A9  feveral  matters  relating  to  this  Head  fall  more  properly 
under  others^  I  flial)  only  \n  wis  pli^ce  confider^ 

(A)  In  what  Cafes  an  Attapfament  is  to  be  granted 

(B)  How  the  Perfon  againft  whom  it  is  granted  is 
to  be  proce^decl  >gainft|  and  how  to  be  di£> 
charged.  '      •     ^ 


^sv^-i^mmm 


(A)  la  what  Cafes  ^n  Attachment  is  to  be  granted* 

A  LL  courts  of  record  have  a  difcretionarr  power  over  thdr  own  Djer,  atH 
**  officers,  and  are  to  fee  that  no  abufes  be  committed  by  them,  p^*?*** 
vhich  may  brin^  difgrace  on  the  courts  themfelves }  therefore  if  §r^)t!ilU 
s  (hcriff,  or  other  officer,  be  guilty  of  a  corrupt  pradice  in  not  9Ih^* 
ferving  a  writ ;  as  if  he  r^fufe  to  do  it  unlefs  paid  an  unreafohable 
jpittuty  from  the  plaintiff,  or  receive  a  bribe  from  the  defendanty 
or  give  him  notice  to  remove  his  perfon  or  efieds,  in  order  to 
pTCTcnt  the  fervice  of  any  writ  \  the  court  which  awarded  it  may 
piuulh  fuch  offences,  in  luch  manner  as  ihall  feem  proper)  by  at* 
fachmeut.  ' 

But  if  there  be  no  palpable  corruption,  nor  eitraordinary  dr*  Rdk  Ss* 
comftaBce  of   wilful  negligence  or  obftinacy,   the  judgment  ^^ 
thereof  is  to  be  left  to  the  difcretion  of  the  court  5  it  teems  not  r-w'Sfst 
^ual  to  proceed  in  this  manner,  but  to  leave  the  party  to  his  Tva^%%t 


ordinary  remedy  againft  the  (heriff,  either  by  a£iion»  pr  by  rules  l^'^^^ 
to  return  the  writ,  or  by  an  alim  and  plurus^  which  if  he  have  no  Lm^^ 
Fxcufe  fornot  executing,  an  attachment  goes  of  courfe.  inferior 

.         -  jnrifilic* 

^«>  the  cooit  of  B.  R.«  it  i«eiBf,  aewr  IntBrpoftt.    Res  ▼.  BiircbBtt»  i  Str.  $^j.    B«t  it  wU^ 
p  diiabcyia^  aa  order  of.(cffions,  coAfirmed  ia  B»  R.    Kt%  v.  HoUaod,  Ca.  Tern.  Ibrdw*  i6o.] 


Shcrifls  and  other  officers  are  liable  to  an  attachment  for  an  t  iH.6.4a« 
oppreiEve  or  illeeal  pra£kice  in  the  execution  of  a  writ;  as  ufing  ^'J  ^^^ 
pccdlefs  force,  vioience,  or  terror,  treating  perfons  under  an  arreft  um^  770* 
"kfcly  and  inhumanly,  extorting  money  from  them,  ^c.  or  mak-  «  RolL 
ttg  an  arreft  without  due  authority ;  as,  by  colour  of  a  blank  bJJ\^' 
{*)  warrant,  filled  up  without  the  privity  or  fubfequent  sgieement  ai^beibm 

tftheflieriff.  fpecialcir- 

^^  cumftancei 

Wdk  may  induce  the  coort  to'cxeiift  !t»  u  duit  tlie  praAict  wn  ib,  eod  tlurt  it  wai  done  to  ptCTiBl' 
>M  pvt7*t  iutiog  notice  of  tlie  arreft*    %  Hawk*  P*  C*  %i  5* 

An  attachment  is  grantabic  for  a  corrupt  pradicef  in  not  *  Hewk. 
*«cimiig  a  writ  efieauaHy  •,  as  if  a  Iheriff  having  levied  a  debt  ^•^-  **^* 
fa  m  exccntiOQ  cmbezalcs  the  money. 

Alfo 


t84  attachment 

Hmk*  Alfo  an  attachment  U  gnmtable  m  diicretioa  for  a  falfe  mure 

?uT  An  it-  ^^  *  ^'^*  (^J  ^'^^  ^^^  ^*  "°*  ^*^  ufttally  done  without  feme  ViEbk 
Lclun^t  '  corruption,  or  extraordinary  circumftances  of  mat^Cj  hardihip, 

wai  granted    or  Opprefiion. 
■gainft  a 

mayor  for  making  a  return  to  a  manJamut  in  the  name  of  the  town-clerk  and  bargefles  widioat  their 
knowledge  or  confent.  Rex  v.  HofluAi»  Ca.  Tern*  Hardw*  i8S.  If  coronen  do  not  retxmi  aoat* 
tachment  of  contempt  againft  the  iheriflf,  an  attachment  wiil  be  granted  againft  then  m  the 
Mt  inftanoe  direAed  to  difors.  Andrews  v.  Sharp,  %  Bl.  Rep.  911.  The  Ring  v.  Peckhua, 
id*  Tfti^.]  (^)  For  an  aftion  on  the  cafe  lies  againft  the  fheriff;  wiir  title  5^(rj]f.  .  [For  the  fane 
reafon  an  attachment  will  not  be  granted  againft  him  ion  n^^ng  to  take  a  xcpkrtki-boad*  Tbe 
King  r.  Lems,  %  Term  Rfep.  617.] 

Tidt  title  Attomies  are  liable  to  an  attachment,  and  have  bpen  punifiiei 
^d^awk.  ^  ^^  manner  in  numberlefs  inftances  ^  as  for  profecating  or 
F.  c.  217.  defending  a  fuit  without  directions  from  the  party,  for  bafe  and 
{e)  But  unfair  dealings  towards  their  clients,  in  the  way  of  bufinds;  n 
aaonq^''  for  protraCling  fuits  by  little  (hifts,  demanding  money  for  bufinds 
writings  till  neVer  done,  {c)  detaining  their  clients'  writings,  or  their  monej 
^d  his  juft  recovered  and  received  by  them ;  for  barely  attempting  to  (</)fotp 
87!  1^5.  ^  "^'^^  ^'  ^^^  matter  of  record;  for  giving  (^)direfiioBS 
{d)  Cro.  to  a  (heriff  what  peribns  he  iball  return  on  a  panel ;  or  for  en- 
Car.  74.      deavourine  to  impofe  on  the  court. 

fl.  50b  244.  pi.  5S.  (c)  Moor,  S82.  pi.  I237«  [A  notice  of  affion  gi^en  in  compSince  vidi  ^ 
sequifldon  of  a  penal  ftatute, ,  is  not  foch  a  commencement  of  the  faitt  as  wiU  fuhjeA  a  plaiotilFflr  Ut 
attorney  to  an  attachment  for  miibeluTiottr  before  fuing  out  the  wriL  Cordon  ▼.  PowiSy  iBL  R^ 
7S1.  /«r  thite  Judges,  dubit,  BlackftonCy  J.] 

^fsHawk.  And  all  other  officers  of  courts  of  record  are  in  like  tBXBsa 
And^w'  punifliable  for  difobeying  th<:  commands  of  fuch  courtSi  or  for 
juxors  are.  executing  them  oppreflively,  or  otherwifb  mifdemeaniog  them* 
puni/haWe,    fdycs  in  their  offices. 

VIA  bead  of 

Jur)es.    [A  baiUff  leAifing  to  make,  iiffidavit  of  ferrice  of  procefs  wiU  be  attached.    Res  v«  M^ 

J  Bl.  Rep.  432.] 

l(/l  No  M-  Gaolers  arc  punifliable  in  this  fummary  way,  for  grofs  miftc- 
^i^*a*  haviour  in  their  offices,  (/)  by  the  courts  to  which  they  mort  im- 
gaoler  for  ■  mediately  belong ;  alfo  by  difobeying  a  habeas  corpus  ifluing  out  of 
^fc""^*i?  *  court  which  has  authority  to  award  it  \  and  by  the  court  of 
*i  bforma-  ^*^g^^  Bench f  for  ufing  prifoners  barbaroufly  and  inhumanly. 

tJon.     The  gaoler  of  Shrewlbury  cafe»  1  Str.  532.]    2  Hawk.  P.^  C.  227.  vide  title  GatlsiUGadffi 


[A  conftable  in  any  part  of  England  refufiog  to  execute  a  warrant  of  a  jadge  of  B.  R.  for  apprtbauu^ 
«Be  chargiBd  wi|h  felony,  is  poniihable  by  atuchmcnt.  Rex  v.  White  and  others,  Ca.  Tern*  Haidw.  4^j 

Kcb.  4S4.  I^ht  court  of  JBflgV  Scnci^  as  ;t  hath  a  fuperintendency  over  all 
6Mod^^o'  ^"^"^"^^  courts,  may  grant  an  attachment  againft  the  judges  of 
vidt  title  '  fuch  courts,  for  oppreffive,  unjuft,  or  irregular  pradice,  contrar/ 
c»i»r/f,  and  to  the  obvious  rulcs  of  natural  juftice ;  as  for  denying  a  defendant 
dl^ftiVn  in'^  *  ^^Py  ^^  ^^  declaration,  or  going  on  to  trial  without  giviflg 
general.        him  noticc,  OT  time  to  make  his  defence,  or  for  compelling  k® 

to  give  exorbitant  bail,  or  for  taking  unreafonable  diftrcffcsj^r 

for  taking  money  for  vicious  pleading  5  for  proceeding  after  a  pro* 

hibition,  certiorari^  if^c. 

Attachments  have  been  granted  for  fpeaking  contcroptuouJ 

words  concerning  the  rulcs  of  the  court,  and  that  in  the  firi^  *** 

^0  ^^^. 


attactjment  285. 

Ihncc,  (o)  without  any  rule  made  on  the  party  to  flicw  caufc  why  I  («)  tw* 
fuch  attachments  fliould  not  be  granted ;  for  it  would  be  in  vain  ^*^3T" 
to  ferve  him  with  a  fecond  rule^  who  had  defpifed  the  firft.  wei«r|»olcieii 

of  a/ii^. 
fmnaf  mA  the  pcrfen  ftrving  ic  ISnrerely  beaten;  yet  at  thefe  fads  were  proved  by  only  one  wltaeff^ 
tQb  coarc  of  Chancery  wouli  not.  or4er  the  party  to  ftand  committed  in  the  firft  inftance,  but  only 
granted  a  niJe  upon  Um  to  (hew  caufe  why  he  Ihould  not  be  committed.  3  Atk.  219.  Lord  Hard- 
vicke  was  inclined  to  adopt  the  fame  tule,  and  to  require  tw«  afEdavits  to  gronad  aa  attacbmeot  m 
ihe  firft  laftaoce  at  hw.   North  ▼•  Wiggins,  2  Str.  1068.] 

An  attachment  is  the  proper  remedy  for  difobedlence  of  the  Mod.  21. 
rules  of  court ;  as  of  thofe  made  in  eje£lmcnt(*),  arbitrament,  fa^fi.  '°  *^****- 
So  where  a  defendant  in  account,  being  adjudged  to  account  before  ^3  j]  ^g^* 
auditors,  refufes  to  do  it,  unlefs  they  will  allow  matter  difallowed  Stra.  695. 
hy  Ac  court  before ;  or  where  one  refufes  to  pay  cofts  taxed  by  g^""' J/*^ 
tae  mafter,  wfaofe  taxation  the  law  looks  upon  as  a  taxation  by  pi.  iJ  * 
the  court  (r).  2B«rr.i256. 

.  .  .  tWAt. 

tachfflent  in  die  firft  inftance,  for  oon-ddiTety  of  pofleffion  parfuant  to  rule  of  court  in  ejeoment. 
Daries  v.  Doc,  2  BL  Rep.  89i.  (c)  Attachments  for  non-performance  of  an  award,  or  non-payment  of 
eofti,  ne  not  granted  now  as  for  contempts,  but  are  in  the  nature  of  a  civil  executioo*  Rex  u 
Stokes,  Cowp.  136.    Rez  ?.  Myers,  i  Term  Rep.  265.    i  Bl.  Rep.  638.  S.  P.J 

But  an  attachment  is  not  ufually  granted  for  difobedience  of  a  Saik.  84* 
rule  of  nj/lpriuSf  unlefs  it  be  firft  made  a  rule  of  court;  nor  for  f/'J^h 
difobedience  of  a  rule  made  by  a  judge  at  his  chambers,  unlefs  j^re  it  hatk' 
it  be  entered ;  nor  for  difobedience  of  any  rule  without  perfonal  b<«n  ad- 

to  fapport  a  nile  for  an  attachment  for  contempt,  muft  (hew  that  the  defendant  was  ferred  per* 
IbnaUy  with  a  copy  of  the  rale,  and  that  the  original  rule  was  fi»wn  to  him  at  the  fame  time.  Thie 
King  ?.  Smithies,  3  Term  Rep.  351.  But  where  a,  mandamus  was  granted  for  the  eledion  of  a 
mayor,  under  1 1  G •  z.  c.  4.  f*  2.,  and  a  rule  made  that  publick  notice  ihould  be  affixed  in  the  market- 
plKe,  which  was  done  accordingly,  an  attachment  was  granted  for  difobedience  of  the  mattdamas  againft 
a  member  of  the  corporation  who  was  fenred  with  a  copy  of  the  rule,  notwithftanding  neither  the  original 
aaadamus,  nor  rule  was  (hewn  him  at  the  time;  for  the  publick  notice  by  the  ad  is  prima  facie  fufficient. 
Bot  the  application  for  an  acuchment  might  be  well  anfwered,  if  the  party  could  Ihew  that  he  had  no 
Bodce  of  the  mandamus.  The  King  v.  Bdyvean,  3  Term  Rep.  351.  Amotions  for  attachments  in 
clnl  fasts  are  proceedings  on  the  citU  fide  of  the  court  of  K.  B.  till  the  attachments  iflue,  and  therefore 
the  sSdaTits  on  which  they  are  grounded  are  to  be  entitled  with  tlie  names  of  the  parties ;  but  when 
the  attachments  iflue,  the  king  is  to  be  named  u  profecutor,  for  the  proceedings  ate  then  on  the  crown 
fidi,    3  Term  Rep.  253.     Wood  t.  Webb.] 

An  attachment  is  proper  for  abufes  of  the  procefs  of  the  %  Hawk, 
court;  as  for  fuing  out  execution  where  there  is  no  judgment;  p^^/^5* 
bringing  an  appeal  for  the  death  of  one  known  to  be  alive  ;  male-  [Granted 
ing  ufe  of  a  procefs  of  a  fuperior  courts  as  a  ftale  to  bring  a  de-  againft  the 
fcndant  within  the  iurifdidlion  of  an  inferior  one,  and  then  drop-  Jif'fi*?*'* 

/•**/■  #•*  •  m  •n.*'*  action, 

pmg  It ;  uung  fuch  prooefs  in  a  vexatious,  oppreUive,  or  unjult  and  his  au 
manner,  without  colour  of  ferving  any  other  end  by  it.  tomey,  for 

entering  up 
jadgment  on  a  bond  and  warrant  of  attorney  executed  whilft  the  defendant  was  under  arreft,  and 
without  cillang  in  bis  attorney*  Woodin  ▼.  Colledge,  Ca.  Tem.  Hardwicke,  177.  The  in(lituu'ng  a 
liiit,  though  there  be  a  real  demand,  either  for  the  purpofe  of  injuring  a  third  perfon,  or  of  getting  the 
opinion  of  the  court,  is  a  conteiapt  punishable  by  attachment.  Coxe  v.  Phillips,  Ca.  Tem.  Hardw. 
^^37.  Da  Cofta  v.  Jones,  Cowp.  '729.  Hoikins  v.  Lord  Berkley,  4  Term  Rep.  401.  So  is  putting 
in  bail  by  ftigned  names,  no  fuch  perfons  being  in  exigence.  Str.  384*  Or  ailigning  for  error  the 
death  of  the  plainti/!^  in  ejedbnent.  Moore  v.  Geodright,  1  Str.  899.  Or  arrefting  a  plaintiff  whilft 
attending  arbitrators  under  a  rule  of  court  in  order  to  injure  his  caufe.  Rex  v.  Hall,  2  Bi.  Rep.  mo. 
Or  the  mere  fcnring  of  procefs  on  a  party  attending  his  caufe  in  a  court  of  juiVice.  Cole  v.  Hawkins, 
ft  S».  1094.    Andr.  175.  S.  C.  Or  bringing  a  writ  of  error,  aft^r  having  obuined  an  injun^on  on 


tfM  tottt  of  iffiag  ft  idoTe  ^tthm    )  Atk.  M7«    W&wt  tliB  coot  win  fmUk  ht 

the  tM^-'C^"!  ^  Joriefy  fa  x  Str.  59^.    •  Lord  Riym.  1364.    8  Mod.  a4C«    s  Str.  xcot.' 

aOKfaaMMt ««  granted  againft  a  perfon  in  tbttaiaun%  the  lift  of  a  prolecntory  who  had  indiAed  an 

lor  peijaryt  b  an  affidavit  on  which  an  iafonaddBo  had  iEbed  agailift  hiai.  Rat  v.  Cannll,  i  W9L 
75.«*lt  it  a  high  contempt  of  a  cooit  poniihable  by  attachflMnt^  either  to  fcandaiiae  the  court  itfei^ 
ar  to  ahofe  farties  who  are  coaorriied  in  caafei  in  it,  or  to  pabKA  any  tfaiBg  fa  9td»  to  |iiijiiillia 
naakiad  epioftpartieahtforetheoMieiaJHani.    a  Atic  469.    a^Vea.  510.] 

King  t.  [If  a  defendant  in  a  penal  afiion  obtaiii  1  rule  U>  fta j  proceed* 

^^j^       ings,  on  paying  a  fum  agreed  upon  between  him  and  the  plaind^ 
R^«a57*    the  court  will  grant  an  attachment  againft  him^  i£  he  lefi^  tat 
pay  fuch  fum.j 

(B)  How  the  Perfon  Againft  whom  aa  Attachment 
18  granted  ia  to  be  proceeded  againfty  and  how 
difcharged. 

aflMr.  A  TTACHMSNTS  are  ufually  gnintd  ott  a  rule  tor  fte# 
r.C.  14X.  ^^  caufe^  unleft  the  ofience  complained  of  be  of  a  lagrant  ns^ 
^^  ^*  ture,  and  pofitively  fwom  to ;  in  which  laft  cafe  the  party  b  or<* 
aTMs,!?^.  dered  to  attend^  which  he  muft  do  in  perfon ;  as  muft  every  toe 
{The court  againft  whom  an  attachment  is  granted;  and  if  &e  partf  t/t^ 
^^ji^^f^  tending  the  court  upon  foch  a  rule  to  anfwer  it^  or  appeaiiiK 
tachsnent  upon  an  attachment,  be  apparently  guilty^  the  Court  in  4£ 
y*°p*  ^^  cretion,  on  confideration  of  the  nature  of  the  crime,  and  other 
Sitafaao-  circumftanccsi  will  either  commit  him  immediately!  in  order  t0 
ther,  where  anfwcr  interrogatories  to  be  exhibited  againft  him  (^ )»  concem* 
tfaa  affida.  jj^g  f}^^  contempt  complained  of,  or  will  fufier  him  to  enter  into 
avhicMtia  ^  recognizance  to  anfwer  fuch  interrogatories;  which  if  thev  be** 
saovod  for.  not  exhibited  within  four  days,  the  party  may  move  to  oave 
22^^**^  the  recognizance  difcharged ;  otherwife  he  muft  anfwer  them, 
fi«faator*a  though  exhibited  after  the  four  days;  but  in  all  cafes,  if  be 
iigeatt.  Rex  fully  anfwer  them,  he  fliall  be  difcharged  as  to  the  attachmest, 
I'Ttt^Re*.  and  the  profecutor  (hall  be  left  to  proceed  againft  him  for  At 
403.  '  perjury  ( j),  if  he  thinks  fit ;  but  if  he  deny  part  of  the  contemf  ts 
(tf)  But  he  only,  and'  confeCs  other  part,  he  ihall  not  be  difcharged  as  txf 
^^IZ'  ^^^  denied,  but  the  truth  of  them  fiiall  be  ezamicied,  and  fuch 
left  the  con-  punifliment  infli£ied,  as  from  the  whole  (hall  appewr  reafonabfef 
ftmpt  tiU  and  if  bis  anfwer  be  evafive  as"  to  any  material  part,  he  fliall  be 
t^^toriet  punilhed  in  the  fame  manner  as  i(  he  had  confefied  k. 

are  fiiedy  uolefa  in  the  cale  of  a  refcue,  or  a  contempt  in  the  face  oi  the  court.  Rex  ▼•  Bdwaidl, 
4  Borr.  HOC.  .  i  BL  Rep.  637.  S.  C  Rex  v.  Elkins,  i  Bl.  Rep.  640.  In  die  cafe  of  a  refcnCf  how** 
afcr»  it  Int  been  Snce  adjudged,  that  lie  muft  anfwer  tnterrogacoriet,  if  the  profecutor  infiil  upon  ilf 
]t.  T.  Jane  Horiley,  5  Teraa  Rap.  3^a.  In  ttut  King*t  Bench  tlic  inwrrogatorica  m»ft  befigned  by  coanfel* 
lUg^gen,  Mich.  17939  5  Term  Rep.  474.,  and  are  referred  to  the  Mailer  of  tlie  Crown^office  ta 
aiamine  the  party  upon  diem }  and  lie  is  to  report  to  the  court  whether  in  contratipt  or  not.  C» 
Temp,  tiardw.  2)9.  But  the  party  Inay  demur  to  Improper  interrogatories,  fuch  as  may  tend  to  eoanft 
him  of  any  other  offence,  R.  ▼.  Barber,  1  Str.  444.f  or  fubieft  him  to  a  pemdty.  Ca.  Temp.  H«dtf. 
a39.  If  repofted  in  contempt,  he  immedlatdy  receives  fenteoce,  antefa  the  coQrt«  liy  confent,  waie 
girittg  judgment,  and  order  the  recognigance  to  be  difcharged.  Rex  ▼.  J  ^mes  Wheeler,  j  Burr.  lasS-; 
ar  the  attorney-general  confent  that  be  may  be  coadnoed  on  his  recognizance.  R.  v.  Beardman^ 
a  Burr.  797.— It  is  not  ofual  to  allow  cofts  to  a  party  who  porgea  himfelf  of  a  contempt  which  he  is 
aharged  widi :  •  but  where  the  charge  has  appeared  quire  grouodtefs  and  vexatious,  the  court  has  ghrea 
them.  R.  ▼•  Plunlcet,  3  Burr.  1329.  {h)  R.  v.  Vaughan,  Dougl.  516.  It  is  a  rule  of  the  caurtof 
K.  B«  thai  the  oafter's  report  caanet  be  laeTed  f«  on  the  Uft  day  of  term,  vdtbout  pitviow  leave  of 

'  «be 
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%faBelcri  1  Bl  Rep.  311.    But  aftxBmcntt  lor  n<ni-p«jium  of  cofts  afld  aoc  itQrtnUti  tht  «ii^ 
fttoyidiljcgBo^ccAoiirof  thjtnrit.    1  tiun.-6$t»} 

[B7  a  nile  of  the  Coon  ,of  K.  B.,  JEiffier  34  G.  3.*  ^t  bordcted^ 
<<  That  in  future,  whenever  any  writ  of  attachment  iball  ifliie 
^<  in  Older  to  compel  any  perfon  to  anfwer  upon  interrogatorieSt 
<*  add  OB  whkh  jiidgment  fliall  not  b^  fiven  in  the  oourre  of  the 
y  tenB»  die  name  of  the  caufe  ftaB  be  inftrted  in  the  lift  of  tno- 
^  tions  appointed  to  come  on  peremptorily  in  the  enfuing  term^ 
*  in  order  that  the  Court  may  be  informed  what  fliall  have  been 
^  done  in  profecution  of  fnch  writ." 

In  Chancery,  if  a  corpoiation  is  in  contempt,  there  is  no  re-  Rts  v.  Dr. 
mcdy  by  "way  of  proceeding  for  a  contempt  perfonally,  againft  2S»?T*. 
fit  real  parties  who  dFend ;  but  At  mode  of  compulfion  is  by  uate  ^^* 
Isqueftration.    At  Isvw  a  corporafioi\  cannot  be  attached  for  oon-  ▼•  l^m^ 
tempt  in  their  corporate  charafler  for  not  returning  a  writ  di-  ^^  ^^ 
ie£ted  to  them,  but  an  attachment  in  the  nature  of  a  jpMir  is  the 


proper  way  to  compel  an  appearance.    But  where  a  maniamm  of  ciikhc^ 

foes  to  a  corporate  body  to  compel  an  elefHcm,  the  Court  of  ^*  ^^ 
)•  R.  it  feems  wiO  attaoi  the  individuals  Vho  refuft  to  |>roceed  ftg^'sst. 
Id  it] 


II    III  — *— — ^— — iifci 


^^ttotntp* 


AN  lAtortiey  is  one  fet  in  the  place  of  ano^ier,  and  is  either  Ox. lit  $<. 
puUick^  as  an  attoftiey  at  law,  whofe  vrarrant  is  talis  fonk  ^^^ 
^  fuD  tttlem  atUmatumi  ot  private,  who  has  authority  given  RoiL]tn.s. 


him  to  aA  in  the  place  and  ftead  of  him  by  whom  he  is  dele*  Of  a  r^M* 
gated,  in  private  contrads  and  agreements  5   which  authority  ^^^ 
Baft  be  by  deed,  that  it  may  appear  dut  the  attorney  has  pur-  howdlfafei 
feed  his  commiffion.    Of  this  all  perfons  are  capable,  and  there^  fioce  tbe  §9^ 
fore  may  be  executed  by  monks,  infants,  feme  coverts,  perfons  J^J^^ 
Attainted,  outlawed^  excommunicated,  villains,  aliens,  fsfc.  \  for  hnt  thai 
Ais  being  only  a  naked  authority,  the  execution  of  it  can  be  ^^^ 
attended  with  no  manner  of  prejudice  to  the  perfons  under  fikch  ^^^^ 
incapacities  or  difabilities,  or  to  any  other  perfon,  who  by  law  c».  Liu 
ttav  cbim  any  intereft  of  fuch  difabled  perfons  after  dieir  death,  i*^*  •- 

But  the  perfon  (a)  here  treated  of  is  an  attorney  at  law,  who  («)  ^wp* 
»  appointed  to  profecute  and  defend  for  his  client,  and  is  confi*  ^  ^^ 
dered  as  an  officer  belonging  to  the  courts  of  juiUce  i  conceroh  tit.  jtktA$m 
fBg  vbom  that  ave  fcvend  ftatuta  and  refolatioiis.  ^^'"^ 

m 

(A)  Of 


(A)  Of  admitting  Pcrfons  to  aS  as  Attomies,  and 
the  Qualifications  neceflary  for  fuch  Perfons* 

(B)  Who  may  appear  by  Attorney,  and  in  what 
Cafes. 

(C)  Of  retaining  an  Attorney,  what  fhall  be  ao 
Appearance;  and  therein  of  the  Warrant  of 
Attorney, 

(D)  Of  the  Power  of  an  Attorney,  when  ap 
pointed ;  and  the  Regularity  of  his  Proceedings. 

(E)  Of  the  Determination  of  his  Power ;  and  here* 
in  of  difmilfing  or  changing  him.  • 

(F)  Of  his  Fees  and  Difburfements,  and  the  Remedy 
for  the  Recovery  of  thtnx. 

(G)  Of  the  Privileges  which  an  Attorney  has. 

(H)  Of  Offences  and  Mifbehaviours  for  which  he 
is  punifliable ;  and   herein  of  the  Form  of  th« 
.  Proceedings  againft  him* 


(A)  Of  admitting  Perfons  to  a£t  as  Attomies,  and 
the  Qualifications  neceffary  for  fuch  Perfons. 

ruTizlntt.  tVEFORE  the  ftatute  Jf^ffim.  2.  cap.  10.  all  attomies  were nwrdc 
ci?'L?t!^*  ^y  ^^^^^^^  patent  under  the  great  feal,  commanding  the  juf- 

ni.  *  tices  to  admit  the  perfon  to  be  attorney  to  fuch  an  one ;  Cnce 
SCo.  58.  which  there  have  been  feveral  (*)  ftatutcs  and  rules  made  fo 
When^iirft'   ^^  better  regulation  of  attomies. 

•f  record,  viJe  ftatute  4  H.  4.  c.  i8.  and  Roll.  Rep.  3.  (h)  3  E.  i.  c.  42.  wfaich  kt^a^f^ 
s  Infl.  349.  6£d«  I.  c.  8.  explained  z  Inft.  311.  23  £4^  x.  c.  xo.  explained  ilnft*  377* 
ft;  Ed.  I.  7R.  2.  14.  3  H.  7.  I.  23H.  8.  C.3.  29  £1.  c.  5.  31  £1.  c»  10.  relating  u> cam 
in  which  perfons  may  profecute  or  defend  by  attorney ;  by  the  4  H.  4.  c«  18.  are  to  be  inr^t  ^ 
tmom  to  execute  their  office  truly.  By  the  i  H.  5.  c.  4.  no  under- (heriflf  to  pradife  as  an  ttwt^* 
33  H.  6.  c.  7.  For  reftraining  the  number  of  attomies  in  Norfi/kf  Sufiikt  and  Nomitb,  w 
c  Jnft.  250.  32  H.  8.  c.  30.  18  £1.  c.  14.  4  An.  c,  x6.  relating  to  the  tiUng  of  warrants « 
sttomey.  By  the  3  Jac.  x.  c.  7.  are  to  (ign  bills  of  fees»  and  produce  tickets  of  mooey  givca  ^ 
counfel;  videpoftta  letter  (F.  X90.)  By  tlie  13  W.  3.  c.  €•  muft  take  the  oaths.  By  the  is  G-  >* 
c.  29.  made  perpetual  by  2x  G.  2.  c.  3.  adUng  as  an  attorney  after  a  convidion  for  foig«7  orpeijv^ 
f»  be  tranfported. 

yuuthtdz-  By  the  2  Geo.  2.  cap.  23.,  made  perpetual  by  30  Geo.  2.  cap*  ^9* 
ii^datifof  ^^'  7S-»  *^  ^s  enafted,  «  That  no  perfon  from  arid  after  the 
withitfpea  ■  "  fitift  day  of  December  1730,  who  was  not  duly  admitted  as^J* 

fo  foiidtors  «<  attorney,  purfuant  to  the  direftions  of  the  ftatute,  (ball  w 
fraaifiogiQ  K  permittea 


^  fcnskbtA  to  aQ  as  an  utomtj,  or  to  fiie  put  Ukj  writ  or  courts  of 
"  pToccfs,  or  to  commence,  carry  on,  or  defend  any  adion  or  ^^^Jf  *  *^ 
«*  iians,  iir  «n7  piticeedings,  dther  befoi«  or  after  judgment  cV.t.  £„. 
**  obtaiDed,  is  the  name  or  names  of  any  other  perfon  or  perfons,  whereby  fo. 
«  in  »?  of  his  majeftj's  courts  of  record,  luikfs  fnch  perfon  b^*2mirtel 
^<  fliall  nave  been  bound,  by  contra^  in  writing,  to  finrve  as  a  attornieft 
^  dak,  for  uid  daring  the  fpace  of  five  yean,  to  an  attor-  witbooc 
««  ney  duhr  and  legally  fwom  and  admitted )  and  unlefs  fuch  ^?^e 
*<  peifiiB  uiaH  hare  continued  in  fuch  fervice  during  the  faid  attorney  of 
^  tarn  of  five  years  $  and  unk&  fuch  perfon  (hall  be  allowed  of,  ^'  ^-  can- 
^  admitted,  and  enrolled  by  a  judge  of  the  faid  courts,  and  ihall  ^^tted^' 
*'  have  taken  the  followii%  oath :  /A.  B.  dofivear,  that  I  wUl  C.B.  with. 

^  C9r£ng  U  the  mfi  tf  my  kmnvkdge  and  Mhrnym     And  m  cafe  any  Barn«,  3S.I 

^  perfon  ihall  in  his  own  name,  or  in  the  name  of  any  other  Taking  a 

*  perfon,  fue  out  any  writ  or  procefs,  or  commence,  profecutc,  «"™^fy  ^^^^ 
^  or  defend  any  a£Uon  or  fuit,  or  any  proceedings  in  any  of  the  cicrk  di/ai« 
'<  courts  of  law  or  equity,  as  an  attorney  or  folicitor,  for  or  in  lowed,  and 
•*  czpedation  of  any  gain,  fee,  or  reward,  without  being  admit-  ^tncdw** 
•*  ted  suul  enrolled  {a) ;  every  fuch  perfon  for  every  fuch  offence  Burr.  Rep. 
^  fluU  forfeit  and  pay  50/.  to  the  ufe  of  fuch  perfon  as  ihall  iqi- 

**  profccute  him  for  the  faid  oflfence,  and  is  hereby  incapable  to  f/?'^?'.' .  . 
**  mamtam  any  aditon  or  foit  in  any  court  m  law  or  equity,  tor  fdidtor  in 
«  any  fee,  reward,  or  diiburfements,  on  account  of  profecuting,  Chancery 
•*  carrying  on,  or  defending  any  fuch  a£iion,  fuit,  or  proceeding ;  "f*^iJJ7he   * 
**  and  that  no  attorney  or  folicitor  ihall  have  more  than  two  equity  fide 
•*  derb  at  a  time,  except  the  prothonotaries  and  fccondary  of  the  ofethe  Ex- 

*  Kiog's  Bench,  who  may  have  three  clerks.     Alfo  a  fwom  at-  J^.^'J^"  ^^ 

*  tomey,  fufiering  any  to  a£t  in  his  name,, (hall  himfelf  be  dif-  ing admit. 
"  ablcd  to  a£k  in  any  court,   and  his  admittance  in  any  coxiit  ^^  ■  f«*»- 

••  ftaS  from  thenceforth  ceafe  and  be  void  :  Provided,  (*)  That  court*  Mod! 
"  aa  attorney  or  iblicitor  fwom  in  any  one  court  mav,  by  the  dowcroft  v. 

*  oonfent  of  an  attorney  or  folicitor  fwom  in  any  other  court,  f  j|^'gj^» 
^  which  conient  mufl  appear  in  writing,  figned  by  the  attorney  R^p]  ^o[j 
•*  or  folicitor,  in  the  name  of  fuch  attorney  fue  any  writ,  pro-  (h)  Attor- 
•*  ccii,  or  commence,  carry  on,  profccute,  or  defend  any  aftion  ^fjj'jj^^ 
•*  or  adions,  or  any  other  proceedings  in  fuch  court,  notwith-  ,her  leate  to 
•*  ftandtng  fuch  perfon  is  not  fwom  or  admitted  to  be  an  attor-  praaifc  m 

^  "cy  01  men  COUn.  anlwerabJe  for  what  he  doc|  in  his  name,    i  z  Mod.  666» 

[Bf  12  Geo,  2.  r.  13.  $  7.  None  but  regular  attomics  (hall  aft  in 
the  county  courts,  under  a  penalty  of  20/. 

By  the  fame,  {  8^  Quakers  may  be  admitted  upon  their  af- 
fimation. 

Bv  22  G.  2.  f.  46.  §  34.  An  affidavit  of  the  adual  execution 
of  tftc  articles  of  clerklhip  (hall  be  made  and  filed  within  three 
mondis  by  the  mafter  and  clerk,  and  none  (hall  be  admitted 
Wore  fuch  aflSdavit  (hall  be  produced  and  read  in  open  court. 
J  io.  Affidavit  fliall  be  made  by  the  clerk  or  mailer,  of  aftual 
fcnrice  to  fudi  mafter  or  his  apent  ibr  the  term  of  five  years* 

VouU  V  $  7-  Nott» 


f  7.    None  0iall  take  or  retun  any  clerk  after  difconti&aiiig 

bufinefs. 

.$10.  A  clerky  in  cafe  of  his  mailer  dying,  or  difcontinning 
bufinefs,  or  of  his  being  difcharged,  if  be  ferves  the  refiduc  of  his 
time  in  the  manner  prefcribed  by  the  a£^  to  another,  and  makes 
the  proper  affidavits,  may  be  admitted. 

$  16,  17.  Sworn  clerks  in  Chancery,  or  their  clerks  bound  and 
aftually  ferving  for  five  years,  or  being  admitted  and  ferving  as 
a  waiting  clerk  the  two  laft  years,  may  be  admitted  folicitors ; 
and  fo  if  their  mafters  die,  and  diey  ferve  under  articies  with 

others. 

§  18.  No  fwom  clerk  to  have  more  than  two  clerks. 

$  19.  This  2LSt  not  to  extend  to  the  officers  in  the  king's 
remembrancer's,  treafurer's  remembrancer's,  pipe  office^  or  office 
of  pleas  in  the  Exchequer. 

$  II.  Attornies  a&ing  as  agents  for  unqualified  perfcms,  -or 
permitting  them  to  ufe  their  names,  to  be  ftruck  off  the  toU, 
and  committed  to  prifon  for  any  time  not  exceeding  one  year* 

$  1 2.  None  (hall  z&  as  attornies  at  the  feffions  who  have  not 
been  admitted  according  to  2  Geo.  a.  c.  23.,  under  a  penalty 
of  50/.,  with  treble  cofts ;  and  attornies  fuffering  fuch  perfons  ta 
pradife  in  their  names  (hall  incur  the  like  penalty. 

$  13.  The  attornies  of  the  duchy  court  of  Laficafier,  or  of  the 
great  feffions  in  Wales,  or  of  the  counties  palatine  of  Cbefier, 
Lancajhr^  and  Durham,  a£ling  witliin  their  refpefUve  jurifdic- 
tions,  are  exempted. 

$  14.  No  clerk  of  the  peace  or  his  deputy,  or  under-llicriff  or 
his  deputy,  (hall  a£t:  as  attornies  at  the  feUions  for  the  county, 
Isfc.  where  they  (hall  execute  fuch  offices,  under  the  like  penalty 
of  50/. 

By  25  Geo.  3.  r.  80.  it  Is  ena£led,  '<  That  every  folicitor9  at(09> 
^*  ney,  notary,  proven:,  agent,  or  procurator  admitted,  enrolled, 
.<<  or  regiftered  in  any  of  his  majefty's  courts  at  Weftnanfier,  or  io 
'<  any  ecclefiaftical  court,  or  in  any  of  the  courts  of  admiralty, 
<<  or  cinque  ports,  or  in  any  of  his  majefty's  courts  in  Scvtimd, 
<<  the  great  feffions  m  Wdles^  or  in  any  courts  in  the  counties 
«<  palatine,  or  in  any  other  court  in  Great  BHtain,  holding  pleas 
<<  where  the  debt  or  damage  (hall  amount  to  forty  (hillings  or 
*'  more,  (hall,  previous  to  his  commencing  any  fuit  or  profecution, 
<<  take  out  annually  a  certificate  of  fuch  his  admiffion,  enrolment, 
««  or  regifter :  That  for  and  upon  every  fuch  certificate  fo  taken 
««  out  by  any  folicltor,  is^c*  who  fhall  rdidc  in  any  of  the  inns  of 
«<  court,  or  in  the  cities  of  London  or  Wejlminjler,  the  borough  of 
<'  Southwari,  the  parifh  of  Saint  Pancras,  and  Smni  Maryk' 
.  «*  Bone,  or  within  the  bills  of  mortality,  or  within  the  city 
•*  of  Edinburgh,  there  (hall  be  charged  a  (lamp-duty  of  five 
*«  pounds  :  That  for  and  upon  every  fuch  certificate  fo  taken  out 
«•  by  any  folititor,  tsfc.  who  (hall  refide  in  any  other  part  of  * 
««  Great  Britain,  there  (hall  be  charged  a  (lamp-duty  of  three 
«<  pounds."  And  by  J  (J.- "  Any  folicitor,  fefr.  refiding  forty  days  or 
«  more  in  any  one  year  within  the  limits  of  the  higher  duties,  (hall 


V  be  liable  lo  die  payment  of  thbfe  duties,  riotwithftanding  he 
"  may  at  other  times,  In  fuch  year,  refide  elfewhere  without 
«  thofe  limits,*' 

In  ordct  to  obtain  fuch  certificate, }  3.  direfts;  That  every  a&ing 
folidtor,  f5V.  ihaU  annually  deliver  into  fome  one  of  the  courts  in 
vhich  he  flxall  have  been  admitted,  fwom,  enrolled,  or  regif- 
tered,  a  paper  or  note  in  his  proper  hand-writing,  containing  his 
name  and  ufual  place  of  refidence,  and  marked  and  (lamped  with 
the  proper  mark  or  ftamp  of  the  duty  by  this  a£l  impofed  upon 
certificates,  according  to  the.pUce  of  his  refidence,  and  thereupon 
^ery  fuch  folicitor,  feV.  fliall  be  entitled  to  have  a  certificate  (if 
the  fame  (bail  be  required)  in  manner  next  hereafter  mentioned. 

$  4,  and  5.  The  officers  appointed  to  enrol  attOrnies  by 
zG.  t.  r.  23.  $  18.  ihall^  upon  payment  of  the  fee  of  one  (hil- 
ling, enter,  in  alphabetical  order,  the  name  atid  place  of  refidence 
of  every  fuch  attorney  and  folicitor,  enrolled  an  attorney  or  fo- 
licitor in  the  faid  courts  refpedively,  (who  (hall  have  delivered  in 
fuch  paper  or  note  in  writing  duly  (lamped,  and  required  a  cet- 
tificate  of  his  enrolment  as  aforefaid,)  in  rolls  or  books  to  be 
provided  and  kept  for  that  purpofe  in  the  feveral  offices  in  the  k€t 
mentioned ;  and  (hall,  at  the  time  of  making  fuch  entry^  fubfcrib^ 
to  every  fuch  paper  or  note  in  writing  fo  delivered  iuj  a  certifiipatb 
figned  by  every  fuch  officer,  according  to  the  form  of  the  fchedulb  . 
annexed  to  the  a£l ;  to  all  which  rolls  or  books  all  perfons  may^ 
at  reafonable  times,  have  accefs  without  fee  or  reward  :  certificated 
fliall  then  be  ifiued  to  the  perfons  requiring  the  fame,  which  (hall 
-bear  date  the  day  on  which  they  are  iflued,  and  (hall  continue  ih 
force  for  one  year,  and  be  renewed  every  year  at  leaft  ten  dayd 
before  the  expiration  of  the  year  for  which  they  were  granted. 

By  §  7.  Every  perfon  a£ling  in  his  own  name,  or  in  that  of 
anodier,  without  a  certificate,  or  giving  in  a  falfe  place  of  refi- 
dence, with  intent  to  evade. the  payment  of  the  higher  duties^ 
.(hall  fprfcit  fifty  pounds,  and  is  made  incapable  of  maintaining 
any  a£lion  for  ^e  recovery  of  any  fee,  rewardi  or  di(burfementi 
Xm  account  of  profecuting,  carrying  on,  or  defending  any  fuit  or 
f  Proceeding  in  which  he  hath  fo  aded.  But  by  §  8.  Perfons  who 
have  taken  out  certificates  may  a£i  for  others  who  have  alfo  taken 
them  out.  And  by  §  g^  Any  perfon  who  hath  duly  obtained  a 
certificiite  in  one  court,  may  ad  in  any  other  court  in  ttdiich  fab 
is  fwom,  without  taking  out  a  certificate  in  that  court. 

By  §  10.  It  is  required,  that  none  of  thofe  perfons  who  are  ex« 
JJTcfsly  excepted  out  of  the  aft  of  2  G.  i.  r.  231,  by  the  26th,  27th, 
and  I8th  fefliohs  of  that  ad,  touching  their  admifiion  and  enxol* 
meht,  Ihall  ^&  as  attorney  or  folicitor,  uniefs  they  (hall  fot  the 
^arpdfes  of  thb  ad  caufe  their  name  to  be  enrolled,  and  take 
out  a  certificate  in  like  manner  as  required  of  fworii  attomies  and  ^ 
JTolicitors.  And  §  ix.  iextends  this  requifition  to  all  officers  and 
tlerks  of  any  of  the  courts  excepted  in  (lat.  2  G*  2*  But  $  1 2* 
exempts  from  the  payment  of  this  duty  all  clerks  in  court  who 
axe  charged  with  the  land^^tax  in  refped  of  their  offices,  whilft 
ih^  ad  merely  officially. 

U  a  By 
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(B)  Who  may  appear  by  Attprnpy,  a^d  in  what 

Cafes. 

210^.9x4.  'TpHE  ftatute  of  Wtjhn.  a.  cap^  ^o.  gives  to  all  peiion$  a  B- 

Co.  ut.        X    bcrty  of  appearing  by  attorney  without  any  letters  patenti 

8*Co,  58.     ^^ich  it  feems  they  were  formerly  obliged  to  take  out,  othcrwife 

»  Mod.  83.  they  were  to  appear  each  day  in  court  in  their  proper  perfon  \a\\ 

Of  infants    fQj.  ^^  command  of  the  writ  bein£  to  appear,  was  always  in- 
appearing  in  ^     J    ...     .  ^  ^  *  * .  ' 
perfon,  by     tended  to  be  m  proper  perion. 

guaidian  or  attorney,  «/i^<  head  of  Infrutt,  [(«)  By  reafon  whexeof»  Lord  Coke  obfenrethj  dwref«( 
but  few  fuiu.    Co.  Lit.  \x%.  a.  J 

(^)  iHawk.  But  in  a  {h)  capital  cafe  the  party  muft  always  appear  in  pcf- 
^iJ^RolT'  ^^">  ^^^  cannot  plead  by  attorney ;  alfo  in  criminal  oflfences^ 
Rep.  X90.'  where  an  a£^  of  parliament  requires  that  the  party  Aiould  appca^ 
ftBttift.*i99.  in  perfon ;  fo  in  \c)  appeal,  or  on  an  (i/)  attachment. 

311.  Tliat  the  appellant  and  appellee  muft  both  appear  in  perfoo.  3  Mod.  268.  4  Mod.  99* 
a  Jones,  210.     (^)  a  Hawk.  P.C.  213.;  an4  «i^titleylf/»^Ai/.  -   •       -: 

Ler.  146.  On  an  indidment,  information,  or  a£lioa  for  any  crime  what- 
Dy»  346*.  focver  under  the  degree  of  capital,  the  defendant  may,  by  the 
Cro.  jac.  favour  of  the  court,  appear  by  attorney  ;  and  this  he  may  do  a^ 
461.  ^cll  before  plea  pleaded,  as  in  the  proceedings  after,  till  coihj 

iHa^k"^'  yiaion. 

F.  C.  273.    A  clerk  in  court  may  confefs  anindi^ment  for  his  client.    6  Mod.  Rep.  16. 

By  the  i8  Eliz.  cap.  5.  par.  i,  it  is  cnaQed,  «<  That  crery  lO: 
f  *  former  upon  any  penal  ftatute  (hall  exhibit  his  fuit  in  proper 
«  perfon,  and  purfuc  the  fame  only  by  himfelf,  or  by  his  attor- 
«*  ney  in  court,  and  that  he  fliall  not  ufc  any  deputy  or  deputies 
«  at  all." 

By  the  29  Eliz,  cap.  5.  pan  21.  it  is  recited,  «*  That  divers  of 
**  her  majefty's  fubjefts  dwelling  in  the  remote  parts  of  th^ 
**  realm,  had  been  many  times  malicioufly  troubled  upon  infor- 
"  mations  and  fuits  exhibited  in  the  courts  of  the  King's  Bmh 
"  Common  Pleas^  and  EKlhequer^  upon  penal  ftatutes,  and  W 
•<  been  drawn  up  upon  procefs  out  of  the  countries  where  they 
«<  dwell,  and  driven  to  attend  and  put  in  bail,  to  their  great 
*<  trouble  and  undoing ;  for  reformation  thereof  it  is  enacted, 
**  That  if  any  perfon  or  perfons  (hall  be  fued  or  informed  againft 
^  *«  upon  any  penal  law,  in  any  of  the  faid  courts  where  fuch  pcr- 
**  fon  or  perfons  are  bailable  by  law,  or  where  by  the  leave  or 
**  favour  of  the  court  fuch  perfon  or  perfons  may  appear  by  at- 
«  torney  ;  in  every  fuch  cafe  the  perfon  or  perfons  fo  to  be  cm- 
"  pleaded  or  fued,  (hall  and  may,  at  the  day  and  time  contained 
f *  in  the  firft  procefs  ferved  for  his  appearance,  appear  by  attor- 
•*  ney  of  the  fame  court  where  the  procefs  is  returnable,  to  an-» 
V  fwer  and  defend  the  fame,  and  not  be  urged  to  perfonal 
f«  appearance,  or  to  put  in  bail  for  the  anfweiing  of  fuch  fuits.". 

If 


If  one  be  outlawed  upon  an  indi£lment  for  not  repairing  a  Cn>.  jic. 

bridge,  and   thereupon  admitted  to  bring  a  writ  of  error,  he  ^'?'.  ^ir 

(a)  muft  appear,  and  in  perfon  aflign  his  error ;  fo  adjudged  and  R^']d»?iafe. 

agreed  by  all  the  clerks  of  the  crown-office  in  Sir  William  Read*s  {0)  But  if  * 

cafe;  and  though  the  court  greatly  pitied  Sir  William^  becaufe  »n«dmmif- 

"  be  was  ninety  years  of  age,  and  very  infirm,  and  had  kept  his  wror'upon** 

chamber  for  a  yeai — ^ — '  "^^~  ^'^^  "^""  '^  — '^     -.  »  **^ 

done  by  attorneyj 

idoabted  whether  ^-  ^  ^^    .^         , «««„,«« 

I  was  thereupon  brought  from  his  houfe  ten  miles  from  London^  may  appear 
;-m  an  horfe4itter,  upon  men's  (boulders  to  the  bar,   and  came  J^*?J^°^* 
^  into  court  and  aliened  his  error,  and  put  in  bail  to  profecute.        the  par^^ 

htmfeJfmui^ 
hMH  appeared  in  peribn,  that  he  might  have  ftood  reffus  in  curia,  and  anfwer  the  matter  of  ia^  |  yet  ia 
thii  cM/e,  that  realon  fails.  March,  113.  viJi  the  ftatute  7  H.  4.  c.  13.  By  which  a  judge  may  ex- 
amine into  the  inability  of  a  perfon  ontbNved,  to  appear,  and  the  court  difpenfe  with  a  perfonal  appear* 
ance }  and  Cro.  Jac.  4.6a.  where  on  affidavit  of  fickneft,  the  court  allowed  of  an  appearance  by  attor- 
ney ;  wU  the  4  &  5  W.  &  M.  cap^iS.  That  perfons  outlawed  may  appear  by  attorney,  except  for 
traioA  or  fdony,  and  reverfe  the  iame  without  bail,     i  Salk.  496.  ace.     Kidt  tit«  Outlawry, 

If  hufband  and  wife  are  fued,  the  hufband  is  to  make  an  attor-  a  Sand. 

neyforher.  Bridg.73.   Stt  6x\t  Sar^  amd  Fem.    ^^"Jiod.  «6. 

If  an  idiot  fue  or  defend,   he  cannot  appear  by  guardian,  Co.  Lit. 
fncbein  amy,  or  aUorney,  but  muft  appear  in  proper  perfon;  j^^S-ft* 
out  otherwife  of  him  who  becomes  non  compos  mentis,  for  he  4CL1I4?' 
ihall  appear  by  guardian  if  within  age,  or  by  attorney  if  of  full  Pain.  520. 

a^_^  a  Sand.  335. 

*8^'  Vide  title  Wm  and  Lunaticku 

In  an  attachment  of  privilege  by  the  marihal,  he  fliaU  have  no  6  Mod.  i6. 
attorney  becaufe  prefent  in  court. 

(C)  Of  retaining  an  Attorney,  what  (hall  be  an 
Appearance;  and  herein  of  the  Warrant  of 
Attorney, 

AN  attorney  is*  not  compellable  to  appear  for  any  one,  unlefs  Salk.  87. 
'^  he  take  his  fee,  or  back  the  warrant  5  after  which  tlie  court  P'-  *• 
will  compel  him  to  appear.  [Zt]  Tt 

cither  bench  has  accepted  a  warrant,  or  Aibfcribed  a  proceft,  declaration,  or  warrant  to  appear,  the  rule 
is,  «  that  he  (hall  be  compelled  to  caufe  an  appearance,  or  be  liable  to  an  attachment,  or  put  out  of  the 
'*  rail,  as  the  cafe  requires ;  and  the  parly  is  not  to  be  received  to  countermand  fnch  appearance  after 
'*  hit  retainer.**  Tidd's  Pr.  124.  The  ufual  mode  of  proceeding  upon  this  rule  is  by  attachment, 
6  Mod.  41.  86 ;  and  if  an  attorney  exprefsly  underuke  to  appear,  tne  court  will  oblige  him  to  do  it  in 
a  proper  manner}  as,  if  for  an  infant ,  he  muft  appear  by  guardian,  Goodwright  v.  Wright,  z  Str.  15. 
Scratton  ▼.  Borgifi,  ibid.  114.  Power  ▼.  Jones,  ibtd.  445.  And  though  he  may  have  been  impofed 
upon  by  a  (heriff 's  officer,  yet  the  court  will  oblige  him  to  fulfil  his  undertaking.  Lorymer  v.  Holiiitcr. 
]  Str.  696.] 

If  before  a  writ  be  taken  out  an  attorney  promife  to  appear  6  Mod.  41. 
to  it,  and  after  it  is  taken  out,  it  is  fhewed  to  him,  he  ought  t*[  ^^^^* 
to  appear,  but  that  is  no  a£lual  appearance ;  but  if  fuch  un-  %i}c^^ 
dertaking  be  sifter  the  writ  is  adually  taken  out^  it  is  an  ap-  299. 
pcajfa©^^ . 

U  4  Where 


^g6  9ttome;# 

Sdik.86.  pi.  Where  an  ttttomey  takes  upon  him  to  appear,  the  couzt  kob 
<'t^  ^^^  ^^  farther,  but  proceeds  as  if  die  attorney  bad  fufficient  autko- 
the  praaice  ^^7>  ^^^  leaves  the  party  his  adion  againft  him  («)• 

of  the  court.  I  Keb.  S9.  [(«)  But  Sfu,  Whether  an  appeaituct  iiador  a  fof^ad  warrant  of  actoilKf 
be  good  ?  and  fee  the  cafe  of  Robfoji  ▼.  -Eaton,  1  Term  Aep.  62*  where  it  was  adjudged^  liiat  if  JL 
pay  a  debt  which  he  dvfa  to  B*  to  the  attorney  6f  a  perfbn  fdiog  him  in  J7.'*i  name,  but  withott  Ui 
aoChority,  he  ihall  be  obliged  to  pay  it  o««r  again,  j 

I  Sid.  3T.  [For  where  he  once  appears,  or  undertakes  to  be  aAstomey  for 
^*)  Mwde.  anotfier,  he  fliall  not  be  permitted  to  withdraw  hhnfelf }  audit 
mon,'  Say.  ^^  faid  (i)  to  be  his  duty  to  |Mroceed  in  the  fuit,  though  his  dieat 
Rep- 173*     negle£l:  to  bring  him  nioney.3 

Saik.  88.  pi.  If  an  attorney  appears,  and  judgmeni:  is  entered  agaioft  Us 
7-  I  ^^'  client,  the  court  will  not  fet  afide  the  judgment,  though  the 
That  an'  attomcj  had  no  warrant,  if  the  attorney  be  able  and  re§wii» 
aaionwiii  (ible ;  for  the  judgment  is  regular,  and  the  plaintiff  is  not  to 
littaw"  for  ^"^^  ^^^^  *"  "°  default  -,  but  if  the  attorney  be  »ot  rcfpoofiblc 
appearing**'  or  fufpicious,  the  judgment  will  be  fet  afide,  for  othcrwifc  the 
without  a     defendant  has  no  remedy,  and  any  one  may  be  undone  by  that 

warrant.         •*,*.•«• 
5  Mod.  .05.  ""*"•* 
And  for  that  reafon  an  attachment  denied*    Comb.  a.  vuU  infrd  Letter  (H.  Z9S*) 

1  Wiif.  39.  [Attomies  were  anciently  appointed  in  court,  when  afhitlly 
*  L-n^y ^*  prefcnt :  but  they  arc  now  ufually  appointed  out  of  court  by 
Reg.  13^  warrant,  which  (hould  regularly  be  in  writtng;  but  an  autlKh 
117-  rity  by  parol  is  faid  to  be  fufficient  to  fupport  a  judgment.] 

Roll.  iU)r.  A.  warrant  of  attorney  may  be  entered  at  any  time  {c)  bclbre 
*Kis  vii//'    judgment,  or  before  a  writ  of  error  brought. 

iS  Ciis.  c.  14.  That  after  verdi^  in  any  court  of  tecord  jodgment  AmII  not  be  tbjtA  or  r&- 
vcrfed  for  want  of  a  warrant  of  attorney ;  and  vide  32  H.  S.  30.  and  4  An.  c.  16.  f.  3.  that  tbe 
plaintift**8  attorney  fhall  file  his  warrant  tbe  fame  term  be  dedares»  and  the  defendant*!  attorney 
the  fame  term  he  appears,  on  pain  of  forfeiting  ten  pounds;  and  alfo  fuf^ering  fuch  impriioo- 
ment,  as  by  the  difcretion  of  the  juftices  of  the  court,  where  any  fuch  default  ihali  happen  to  be,  ibaU 
be  thought  convenient,  ^id^  RoU.  Rep.  x86.  March,  lift.  Goldf.  91.  -Browpl.  46.  Hedej,  59. 
Bulft.  ai.  Cro.  Jac.  277.  yUe  ut\t  Error,  [{c)  At viny  time pmdente  Fite.  1  Str.  516.  Noke  ». 
Caidecot,  2  Str.  807.  Henr^ues  t.  The  Dutch  £aft  India  Company,  2  Ld.  &aym.  155^.  S.U 
Brooke  v.  Manning,  Fitz^.  191.] 

I  Saik.  88.        [It  was  formerly  the  courfe  of  the  court  of  K.B.  to  enter -the 

R.B.4J  2.  warrants  of  attorney  on  a  particular  roll  kept  for  that  purpofe: 

but  this  courfe  was  altered  by  Wright^  Ch.  J.  who  caufed  them 

to  be  entered  on  the  top  of  the  plea-roll,   as  the  praflice  i3 

at  this  day. 

It  is  to  be  obferved  with  refpcdl  to  the  warrant  of  attorney 

that  by  25  G.  3.  c.  80.  above-mentioned,  §  r3,  14,  !$•  "  ^o 

*<  attorney  fhall  fue  out  any  writ  or  procefs,  or  commence,  pro- 

•*  fecute,  or  defend  any  a^ion,  unlefs  he  fhall  have  delivered  » 

Butby^i7.  «  the  officer  or  his  deputy,  appointed  to  fign  or  iflue  thcfint 

fli ^1*^^**     "  procefs  for  the  plaintiff*,  or  to  enter,  file,  or  record  the  bail  or 

ftAyed,  or      "  appearance  for  the  defendant,  a  memorandum  or  minute  of  b* 


t  ^  enter  a      u  proccfs,  and  the  return  of  it :  which  memorandum  or  minute 


^  ^  bid  o&cet  or  liis  dqputy  (hall  xepdvCy  and  forthwith  enter 
**  or  file  on  record^  and  Ifaall  fign  thereon  the  daj  of  delivering 
"  it.''  A  fimilar  memorandum  is  required  by  $  19*  previoua 
to  entering  up  judgment  on  a  cognovit  aSlionemj  or  warrant  of 
attorney.] 

No  man^  though  by  confent  of  parties,  can  be  attorney  on  Fared.  47. 
both  fides,  for  the  confent  of  parties  cannot  change  the  Jaw.  /"*  ^"'^v** 

If  the  attorney  in  the  original  adion,  adls  as  attorney  in  the  Salk.  S9. 
poceedxngs  agaiiift  the  bail  without  any  (a)  new  warrant,  this  is  P['  * '-  4^^ 
error  I  Jbr  though  any  perfon  may  take  out  z  fcin  facias^  yet  ^sa]k!6o3. 
upon  the  return  a  plea  commences,  and  a  new  warrant  of  attor-  a  Stik.  369. 
ner  oueht  to  have  been  entered,  becaufe  this  is  a  new  caufe  and*  l^-^^J^ 
<^»^  record.  ^H^^^l' 

5  AM.  397*  Cvtb«  447*  Burr,  tod  Atwood.  (ir)  If  the  tenant  maktt  ao  attoney  in  banco^  and 
after,  conusance  of  this  plea  ii  dcmvuled  hj  a  franchife»  and  granted,  the  attoroey  (hall  continue  attor- 
nqr  for  him  jn  the  franchife  alfo,  without  other  malcing,  and  he  is  his  attorney  there  infaSo^  without 
ether  temcnral  \  for  tlx  conuBiBce  is  granted  to  hold  plea  as  the  juftices  ought,  if  this  had  not  beea 
graHed.  .21  £.  3.  45.  b*  ^u  ai  Aff-  pl>  17-  Fits.  tiuReeeii,  133.  HolL  Ahr.  ^90.  3.  C.  S« 
if  after  cpnosanee  granted*  a  re.fummons  be  faed  lor  the  failure  of  right  there  in  th«  court  when 
this  was  granted,  he  continues  attorney  for  him  there  alfo  upon  the  firft  retainer.  RoU.  Abr.  soo*  If 
jadgnent'be  giten  m  kteatco  agahift  the  demandant,  and  this  be  mverfed  in  B.  R.  ibr  error  in  the  pro. 
cds,  the  attoraoy  whom  the  tenant  had  in  the  fixft  pica,  ihall  coiitiane  hb  attorney  now  in  B.  R.  t» 
aafwcr  to  the  originaL    Roll.  Abr.  i90« 

In  debt  on  a  bail-bond^  the  principal  gave  a  warrant  of  attor*  2  show, 
ney  to  appear  for  himfelfj  and  likewife  ordered  the  fame  attorney  ^^P*  ^^^ 
to  appear  for  the  bail,  who  were  his  neighbours ;  the  attor-  Ke^Jlv 
ney  appeared  accordingly,  and  for  want  of  a  plea,  judgment  was  *  ^.  ir 
had  againft  the  principal  and  bail ;  but  upon  motion  fet  afide  as  ^  9^^^ 
to  the  bail,  the  principal's  order  not  being  a  warrant  to  appear  S'afidTthe 
for  more  than  himfelf)  and  it  being  by  ignorance  of  the  law^  judgments 
and  not  a  wilful  afl:,  the  judges  difcharged  the  attorney  as  to  any  SiTt^'E^ 

contempt  *•  were  regularly  lerred  with  procfft,  unleis  they  had  a  good  defence  I 

If  there  be  a  millake  in  the  attorney's  name,  it  may  be  amended  Moor,  7ri. 
by  the  warrant  of  attorney,  for  the  warrant  of  attorney  being  ^^  ^^^» 
precedent,  will  amend  the  roll,  and  the  court  will  take  notice  mentllD{:) 
that  it  is  die  fame  that  appeared.  the  cafe  of 

Richards  v. 
Biowo,  Dongl.  1 14.  where  the  very  reverfe  to  this  was  done ;  the  name  in  the  warrant  of  attomcf 
altered  to  tbat  in  the  declaration.]   But  if  the  right  name  be  no  wdiere  entered,  the  court  cannot  amende 
3  BoJft,  204.     [In  Phillips  v.  Smith,  which  was  a  penal  adtion,  a  mlftake  in  the  addition  of  thn 
deftodant  in  the  warrant  of  attorney,  was  amended  after  error  brought*     i  Str.  x  36*]    Vidt  SaUc  SS. 

[The  want  of  a  warrant  of  attorney  is  aided  after  verdift  (i),  (*)  »«EI. 
or  judgment  by  nil  didt  (^),  isfc.  by  the  ftatutcs  of  jeofails.]  /^j    ^  r  am."  c.  i6. 


(D)    Of  the  Power  of  an  Attorney,    when   ap- 
pointed ;  and  the  Regularity  of  his  Proceedings^ 

^pHE  authority  of  an  attorney^  when  appointed,   continues  P«nb.  4o.- 

^     until  judgment,  and  for  a  year  and  a  day  afterwards  to  fue  ^^  ^*P* 

out  execution^  ai^d  for  a  longer  time  if  they  continue  execution ;  stiie,  426. 

but 


sgg 


s  iii|Hii'tftBm  tD  be  iaiwiioi  ftfid  to  fukc ' 
\^m)  9g3un  come  into  couit»' 
w  9m  aftkm  of  debt  on  tk' 


Z2.  k  s  dudcd,  <'  That  every 

tbe  bodf ,  and  erciy  writ  df 

to  foch  writ  or  procef 8,  aoii 

MK  upoa  any  fuch  wnl» 

the  fenricc  or  exccmioii 

^^  rficicnfy  he  luiuLiibcai  cr  imha  frit  witli  the  name  of  the  attQnie]!f 

*  cierfc  is  canity.  «r  tbuocBr,  wnoen  in  a  common  legible  han^^^ 
^  br  whan  mdt  vrky  pfooc6»  rairniion,  or  warrant  re^co^^ 
*■  lively  ftail  be  fimi  feafdiy  aaA  where  fuck  attorney,  dak U 
**  CU1UU  or  fciidtor^  &ill  nx  be  the  peifen  immediately  retaineil 
**  or  empkyyed  by  the  puf-TfitF  in  the  a&ion  or  fuiti  then  alio' 

*  wTch  the  name  at  the  atcorsey  or  Iblidtor  fo  imm^iatdy  Tt*' 
^  taiutd  or  empfoyed^  to  be  fixbtcribed  or  indorfed,  and  written 
«■  in  Ifte  mannnr;  and  rfiat  every  copy  of  any  writ  or  prooefs 
«  that  (ball  be  ficTYcd  upon  any  defendant,  fliall  before  At 
*■  fenricc  tbcfcof  be  in   like  manner  fnbfcribed    or  indocfed; 

*  with  the  name  of  the  attorney  or  folidtor  who  fhall  be  iflu^ 
«  meiEately  reraxnrd  or  enjoyed  by  the  plaintiff  in  fuch  writ  or 


V^^-  15  All  warrants  for  coofeSng  judgments  taken  by  any  (heriffor 
25^4^*  boilif  from  any  perfon  in  his  or  their  cuftody  by  arreft,  if  not  a-| 
«  MotL  S5.  ecutcd  in  the  prefence  of  feme  fwom  attorney  of  either  couit|i 
Scrw  53c.  2nd  his  name  fet  or  fubfcribcd  thereto  as  a  witneftj  fliall  not  lei 
^^c^  good  or  of  any  force,  and  upon  oath  made  that  the  fanK  wai| 
SwT7«E%.  not  done,  the  fame  Ihall  be  fet  afide,  and  the  flieriff  or  officer 
[t>4fui>i»-  may  be  pnniihed  for  fo  doing-,  and  if  judgment  be  entered 
JJJ^'"'^  thercoat  ^^  hiot  on  motion  will  be  vacated  and  fet  aGde ;  and  if 
4C«Ki.  execution  thereon  be  executed^  the  party  will  have  reftitutioa, 
ite  jtwney  awarded  him. 

W  pfl^«^«  ttt<til  W  »  tftotner  «■  tbe  WkiJf  of  the  dcfcntiaat.  a  Scr.  90%.  Ht  q^ft  be  »a^. 
«Q9r»r«  4(  cte  cbM ;  theretore  ooe  «1m  had  ferved  a  ckrkihip,  though  he  was  Cwota  an  attomej  ftM 
«Nr  ;H«  9«ft«tk««  ««  the  «Rim«t,  aod  beloR  any  motion  was  made,  to  iet  afide  the  fabfeqoeat  pi«* 
««>»to4S  w«i  aoc  thc^ht  t'a*c:«n^  BHnes  ▼.  Ward,  Barnes,  4a.  Thcfe  roles  are  univerCJ;  thef. 
««<«mt  »  •ii«r4a«  ol  a:totaey  exeoited  abroad.  Fin^geTald  ▼.  Phinket,  a  Str.  1047.  But  they« 
b^MitM  t^  t^  «ite  04^^  «f«ft3  vpctt  aefiK  proccfi ;  ^  one  in  execution  majr  give  a  warrant  of  attoraiy 
«t  <vH»i^  %  wm  »«d$aMat,  tfic«igh  an  actomey  on  his  part  be  not  prefent.  Watkins  t.  HaobaTy 
%  ^t»x  I  Un'  y^***  ^-  ^»-«^>  Cow^  iSi.  Birch  ▼.  Sharland,  1  Term  Rep.  715.  But  cten  io  txt- 
r*c  v>.K  tf  ;Jv«»  p«t^  h*l  beta  pf«»4tied  upon  to  acknowledge  a  judgment  for  more  than  was  lesMy  ^*f 
^^  ^M»«t  wva\i  r  ^  wi5<l:»  Cowf*  aSx.  They  are  limited  too  to  the  particular  caufe,  an^i  the  p«a* 
t^,%.  ^tvi»  a;  *hv*i<s  lu  :  Ac  dcttodaac  k  in  cuftody  ;  to  warrants  to  confefs  judgments  in  other  aaiott^ 


k>  vk4^  jcci^  ibn  ^  aot  cttMC  5  Mod.  144.  Chuichy  t.  Roffc,  2  Ld.  Raym.  797.  Taaf- 
u ,  s^  »^'*»-  i  ^^'t.  !>««•  Hcko«be  v.  Wright,  Cowp.  141.  Of  courfe  they  do  not  apply  to  « 
r»w  •«  »  »^  ^^-^  «*  ^**v'si'»  oa  cnmiaal  proccfs.  Charlton  v.  Fletcher,  4  Term  Rep.  433.  Though JJ 
*»<  4^t^  v<^t  a?*  CVS- ?!•*«*  to  the  cafe  of  perfons  in  cuftody  of  Aeriffs'  officers,  yet  wheie  a  offjww 
L*iL«.  w«i  caittA  tT>»  •  pcWonet  in  cuftgdy  of  th^  mar/bal»  no  attorney  on  hU  part  being  prefab 


^ll^^^^,.^!  itMmsVit  ^«ce  of  aAoOicr  attorvy  on  h|s  pwt  ia.  not  acceffaiy.  W«I» 


In  apmffii  the  defendant  pkaded  non  affum^tt  infra  fix  annoi;  Sa<k.  s^, 
Ke  plaintiff  replied,  and  for  w^t  of  the  defendant's  joining  iflue  f\^^, 
Q  due  time,  the  plaintiff's  attorney  figned  judgment,  but  after-^  [^  ^^, 
vards  confented  to  accept  the  joinder  in  iffue ;  but  upon  motion  ney's  con- 

0  the  court  to  compel  him  to  accept  it,  it  was  oppofed,  becaufe  ?^^  *®  ^^ 
lie  plea  was  a  hard  plea,  and  the  client  had  notice  of  the  advan-  trdtion  wia 
1^,  and  ordered  the  attorney  |o  infift  upon  it.    The  court  faid,  bind  the 
lAt  Gnce  it  was  a  hard  plea,  they  would  not  have  compelled  him  j!*""5'  *'^ 
f  he  had  not  contented  to  wave  the  advantage;  but  now  they  saJk.  70. 
mmld  bold   him  to  his  confent ;  and  for  the  client,  he  was  F<*  3* 

•}  bound  by  the  confent  of  his  attorney,  and  they  could  take  no  f^i,.% 
lottce  01  nun.  i2Mod.Tft9« 

Spmb.  439t     [See  tic  Arkitramtnt,  (G).  Payment  of  a  debt  to  the  attorney,  is  payment  to  tbe  party  ;  - 
|«t  payment  to  an  agent  employed  by  the  plaintiff's  attorney,  merely  to  Aie  the  defendant,  is  not  fo« 
jfates  T.  Freckkton,  Doug).  6x3.     But  if  an  agent  in  town  take  money  out  of  court,  which  the  de« 
bdanthas  irregularly  paid  in  under  a  judge's  order,  that  ihall  bind  the  plaintiff,  and  be  a  wafer  of  thn 
Bcgaiari^.    Griffiths  v.  WiUi^s,  1  Term  Rfp.  710.] 

1  In  debt  the  plaintiff  by  attorney  cannot  enter  a  retraxit^  bpcaufe  ^  ^o-  5^* 
8iit  is  a  perpetual  bar,  and  in  nature  of  a  upleafe.  ^j^'  J*^* 

fok.  %%i.  In  trefpmfs  in  C.  1?.  there  was  a  verdid  for  the  plainti^,  and  his  attorney  entered  • 
rauz/jf  damia  as  to  part,  and  judgment  for  tlie  ttdt :  and  it  was  held,  that  the  attorney,  by  his  being 
CODflituted  attorney,  may  remit  damages,  and  that  a  remittitur  need  not  be  by  the  plaintiff /»  profrii 
M^,  as  a  retraxit  muft.  Salk.  89.  pi.  9.  Lvnb  anil  Williann.  Ld.  Raym.  589,  Coux  v« 
Lowtber. 

If  a  client  deftrcs  his  attorney  to  put  in  a  plea,  which  the  at-  Tenk.  fz. 
fprney  knows  to  be  falfe,  ip  fuch  C4fe  he  may  plead  guod  mn  fuit  J^hcrctw© 

:         -.v"   -'  r  '      '.  j\i/       I.      1        j-r  1.  f»      1  •'  brought  a 

^aaier  mformatuSf  and  thereby  he  dilcharges  his  duty.  writ  of  cr- 

Kf  and  the  attorney  for  one  of  the  parties  affigned  errors,  to  which  the  defendant  took  iflue,  and  the 
er  would  plead  in  abatement.    KuU  6  Mod.  40.     a  Stra.  783.     Barnard.  K*  B.  4.     Fiu^ib.  2« 
fad  Ut.  Errw, 

[A  remittit  damna  n^ay  l^  entered  by  attorney^  E»ri  of  Yar- 

mouth v» 

Raflel.     2  Ld.  Raym.  1142* 

The  warrant  of  attorney  continues  in  force  until  the  judg-  » Inft.  378, 
l^ent,  and  for  a  year  and  a  day  afterwards*  in  order  to  have  ^'***"  ^''"^ 
itecution.l  5** 


p) 


Of  the  Determination  of  his  Power ;  and  here- 
in of  difmiffing  or  changing  him. 


^T  an  order  of  the  courts  it  is  provided,  that  no  perfon  without  ^^  r««fl- 

rule  of  court,  order  of  the  judge  or  fecondary,  and  notice  to  f  j'^q^^ 
Ac  adveTfe  party  or  his  attorney,  Ihall  change  or  fliift  his  at-  44.-. 
torncy  (5);  or  if  done  by  fuch  order  as  aforefaid,  the  attorney  ^^^^^^"'^ 
?jewl]r  coming  in,  is  to  take  notice,  at  his  peril,  of  the  rules  in  ^  b,_  r^^* 
tnccaufc,  whereof  the  former  attorney  was  liable  to  take  notice,  1513. 
and  Ihall  alfo  pay  fuch  firft  attorney,  upon  demand,  all  fuch  fees  Macpheriba 
^  the  fecondary  fliaU  tax  to  be  due  to  him.  D  S  2  ?7. 

▼ajmelley  ▼.  Booth,  a  Atk.  g7.  Ld.  Hardwicke  faid,  that  he  did  not  know  that  a  60  derk 
2«d  not  be  changed  merely  at  the  plcafure  oi  the  party.  Taylor  v.  Lewis,  a  Vca.  ria.  Payment  t» 
■Bflaifttiff**  lau  actoiney^  changed  without  leaTfr  tf  the  court,  is  good.  Powell  v.  Little,  i  Bi*  Rep.  8 J 

10  That 


Jlibjuk.        That  where  the  attorney  for  the  plaintiff  or  defendant  &« 


]tcg,  137,  Ktain  another  attorney  to  manage  his  caufe,  the  attomef 
s^i*  againft  him  may  proceed^  and  is  not  bound  to  hinder  hia  dient'f 

cauie, 
Karm.  it.        If  A.  gives  a  warrant  of  attorney  to  one  to  confeis  judgaiat 

SlMwdl!  ^'  ^^  ^^^  ^^  '^*  ^7  turn  film  infmnahts  at  eight  in  die  morning,  aai 
^  at  ten  the  fame  day  A.  dies  before  the  judgoient  sa  figned  by  dw 

lecondary,  yet  the  judgment  is  regular, 
[(tf)  Wbere  A  warrant  of  attorney  to  confefs  a  judgment  is  not  rerocafal^ 
ytejQ4^  (19)  and  the  court  will  give  leave  to  enter  up  the  judgment  tbmi^ 
pMit  K-  the  party  does  revoke  it,  but  it  is  determinable  by  the  pirtp 
<«v|9d  the  death ;  but  if  the  party  dies  in  the  vacation,  die  attorney  bbj 
mTik'wir?  enter  up  the  judgment  that  vacation,  as  of  the  precedent  teni^ 
iwtcDui  and  it  is  a  judgment  at  the  common  law,  as  of  the  pccc^' 
sttOToej  to  dent  term,  (i)  though  it  be  not  fo  upon  thfe  ftatute  ot  firauiiiB 
Mse^l^tb.  f^pc^  of  purchafers,  but  from  the  figning;  alfo  the  attorocf 
liaioD,  «nii  mud  bring  in  the  roU  before  the  eficnn  of  the  fubfetjuent  Vey^ 
ffterwvdi     othcrwifc  the  court  will  not  admit  it  to  be  filed. 

pnd  before 

|«cisfftft)on  icknowledgedy  refoked  hit  wvrant,  the  court  wdqM  not  fofier  any  procee4i4g  «p0i  ^ 
jndgineat  without  their  leave.  Manfer  v.  Shelley,  Raym.  69.]  Salk.  87.  pi.  6.  FV<r  IU|B>H> 
Vatcb.  8.  Far.  z.  93.  1  Ld.  Raym.  766.  849,  850.  ft  Stra.  718.  88a.  1081.  Andr,  54.  f^ 
Barnard.  XL.  B*  357,  358.  404.  Caf.  Temp.  Hardw.  158.  Barnes,  170.  [[h)  A  jodgmeDC  a* 
tered  up  by  an  attorney,  on  a  warrant  of  attorney  given  to  him  after  the  death  of  lua  tteflator,  ai  tf  > 
tsrm  when  his  teftator  wai  alive,  will  be  iet  afide.  Gainibonwgh  ▼.  Fo4]w^,  Str.  iias.  Jf  k  ki 
made  appear  to  the  court  that  the  party  is  dead  at  the  time  of  moving  to  enter  up  judgtnenC,  tkaf 
will  not  allow  it  to  be  done,  s  Str.  1081.  But  this  ttlation  does  not  operate  in  advcrfary  foits.  SilM( 
V*  Ruflely  Ca.  Tcm.  Hardw.  |8|. 


(F)  Of  his  Fees  and  Difburfements,  and  the  Remedy 

for  the  Recovery  of  them. 


yt  Cro.      tdY  the  3  Jac.  i.  cap.  7.  it  is  enabled,  "  That  no  attorney,  fo-j 
:ar.  159.      Lj  «  licitor,  or  fervant  to  any,  (hall  be  allowed  from  his  cficnt 


Kuit 
Car. 

Maintel  ^  OT  mafter,  of  or  for  any  fee  given  to  any  fc.rjeant  or  counfcBor 
nance,  «<  at  law  J  or  of  or  for  any  fum  or  fums  of  money  given  for  co- 

tormf  d***  "  P'^^*  *°  (^)  *"y  clerk  or  clerks,  or  officers  in  any  court  or  cointt 
legeTa  fpe-  '^  of  record  at  {d)  Weftminjter^  unlefe  he  have  a  ticket  fubfcribe' 
ciai  promife  «*  with  the  hand  and  name  of  the  fame  ferjeant  or  counfeDoTi 
ftat^ute  ****.  "  ^^^^^  ^^  clerks,  or  officers  aforefaid,  tcftifying  how  mucH  he 
not  be  plead.  ''  hath  received  for  his  fee,  or  given  or  paid  for  copiesj  aod^ 
ed. Salk. 86.  «  what  time,  and  how  often;  and  that  all  attomies  and  foli* 
Comb.  116.  **  citors  (hall  {e)  give  a  true  bill  unto  their  mafters  or  clients,  or 
Al.  4..  So  if  "  their  affigns,  of  all  other  charges  concerning  tlie  fuits  which 
there  b«  cc  x)\tj  have  for  them,  fobfcribed  with  their  own  hand  and  namC| 
S^  aSH!  "  before  fuch  time  as  they  or  any  of  them  (hall  charge  their 
ration  { the  '*  clicnts  with  any  die  fame  fee  or  cnarges.** 

firftfor  ' 

work  done  in  profecuting,  &c,  sd.  Upon  an  oKecotorir  conlidenrdon  to  prafecote  aad  defiend  l«^ 
and  alleging  a  performance.  3d.  Upon  a  general  infimnl  CMn^utfifftt.  Cavth.  je7«  Show.  48.  S.  C* 
%  Barnard.  K.  B.   164.     {d)  Therefore  doea  not  extend   to  matters  tranTaoed  ij 


in,  or  whert  ^ 
^znm  H^efimififier,    Cartb.  14' 
ichcrwife  DOW,    for  if  any  fart  of  the  demand 


«f  the  bofinefs  was  done  in  an  inferior  court,  and  part  in  W^mififtr,    Cartb.  147.     [But  the  *w *• 

d  arife   from  the  conduct  of  bufinc£s  in  tsx  »- 


gpsMl 


dttotne^  jot 

^trH».€bift,t)ievrfaole  bill  will  be  refored.  Dovg.  199.  4  Tenn  Rep.  xs^^  Solf  tfaeM^olebefb^bAfi- 
Befs  <ione  at  the  feffioos,  e^  parte  WiUiamt,  4.  Term  Rep.  494,  Clacke  v.  Dooovaiiy  5  Term  Rep.  6^}^.% 
Und  tbcrefnetn  fuch  cafe  the  bill  muft  be  Tinned  and  delivered,  titd, '  A  fim'Urrule  prevails  ineifiiity,  UsA 
It  inAunb  difierence  H'ptrt  6f  thb  bctfiAels  be  done  ftk  fevera!  other  perfoas,  as  WeU  as  the  pwty  #h# 
ippliiet.  MarKnaor  v.  Saodiford.  3  &r.  Gk.  Ref»  933.  Bttt  If  the  %oUie  demtod  be  for  a>ttvey» 
inciQg,  the  ooufta  txH^i/tmiwflerviUl not intorfere.  U*  HHlier  v.  James,  Bancs,  41. 1  (e)  FuURtytk.  04^ 
IM  ^  Keb.  I  iS,  5x4.  Where  this  daofe  of  the  iHtute  wm  pleaded,  and  held  a  good  plea.  B«t 
■ftcsvtbe  CMttAorof  an  ittoitiejr  foed  for  feen,  the  Go«rt  heU  diat  it  was  kiot  fleoefTiry  to  hav«  tie  blM 
IfeBBd.  Cenb.  349.  Rep^  and  Oaf.  oF  Praa.  C.  P.  58.  [But,  onthe  defeadaal's  an<MrtakiBg  ko  p«y| 
Ae  ceart  wiU«  in  tlie  cafe  of  an  executor,  refer  it  to  be  taxed.  Imp.  K.  B.  48%.  WeAoa  v.  Po^ 
%  Scr.  x65(.  though  Che  prance  feems  to  have  been  'difiereot  formerly.  Andr.  276.  WeMis  t. 
IKcboHbo,  Bamet ,  1 19.  Lee  ▼.  Knigtit,  id*  !%%•  Chaipple  v.  Chapinian.]  This  afi  ttiay  be  gi^^  i^ 
ppideaoe  vpon  ws9  9jlumfju  pleaded  ta  an  aftion  bi«aght for  i«es.    Show.  Rep.  338k   it  ViB*  Abtv  7§» 

I    The  csecutor  of  an  attorney  brought  an  adion  for  fees  and  law  Salk.  89. 
bnfiiiefii  done  by  his  teftator }  defendant  moved  to  refer  the  plain-  P'*  '* 
pMF's  demand  to  the  mafter,  but  denied^  becaufe  all  the  bufinefs 
pras  done  in  another  court;  otherwifei  had  the  bufinefs  been  done 
in  this  courts  or  partly  in  this  \  and  befides^  die  plaintiff  was  an 
executor. 

JBhr  tiie  7.Gi9*  2«  cap*  23.^^/?.  (a)  23.   made  perpetual  by  (')Thisa£^ 
SO  Gm.  a.  cap.  19.  ftB.  75.  it  is  enaded,  «'  That  no  attorney  or  J^*^  ^J*" 
**  folicitor  fliall  eemmence  or  maintain  any  action  or  fuit  for  the  biu  of  feet 
^  fecOTery  of  anj  fees,  charges,  or  dilburfements  at  law  or  in  *°^***^- 
f*  e^ty,  undl  the  expiration  of  one  month  or  more  (^)  after  ^He^mrae 
^  fuch  attorney  or  folicit«r  reijpefiively  ihall  have  delivered  unto  attorney  and 
f^  the  party  or  parties  to  be  charged  therewith,  or  left  for  him,  foUator  xa 
f*  her,  or  them,  at  his,  her,  or  their  dwelling-houfe,  or  laft  staLizb.i. 
S  place  of  abode,  a  bill  of  fuch  fees,  charges,  and  di(burfementS)  c  13.  f.  6* 
.f*  written  in  a  common  legible  hand,  and  in  the  Englijb  tongue,  C^"^  ^^^ 
**  (except  law-terms  and  names  of  writs)  and  in  words  at  length,  juri^aiU 
5  (except  times  and  ( r )  fums)  which  bill  (hall  be  fubfcribed  with  of  the 
**  the  proper  hand  of  fuch  attorney  or  folicitor  refpe£l:ively  (i),  ***"'^  J* 
^  and  upon  application  of  the  party  or  parties  chargeable  by  fuch  mi^  be  »- 
^*  bill,  or  of  any  other  perfon  in  that  behalf  authorized,  unto  the  ferred  to  be 

*  lord  high  chancellor,  or  the  mafter  of  the  rolls,  or  unto  any  of  ^^  *  "** 
**  the  courts,  or  unto  a  judge  or  baron  of  any  of  the  faid  courts  cord'mgiy* 
^  r^pe&ively,  in  which  the  bufinefs  contained  in  fuch  bill,  or  been  done, 

*  die  greateft  part  thereof  in  account  or  value,  (hall  have  been  'J(*f  «?p'<>)^ 
^*  tnmfaded ;  and  upon  the  fubmiflion  (e)  of  the  faid  party  or  into  couit 
J*  parties,  or  fuch  other  perfon  authorized  as  aforefaid  to  pay  the  the  fum  re. 
«  whole  fum,  that  upon  taxation  of  the  faid  bill  (hall  appear  to  "„X!.'^'** 
^  be  due  to  the  faid  attorney  or  (blicitor  refpedively,  it  (hall  and  mount  of 

"  may  be  lawful  for  the  faid  lord  high  chancellor,  the  faid  maf-  ^f!  P^^"; 
^  tcr  of  the  rolls,  or  for  any  of  the  courts,  or  for  any  judge  or  Jhc/umtbat 
^  baron  of  any  of  the  faid  courts  refpeftively,  and  they  arc  Aouidbede. 
"  hereby  required  to  refer  the  faid  bill,  and  the  faid  attorney  or  duacd,  if 
*•  folicitor's  demand  thereupon,  (although  no  (/)  aftion  or  fuit  jtf^rwvd^ 
**  (hall  then  be  depending  in  fuch  court  touching  the  fame,)  to  repiid. 
^  be  taxed  and  fettled  by  the  proper  officer  of  fuch  court,  with-  ^^^l 
**  out  any  money  being  {g)  brought  into  the  faid  court  for  that  g,  -J^clj. 
^  purpofe;  and  if  the  faid  attorney  or  folicitor,  or  the  party  or  Dougi.  aoo, 
•*  parties  chargeable  by  fuch  bill  refpeAively,  having  due  notice,  ^.'""  T\.' 

*  Audi ztfbfe  or  neglcft  to  attend  fuch  taxation,  the  faid  officer  ^^^q\  ,/ 

5  *'  may  Uid. 


3o»  uttumt^* 

<5)  ifaaion  ^  may  proceed  to  tax  tlie  faid  bill  tit  parte^  (petidm^  which  refai^ 
5^0***^^  "  ^^^^  ***^  taxation  no  a£Hon  (hall  be  commenced  or  profecutcA 
tspintioQof  "  touching  the  faid  demand ;)  and  upon  the  taxation  and  fettle^ 
smooth  af.  <^  mcnt  of  fuch  bill  and  demand^  the  faid  party  or  parties  fliaH 
Sery  of  tte'  *'  forthwith  pay  to  the  faid  attorney  or  folicitor  refpedively,  or  to 
uii»  it  ii  a  '^  any  perfon  by  him  authorized  to  receive  the  fame,  that  ihall  be 
ground  oi  €€  prefcut  at  the  faid  taxation,  or  othcrwifc  unto  fuch  other  per- 
■ot  of  mo*'  '*  ^^^  ^^  perfons,  or  in  fuch  manner  as  the  refpedive  court  afore-^ 
tion  to  ttxf  *^  faid  fliall  dire^,  the  whole  fum  that  fliall  be  found  to  be  or  re- 
froccediogt.  €t  main  due  thereon  j  which  payment  (hall  be  a  full  difcharge  of 
Hm^  v.  „  ^j^^  f^j^  j^yj  ^j  demand  5  and  in  default  thereof,  the  faid  party 
Barnes,  123.  *^  OX  parties  ihaH  be  liable  to  an  attachment  (h)  or  procefs  of  con- 
But  id  order  €c  tempt,  or  to  fuch  Other  proceedings  at  the  eledion  of  the  faid 
«ttor»ey*to°  "  attomcy  or  folicitor,  as  fuch  party  or  parties  was  or  were  before 
/tfo/hisbiil,  "  liable  unto:  and  if  upon  the  faid  taxation  and  fettlement  it 
kh notne-  <c  (haU  bg  found  that  fuch  attorney  or  folicitor  (hall  happen  to 
he  JEuld*'  '*  ^^^^  ^^^"  overpaid,  then  in  fuch  cafe  the  faid  attorney  or  foli^ 
deliver  it  a  **  citor  refpcftivcly  {hall  forthwith  refund  and  pay  unto  the  party 
month  be-  tf  qj.  parties  entitled  thereunto,  or  to  any  perfon  by  him,  her,  at 
muftnotin.  **  'hem  authorized  to  receive  the  fame,  if  prefent  at  the  fettling 
deed  pro-  "  thereof,  or  otherwiie  unto  fuch  other  perfon  or  perfons,  or  ift 
^"*  '-VTb  **  ^^^^  manner  as  the  refpeftive  court  aforefaid  (hall  dired,  all 
•forprifc}  ^  '*  f^ch  money  as  the  faid  officer  fliall  certify  to  have  been  f6 
Murphy  ▼.  ««  over-paid  •,  and  in  default  thereof,,  the  faid  attomcy  or  fo^ 
£S"*S'-  "  ^^^^^^^  refpeftively  fliall  in  like  manner  be  liable  to  an  attach- 
chequer, '  ''  mcnt  or  proccfs  of  contempt,  or  to  fuch  other  proceedings  at 
1793.  But  <«  the  elefiion  of  the  faid  party  or  parties,  as  he  would  have  bceA 
htimc*^*^"  "  fubjeft  unto  if  this  aft  had  not  been  made :  and  the  faid  refpec- 
enoughfor  **  tivc  courts  are  hereby  authorized  to  award  the  cofts  of  fuch 
the  plaintiff  «  taxations  to  be  paid  by  the  parties,  according  to  the  event  of 
to^^fore  "  *«  taxation  of  the  bill,  (that  is  to  fay)  if  the  bill  taxed  be  lefs 
the  trial,  *^  by  a  fixth  part  (1)  than  the  bill  delivered,  then  the  attorney  olr 
that  is  fuf-  t€  folicitor  is  to  pay  the  cofts  of  the  taxation ;  but  if  it  fliall  not 
Martin  ▼•  **  ^^  ^^^^>  ^^^  court  in  their  difcretion  fliall  charge  the  attorney 
Winder,  *'  or  client,  in  regard  to  the  reafonablenefs  or  unreafonablenefs  (ft 
1. 23  0.3.  u  fuch  bills.'* 

Dougl.  199. 

The  obje^  of  the  legiflatare  in  making  thii  requifition  was,  that  the  client  may  have  due  time 
to  examine  the  charges,  and  uke  advice  upon  them  if  necen*ary  ;  and  therefore  the  attorney  muft  aoc 
only  deliver  the  bill,  but  leave  it  with  the  client}  if  he  take  it  back  again,  the  ftatute  it  not  coin- 
plied  with*  Brooks  v.  Mafon,  i  H.  Bl.  Rep.  ago.  x  Str.  633.  It  feemeth  to  have  been  formerly 
a  common  praAicc  with  attornies  to  deliver  in  their  bills  at  any  time  pending  the  fuit.  Bamavd* 
K.  B.  3i6«  But  the  client  haying  this  time  given  him  to  examine  the  bill,  and  a  fummiry  way  6f 
'  trying  the  reafonablenefs  of  the  items  by  reference  to  the  mailer,  ihall  not  be  allowed  if  he  pat  the  attor- 
ney to  his  adion  to  difcufs  the  items  at  the  trial  j  for  if  the  bafinefs  were  really  done,  the  delay  of  the 
Pendant  for  more  than  a  month  in  objeding  to  the  quantum,  is  an  admiffion  that  he  thinks  tb^ 
zeafonable.  DougL  198,  199.  Williams  v.  Frith,  Harper  v.  Till.  But  a  bill  may  be  taxed  afte 
adion  bffoaght,  and  at  any  time  be<x>re  verdidl^  or  judgment,  if  the  money  be  net  paid.  Shaw  ▼. 
Pickering,  B.  R.  M.  30  G.  3.  Dougl.  198.  notes,  (c)  By  xi  G.  a.  c.  13.  f.  c>  the  bill  m^y  be 
written  with  fuch  abbreviations  as  are  commonly  ufed  in  the  Englifli  language,  (d)  Tltmtion  tannot 
leguUffly  be  applied  for  before  bill  delivered.  Cowper  v.  Milbum,  Barnes,  xa6.  bnt  tht  delivery  bf 
the  bill  may  be  compelled.  Imp.  K*  B.  479.  {e)  Where  a  perfon  who  has  obtained  an  order  of 
taxation  dies,  his  reprefcntative  ihall  not  revive  it,  but  on  an  underuking  to  pay.  a  Atk.  114. 
(/)  Heretofore,  it  feemcth,  that  no  rule  could  properly  be  made  for  taxation,  unlefsth^re  was  an  adtoo 
fending  upon  the  bill.  Springate  v.  Springate,  Saik.  33a.  {g)  The  year  before  this  ftatttte  pafllHy 
l^ord  Chancellor  King  declared,  that  bt  firft  introduced  the  pradVtce  of  bringing  in  the  money  into  tlie 
CMim  of  law  when  he  was  Lord  Chief  Juilice  C«  P.  j  and  that  the  CuAC  rule  was  afterwards  adopted 


0ttotnep*  30J 

IffAt  court  of  K.  B. ;  for  the  ftrty  bebg  ftoppcd  frMn  fuiag  at  laW|  lie  tKouglrt  it  lealbnaUe  tluK 
the  tVLonej  ihoald  have  fecuxity  for  his  money ;  but  his  Lordftip  xefuied  to  do  it  m  chaaceir* 
Mof.  68.  p.  40.  And  this  was  thought,  faith  Lotd  Hardwicke»  a  great  hardfhip  on  clients  at  (he 
time  of  makkiag  the  ad,  becaufe  ao  attornqr  might  make  a  very  unreafonble  bill,  and  put  a  burtheii 

.on  bii  client  Co  ttik  it :  the  ad  therefore  varied  the  rule  both  of  courts  of  common  law  and  equity  { 
&  that  the  clicnc  fubmitting  to  pay  what  ihould  become  due,  the  bill  (hould  be  used,  and  that  without 
bringiiigthe  money  into  court*  2  Vex.  451.  In  general,  accounts  cannot  be  taken  on  taxation  of  a 
bOi,  much  lefs  can  the  dtent  after  taxation  allege  ao  antecedent  demand,  and  defire  to  have  that  de- 

,4nAed ;  this  would  be  to  open  a  judgment,  (for  this  is  a  judgment  of  the  court  upon  the  client's  own 
iahol&oa  to  pay  what  may  be  due,)  and  would  make  thefe  things  fo  uncertain  that  there  would  be  »» 

'tad  of  them.  Ihid,  ^b)  In  equity,  after  taxation,  the  folicitor  may  take  out  an  atucbroent  for  the 
Mil  widHMit  firft  of  alt  taking  oot  ^Jukfpena*  fiuc  he  muft  previously  kave  a  copy  of  the  order  of 
taxation,  and  the  mafter*s  report  of  the  fum  ac  which  the  bill  is  taxed,  at  the  client**  houfe.  i  Atk.  1x4. 
Barnard.  Ch.  ft66.  (i)  But  the  executor  of  an  attorney  pays  no  cofts,  although  above  a  iixth  part  be 
taken  off.    WeAon  v.  Pool,  2  Str.  1056.     Where  an  attorney  accepted  a  lefs  fum  than  he  demanded 

.in  difehatge  of  his  biH,  and  the  bill  was  afterwards  taxed,  and  a  fixth  part  of  the  fum  originally  de- 

tmanded  nkenoff)  the  court  confidered  the  fum  accepted  in  full  of  his  bill,  as  his  demand  j  ani 
theKfbre  that  he  was  not  abfolutely  liable  to  pay  the  coils  of  taxation.   Ecollier  v.  Dutour,  Barnes,  X28.] 

[A  folicitor  cannot  bring  a  bill  in.  equity  for  his  bill :  nor  can  Parry  ▼• 
he  go  there  for  an  account  after  his  bill  has  been  taxed)  upon  ^*^"> 
the  ground  that  the  officer  has  not  m^de  proper  allowances.  oflbaidift^* 

V.  Crofs,  Com.  Rep.  61 1« 

Where  a  client,  unaflifted  by  an  attorney,  has  paid  a  law-bill,  WaimeOey 
^and  accepted  of  a  receipt  for  it,  a  court  of  e<juity  has  allowed  ]^'^^^^ 
:him  to  open  the  whole  account  notwithftanding,  and  to  take  ex-  seetoo  sir 
ceptions  to  any  improper  or  extravagant  charges.     And  where  a  WiiUam 
client  has  given  an  attorney  a  bond  or  mortgage  to  fccure  the  g^^'^^^* 

Ciyment  of  what  was  charged  to  be  due  to  him  on  account  of  a  2  Atk.  2^ 
,   w-fuit,  the  courts  of  equity  have  relieved  the  client  and  or-  P«ofv. 
.  dcrcd  the  bill  to  be  taxed :  and  the  ground  on  which  this  relief  ^^  I^jJ^ 
is  given,  is,  the  great  power  and  influence  which  the  attorney  bot,  1x5. 
has  over  his  client.    Per  Lord  HarJwich.  Newman  v* 

Payne,  4  Br.  Ch.  Rep.  acc« 

A  folicitor  having  taken  a  judgment  of  his  client  for  400/.  Draper*« 

-whiUt  the  caufe  was  depending,  and  feveral  extraordinary  charges  ^^qJJ?^ 

appearing  in  the  bill.  Lord  Hardnvicke  referred  it  to  be  taxed,  aAtk. 295. 

KWugh  it  had  been  adjufted  and  allowed  feventeen  years  before,  4  Br.  Ch. 

,  «nd  ordered  the  judgment  and  fecurities  to  be  given  up.  ^'P*  ^'  ^" 

An  attorney  cannot  be  compelled  to  deliver  up  any  deeds,  or  €«nh.  43. 

,  writings  belonging  to  his  client,  which  may  come  into  his  hands  !  T^rm 

i^in  the  courfe  of  the  bufinefs  in  which  he. hath  been  engaged.  Rep.  n^ 

^  Until  his  bill,  taxed  by  the  proper  officer,  hath  been  paid.    But  ^^^'  3«9« 
:  whether  he  have  fuch  a  lien  upon  deeds  and  writings  the  pro- 
^l^rty  of  third  perfons,  which  he  hath  fo  become  poflelTed  of,  is  a 
^  tsatter  of  doubt. 

t     Where  an  attorney  had  been  employed  by  one  who  afterwards  P^k  v. 

kcsune  bankrupt,  and  the  affignees  petitioned  to  have  the  papers  c!p^^' 

delivered  up,  and  that  the  attorney  might  come  in  for  his  de-  Tr.  J7SI. 

'  taaaiA& pari  paffu  with  the  other  creditors ;  the  Lord  Chancellor  ^ parte 

^  fiud,  that  the  attorney  had  a  lien  upon  the  papers  in  the  fame  f  "f!' ^*^ 

inanner  againft  the  affignees,  ae  againft  the  bankrupt;  and  though  7  Via^  Abr. 

L Jt  doth  not  arife  by  any  exprefs  contraft  or  agreement,  yet  it  is  74«  » ^^ 

Jtt  effeaual,  being  an  implied  contraft  by  law^   But,  he  faid,  ^^f,^ 
that  papers  received  after  the  bankruptcy  could  not  be  retained. 
■                                                                                                An 


)64  dttocne{f« 

HovgL  231      An  attoTHey  htth,  in  coDfi<ienitiGti  d  his  trooUc^  i&d  die 
)  ^^        money  he  Is  in  diiburfe  for  his  client,  a  right  to  be  paid  out  of 
the  duty  decreed,  or  money  recovered  by  him.    If  uich  aaoney 
come  tothe  attorney's  hands,  be  may  retain  to  the  aoKWiit  of  faisbiH. 
He  may  (top  it  in  tranfitu,  if  he  can  lay  hold  of  it.    If  he  apply 
to  the  cowrt,  they  will  prevent  it  from  being  paid  over  tiu  his 
demand  is  fatisfied  ;  and  it  feemeth,  that  a  payment  by  a  defend- 
ant after  notice  from  an  attorney  not  to  pay  it  till  his  bill  is  dit 
charged,  would  be  a  payment  in  his  own  wrong,  and  like  paying 
9  K.  BL      a  debt,  which  hath  been  ai&zned,  after  notice.    He  is  entMed  to  . 
^'  1^'    be  paid  out  of  money  levied  by  a  IherifF  upon  an  execution  unda 
a  judgment  recovered  by  his  client ;  notwithftandii^  the  flieiiff 
may  have  had  notice  from  the  party  againft  wiiom  the  execntioii 
liTued,  to  retain  the  money,  as  the  court  would  be  moved  to 
fet  afide  the  judgment  for  irregularitv;  and  notwithftanding  a 
docket  may  have  been  (truck  againft  the  client  becoming  a 
bankrupt. 
Owfton  T.        The  aflignees  of  a  bankrupt  cannot  take  out  of  court  mo- 
O'Bryui,      ^Qj  n2id  in  by  a  defendant  in  an  a&ion  at  the  bankrupt's  fuit, 
•^•'"5-  till  they  have  paid  his  bill. 

S«it%  It  hath  been  determined  in  equity,  that  he  hath  a  Hen  on  a 

A  ^hT***'  lunatick*s  eftate  for  money  expended  by  him  in  fuxts  at  law  aod 
B^pMTt^*  in  equity.  But  the  reporter  queftions  this  dodrlne.  However, 
Price,  in  a  cafe  in  the  following  year,  on  a  petition  by  a  folicitor  t» 

s  Yes.  407.  jj^  pj^jj  j^jg  jjjji  Qf  Q^f^  fQf  taking  out  a  comminion  of  lunacy, 

out  of  the  lunatick's  eftate,  and  not  to  be  obliged  to  come  imder 
a  commif&on  of  bankrupt  which  had  iflued  againft  the  peifott 
who  took  out  the  commiffion  of  lunacy ;  Ijxa  Hardmcie  fidd, 
that  folicitors  have  this  equity  allowed  them  to  be  entitled  to^ 
fatisfadlion  out  of  the  fund  for  their  expences,  whether  in  tlie 
way  of  fuit,  or  profecution  in  lunacy,  or  bankruptcy. 

3  Adt.  7»a  His  lien  upon  a  duty  decreed  his  cUent  gives  him  a  picfaeucc 
t6  fpecialty  creditors. 

Sluvfton  ▼.       If  employed  in  a  fuit  by  h\Aand  and  wife  for  a  term  of  ycaa 

^V^Abr.  "^  ^^S^^  ^  ^^^  ^^^"^^  ^°^  ^  huflbaad  die  leaving  no  aflc% 

203!!^  '  equity  will  decree  him  fatisfa6Hon  ovt  of  the  profits  of  the 
term. 

a  Vfs.  s5»  The  courts  will  not  permit  an  attorney  to  be  deSeatsd  of  dil^ 
remedy  for  his  cofts  by  coUufion  between  his  client  and  die  de* 
fendant;  as  where  a  client,  at  whofe  fuit  a  defendant  -was  fai 
cnftody  for  non-payment  of  cofts  taxed  for  icandal  and  iiapeni*. 
nence,  executed  a  mere  voluntary  releafe  to  the  defendant  widi* 
out  the  knowledge  of  the  derk  in  court,  die  chancellor  wookl 
not  difcharge  the  defendant  till  he  had  paid  the  derk  his  fees* 

1>9«S^  ft^S.      This  however  is  to  be  confined  to  cafes  of  fraud  and  coIh« 

a,  V«.  9,y  £^„ .  for  if  the  cfient  has  fairly  and  honeftly  tenninaled  the  af- 
fair with  his  adverfary,  and  the  wbJe  debt  imd  oofts  have  been 
paid,  thb  equity  cannot  be  fet  up  againft  the  defendant. 

t  H.  BL         ^^^  attomey^s  lien  upon  the  cofts  is  fubjedt  to  the  oq^uitaUB 

WLe^l  S3,     claims  of  the  parties  in  the  caafc« 

a  Bi.  R».  8»7. 

But 


attorney*  30^ 

But  where  a  party  againft  whom  a  judgment  hath  b^en  oh-  ^Ttna 
taincd  applies  to  get  rid  of  the  judgment,  the  court  will  take  ^*P'  "3* 
care  that  the  attorney's  bill  is  fatisfied. 

As  where  ^.  recovered  againfl:  /?.,  and  B,  recovered  againd  j1. 
and  C,  and  B,  moved  to  fet  ofF  the  damages  which  he  had  reco- 
vered againft  thofe  obtained  by  ^  ^  the  court  infifled  upon  his 
Undertaking  to  fatisfy  the  bill  oi  AJs  attorney  in  the  firft  af^ion, 
he  having  a  lien  on  the  judgment  for  his  cofts. 
If  a  folicitor  recover  an  eftate  for  his  client  in  equity,  and  the  Ambl.  102. 
;  dient  die,  he  lofes  his  lien  upon  the  eftate  in  the  hands  of  the 
heir  at  law ;  but  if  the  fuit  be  revived,  the  lien  will  revive  too. 
I  .Ar  Lord  Hard*wich.2 

(G)  Of  the  Privileges  which  an  Attorney  has* 

A  TTORNIES  have  (a)  privilege  not  to  be  fued  in  any  other  *  Leo.  a  56. 
courts  except  thofe  in  which  they  are  fworn  and  admitted,  ^^f^*^^^ 

Iwcaufe  of  the  prejudice  that  may  accrue  to  the  bufincfs  of  thofe  andTitlc'* 
'  courts  in  which  their  attendance  is  required ;  neither  are  they  to  Matewent. 

he  held  to  fpecial  bail,  becaufc  they  are  obliged  to  attend,  and  ^^.y^"^*^'* 

tbcreforc  are  prefumed  to  be  always  amefnablc;  alfo  as  officers  of  litdrney  * 
'■■  the  court  they  are  entitled  to  the  procefs  of  attachment,  and  may  Aaii  not 

fue  by  attachment  of  privilege.  kjr "** 

iRoU.  Abr.  174.     Bro.  Superjtdcai  7.     9  H.  6.  44.    [But  afbions  ^ui  tarn  are  not  conftdered  ax  the 

'  ipag'ifutts.  T.  Raym.  275.  i  Bl.  Rep.  373.  Cowp.  367.I  Nor  untefs  there  be  the  fame  re- 
Aedjr  in  hii  own  court ;  thetefore  ihail  not  have  it  when  money  is  attached  in  his  hands  by  foreign  at- 
taciiaient  in  the  (bcrifT's  court  in  Londw,  Sand.  67.  yuis  Comb.  427.  Nor  in  an  action  real  againft 
in  attorney  of  the  Kiog^s  Bench.     Sand.  67.     Nor  appeal  againft  an  attorney  of  the  Common  PJeas. 

;    Saod.  if.    Nor  when  be  fucs/  or  Is  fued  in  amer  dreif,  a$  executor  or  adminlftrator.     12  Mod.  316. 

.  I^'  Rayin.  533.  Hob.  177.  Salk.  »•  p).  4.  Nor  when  one  attorney  fues  another,  if  boih  of  the 
fame  court  %  Mod.  298.  2  Roll.  Abr.  274.  Barnes,  3;. ;  [for  if  of  difterent  courcs,  the  plaintiff  is 
tntitled  to  his  privilege.   2  Str.  1141.    i  Bl.  Rep,  19.]     Nor  when  he  joins,  or  is  joined  in  the  fame 

;   idioowith  others.     Vent.  298.     Dyer,  277.     Godb.  lo.     2  Roil.  Abr.  275. 

Alfo  if  an  attorney  of  any  t>f  the  courts  of  ^<y7w/«/for-hall  Cro.  Car# 
;  le  chofen  conftable,  he  ma.y  have  a  writ  of  privilege  for  his  3^^^*    ^ 

difcharge,  for  his  attendance  being  ncceflary  in  thofe  courts,  it  M^rch,  30. 

is  apparent  that  he  cannot  execute  any  inferior  office  in  perfon  j  v^it.  16. 
■  and  this  privilege  he  (hall  have,  not  only  where  there  is  no  fpe-  *?* "  ^^J' 
:  ■  rial  cuftom  concerning  the  ele&ion  of  conftables,  but  alfo  where  Lev.  265.' 
"  they  are  chofen  by  a  particular  cuftom  in  refpeft  of  their  eftates,  ^^ym,  i^^ 

«r  otherwifc,  for  that  no  fuch  cuftom  fliall  be  intended  to  bt 

<kore  ancient  than  the  ufages  of  thofe  courts^  and  therefore  (ball 
'  five  way  to  them. 

rUitiU  PrivUege,(B). 


Vol.  L  X 


3o6  attorncp^ 

(H)  Of  OfFenccs  and  Mifbehaviour  for  which  he 
is  punilhable;  and  herein  of  the  Form  of  the 
Proceedings  againfl  him. 

»Hawk.  A  TTORNIES  arc  officers  of  the  court,  and  liable  to  be  pu- 
F^C.  »i7,  r\  niflicd  in  a  fummary  way,  either  by  attachment,  or  having 
St.W?i.ai.  their  names  ftruck  out  of  the  roll  of  attornies,  for  any  ill  prac- 
«•  «9*  tice  attended  with  fraud  and  corruption,  and  committed  againft 

StUe^^iJd^  the  obvious  rules  of  juftice  and  common  honefty:  but  the  court 
Cro.Car.7'4.  will  not  eafily  be  prevailed  on  to  proceed  in  this  manner,  if  it 
6  Mod.  16.  appears  that  the  matter  complained  of  was  rather  owing  to 
Mod.  100.  "cg'c^  or  accident,  than  defign  \  or  if  the  party  injured  has 
31  Mod.  other  remedy  provided  by  a£l  of  parliament,  or  adion  at  law* 
^51.  318.  ' ^ 

440.  583.  657.  666.  Fitemaoy  74.  4  Mod.  367.  »  B1.  R«p.  991.  4Borr.  S060.  Pitt  n 
Yalden.  [An  attoriKy,  convicted  of  fdoinj  and  puniOiod  for  it,  w««  ilrack  off  the  roll  as  a  pcrte 
unfit  for  the  piofBflion«  though  no  particular  mifcondiid  was  imputed  to  him.  E*  parte  Biowaially 
Cowp*  819*  J 

3SE.3.8,b«  But  if  an  (a)  attorney  take  upon  him  to  profecutc  or  defend 
fiSir'no?.  *  ^^^^  ^^^  another,  without  any  manner  of  direSions  from  him, 
X  Wilf.  30.  the  court  will  grant  an  attachment  againfl  him.  [So  if  he  put 
OpMnheim    another  attorney's  name  to  prbcefs  without  his  authoriry.] 

3  Borr.  10.1  («)  Alfo  a  pcrfoo  uking  apon  himfelf  to  profccute  or  defend  any  adion^  who  is  no  at- 
tomej)  is  liable  to  be  poniilied  in  this  maaaer,  whether  he  bad  any  diiedions  or  not.  2  Hawlc  P.  C 
S17.  In  ftri^tnefs,  he  is  liable  to  be  puni&ed  unlefs  be  record  his  auchori^  or  warrant  of  attorn^  ta 
time*    %  Hawk,  P.  C.  117.     See  too  15  G.  3.  c.  So.  f.  13.9  Qfc. 


%  Hawk.  Attornies  are  alfo  punilhable  for  bafe  and  unfair  dealings  to- 

fi^**T^*  wards  their  clients  in  the  way  of  {h)  bufinefs,  as  for  protradtng 

Ly/keT'*  fuits  by  little  Ihifts  and  devices,  and  putting  the  parties  to  unnc- 

50.  ceflary  expences  in  order  to  raife  their  bills;  or  demanding  fee» 

O)  Wbert  {q^  bufinefs  that  ncrer  was  done ;  or  for  {c)  rcfufing  to  deliver  up 

guilty  of  ^®  ihtir  clients  writings  with  which  they  had  been  entrufted  in 

groCt  ncgii-  the  way  of  buHnefs,  or  {(Tj  money  which  has  been  recovered  and 

***rS  ^u  '^^^^^^  ^7  ^^^^  to  ^beir  client's  ufc;  and  for  other  fuch  like 

vIpoA  mo.  g<o(s  and  palpable  abufes. 

lioa,  compel  them  l»  indemnify  their  ciients  from  the  coa(e^<ience/.  Fawkes  ▼.  Pratr>  i  P.  Wma. 
503*  Btti  £>r  a  raer«  miftako»  the  clients  will  be  lefc  l»  their  ominary  remedy.  Baiker  ▼.  Bncfer, 
m  Bl.  Rep.  780.]  (<*)  But  the  conrt  will  fddom  grant  an  aitJchxTKat  for  the  decainer  of  fach  writ- 
Ings  or  money,  without  lirft  making  a  iule  on  the  anocney  10  d^Uver  them  to  ti.e  party ;  alfo  it  wJi 
jttdify  an  aic\irney*s  detainiug  fuch  writings  or  money  for  bis  fcviuity,  tiU  he  be  paid  atl  his  joft  fce»; 
»or  will  i:  ever  intctpo&  in  this  manner^  as  to  any  wntiof  s  or  aBoner  received  by  an  attaney  os  ni^ 
other  account,  excep:  only  in  his  way  of  bo(sncfs  as  an  attorney,  but  will  Icav^  the  party  to  his  ords. 
naiy  remedy  by  ai^iaa.  Salk.  S**.  pC  5.  [Bat  in  the  cafe  of  Strong  t.  How,  dioagh  it  appMiCid  thag 
the  deeds  did  not  come  into  the  hands  of  the  attorney  in  the  way  of  his  fwfcffinn,  yet  the  coart  ocdeicA 
lum  10  deliver  them  up«  ochcnrile  aitachaent.  Str.  6s i*  S  Mod.  33^.  S.  C*  And  atke  otdai 
WAS  mMc  »n  5  Teim  Rep.  ^76^  whcce  they  came  into  his  potTefian  as  Iteward  of  a  court  and 
tecciter  of  rents.  Where  an  attorney  accxcntJiUy  U-tt  a  derd  cncr«fted  to  his  caic,  an  atrachoKot 
WAS  g^JA^^l,  bat  ordered  to  iie  in  the  ollice  bil  firmer  dired^cos.  The  aaode  of  proceeding  in  tilts  cafr 
fcv'ms  to  be,  t^^r  the  ptA':at::}  to  d^e  a  bui  In  cx^ity  againft  the  attoracy  lor  a  ditcovciy  of  the  deed  ; 
the  essence  of  ax>  rj  lb  to  be  pA-i  by  the  attonwy.  Court  v.  GUtxft,  s  Baraai^.  K.  R*  &6}. 
Where  an  attw^o  tfetirered  bu.k  a>  his  client  a  deed  which  he  had  lecenred  fnm  kka,  the  cosrC 
wv<»Ui  not*  u(sn  the  m^<>a  of  a  th*^.i  perioa  by  wh^>m  the  deed  h«d  been  lent  to  the  daeett  paM  a 
r>ii«  a|:A>n.\  c^  auonKy  to  de'Iw  it  up.  EXxra  «  case,  Str.  C4*.  Whete  it  appears  that  a  dMtA 
fet4.«  h  £;?.x.Tt4  IB  ihf  «c:d$,  the  csuit  win  cake  a  iBc«h:y  Ma  chr  ftuSm  t»  vlMn  chcy  b>» 


^Hita  jDtuerela*  307 

b  produce  tlicm  on  demand  for  the  infpeftion  of  fuch  third  perfoo.    Hagbei  t.  Mayie, 
Term  Rep.   17 j.     An  attorney  of  one  court   pradifing  in  another  court,    thereby   becomei 
icfiiabk  in  Uus  inftance  to  the  jurifdldicm  of  fuch  other  court.     X  Mod.  340.J     (d)  Attorney*  em* 
nfinf  their  cfienca*  j&oney  excepted  out  of  the  iniblvent  debtors  ad. 

Attornxes  are  punifliable  for  difobeying  the  rules  of  court,  of  Cro.Car.74. 
hich  they  hare  notice;  cither  eikprefslv  or  impliedly ;  alfo  for  ^^»  *4'" 
igitig  a  wnt,  or  any  othet  matter  of  record,  or  but  attemptmg  pi  ^g.  '^ 
» do  it ;  or  for  taking  out  a  capias  which  has  no  original  to  war-  Fits,  jft* 
int  itj-  or  for  receiving  money  of  a  client  for  fuing  out  an  origi-  '^^e'  ^* 
il;  and  alfo  for  the  fine  due  thereon  to  the  king,  where  in  «.*    Bro.^  i 

nth  no  original  was  fued  out,  not  any  fine  paid  to  the  king;  or  Prwikge^  ^ 

NT endeavouHng  to  impofe  upon  the  court;  as  by  cauGng  an  ac-  J|^  gg 
on  to  be  brought  againft  one  in  it,  by  collufion,  without  any  2  Hawk, 
ift  ground,  in  oHcr  thereby  to  entitle  the  party  to  the  privilege  **'•  Cr.  145, 
f  the  court,  and  afterwards,  upon  the  examination  of  the  mat-  f/?** 'u"* 

-   •  --/.••  r  ir  *  e  *  e  •    •  ••  1  torn.  Ulg. 

ar  in  court,  givmg  a  falfe  account  of  it;  or  for  giving  direc-  475.    ao 
008  to  a  flicriff  concerning  what  perfbn  he  ihould  return  on  a  H.6.57.a« 

M-  xoi.  Hetl.  ft9«  [See  too  ieveral  other  inftances  where  attomiea  are  puniihable.  Str.  410* 
76.  S99. 1024.  C.  T.  Hi  X31.  237.  Andr.  275.  a  Barnard.  IC  B.  atp.  Bl.  Rep.  2«  Thft 
itting  oif  the  roU  ia  not  to  be  underftood  as  a  perpetual  diCibUity,  hut  may  be  confi^ered  in  the  light 
Ta  fofpeafion  only,  and  the  party  may,  if  the  court  fees  caufe,  be  re-admitted.     Rex  v.  Greenwood^ 

i  Rep.  22}.] 

*  Aa  attorney  ordered  to  pay  cofts,  (ai  well  ai  his  client)  having  joined  iu  an  affidavit,  to  fapport  n 
nvoioui  complaint,  and  made  lefentful  dedarationi,  which  /hewed  him  to  be  perfonaUy  aAive  in  iu 
Barr.  654, 

*  [If  attomies  do  any  thing  wrong  qui  attomies  in  inferior  Efaai  r. 
wirts,  the  fuperior  courts  will  punilh  them  for  it,  for  they  ][*^^^g 
•nnot  a£l  in  the  former,  unlefs  they  arc  admitted  of  the  latter.]    *   '  ^  *• 


;3(uDita  Querela. 


N  cuika  querela  is  a  writ  to  be  delivered  againft  an  unjuft 
^  judgment  or  execution,  by  fetting  them  afide  for  fome  in* 
ce  of  the  party  that  obtained  them,  which  could  not  be  pleaded 
ff  to  the  a£bion ;  for  if  it  could  be  pleaded  it  was  the  party's 

fault,  and  therefore  he  iball  not  be  relieved,  that  proceed- 
^"^  not  be  endlefs. 

0  Who  may  be  relieved  by  Audita  ^erela^  and 
igainft  whom. 

I)  In  what  Cafes  an  Audita  S^icrcla  will  lie^ 


3o8  autiita  jfiDiuetela. 

(A)  Who  may  be  relieved  by  Audita  ^rd^  and 

againft  whonu 

«YbII.  673*  1 F  an  infant  acknowledges  a  recognizance,  ftatute^meidiant  01 
s!v*  *^*  ftaplc,  or  recognizance  in  nature  of  a  ftatute-ftaple,  he  camw 

MooTi  75.  aToid  this  without  an  ayJita  querela  brought  before  his  fall  ifCj 
hllJ^'     becaufe  his  nonage  ought  to  be  tried  bj  infpe£lion. 

le  Co.  43.  S.  P.  Kof*  16.  Yelv.  S8.  Cro.  Jac.  59.  &  Roll.  Abr  57.  1  Bolft.  3to.  7UrlU|i 
149.  F.  N.  B.  105*  That  ao  Infant  may  bring  an  smJits  qmertim  to  aroid  a  ftatnte  for  hit  ttH^/k 
^though  it  be  not  certified  or  r^uined  in  any  court.  Ander.  22S.  And  there  (aid,  thattbecoHHI 
prance  was  ib,  elfe  the  conuzor  might  be  of  age  before  the  conosee  womld  procwa  it  (i  be  ortiM 
Vide  3  BuU.  307.     t^ide  titSe  If>faat. 

Ycb.  155.  If  A,  being  within  age  becomes  bail  for  J?.,  and  9fterVif6fin 
2J  -^^p  y»'  *o<i  iffAF/  returned,  judgment  is  given  agaihft  ^.,  ffc.  be  nBf 
gr^Co.  '  have  an  audita  querela  and  avoid  the  recognizance,  and  b  the 
£«•  S7»SS.  judgment  thereupon  of  confequence  ihall  be  avoided. 

Whoean 

Infant  wai  bail  and  taken  in  czecadon,  and  he  brong ht  an  Mulioi  pitnlsf  and  movedto  be  lafyBdy 
Ibe  covrty  as  a  matter  diicretionary*  refiiied  to  admit  him  to  bail  till  he  corroborated  bit  ilefiM 
^y  the  oaths  of  witneifes,  and  a  copy  of  the  regtfter  where  he  wu  bom,  was  prodoced  {  batif  kM 
Wooght  his  saifus  futreU  before  he  tPts  taken  in  cicrntioitj  he  mail  hafc  had  ^fitftrftiui  of  csnfe 
Carth.  %^^f%^^^ 

Cio.  Jac.  But  if  A.  being  within  age  enters  Into  a  bond  to  2?.|  ^ 

^frot  letter  P^'oc'^^^  C.,  without  any  warrant,  to  appear  for  A.  and  confcW 

B.    *  Std.  a  judgment  thereupon,  yet  A.  ihall  not  have  an  audita  ^^ 

f «.  If  the  \^yjx  he  muft  take  his  remedy  by  aftion  of  difceit  agsunft  the  ^ 

court  would  ^^_^„  •  '      ' 

Aot,  on  mo.  ^0"»<^y    • 

tion,  hate  fet  afide  the  judgment  ? 

Roll.  Abr.  If  tenant  in  taO  acknowledges  a  ftatute,  and  dies,  and  the  C0^ 
305*  ^'"^^  nuzee  fues  execution  agairifc  the  heir,  he  may  avmd  it  bya©^ 
r^sid.5<;.  without  being  put  to  his  audita  querela. 

But  the  iiVue  at  his  elft^Icn  may  hate  an  mu^ita  qmnela^  if  he  wiH.  Roll.  Abr.  305.  CrO' J^< 
That  th'ts  is  onU  an  ct^i.itaMe  a^ion,  and  may  be  brought  by  a  xcverfiocer,  or  him  thiut  has  b^i"" 
Ununi^  or  might  have  bctji  by  (fjini  fae  mjt  beloie  the  ftatute.     March,  71. 

RoiL  Abr.        So  if  a  difleifor  acknowledges  a  (Intute,  and  the  iMbnkt 
3?4-  tcrs,  the  conuzec  extends  the  knd,  the  difFcifee  is  not  put  to  | 

414-  i??*     ^''^''^  querela  to  avoid  the  extent,  becaufe  there  is  not  thcapf 
ante  of  juilice  in  this  extent,  the  conuzor  having  only  a  t( 
and  unlawful  fciiin  of  die  land^  and  confequeutly  no  powcrj 
charj^e  it. 
Raxm.  f^.        But  MA.  be  tetiant  for  life,  remainder  to  A  his  fon  in 
S;d.  ^4.^     jl,  enters  into  a  recognizance  and  dies,  C.  brings  a^/V^, 
^^u  "cv.   *"^  ^'  ^^  returned  heir  and  tertenant,  and  warned,  but 
41,41  S.C.  default;  he  can  have  no  audita  querela  to  avoid  this  extent 
bciwccfi       becaufe  he  had  a  day  riven  him  in  court  to  fet  afidc  the 

l^»v  "nil  •  i 

o»i.ford.      zancc,  and  it  -was  his  foily  not  to  appear  when  warned. 

[  Su  tn  A  fcirtfdcits  on  a  jnd^meat.  If  dclcndant  has  a  le^caic,  hul  omits  to  plead  itfbc^^ 
a;,  rf».*.ri  fMTtta,     1  Will".  9S.J 
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If  a  ftatute  be  acknowledged  to  two,   of  which  one  Is  an  4«  i.  j. 
infant,  and  they  make  a  deieazance,   and  after  fue  execution  jjju**\^ 
contrary  to  it,  an  audita  querela  (hall  be  brought  againil  both,  ^i^.' 
for  it  does  not  appear  within  the  deed  that  he  i$  an  infant ;  alfo     < 
the  deed  of  an  infant  is  only  voidable,  and  peradventure  he  will 
affirm  it* 

If  a  ftatute  be  made  to  baron  and  feme,  and  they  make  a  de-  Ron.  Abr. 
feazance,  and  fue  execution  contrary  to  it,  the  audita  querela  K*i^^"'' 
ihall  be  brought  againft  both,  although  the  defeasance  be  void  as  Br.fiVl/;^ 
to  the  wife  ;  for  this  a&ion  is  in  lieu  of  an  anfwer  of  thd'execu-  pi.  81. 
.lion,  which  is  fucd  by  both ;  and  this  is  all  one  as  if  the  baron  '^^^^^' 
alone  had  made  the  defeasance,  which  would  have  been  a  fuffi-  MaroTgm^* 
cient  difcharge.  ^c*r^pi.s4.] 

If  a  ftatute  be  acknowledged  to  a  feme  fole  and  J,  S«,  and  after  iz  E.  4. 8.  b. 
the  feme  take  hufband,  and  J.  S.  releafe,  and  after  execution  ^°*'-  ^br. 
be  fued,  the  audita  querela  may  be  brought  againft  the  baron  and  ^"' 
feme  and  J.  S. 

If  two  executors  fue  execution  for  damages  recovered  by  the  *«  B.  3. 
tcftator,  where  one  hath  releafed,  an  audita  querela  lies  againft  co.E*Ht.  80 
both,  roIl  aW. 

3ISr    Th4t  no  Mdit^  fMirtU  lies  acamft  the  kins*    Nox»  %6.    2  BuUI.  325.    Jeok.  X29. 

(B)  In  \f  hat  Cafes  an  Audita  ^lerela  will  lie* 


I  IF  a  conuzee  of  a  ftatute  rcleafes  to  the  tertenant  all  right,  in* 
i '  ^  tereft  and  demands,   together  with  all  fuits  and  executions. 


Cro.  Ells. 
40. 

;   and  afterwatds  fues  execution,  the  tertenant  fliall  have  an  audita  Roll'.  Abrl 
jawf/fl  to  fct  afide  this  ejtecution.  313.    c*. 

Lit  265. 

29 (•  vo  Co.  47.     But  it  may  be  deinandedy  hour  a  ftatute,  which  has  the  force  and  folemnlty  of  » 

l^ipnokKf  can  bt  avoidad  by  an  ad  of  lofs  notoriety  than  itfelf ;  as  a  releafe,  which  is  an  ad  tn  pais^ 

i    nvft  be  conicifed  Co  be ;  which  overthrows  the  cftabliihed  rule  ufnimfU94que  Johvitur  eo  i'lgcmnt  quo  /iga- 

i    lar.    The  anfwer  to  this  is,  that  notwithftanding  the  releafe,  &c»  from  the  conures,  the  ftatute  ftilt 

continues  in  forces  but  the  law,  with  reafon,  conftruing  all  men*s  deeds  moft  ftrongly  againft  themfelvef* 

by  diis  aft  precludes  the  conusee  from  execution ;  but  this  muft  be  by  bringing  an  audita  querela  \ 

fcr  without  this,  nothing  appears  to  the  court  deftruditre  of  the  ftatute :  the  words  of  the  releafe  mu«fi 

f    k  coBpiehcafive  enough.     Vidt  Cro.  £iis.  552,  and  the  authoritiet,/«^r«  *• 

•  See  farther,  Com.  Dig.  i  V.  485,  ^t. 

\      So  In  trefpafs  or  other  aAion,  if  it  be  found  for  the  plaintl/T  Roll.  Abr. 
\  at  nift  priut,   and  after,  before  the  day  in  Bank,   the  plaintiff  3j>7-    ^ 
I   releafe  to  the  defendant,  and  after  judgment  be  given  for  the  cro.'jac* 
'  pluntifF,   the  defendant  (hall  have   an  audita  querela  upon  this  646. 
matter,   becaufe  he  could  not  plead  tlic  releafe  at  the  day  in  "^[*-  '^** 

■n     1  ♦  '  xeiv.  ISC* 

»»nk.  [Bro.ContiD. 


I 


f-  »7«  Infra f  tit  PAf4x  ard  Pleadings  P.  See  the  cafe  of  Lovell  v.  EaftafT,  3  Term  Rep.  554.  wherf 
the  bankruptcy  of  the  plaintiff,  between  the  trial  and  the  day  in  bank,  wa^  pleaded  as  a  plea  fuis  darrein 
ceDtin«aiice.]  But  if  it  had  been  in  the  cafe  of  the  king,  the  defendant  at  the  day  in  Bank  might  have 
pleaded  it,  becanie  no  audita  quireJa  lies  againft  the  king.  Noy,  26.  If  there  bs  judgment  againft 
the  defendaat  for  debt  and  damages,'  and  before  execution  the  money  is  paid  to  the  plaintiff,  wh^ 
tWeupon  releases  the  defendant,  and  afterwards  takes  him  In  execution  within  the  year,  yet  he  (hall 
M  km  Vk  adion  for  this  fexation,  but  muft  bring  an  audita  juerela,    4  Mod.  14*  f 

t  Sed  qu»  Would  not  a  fpcctal  i£Uoa  on  the  caft  lift  f 


X3  If 
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Koil.  Abrt        If  t  conutee  of  a  ftatute  gives  a  deed  of  defsafaxice  to  die  co* 
fVii.  B.     '^u^^'^s  ^^d  afterwards  fues  execution,  contrary  to  the  form  of 
10 J.  *  •  *      the  defeafancei  the  conuzor  may  hare  an  audita  querela^  beaofi 
the  defeafance  precludes  the  execution,  if  the  terms  or  conditioQ 
of  it  be  performed  by  the  conuzqr ;  and  the  conuzor  qiay  bait 
an  audita  quirela^  though  the  conditio^  be  not  performed  acootd* 
ing  to  the  defeafance,  if  execution  was  fued  before  the  conditio^ 
broken,   becaufe  the  conuzee  extended  before  his  time;  ani 
therefore  the  execution,  being  i^njuftly  fued,  muft  confeqaeiid) 
be  an  mjury  to  the  coni^zor. 
aioMi  plf         In  au£t4  qutrtU^  the  cafe  was  this :  The  conuzee  gafe  a  de> 
^^97*         feafance,  ths^t  if  he  fued  execution  of  the  lands  the  conuzor  had 
in  Kent^  the  ftatute  (hould  be  void  \  the  conuzee,  contrary  to  his 
defeafance,  extended  the  land  in  that  county  \  and  it  was  ad- 
judged this  writ  well  lay  to  avoid  the  execution  and  yacate  die 
ftatute  I  for  the  defeafance  was  no  way  repugnant  to  the  ftatute^ 
becaufe  the  conuzee  might  ftill  extend  the  lands  of  the  coqosh: 
in  any  other  county,  and  take  his  body  and  goods* 
F.  N*  B*         \iA*  enters  into  a  ftatute  to  A,  and  pays  the  money  at  the  daj 
'H*  afligned,  upon  which  the  ftatute  is  cancelled,  and  after  B.  fiDifca 

a  new  ftatute  in  the  name  of  jf.,  in  diis  cafe  A.  may  relieve  him«; 
fclf  by  audita  quen/aj  for  the  forged  ftatute  having  all  the  eflen* 
tials  of  a  true  one,  the  co^rt  was  obliged  to  look  on  it  as  fuch 
till  the  contrary  appeared,  which  the  conuzor  could  not  fet  foith 
before  execution,  having  no  day  to  appear  judicially  in  court,  and 
therefore  is  put  to  this  writ  to  avoid  the  execution  founded  on  the 
injufUce  of  the  pretended  conuzee. 
AolU  Ate.  If  the  conuzee  of  a  ftatute,  tipon  agreement  with  the  conusor^ 
Vy  delivers  up  the  ftatute  in  lieu  of  an  acquittance,  and  after  fae^ 

execution,  and  the  conuzor  pravs  a  rc-cxtent,  becaufe  that  the 
land  was  extended  too  low,  and  Las  it  granted  him,  he  ihall  nefcr 
avoid  the  extent  by  audita  qwereh^  becaufe,  by  his  praying  the  re-; 
extent,  he  admits  thcL  ftatute  good  and  executory. 
K«lk  AV^        If  upon  an  ekpt  the  (berifi^  takes  an  inquifition,  and  there  ait 
i»^M«4.      fc^ctal  lands  found   fubjccl   to   the  extent,  and  fcvcral  values 
365*  found,  and  the  IherifF  returns,  that  he  has  delivered  fome  of  the 

lands  in  particular  for  the  moiety,  where  it  appears  according  to 
the  values  found,  that  an  equal  moiety  is  not  delivered  to  the 
party  who  recovered,  but  more  than  a  moiety ;  yet .  this  is  not 
void,  nor  is  it  a  diilcifin  by  the  entry,  but  only  voidable  by  im£ti 

^•a*  A^N        If  t  man  in  execution  upon  a  judgment  for  drbt  or  damsgcs, 

I^Vf  t>*  ^  delivered  out  of  execution  by  the  fticriflF  or  gaoler  who  hath 

li*»'»;itr  him  in  execution,  with  the  aflent  of  him  at  whole  fiut  he  bin 

^'^^t'^  ^  execution,  and  alter,  by  cx>!our  of  this  judgment,  he  takes  lum 

frn^uTofMi  again  and  puts  him  in  prifon,  an  mudits  quarla  lies  upon  diil 

^jii:  bt  4»-'  mat:tr,  and  thereupon  he  ihall  be  delivered. 


id«,  Utt  c«wt  «U  Mi  iMTc  titt  «cbBr  ifo*  s^ao^,  feat  f«t  kia  tt  ^'j^ 
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|Mri2««  Whether  eotitled  lo  relief  or  not  upon  the  aaSta  futreU^  wu  left  open  by  that  cafe.  ^ 
confidcred  by  the  court  of  Common  Pleas^  who  aded  accordingly  ia  a  iike  cafe  of  Williams  v«  Ja^uea 
and  Griffin,  Mich.  i8  Geo.  3.] 

But  if  ^.  be  in  execution  at  the  fuit  of  B.^  and  after  A.  efcape  ^^tide 
with  the  confent  of  the  flieriff,  and  after  A.  return  to  the  prifon,  f^^^^ 
and  the  (heriflF  keep  him  in  prifon  upon  the  faid  execution^  A.  Abr.  307* 
(hall  not  be  difcharged  by  audita  querela,  for  £.  has  it  ftill  in  his  Hob.  6o« 
eledion  to  have  him  in  execution  at  his  fuit,  and  fhall  not  be  ^^'^^^' 
compelled  to  take  his  remedy  againft  the  (heriff,  who  perhaps  may  »Leoo.  u8. 
be  worth  nothing,  for  this  voluntary  efcape* 

If  the  principal  be  taken  in  execution  upon  a  Judgment,  and  ViJehaAoi 
after  a  fcire  facias  returned  according  to  the  courfe  of  the  court,  f>'f**^*?*^ 
judgment  be  given  ag.iinft  the  bail,  and  thereupon  he  be  taken  in  RoU?Abr. 
execution,  and  after  the  prqi^pai  be  delivered  upon  an  audita  30^* 
querela,  becaufe  the  recoveror  had  acknowledged  fatisfadion,  toV.  *if  ^  , 
in  this  cafe,  though  the  recognizance  was  forfeited  by  the  bail,  taken^ex. 
by  not  bringing  in  the  principal  at  the  time  appointed  by  law ;  ecution,  tha 
yet  in  as  much  as  tlie  judgment  and  execution  a^inft  the  bail  de-  ^^J^J^ 
pends  upon  the  judgment  againit  the  principal,  and  he  was  but  a  difcharge  of 
fccurity  for  the  payment  of  the  money,  of  which  the  recoveror  tbemfelves, 
ii  fcitis6ed,  the  bail  fliall  be  difcharged  ••  cktoi?th^ 

emit  to  plead  it,  and  cxecutioo  ifloes  agiinft  them,  I  conceive  on  motion  the  court  would  let  the  eie- 
codoo  afidCy  the  plaintiff  being  faiis^ed,  by  having  the  body  of  the  principal  in  execution. 

If  A,  and  B.  are  bound  in  an  obligation  jointly  and  feverally,  and  5  Co.  %S* 
judgment  given  againft  each  on  feveral  adiions  brought,  and  both  "i«>«fi«W't 
taken  in  execution,  and  after  A.  efcapes^  yet  B.  (hall  not  be  de-  r^u,  ^^, 
livercd  upon  an  audita  querela:  for  though  the  obligee  may  have  308*  S.  C. 
an  aftion  againft  the  (herifF  for  the  efcape,  yet  till  he  is  atkually  ^  I^. there 
fatisfied,  the  other'  ihall  not  have  an  audita  querela^  for  perhaps  fity  where* 
the  flieriflF  is  worth  nothing.  the  plaintiff 

recoven 
igainft  the  iheriff  in  dcl;t,    and  where  in  cafe.     Vtdi  Mod.   xyo*     12  Mod.  105.  598.     Oaav* 
Abr.  63  5.  j- 

fl  (hould  conceive  there  is  not  any  divcrfity,  hut  that  plaintiff  being /ifii^iv/  by  the  iheriff  (and  not 
till  then)  the  court  would  difchai^geS.  out  of  cuftody,  on  motion. 

If  A.  leafes  Black-acre  for  years  to  jB.,  and  then  acknowledges  a  Roll.  Abr. 
ftatute  to  C,  and  afterwards  another  to  £).,  then  C.  takes  a  leafc  3*J^*  •  ^ 
of  the  reverfion,  and  the  rent  from  A.y  by  which  he  has  fufpended  424*.  477. 
the  execution  of  the  ftatute  during  the  term,  and  confequently  s.  c.  be- 
laid the  land  open  to  the  extent  of  D.  the  fecond  conuzee,  who  J|^t"  "^4 
fues  execution ;  if  therefore  C.  (hould  extend  the  reverfion  and  canaway. 
rent  during  his  own  lenfe,  B.  the  leffec  is  not  obliged  to  pay  him 
the  rent,  but  may  avoid  the  extent  by  plea  without  audita  querela, 
becanfe  C.  hath  fufpended  the  execution  of  his  ftatute,  the  firft 
m  date,  by  the  acceptance  of  the  leafe  from  the  conuzor. 

If  a  ftatute  is  erroneoufly  acknowledged,  as  before  one  that  has  Cro.Ei.i33. 

no  authority  j  or  if  a  ftatute-«ierchant  hath  but  one  feal,  an  \^^^^^, 

audita  querela  {a)  lies,  and  not  a  writ  of  error,  for  this  is  no  re-  Owen,  t^L 

cord  \  but  if  a  ftatute  is  well  acknowledged,  and  the  execution  ^w  35- 

cnoneous,  a  writ  of  error  lies.  (j)*That  ic 

liet  whm  aiaaa  9ught sot  to  be  charged,  tad  ytt  witlioot  say  ds£uik  la  himW bath  90  other  way  of 

X  4  avoiding 
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•Toidifig  \t»  Kelw.  t$0  That  it  muft  be  founded  upon  a  foggcftion  not  contrary  to,  bat  adnSuflf 
the  vrrdift.  Sav.  £9,  7a  Where  a  judgment  in  a  copyhold  court  rererfed  upon  petitioii  i»  thelori, 
ind  (hr  yiuy  reilored  to  bit  damages  by  audiea  qutreh.  Hob.  54.  Where  after  judgment  the  tic^a£i 
%vaf  difch^i^rd  by  an  aft  of  indemnity.  2  Mod.  37.  Fitzgib.  88.  130.  Raym.  89.  Keb.634. 
Where  the  party  mult  bring  a  ftirt  facias^  and  cannot  be  relieved  by  amJitm  faertla,  vide  titk  5cirv 
Facias.  And  whcte  a  writ  of  error,  «'i<i>  title  jCrror,  and  Caii)i.  282.  4  Mod.  314.  Ld«  Raym.  27* 
Saik.  262.  pi.  3*  And  where  the  party  may  be  relieved  on  motion.  Salk.  93.  pi.  4.  [Where aybic 
fi/r  niirried  between  interlocutory  judgment  and  the  final  judgment,  and  after  the  final  judgmcnty  the 
hun>and  and  wife  brought  a /riV^jfdr/tfi  thereupon  for  the  defendant  to  {hew  caufefiure  cxeaaioutm  aot^ 
i^c,  the  court  of  Excheouer  would  not  fct  a/ide  the  jydgmcnt  upon  motion,  but  put  the  defendant  to 
hii  audita  querela,  Lotd  Sutherland  ie  Vx,  ?.  ->— ,  Bunb.  282.  So  where  zfeme  married  ifter  the 
Intcrlocutoiyjudgmeot,  and  before  executing  the  writ  of  inquiry,  the  court  lefufed  to  interpofe  vpoft 
moti  m»  and  left  the  defendant  to  hit  audita  querela.  Chubbi  v.  Billington,  fiunb.  283.  The  cooct 
will  not  relieve  upon  motion  if  the  law  is  doubtful,  though  the  fa£ts  are  admitted,  bat  wiB  obfige 
the  party  to  refort  to  »n  audita  querela.  Lord  Porichclier  v.  Petrie,  K.  B.  Tr.  23  G.  3.  Wiiliams  r. 
Ja^uei  and  Griffin,  C.  P.  M.  28  G»  3.] 

f .  N.  B.  If  a  ftatute  be  delivered  tof/f.  to  be  kept  in  an  indifferent 

R( Vi  Ab  ^^^^}  upon  certain  conditions  between  the  conuzor  and  conuzee; 

^()S.  i^  *  if  B*f  before  the  conditions  performed,  deliver  it  to  the  conuzec, 

«  Oi  per-  and  he  fue  execution,  the  conuzor  at  his  ele£iion  may  either  . 

eUi'«ftlo*n  ^^^^   ^"  audita  querela  upon  this  matter,  or  a  writ  of  Jj/ceit 

upon  the  cafe  againft  A  * 

(>.).  jac.  ^^  ^^^^  conuzor  is  taken  in  execution  upon  a  ftatute,  and  tlie 
ftiS.  So  conuzee  covenants  to  difcharge  him  from  the  ftatute,  the  conusor 
upon  a  pio-  {j^.^ii  2^^^  thereupon  have  an  audita  querela^  but  muft  take  his  re-» 

m»f«  to  d»f-  »      t  rv«  r  *. 

ch-rrc  &' .  nicdy  by  aaion  of  covenant. 

ill  a^liou  upon  (he  cafe  only  lits.     BuUh  152. 

Roll.  Abr.  If  a  man  makes  a  feofFment  upon  condition  to  re-infeoff  Mm, 
^*^'  and  after  the  feoffee,  to  the  intent  to  deceive  him,  falfely  and  by 

covin  between  him  and  J?,  acknowledges  a  recognizance  to  J., 
and  nfter  re-infeoffs  him,  the  feoffee  may  I^ave  an  audita  quereU 
upon  this  matter  \  for  this  is  grounded  upon  the  matter  of  re- 
cord, as  well  as  upon  the  matter  of  difceit,  which  is  matter 
III  /u/V« 
Itoll.  Abr.        If  a  man  acknowledges  %,  ftatute,  which  is  ufurioufly  entered 
V^   ,       into,  and  the  conuzee  fues  execution,  the  conuzor  (hall  have  an 
quertU  lie*    <»w</i/.i  querela  upon  this  matter. 

UiH>n  »  ftt^gtUion  that  a  ftatui«  was  made  by  durefi  of  imprifonmcnt.     Roll.  Abr.  310.    Oweo,  i^ 
Vtdun  £nt.  io;«     So  upon  t  fu^*ettion  that  It  ia/orsed.     F.  N.  B.  104* 

a  And.  i-o.      If  ^,  hath  lands  in  fcveral  counties,  and  enters  into  a  rccogni- 

Km  4-V     5^-**^^"^'  ^''^  ^M  ^^^^  *f^^^  acknowledges  a  ftatute  to  C,  upon  which  C. 
extrnds  the  l.inds  in  one  countv,  and  after  jB.  fues  execution  upon 
tl;e  recognizance,  and  hath  the  moiety  of  the  fame  lands  de- 
livered to  him,  but  fued  no  execution  of  the  moiety  of  the  lands 
in  the  other  county ;  /f.  hath  no  rcafon  to  complain,  becaufe  B* 
hjiih  taken  in   execution  only  a  moiety  of  his  lands,  but  C. 
niAy  have  an  ethdita  quereia  againft  B»  becaufe  it  is  prejudicial  to 
him. 
t  Ktav  A)«.       If  the  conusor  infeoffs  fereral  men  of  feveral  parts  of  the  land, 
^V  »^^^*'  and  Ai.rr  the  cv^nurc^  fues  execution  of  the  ftatute  againft  one, 
t^^^.-M^^n      ^^  ^^^^^  ^^^^^  ^"  a:.d:tm  querelM  [m]  upon  this  matter. 

ti^cii«\-utkn  (HA«i  be  ^is>;j«^,  or  the  ;M:ty  only  Unc  coacr';bat}Ois  xnde  ;  Ofe.  14.  b.     2  laft*  39^* 
Xick  5  j7«     I>>er,  351^     Btitd.  15.  17.     B«t  m»w  xite  i»  *  17  Car.  2.  Of^  5.  Badt  popcto^  ky 
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•z%  Sezi  Car.  !•  cap.  2.  by  which  no  extent  upon  any  ftatute,  jadgmcnt,  or  rtecgDMWt^  ihiU  ht 
avokied  or  delayed^  becaufe  part  of  the  lands  extendable  are  omitted,  faving  to  the  party,  whole  lands 
are  extended,  kit  remedy  for  contHbation.  lUit  note ;  no  ftatutei,  uolels  conditioned  for  payment  of 
jDooey  onJy,  nor  extenU,  unlefs  within  twenty  years  after  judgment,  6fc.  bad,  are  within  thia  »£tK 

*  Nor  is  extent  or  contribution  given  by  the  a£k,  againft  any  heir  within  age* 

If  jf»  brings  an  audita  querela  againft  B.^  and  declares^  that  S  Co.  141. 
^rhereas  B.  had  recovered  againft  ji*  200L  debt,  is^c.  and  there-  ^*  ^'^'^ 
upon  the  faid^.  was  outlawed,  and  upon  ^capias  utiagatum  taken,  Mod.  m. 
and  in  execution  at  the  fuit  of  the  faid  B.^  and  after  from  the  faid.  3  Keb.  291. 
execution  was  delivered  and  fufiered  to  go  at  large,  isfc.  aud  yet  ^o**-^** 
£•  hath  taken  out  execution  upon  the  faid  judgment,  and  en-  12  Mod. 
deavours,  i^c.  the  defendant  may  plead  and  (hew,  how  that  after  105.  240. 
the  faid  enhrgement,  and  before  the  purchafe  of  the  audita  que^  ^'^*^'"' 
rrAi,  tht  outlawry  was  fet  afide  and  made  void,  and  fo  conclude  vcnt.  34* 
quod  mn  habetur  tale  recordum.  ^^^  93* 

pi.  4.  ^64« 
pi.  6.     a  Str.  1075.     [After  two  nibih  returned  the  court  will  reliere  upon  motion,  bat  not  ificr 
^htfcirejadas  hath  been  ferved.    Bat  they  will  not  do  fo  in  the  fortoer  cafe  If  the  fa€t  en  which 
die  motion  is  grounded  be  controverted.     %  Str«  1198.     Mitford  t.  CordweU.J 

If  jt.  hath  Judgment  againft  B.  for  cofts  and  damagesj  and  re-  Cro.  jic* 

leafes  to  B.  all  executions,  and  after  B*  brings  a  writ  of  error,  ^^'  j^ 

and  thereupon  the  judgment  is  affirmed,  and  further  colls  given  n.  s.  c* 

for  the  delay  of  execution,  and  ji.  takes  B»  in  execution  for  the  f*^  ^'^ 
wholcx  upon  an  audita  querela  B.  (hall  be  difcharged  quoad  the  da- 
mages and  firft  cofts,  but  not  quoad  the  fecond  cofts. 

l(  A.  as  adminiftrator  recovers  damages  in  trover  againft  J?.,  a  Sand.  14!. 

and  after  his  adminiftration  is  repealed,  and  granted  to  anodi^r,  ^^?^  *^ 

upon  a  furmife  that  A.  intends  and  endeavours  to  fue  execution.  Mod.  62. 

B.  may  have  an  audita  querela ;  for  by  the  repeal  of  the  admini-  &  Keiv  66S. 

ftration  the  power  of  A.  is  abfolutely  determined.  FoTthia*^* 

«M2rBrow]|1.29.  9i«  Yelf.  115.  Noy,  25.  StiJe,  417.  Dyer,  203*  Cro.  Jac.  394.  6Mod.9S« 
Fitagib.  xos.  157,  25S.  xo  Mod.  22,  ift.  389.  Comyna,  150.  pi.  101.  «  Will.  Rcp«  $j6s 
pi.  iSa.  3  Will,  Rep.  SSy  S9.  and  vi</«tit.  Executort  and  Admifufiratwh  and  ty  Car.  a.  cap.  %•  re* 
VlTcd  and  made  perpetual,  by  i  Jac.  %.  cap.  17.  feA.  5.  whereby  the  a4miniftratorif«  hnis  nta  U  enabled 
to  take  out  execution  upon  a  judgment  obtained  by  the  eiecutor  or  former  adminiftrator  ;  and  nott 
thif  au£ta  futrela  was  brought  only  againft  the  firft  a^nuniftntor,  and  doea  not  di(char|e  the  jodgmcnt^ 
Vat  the  execorion  at  his  fuit  only.  FuU  Co.  £nu  91.  a.  An  executor  durantt  mwri  matt  obtain* 
iudgoacat,  and  the  infant  cornea  of  age,  &c*  Square,  if  an  arndka  fuerela  V\u  f  Vide  3  Leon,  ay  I* 
iP^dli*  104. 
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Zntl^otit^. 


(A)  Where  an  Authority  fhall  be  faid  to  be  giTcn; 
and  herein  of  the  Conftrudtion  of  the  Words  thitt 
create  it. 

(B)  Who  are  capable  of  executing  an  Authority. 

(C)  Where  an  Authority  is  well  purfued  and 
executed. 

(D)  Where  an  Authority  cannot  be  transferred 

(E)  When  it  fliall  be  faid  to  be  determined  and 
revoked 


(A)  Where  an  Authority  fliall  be  fdd  to  be  given; 
and  therein  of  the  Conftrudlion  of  the  Words  that 
create  it. 

viRf.?!.  rr^HAT  power  of  ading  which  one  man  has^  being  tnot-^ 
t.^Col  Uti*  A  fcrrcd  to  another,  is  called  an  authority,  and  this  the  laf 
^,  ndi  allows  ofi  for  as  a  contra^  is  no  more  than  the  confcnt  oft 
»S^«t>*»  man's  mind  to  a  thing,  if  fuch  confent  or  concurrence  appeaiSp! 
^s't^LMAs  it.^"^^W  be  very  unreafonable  to  oblige  him  to  be  prcfentattk: 
0KdTtrm  execution  of  every  contrafi,  fince  it  may  be  as  well  pcrfonoel 
/•r  r^ru  by  any  other  perfon  delegated  for  that  purpofe. 
Co.  Lit  48.  But  fuch  delegation  or  authority  muft  be  by  deed,  that  it  maj 
Abr*8^**"*  appear  that  the  attorney  or  fubftitute  had  a  commiflion  or  power 
Saik.  <)6.  to  reprefent  the  party  i  alfo  that  it  may  appear  that  the  authori? 
yuu  v!frM    v^s  well  purfued. 

Letter  (C).  •  •    f 

Bioma.  94*      If  '^-  by  letter  of  attorney  conftitutes  and  appoints,  and  in  «^ 

(lead  and  place  puts  B.  to  furrender  a  certain  copyhoM,  Ais 

authority  is  fufficient,  and  as  full  as  if  faid  for  him  and  in  i^ 

name,  &V« 

KoU.  Abr.        If  a  man  figns  and  feals  a  leafe  of  ejeBment  indented,  but  do^ 

J***  ^^•'y  not  deliyer  it,  and  at  the  fame  time  feals  and  delivers  a  letter » 

attorney,  in  which  he  recites,  nvbereas  bj  indenture  ofkafe,  hanxi 

fuch  a  aattf  &c.  bath  demi/ed  to  B.  fuch  land  habendum :  new  ti^ 

preftnis  noitnefs^  that  be  makes  J.  S,  hie  lawful  attamej  to  deEvtf^ 

13  r" 

i 


^a  mimiwri  upon  the  land  as  his  deeds  tbough  according  to  tha 
IMToper  figniiication  of  the  words  the  Icafe  ought  to  be.  taken  to  be 
ideUvercd  by  him^  and  fo  this  ktter  of  attorney  void,  to  deliver  it 
^gain ;  for  thi9  cannot  be  an  indenture  if  it  was  not  delivered ;  yet  alt 
parts  of  the  letter  of  attorney  being  laid  together,  and  the  intent 
pf  the  parties,  and  proof  being  made  that  the  leafe  was  not  deli- 

!vertd,  but  only  figned  and  fealed,  it  appears  that  this  was  only  an 
improper  expreffion  of  his  intent,  by  calling  it  an  indenture  and  a 

'demifes  for  if  he  had  intended  that  this  was  an  indenture  fealed 

Ktnd  delivered,  this  letter  of  attorney  to  deliver  it  upon  the  land 

ipeed  not  have  been  made. 

If  the  authority  in  a  letter  of  attorney  be  ad  petend^^  recipient  l^oU.  ]U|» 

"ftr  rtcuperanf  a  cert^n  debt,  it  is  fufficient  tp  arreft,  (ic.  becaufe  S£.  --.^ 

*      .  1  r«m»  394* 

f  }icceuarv  in  order  to  recover.  Godb.  359, 

g    If  a  ueward  makes  a  deputy  hie  vice  to  take  a  furrender  of  a  ^^'  ^^* 
IfDpyhold,  fa*  ulterius  ad  faciend^  quantum  in  fe  eft:  by  virtue  of  s^uj^ipj. 
."^efe  laft  words  the  deputy  may  take  a  conditional  furrender.  46S. 

An  authority  may  be  delegated  by  deed  indented,  though  the  aRolLAbr, 
Vjtttomcy  be  not  party  to  the  deed,  becaufe  the  attorney  takes  ^j^ 
jpothing  by  the  deed,  but  has  only  a  naked  authority  delegated  to  Toocb^ 
Ttam ;  and  therefore  (ince  a  man  may  take  an  eftate  in  remainder,  ^ac^i?* 
though  he  is  no  party  to  the  deed,  a  fortiori  one  not  party  to  the 
•^eed  may  receive  a  naked  authority  or  powf  r  by  it. 

(B)  Who  are  capable  ef  executing  an  Authority* 

IfpHERE  are  few  if  any  perfons  excluded  from  exerciGng  a^  Co.Lit^<l.•. 
*    naked  authorit}^  to  which  they  are  delegated  j  and  therefore  P^^-^  w7* 
inonks,  infants,  feme  coverts,  perfons  attainted,  outlawed,  ex- 
communicated, villains,  aliens,  &r.  may  be  attomies;  for  the 
.execution  of  a  naked  authority  can  be  attended  with  no  manner 
nsf  prejudice  to  the  perfons  under  fuch  incapacities  or  difabilities, 
Jpr  to  any  pther  pcrfon,  who  by  law  may  claim  any  intereft  of  fuch 
fiKfabled  perfons  after  their  death. 

A  feme  covert  may  be  an  attorney  to  deliver  felfin  to  her  huf-  Co.  lit.  5^ 
•band;  and'fo  may  he  in  remainder  be  an  attorney  to  make  livery  J-    ^^^' 
'to  the  tenant  for  life.  ^  f.  148. 19^ 

So  if  ceftui  que  ufe  had  devifed  that  his  wife  (hoald  Tell  his  land,  Col  Litt. 
\  'ftc  might  fell  it  to  a  fecond  hufband ;  for  (he  did  it  in  outer  droits  ^^^  ^'^ 
i  and  the  vendee  was  in  by  the  devifor.  ,0. 39*  ii4« 

;  JoDCiy  137.  S.  C.  Noy»  So.  S.  C.  Co.  Lit.  13th  edit.  i\z.  b.  n.  6.     i  P.  Wmt.  149.     S«ik.a|^. 

m 

(C)  Where  an    Authority    is  well    purfucd   and 

executed. 


IJERE  it  is  neceflary  to  take  notice  of  a  difference  in  the  Co.  Lit. 

{a)  old  books,  between  a  naked  authority  and  an  authority  Jg**  ''^ 
coupled  with  an  intereft ;  for  if  a  man  devife  that  his  executors  («)  But  t« 
ftail  fell  ilia  lands,  this  gives  but  a  naked  authority,  and  the  ^^}^ 

lands,  ^^^  *" 


5i6  ^utfrorftp. 

c^icy,  thie  lands,  till  the  fale  is  made,  defcend  to  the  heir  at  law ;  aoj  fi| 

^faih"  1*  ^^*'  ^^'^  ^^^  ^^^  J^*"  *"  *^  ^*^^  *  *"^  *^  ^°^  ^'^^^  *^  being  ibapc 
iMdi  Ihau"  aQthority,  (a)  cannot  furrivc  to  the  reft. 

be  fold  for  the  piyoiear  of  his  debts  and  legacies,  thoogh  one  of  die  psrtict  who  was  cmpewmd  &, 
the  funrivor  pad  bar  at  hw  ma  ^  join  in  a  ialc  Hard-  204.  So  if  lands  a^c  deviiisrf  to  bt  foM,  nd 
M»  perfoo  U  nuBcd  fur  liuc  pu'|.«  0:,  tbc  bcir  mail  do  it.  [Lodon  t.  Lo^on»  lFree0.136.11i 
t  Ch.  C«L  179.  Garlbot  v.  Garfooc,  1  Ch.  Caf.  3$.  Pitt  t.  Felham,  2  Frerm.  134.  i  Ch.  Rep. 
^S].  and  I  Ch.  Cif.  I76»  T.  Joo.  15.  J  Lev.  ^04.  Yatea  t.  Comptco,  z  P.  Wms.  ^cS.  («)  OOB 
deriles  the  refidoe  of  bis  perfoiul  cftate  ta  y^S*^  provided  ibt  mirrif  s  witb  the  coofeot  of  hii  t«o  ei« 
fCQtion  :  upon  tbe  deatb  of  onc»  tbe  condition  is  gooe,  for  this  is  a  bare  aisthoricy,  Q*>t  coopU  wak 
^  ialetcfty  and  tbctcfore  cjooot  far?ive  without  cxprefi  words  for  that  puvpofe.  Peytoa  r.  Btiyt 
s  P.  Was.  eU.} 

Co.  Lk.  But  if  a  man  by  will  give  land  to  executors  to  be  fold,  and  ooe 

isVbS  p  ^  them  die,  the  furvivors  may  fell;  for  the  truft  being  coupkd 
[Thh  dif-    with  an  intcrcft  fliall  furvive  together  with  it. 

tiaQion  between  a  devife  tf  lmmi%  t»  hejtU  by  exfcatsrs^  and  a  derife  that  exceatort  fiaU fdl  laadit  fan 
nchcr  to  coii6ft  in  the  ainniiement  of  the  words,  dian  in  any  thing  fubftantial ;  and  tbe  kacaed  ■ 
editor  of  the  1  ^tb  cditioo  of  the  1  ft  Inft.  bath  a  veiy  fuU  note  upon  this  paflage  of  Lord  Coke,  in    "  ~ 


ke  contendsy  that  tbe  power  to  fdi  being  giTeo  to  die  esecotors  ty  reajm  •fan  cgue  tr  iater^,  nUck  ' 
fo  to  the  forriTor,  may  well  forvire  with  them  in  dtber  cat'e.]     F)Jt  Cio.  £L  856.  J 

C*.  Ur.  Alfo  if  lands  be  devifed  to  j1.  for  life,  and  that  after  his  deceafe  i 

r*r&  if  ^**  lands  ihaJI  be  fold  by  his  executors,  and  he  makes  three  or  fonx  i 
ihtn  bad  cxccutors,  and  during  the  life  of  ji.  one  of  the  executors  dics»; 
been  bat  and  then  ^.  dies,  the  furriring  executors  may  fell,  becaufc  ixs 
K^I""S^  land  could  not  be  fold  bciorc,  and  (h)  the  plural  number  of  ao-; 
Cm,  3^2.     cutors  remains. 

Jones,  35i.     ''-v  .And.  14^.     Moor,  61.  I 

C<N  Lit.  But  it  is  faid,  that  if  a  will  had  giren  fuch  power  to  certaia' 

•V.-f  a.  perfons,  naming  them  by  their  names;  as  to  J.  5.,  J"  N.y  J> D^^f^ 

and  V.  f >  and  one  of  them  died,  the  furrivors  could  not  fcU,  for  the  wofii 

Cro.  Car.  of  the  Will  ill  that  cafe  could  not  be  fatisfied  *• 

3Sa.  rcxr. 

3  Leon.  ic6.  c  156.    Moor,  147.  c.  aai. 

t  And.  50.        If  jf,  being  feifed  in  fee  of  a  rererfion  of  twenty  acres  es« 

T©wnfend     pcftant  upon  .m  eftate  for  life,  and  of  other  twenty  acres  inpof* 

Oiita  *i^s.  fcihon,  for  tlic  performance  of  his  own  and  his  father's  wiili 

Moor,  341.  devifes  all  his  lands  and  tenements  to  his  executors,  and  wiUsthal 

^^^  s^c     ^^y  ftiould  lake  the  profits  thereof  for  ten  years,  and  that  after 

^^*    '   '    the  expiration  thereof  the  fame  (hould  be  fold  by  his  execntocii 

or  by  one  of  them,  and  dies,  and  after  the  tenant  for  life  diOi 

and  then  one  of  the  executors  dies,  the  other  two  may  feU  the 

twenty  acres ;  for  as  they  may  perform  his  will,  fo  they  maj  fd 

in  order  diereto. 

Co,  Lit.  At  conunOQ  law,  if  one  9f  the  executors  who  was  empowdcd 

nj.  iSi.     ^  fpu  jj^^j3  rcfufed,  the  others  could  not  fell;  but  now,  bj 

21  /f.  8.  caf^  4*  notwithftanding  part  of  thofe  to  whom  power  is 

devifed  refufe,  the  reft  may  feU  ;  and  fo  may  fuch  of  thofe  ^ 

whom  land  is  derifed  to  be  fold,  as  are  willing,  though  the  otbc^ 

rcfufe,  by  m  faTourable  conihii£Bon  of  that  ftatute;  but  tiM| 

cannot  in  either  cafe  fell  it  to  the  executor  that  refufed^  for  he  8 

priry  to  the  will,  and  executor  ftiU.  , 

C^  Lit  My  Lord  Cii^  obferrcs,  that  it  is  iafeft,  in  giving  fuch  po«tf 

' '  >  by  devife^  to  limit  it  to  the  fuirivors  or  furriYory  or  tlbole  that  feM 
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wiB|  Vc  and  when  an  eftate  is  devifed  to  executors  to  be  {a)^atviJt 
>ld,  it  is  advifable  to  appoint  that  the  profits  taken  by  them  ^^^^ 
:forc  the  fale  fliall  be  affets,  for  othcrwife  they  fliali  (a)  not.         dJ^ie 

iiow  coofideied  only  a&  truftees,  and  (hail  have  no  more  than  their  cofts  and  cbtfftt* 

If  a  man  devifes  lands  to  his  executors  to  fell,  and  dies,  the  Co.  Llx. 
[xecutors  may  fell  part  of  the  land  at  one  time,  and  part  at  an-  ''3* 
Ler  time,  as  they  can  find  purchafers. 
^.  by  indenture  demifed  to  B.  hahend*  a  dU  datus  (which  was  Coo.  Jk. 

tenth  of  June)  indenture  pradi^  for  his  life,  with  a  letter  of  i^l* 
tomcy  to  make  livery;  the  attorney  makes  livery  the  twenty-  873. 
tird  of  Jttij  following ;  and  the  livery  was  holden  to  be  void,  Lit.  lUf* 

lufe  tne  eftate  for  life  being  by  the  indenture  to  commence  '^* 
ic  tenth  of  Juncy  the  attorney  had  no  authority  to  change  the 
^mmencement  of  the  eftate,  and  therefore  having  not  purfued 
authority,  by  not  giving  livery,  to  let  the  freehold  commence 
rording  to  the  deed,  what  he  did  afterwards  was  without  any 
ithority,  and  confcquently  void ;  but  in  this  cafe,  if  the  deed 
not  been  delivered  till  after  tiie  day  of  the  date,  and  the  at- 
ley  had  given  livery  at  the  time  of  the  delivery  of  the  deed, 
^  had  been  a  good  delivery,  becaufe  the  deed  of  feoffment  was 
govern  the  livery,  but  the  deed  itfclf  had  no  efFe£l  till  the  de- 
Ivery;  and  therefore  the  attorney  making  the  livery  at  the  time 
the  deed  of  feoffment  began  to  operate,  which  was  to  govern  it, 
feems  to  have  well  enough  executed  his  authority. 

If  a  letter  of  attorney  be  to  make  livery  upon  condition,  fo  as  n  H«  4. 
to  make  a  conditional  feoffment,  and  the  attorney  deliver  fcifin  3- *• 
abfelutely,  the  livery  is  not  good,  becaufe  the  attorney  had  no  q.    Aci  '* 
authority  to  create  an  abfolute  fee-fimple;  and  therefore  fuch  hcocctbe 
abfolute  feoffment  lhall  not  bind  the  feoffor,  becaufe  he  cave  no  f-^^^J'^}^ 

itich  authority.  it  called  a  dif&ifor.    Co.  Lit.  25S.     Peck.  it&.  i%%. 

But  if  the  letter  of  attorney  had  been  tp  make  livery  ab-  a<>  AC  39. 
folutely,   and  the  attorney  had  made  it  upon  condition,    this  1?^"* 
feems  a  good  execution  of  his  power,  and  the  feoffment  good,  co.'tic. 
becaufe  when  the  attorney  has  once  delivered  feifin,  he  has  fully  «5^-  ^^«p* 
executed  his  power  ;  and  the  condition  annexed  to  it  being  with*  J^*!^*,^^ 
x)ut  authority  is  void  \  and  therefore  (hall  not  dellroy  the  opera-*  PerkiilisV. 
tion  of  the  livery. 

If  a  warrant  of  attorney  be  given  to  make  livery  to  one,  and  Pcrk.r.  zS^ 
the  attorney  make  livery  to  two  5  or  if  the  attorney  had  autho-  J^Jjj^""^ 
rity  to  mak^  livery  of  Black^acre^  and  he  make  livery  of  Black-  <i^,  2  VpC* 
cere  and  White-acre^  though  the  attorney  has  in  thefe  cafes  done  6^  Adam* 
more,  yet  there  is  no  reafon  that  (hould  vitiate  what  he  has  J*'o^*|^'S 
done  purfuant  to  his  power,  fince  what  he  did  beyond  it  is  apcr«>  But  if  the 

feflt  Jiuliity  and  void*  attorney  was 

to  deliver 
£eifin  to  two,  and  he  had  made  livvty  only  tt>  one,  that  had  been  void^  he^afc  he  had  no  authority  to 
Oliver  the  whole  poftefTioa  to  one  excluiive  ot  the  other  j  and  therefore  Jt  is  void  /or  th(  wholf. 
PedL  f .  xl^.    Vidtinfr*.  i 

If  a  letter  of  attorney  be  given  to  two  jointly  to  take  livery,  Co.  Lit.  ^ 
and  iJj^e  feoffor  aaak^  Jivery  to  ^ooe  in  the  abfeuce  of  the  other,  ^^^ 

in 


^i9  Zuttotltj^. 

lit  the  name  of  both,  this  is  void,  becaufe  Aej  being  appoioitf^ 
jointly  to  receive  livery,  are  to  be  confidered  but  as  one. 
Co.  Lit  49,       But  if  a  feoffment  be  made  to  jf.  and  ^.,  and  the  feoAbr  fnt 
a  R«il«  Abn  ^  letter  of  attorney  to  deliver  feifin,  and  J.  S.  give  livery  to  jL    \ 
ki  the  abfence  of  B.  in  the  name  of  both  \  this  is  a  good  livery,   | 
for  though  the  entire  pofleflion  be  delivered  to  one  oldy,  yci 
they  being  joint-tenants  by  the  deed  of  feoffment^  fuch  livcrr  to 
one  makes  no  alteration  or  change  in  the  poflei&on,  becaufe  if  I 
the  livery  had  been  made  to  both,  each  had  been  placed  m  the  J 
vhole  poflei&on ;  befides  that,  every  man  being  prefumcd  to  ac-  1 
cept  a  gift  for  his  advantage,  u1.  is  looked  upon  as  die^attomef 
of  B.  to  receive  the  poflefBon  for  him  ^  and  therefore  the  livery 
of  ji.  enures  to  the  benefit  of  B.  till  he  difagrees  to  it. 
Djttf  6i.         But  if  a  letter  of  attorney  be  made  to  tliree  cmjunBim  1st  £1^ 
Roll.  Abr.  j^^^  j^jjj  ^^^  Q,^i«  make  livery,  this  is  not  good,  becaufe  not  pur* 
CeuLst. '      fuant  to  their  autnority ;  for  the  delegation  was  to  them  all  tlucci 
tSi.  Roll,  er  to  each  of  them  feparately ;  yet  if  the  third  was  prefent  at  die 
yJ'  ^^t     ^™^  ^^  ^^  livery  made  by  two,  though  he  did  not  afhiailf  joiff 
with  them  in  the  zQi  of  livery,  the  livery  is  good,  becaufe  when 
they  all  three  are  upon  the  land  for  that  purpofe,  and  two  mak 
livery  in  the  prefence  of  the  third,,  there  is  his  concurrence  to  die 
ad,  though  he  did  not  join  in  it  adually,  (ince  be  did  not  diiieot 
from  it. 
Co.  Lit.  51.       If  A.  be  difleifed  of  Blach-acre  and  White^acire^   and  gift  t 
iS?*q         letter  of  attorney  to  .enter  into  both,  and  make  livery,  if  the  at- 
torney enter  into  one  acre  only,  and  make  liwtry  fecundumfirmm 
eh4irt4ti  this  is  not  good,  becaufe  the  attorney  has  not  porfued 
his  authority ;  for  the  eftate  of  the  difleifor  cannot  be  defeated 
without  an  entry  into  both  acres  \  and  till  the  eftate  be  defeated 
the  attorney  cannot  execute  his  power  in  the  maiiner  it  was  ddc'» 
gated,  and  therefore  what  he  did  in  this  cafe  was  void. 
Co.  Ut.  51.       If  a  letter  of  attorney  be  given  to  A.  to  make  livery  of  lafl<b 
Fop- 103.     already  in  leafe,  the  attorney  may  enter  upon  the  ieflee  in  ordcf 
I^Tla^t.    ^®  ^^^  livery,  becaufe  whilft  the  lcfl'':e  continues  in  pofleiBofl/ 
B«t/<r        the  attorney  cannot  deliver  feifin  of  it ;  and  therefore  to  execute 
KoJte,  It  11    the  power  given  him  by  the  letter  of  attorney,  it  is  necciTary  i« 
way  for'thc    ^^^^  ^^^^  ^  power  to  enter  upon  the  leflce. 

feulfor  to  infert  a  cUttfe  In  the  better  of  attorney  for  the  attorney  to  enter  &  okwu  sRm  iwdt  txp^i**'* 
%  Roll.  Abr.  %•  that  an  attocney  cannot  make  livery  within  view.    Vide  Co.  Lit.  5s.    %  RolU  Abr.  9. 

1 1  Co.  o«.        If  the  king  grants  a  warrant  to  four  officers  of  the  Exchequcfi 
*»S '  ^^'*    ^^  which  he  authorizes  them,  or  any  one  of  them,  to  pay  out  of 
the  king's  treafure  the  cofts  and  expences  of  any  man  who  ftaff 
be  employed  in  the  fervice  of  the  king ;  and  two  of  the  four 
give  a  warrant  for  the  payment  of  a  certain  fum  to  J.  S.s  this  is  t 
good  warrant,  though  neither  all  four  nor  one  only  did  it.    [B"^ 
Rollc  adds,  "  duhiiafur-;*  and  Lord  Coke  faith,  that  «  it  was 
touched  (but  not  refolved)  that  they  had  not  purfued  their  au- 
thority."] 
5Co.9t.         So  if  a  judgment  be  afligned  to  the  king  in  fatisfadion  of  > 
Roll.  Abr.    jgj,^  ^jy^  to  the  king,  with  a  provifo>  that  if  the  barons  of  ^ 


Exchequer^  or  any  two  of  them,  revoke  it^  that  it  (hall  be  void ;  and 
fter  three  of  the  barons  revoke  it,  (there  being  four  in  all,)  this 
\  a  good  revocation* 

Butif  the -words  had  been,  that  if  the  barons,  or  any  twoof  500.91. 
kcffl,  jomtly  or  feveraUy  revche  it,  tsfc.  there  three  of  thcm,^^^^^'*  ^ 
oold  not  revoke  it,  for  this  is  neither  jointly  nor  fevevaHy  \         •^Sed.  n. 

If  tt  aft  dooe  bj  thice  Hull  aot  be  coiifi<iered  is  this  cafe  as  a  proper  oecndoii  cf  the  power  I 

,  But  if  a  Iheriff  xnake$  a  warrant  to  four  or  three,  on  a  capiai  Co.Lit  iSx. 
iidy  or  feverally,  to  arreft  one,  two  of  them  may  arreft  the  '^^  ^* 
iity,  for  the  greater  expedition  of  juftice.  \^j^  p^^* 

f^  Cm.  Ella.  ^v.  Noy,  47.  YeW.  a6.  3  Bulft.  idg.  Roll.  R^.  406*  RolL  Abr.  339. 
Tn.  Abr.  418,  [where  the  king  dire£fc«i  the  deputy  and  council  oiJrJamd  to  caufe  a  biAop  to  be 
Med)  aatf  die  depoty  was  changed,  it  was  boldcn,  that  the  fucceffor  and  council  might  do  it* 
Ubn.  27.]  Bot  a  commiffion  dirked  to  fix,  four,  or  two^  cannot  be  executed  by  thrccy  becanfe  that 
fa jadidai  ad.     YcIy.  26.    Noy,  47.    %  \n&,  3S0. 

I  Where  a  perfon  is  authorized  to  do  a  thing,   it  is  moft  /^  9  Co» 
jp)  regular  to  do  it  in  die  name  of  him  who  gave  the  autho-  7^*  ^* 

P*  I4i8- 

Bii  705.  Godb.  389*  Roll.  Abr.  331.  Moor,  70.  pi.  191.  tiS.  pi.  no.  b*  Salic  96. 
1)  Bat  if  cxecatofi  hare  power  to  ftU  lands,  they  nay  do  it  in  their  own  namet.  Roll.  Abr.  33Z» 
Ilif  g  deputy  ftewaid  makes  an  attorney,  or  appoints  an  undcr-dcputy  to  take  afuncnder  of  a  copybbld 
lite,  nd  be  does  it  accordingly,  without  reciting  his  power,  this  is  good ;  for  where  a  man  does  fuck 
I  Id  as  he  eannoc  do,  fo  as  to  be  effedual  any  other  way  than  by  virtue  of  hit  anthority,  that  Aail 
Itikca  to  be  in  execution  of  his  authority.  Salk.  95,  96.  Bat  where  a  man  hat  an  inteieft  an^ 
■diority,  and  does  an  9&  withont  reciting  his  authority,  it  fliall  be  taken  to  be  done  by  virtue  of 
M  iateicft.  Salk.  96.  For  this  vidt  6  Co.  18.  a.  Sir  Edward  Cleer*s  cafe*  Cro,  Clis.  gyg* 
j^Jac.  32.  Co.  Lit.  III.  b.  Jenk.  aoi.  215.  Cro.  Car.  335.  [Hob.  z6a  i  Atk.  559. 
iMdr.  395,    1  Ch«  Caf.  103*     i  Lev,  150.] 

If  the  lord  gives  licence  to  a  copyholder  for  life  to  leafe  the  RoU.  Abr. 

Dpyhold  for  five  years,  the  copyholder  may  leafc  it  for  three  ^'5^^.?^**^ 

leais;  for  this  is  comprehended  within  the  leafe,  inalxnuch  as  Ubatare'to 

le  hath  given  him  licence  to  leafe  for  more  years.  be  ftriaiy 

.  purfuedy  fer 

MOV,  43.  Godb.  39*  a  RoU.  Rep.  6.  Owen,  73.  Bolft.  104.  %  Mod.  31s.  Kelw.  43.  Lit. 
Rp*  141.  Cowp.  20.  One  who  bath  power  to  make  a  leafe  for  ten  years,  makes  a  leafe  for 
txnty }  dtoccd  good  in  Chancery  for  ten  years.     Chan.  Ca.  23.  vm/^  head  of  Ltafei  mnd  Terms  fir 

'•wit 

So  if  the  lord  gives  licence  to  a  copyholder  for  life  to  leafe  the  RoU.  Abr. 
X)pyhold  for  five  years,  if  the  copyholder  tamdiu  vixerit,  and  he  p^*  33i* 
c^es  it  for  five  years  generally,  without  limitation;  this  is  a  4^.  s^C.* 

E>d  execution,  and  purfuant  to  the  licence,  for  the  leafe  is  Ptpb.  105. 
erminable  by  his  death,  by  a  limitation  in  law,  and  there^  lii^'xA^"* 
ot  as  much  i$  implied  by  law  as  if  he  had  made  an  aAual  Oweofyal 
imitation.  s.  c. 

Where  the  mayor  and  commonalty  of  London  had  conftttuted  Skin.  413. 
f»S.  their  bailiff  to  receive  their  rents,  and  to  make  demand  Sf*^*. 
if  them,  and  to  make  entry,    fuch  general  authority  is  not  Holt,  iif 
efficient  to  authorize  a  bailiff  to  take  advantage  and  demand  evidence  in 
\  tent  accrued  due  after  the  authority  given  \  for  it  is  a  new  *jf^*n^ 
ight  attached,  and  there  ought  to  be  a  fpecial  authority  for  this 
fttxpofc. 


< 

(D)  Where  an  Authority  cannot  be  transferred. 

sC«».  77*  ^'  /^NE  who  has  an  authority  to  do  an  zGt  for  another  muft  exe- 

r^'  ^^'  ^^  ecute  it  himfelf,    and  cannot  transfer  it  to  another ;  for 

(^)  MiuMn,  ^8  being  a  truft  and  confidence  repofed  in  the  party,  cannot 

«nd  vidg  be  ailigned  to  a  ftranger,  whofc  ability  and  integrity  were  not  fo 

tMcuion  ^^^'  thought  of  by  him  for  whom  the  adi  was  to  be  donci 

smfAJmi^  therefore  an  (a)  executor  having  authority  to  fell^  cannot  fdl  hf 

mflraeors.       attomev. 

9iC<r.  76.         So  it  leflce  for  life  hath  power  to  make  Ieafes>  rendering  die 
lii?"'  ^'^  ancient  rent,  he  cannot  make  them  by  letter  of  attorney. 

Roll.  Abr.  330r 

Mod.  210.  If  jf,  lends  JJ.  a  horfe  to  ride  to  IVi,  B.  cannot  let  his  man 

M«ri^"***  ride  him  j  for  the  licence  is  a  matter  of  pleafure  annexed  to  Ac 

Bot  it  it  perfon  of  B.^  and  cannot  be  transferred ;  adjudged  upon  a  de- 

•Attwife  murreri  in  an  adion  of  trefpafs,  for  immoderately  riding  the 

uliTiiml  u'  Plaintiff's  mare  5  where  the  defendant  pleaded  that  the  pbintif; 

Umitcd  for  ticentiam  eidem  dedit  equitare ;  and  that  the  defendant  and  his  (err* 

the  loan  of  ^^t  altemaiim  had  rid  upon  the  faid  mare* 

the  horfe ;  ^ 

Ibr  in  that  cafer  he  hath  an  intereft  in  the  horfe,  and  may  let  his  fervant  ride  hioai     So  if  F.  Ibf 

Aqne>  lets  a  horfe  to  A*  t»  ride  to  Twk»    Mod.  »io.    %  Ld.  Raym.  9x3.  915*  9i6« 

(E)  When  it  fliall  be  faid  to  be  determined  and 

revoked. 

^7/«iRoU.  'TpHE  authority  given  by  letter  of  attorney  muft  be  cxccntdt 
Co^Ut'  c*.  during  the  life  of  the  perfon  that  gives  it  j  becaufe  the  letter 

B*  and  now  of  attorney  is  to  conftitute  the  attorney  my  rcprcfentative  far 
»?•  14th  ed.  fuch  a  purpofc,  and  therefore  can  continue  in  force  only  duxif^ 
S^.^i*.       ^^^  ^^^^  °^  ^^  ^^^^  ^"^  ^^  ^^  reprefented ;  and  hence  it  is,  that  a 
»77'  »7o»    y*  ^*  make  a  letter  of  attorney  to  deliver  feifin  after  my  deathi  it 
is  void,  becaufe  he  cannot  deliver  feifin  during  my  life,  for  th* 
were  plainly  without  any  authority  ifrom  me ;  nor  can  he  da 
it  after  my  death,  for  the  former  reafon. 
14,  H.  t.  3.       But  if  any  corporatbn  aggregate,  as  a  mayor  and  conimonalt]r# 
Co^Lit.  '4   ^^  ^^^^  ^"^  chapter,  make  a  feoffment  and  letter  of  attorney  t^ 
a  Roll.  AW.  deliver  feifin,  this  authority  does  not  determine  by  the  dcaA 
to.  of  the  mayor  or  dean ;  but  the  attorney  may  well  execute  Ac 

power  after  their  death,  becaufe  the  letter  of  attorney  is  an  an* 
thority  from  the  body  aggregate,  which  fubfifts  after  the  dcaA 
of  the  mayor  or  dean,  and  therefore  may  be  reprefented  by  that 
attorney  ;  but  if  the  dean  or  mayor  be  named  by  their  own  pri- 
vate name,  and  die  before  livery,  or  be  removed,  livery  aftef 
feems  not  good. 

Co,  Lit.  51.  If  th^  leffor  by  deed  liccnfcs  his  leflce  for  years  or  life  to  alien, 
ff  ih/leffor  ^^^  ^^  rcftrained  by  condition  not  to  alien  without  licence,  and 
grantt  over    tho  kiTor  {B)  dies  before  the  leflee  aliens  i  yet  this  is  no  counrer'% 
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ihand  of  the  licence,  for  tlic  licence  exempts  the  Icflce  out  of  the  W$  cftate, 

Jenalty  of  the  condition,  and  it  was  executed  on  the  part  of  the  ^"*2/*^^ 
:flbr  as  much  as  could  be.  .CrojalToj. 

If  the  king  gives  licence  to  alien  in  mortmain,  and  dies,  yet  it  Co.  Lit.  5a, 
may  be  executed  after.  b» 

So  if  the  king  liccafes  7-  S.  to  fell  wines,  and  dies.  Sid.  6, 7. 

•^  '  [loboth 

Me  cafes  an  iotereft  paiTeth  with  the  authority,  and  therefore  it  it  that  it  doth  not  detennine  by  th« 
death  of  the  Icing.  But  where  a  bare  authority  pafleth,  and  no  more,  it  fcemeth  to  be  othcrwiic* 
fLCom.  457.     Hardr.  444..     1  Freem.  S5.  115.  137.] 


Bail  in  Citil  Caufefif. 


BAIL  and  mainprize,   words  often   ufed  in  our  law-books  2  Hawk, 

as  fynonymous  (a),  agree  in  this,  that  they  favc  a  man  from  f\^« '^?* 

,  unprifonment  in  the  commom  gaol,  his  friends  undertaking  for  ^^^^  ^J^ 

lum  before  certain  perfons,   for  that  purpofe  authorized,  that  differ,  yidt 

'kc  (hall  appear  at  a  certain  day,    and  anfwer  whatever  fliall  ^'5?*  '^°* 

fcc  objcacd  to  him  in  a  legal  way.  andzHaik. 

P'C.  140.  That  the  chief  difference  is,  that  a  inan*s  mainpernors  are  barely  his  furetieSi  and  cannot 
"■prilbn  bia  themfelves  to  fecure  his  appearance,  as  his  bail  may,  who  are  looked  upon  aa  his  gaolers, 
!  to  whofe  cuftody  he  is  committed,  and  therefore  may  take  him  up  upon  a  Sunday ,  and  confine  him 
;^  tbe  next  day,  and  then  render  him.  6  Mod.  z'^u  ptr  Cur,"*  7  Mod.  77.  85.  98.  Ld.  Raym.  706. 
It  Mod.  275.  348.  6c6,  607.  667.  [So  they  may  juftify  the  breaking  and  entering  the  houfe,  (tb« 
I  *uter  door  being  open,)  in  which  the  principal  refides,  (whether  he  is  fohly  pofieded  of  fuch  houfe,  or 
i,l(fide  in  it  by  the  content  oi  another,)  in  order  to  feck  for  him,  for  tiie  purpofe  of  rendering  him* 
'  ^^  V*  Brooks,  z  H.  Bl.  Rep.  120.]  i^gainft  him  that  is  mainprized  de  die  in  diaUf  no  bill  can 
;  M  filed  i  otherwife  againft  him  that  ii  bailed.  4  Intt.  180.— Alfo  it  feems  that  before  the  23  H.  6. 
:  <*  10.  the  iheriff  was  not  upon  an  arreft  obliged  to  take  bail,  nnlefs  the  party  fued  out  a  writ  of  main'' 
Jnxti  b«  for  this  vide  2  Roll.  Abr.  ri2.     Tit}t Matftfrixe. 

The  putting  in  bail  in  pcrfonal  aftions  fecms  to  be  in  imitation  vin.  839, 
the  civil  law,  which  requires  that  cautions  fliould  be  put  in  ^'i':fl*^j^» 
cr  by  pigfiora  or  Jidejuffores^  and  the  idoneus  fidejujfor  was  ex    ^ 
^judicis  approbatuSy  vel  iitigantium  confenfu  aeceptus  :  for  for- 
ly  in.  thefe  actions,  if  the  defendant  did  not  appear  on  the 
wmmons,  the  procefs  was  an  attachment,  and  the  {herifF  might 
^ch  him  either  by  his  goods  or  by  pledges ;  and  if  he  attached  Booth,  9, 
™^  by  his  goods,  by  his  non-appearance  his  goods  were  for-  '®« 
l*^d;  if  by  pledges,  and  the  party  did  not  appear,  they  were 
tacrccd. 

Under  this  head  I  (hall  confidcr, 

(A)  What  Perfons  are  authorized  to  take  Bail. 
Vol.  L  Y  (B)  In 
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(B)  In  what   Cafes  Special   or   Common  Ba3  U 
required.     And  herein, 

1.  What  the  Debt  muft  amount  to  for  which  there  miift 
be  Special  Bail. 

^.  Where  the  Demand  is  uncertain,  and  founds  only  ia 
Damages. 

[j.  Whether  a  Defendant  can  be  hoMen  to  Bail  twice  fior 
the  fame  Caufe  of  Aflion  ?] 

4.  Whether  Bail  be  required  in  A£lions  on  Penal  Statutes  ? 

5.  Of  Ferfons  that  are  not  required  to  put  in  Special  BaiL 

$•  Where  Special  Bail  13  required  on  remoying  a  Canfe  out 
of  an  inferior  Jurifdi£):ion  before  Judgment. 

7.  Of  putting  in  Bail  on  bringing  a  Writ  of  Error, 

8.  Common  Bail  in  what  Cafes  neceflarj^. 

(C)  Where  Bail  fliall  be  faid  to  be  put  in  regularly. 
And  herein, 

•  I.  Of  the  Manner  of  putting  in^  excepting  to»  and  jat 

tifying  Bail, 

2.  To  what  Time  it  (hall  have  Relation. 

3.  Where  a  different  Action  is  profecoted  from   that  t» 
which  Bail  was  given. 

4%  What  Defc£l  or  Ir^ularity  may  be  amended. 

(D)  Of  the  Proceedings  againft  the  Bail,  and  what 
they  may  plead  in  their  Difcharge. 

[(D  2.)   Of  the  Proceedings  on  the  Bail-Bond.] 


• 


(A)  What  Perfons  are  authorized  to  take  Bail. 

•  Si»j*  «•  Y\7l^^^  ^^^  iheriff  arrefts  any  one,  he  is  not  only  authorizedy 
k-^'mII  ^^^  obliecd  to  take  bail,  othcrwifi:  an  adion  on  the  cafe 

35,   Sji:!t*    lies  agomlt  him. 

u.  Rji)m.  This  the  (hcnffis  obliged  to  do  by  the  23  H.  6.  caf.  9.  which 
Sm^  Ki  enads,  ••  That  flicrlfis,  coroners,  tfr.  (hall  let  to  bail  peribns  by 
[This  it"  i«  "  ^^^^  antrrted,  or  in  their  cuftody,  by  foicc  of  any  writ,  Mli 
now  irtt^a,  <<  or  warrant,  in  any  perfonal  a^on,  or  becanfe  of  any  indifi* 
Ivt^a  V  "  '^^^"^  ^^  tiefpofs,  upon  rcafonable  fuicties  (harbg  fu£Sciest 
cr«r^»  wti  "  ^itlun  the  county)  to  keep  their  dap  in  fuch  place,  bV.  as  the 
notUj^<ri>:«  **  writ,  &**%  txv.uire,  (fuch  as  arc  in  ward  by  condemnation,  cxe* 
•^'p^^JJJ*^'"**  "  cution,  .-ii/i.;/  2i.'^iru/aiM^  or  excommunication,  furety  of  peace,  pr 
r  rt.m  •*  committed  by  command  of  the  jufticcsi  and  ragabonds  rcfuCng 
X.t^  nc>v1   ««  to  fcrre  according  to  the  ilatuce  of  labQuien  only  excepted.) 

4  Sat 
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^     But  though  the  (herifF  is  obliged  to  take  bail,  yet  if  the  plain- 
-.IKffdiflike  the  fecurity,  and  does  not  take  iin  afiignmient  of  the 
,  lail4)ond,  he  may  have  the  defendant  brought  up ;  for  the  flierifF 
'  leaving  atrefted  him,  (a)  mull  return  a  cepi  corpus^  on  which  return  (*)  '  ^^^* 
[  k  is  a  breach  of  duty  in  him  not  to  bring  him  up,  for  which  the  m^.  3.. 
Court  amerces  him  as  one  of  their  officers.  57-  244* 

; '  But  if  the  writ  be  not  returned,  and  the  court  make  an  order  yiJe  tU. 
}  Aat  the  flieriflF  (hall  return  his  writ  in  four  days,  as  is  ufual,  there  ^^if- 
pht  diibbedience  is  to  the  pronounced  order  of  the  court,  and 
1  tonfequently  a  contempt  of  the  court,  for  which  an  attachment 
f  Bes. 
I    If  the  (heriff  returns  tepi  on  a  mefne  procefs,  Isf  paratutn  habeo^  RolL  Abr. 

*  lieihall  be  only  {b)  amerced  if  he  does  not  bring  in  the  body,  l°^'|j?^' 
i.thoughhe  fhall  be  attached  if  he  does  not  return  his  writ;  and  3^2. 
TAc  reafon  is,  becaufe  the  flierifF  is  bound  to  bail  the  party ;  and  Noy,  39. 
^refore  if  the  (heriiF  is  miftiken  in  his  fureties,  he  is  not  to  [f |,Z||'.*'  '* 
ibffer  in  his  liberty;  and  the  returning  his  writ  is  in  his  own  this  day  to 

?Jower ;  but  it  may  not  be  in  his  power  to  bring  in  the  body  fervc  the 

*  which  he  was  obliged  to  bail.  ^"f  "^'^ 

.    ^  ®  a  rule  to 

.  Irisg  in  tlie  body  before  you  move  to  amerce  him.  Sa]k.  99— 'If  the  fiierifF  returns  a  cetl  cor^ut 
1  Mid  faratum  bahtOf  or  languidusy  where  the  defendant  Is  at  Jarge,  without  any  bail  taken,  he  is  not 
'  Mded  by  the  ftatute,  but  an  adilon  for  afalfe  return  lies  againft  him.     Noy,  39.     Roll.  Abr.  807.* 

*  After  the  (herifF  has  returned  a  cepi  corpus^  plaintiff*  may  foe  out  a  rule  to  bring  In  the  body  :  The 
jiMeat  of  this  rule  is,  to  compel  the  flierift'  to  put  in  good  bail  above,  which  if  not  dune  in  due  time,  the 
I'tODrt,  on  motion,  will  grant  an  attachment  againft  the  flierifF,  the  confequcnce  of  which  Is,  generally, 
i|S]rincflt,  by  the  IherifF,  of  the  debt  and  cofls,  who  feeks  his  remedy  over  againft  the  officer,  by  whom 
u^  defendant  was  arreiled,  or  his  fureties ;  or,  in  London,  againft  that  fecondary,  or  officer  who  took  the 
■nil.bond,  if  any,  or  his  fureties.     i  Wilf.  262.     Wolfe  v.  CoUingwood. 

,;•  And  if  the  plaintiff  takes  (r)  an  aflignment  of  the  bail-bond,  [{c)  For  he 
I Ae  flierifF  is  not  amerciable ;  for  by  accepting  the  bond,  the  j?  '^\^^7  • 
.^laintiflF  has  waved  the  benefit  of  the  amercement,  and  he  may  fo.  rcx  v. 
I  now  fue  it  in  his  own  name,  though  formerly  he  could  only  fue  Dawes,  . 
iindieflicraPs  name;  and  if  the  IherifF Veleafed  the  adion,  his  '^J*AT* 
f  Wmedy  was  in  a  court  of  equity.  99.  pi.  6.   6  Mod.  122.    cub.  H.  c.P,  21. 

I  But  now  by  4  A/tn,  cap,  16,/eH.  20.  for  amendment  of  the  law, 
5t  is  cnaQed,  "  That  if  any  perfon  (hall  be  arretted  by  any  writ, 
•*  bill,  or  procefs,  out  of  any  of  her  majefty's  courts  of  record 
^  at  We/ltninftery  at  the  fuit  of  any  common  perfon,  and  the  « 

^  flicriff  or  other  ofEcer  takes  bail  fromfuch  perfon  againft  whom 
**  fuch  procefs  is,  the  fherifF  or  officer,  at  the  requeft  and  cofts 
^  of  the  plaintiff  in  fuch  a£tion  or  fuit,  or  his  lawful  attorney, 
^  Ihall  affign  to  the  plaintiff  in  fuch  adlion  the  bail-bond  or  other 

*  fecurity  taken  from  fuch  bail,  by  indorfing  the  fame,  and  at- 
tcfting  it  under  his  hand  and  feal,  in  the  prefence  of  two  or 

^  more  credible  witneffes,  which  maybe  done  without  any  ftarnp^ 
**  provided  the  affignment  fo  indorfed  be  duly  ftamped  before 
"  any  aftion  be  brought  thereon;  and  if  the  faid  bail-bond,  or  other 
"fecurity  taken  for  bail,  be  forfeited,  the  plaintiff  in  fuch  aftion, 
**  after  fuch  aflignment  ms^de,  may  bring  an  a£lion  and  fuit  there- 
r"  upon,  in  his  Q\ra  name;  and  the  court  where  the  a^ion  is  brought 
^  may,  by  rule  or  rules  of  the  fame  court,  give  fuch  relief  to  the 

Y  a  «  plaintiff 


^  plaintiff  and  defendant  in  the  original  ad^ion,  and  to  tkliail 
<^  upon  the  fatd  bond  or  other  fecurity  taken  from  fuch  iiail,  u 
^^  is  agreeable  to  juftice  and  reafon ;  and  that  fuch  role  or  rules 
«  of  the  laid  court  fliall  have  the  nature  and  efied  of  a  de« 
<'  feafance  to  fuch  bail-bond  or  other  fecurity  for  bail." 

By  the  4  ^.  (5*  M,  cap.  4.  <<  The  judges  in  each  courti  or 
*<  any  two  of  them,  whereof  the  chief  to  be  one,  may,  by  com- 
<<  miifions  under  the  feals  of  their  refpeftive  courts,  appoint 
<<  commiflioners  to  take  recognizances  of  bail  in  fuits  dependiol 
**  before  them,  and  ^Mpon  a&davit  of  the  true  taking  of  them, 
<<  fuch  recognizances  fnall  be  as  efFeQual  as  if  they  were  takes 
*'  ie  bene  ejje  before  therofelves  :  $.  a.  The  cognizors,  unle&  tkj 
*<  live  in  London  or  Wejlminjler^  or  within  ten  miles^  may  juftifj 
•*  before  the  commilBoners  in  the  country.*' 

[And  by  the  lad  fe£tion,  <'  any  judge  of  aflfife,  in  his  clrcuty 
<<  (hall  and  may  take  and  receive  all  and  every  fuch  recpgiu* 
"  zance  and  recognizances  of  bail  or  bails,  as  any  perfon  Dull 
<*  be  willing  and  dedrous  to  make  and  acknowledge  before 
w  them,  feTf."] 
[fivtiaCF.       Before  this  ftatutc,  bail  was  always  taken  ie  bentejfe  bcfoKt 

iri^ihcreon  J"^^S^>  ^  *^  "^^7'  ^^^  ^^^  ^  ^^^  ^  ^^  cognizors  Kvc  wiAm 
bati  is  re-  ten  milcs  of  London  or  Wejlmlnjlers  the  eommiilioners  are  oUigd 
purred  muft  ),y  ^-^1^  of  court  to  kccp  a  book  wherein  are  the  names  of  th: 
on  MTch!?  plaintiff  and  defendant,  and  bail,  and  the  perfon  who  tranfinili 
Bent,  and  the  fame,  and  who  makes  affidavit  that  the  recognizance  w» 
upon  that  j|||y  acknowledged  in  his  prefencc ;  on  fuch  affidavit  Ac  judga 
•ancc  onwii  niake  a  conditional  alkcatur^  and  the  bail  are  to  ftand  abfolutfj 
cogroiTcd.  unlefs  the  plaintiff  except  againft  them  within  twenty  days*,  and 
Rules  and     jf  j^e  except,  the  bail  may  iuftify  by  affidavit  taken  before  tie 

Orders  of  -/t-  •      ^i. 

C.  B*  io8.]  commimoners  m  the  country- 

Cro.  Car.         If  one  is  arrefted  in  London  by  a  ferjeant  of  the  mace,  uponi 

196.    Roll,  plaint  of  debt  entered  in  any  of  the  counters,  the  ferjeant  csa- 

S.*c.  jt^   "^^  **^^  ^***»  (^)  ^^^  ^^  jw^gc  ^o  court  muft  •, 

al6.  S,  C.  (j)  Cro.  EIi«.  77.  S.  P.  agrred,  and  like  point  agreed,  where  an  arreft  wa»  "pW ' 
pUint  in  the  court  of  Nor  fingr  am^  ind  the  (defendant  in  gaol  under  coftody  of  the  mayor,  afl^n^f 
the  ferjeant  s  and  Cro.  £iiz.  16S.  it  is  fi'.d,  thac  in  all  corporation  courts  the  mayor,  who  is  j"'!^'* 
gailer  aifo.— -  Ball  being  ani::tcer  of  record  cannot  be  taken  before  suiy  hot  the  judge  of  the dUTi 
and  not  before  the  iVijcaol,  though  a:iege«i  Jccumdmm  fonjuttmSntm  %-UIm  i  but  baii  for  appeaiaBCC  oolj 
may  be  taken  by  the  lerjeant*  Cro.  Jac.  04. 
*  S^u.  If  the  fecoodaries,  in  Lomisn,  and  their  dcputica  arc  not  the  proper  officera  Ibr  this  pxf^ 

Anon.  [The  ffieriff  cannot  bail  on  an  attachment^  though  a  judge  at 

»^"-479-  his  chambers  mayO 


(6)  In  ivhat   Cafes  Special  or  Gommoa  Ba3  i( 

required. 

after  judgmeflt> 

J  afcertaincd  bi 

muft  paythccoa* 
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demnation  money;  for  which  purpofe  a  writ  of  execution  IfTues,  frr»r,  and 
to  wliich  the  ftierifF  can  take  no  bail.  ^^'^I  "P®* 

revernng  an 
•utiawry,  tide  Outlawry ^  and  Card).  459. 

But  If  one  in  execution  brings  an  attaint,  {a)  he  may  have  (i)  a  F.  K.  B. 
writ  to  the  (c)  jufticeSj  commanding  them  to  let  him  tomain**  'o^-^RolJ* 

P^ZC.  (^)  Cro.  ' 

£62.  5.  p^  IVray^  the  court  doth  not  ufually  bail,  for  the  verdid  is  intended  true  till  reverfed  :  but 
in  feme  cafes  upon  good  confideratSon  they  will  bail,  [hi)  Reg.  113.  a.  (r)  Dyer,  103.  pL  19, 
Aoogh  tc  firft  it  was  dovbted  whether  if  tayto  the  juftices  di  B»,  and  a  cafe  cited  cont'  where  it  was 
ommanded  to  the  warden  of  the  Fleet  to  have  the  boiy  in  court  vuvi'tbtt  dii,  &c»  [See  the  form  of 
this  writ,  and  thatC*  P.  may  fend  to  the  marihal  of  B»  R.  for  ludi  a  prifuncTi  and  \u  what  form  it 
ftaU  be.     Dyer,  364.  b.] 

If  an  audita  querela  is  founded  upon  a  releafe  or  record,  the  Dyer,  ^6$^ 
plaintiff  may  be  bailed.  r'i? 'r 

J  32.  faid  per  Coke,  S.  C.  but  fuch  bail  mud  be  taken  In  open  court.     Bulfl.  140.     Latch.  1x3* 

But  if  upon  (//}  a  furmife  of  a  matter  of  h(k  only,  it  is  Roll.  Rep. 
othcrwife.  '3».  jfrr 

Ccke^  Chief 
hft.  Roll.  kep.  384.  S.  P.  per  Cthes  who  faid  that  in  the  time  of  Dyer  and  Wrey^  and  all  his  time» 
ue  ptadxce  had  been  ne^er  to  bail,  where  grovinded  on  a  matter  of  fa£t  only ;  bull  wbere  upon  a  matter 
of  writing  in  dlfcharge  the  plaintiff  had  ufed  to  be  bailed,  th^  defendant  b^ng  called  to  J^now  whether 
tecoulddeny  it.  Vide  Sid.  286.  Dyer»  285.  pi.  41,  339.  pi.  46.  and  vide  1 1  H.  6.  9.  xo.  %  Roll, 
Abr.  113.    (</)  YeC  vide  in  fuch  diet  where  the  plaintiff  was  bailed.    Cro.  Jac.  29.  67. 

If  in  an  homine  repkgiando  an  ehttgatus  is  returned,  and  the  de-  Raym.475. 
fcndant  taken  upon  a  withernam:  though  this  is  no  execution,  yet  '?!^'  ^^*^ 
Ae  defendant  fhall  not  be  bailed  unlefs  he  will  confefs  the  taking  dodrine 
and  having  the  party  in  cuflody  {e).  *»«rt  laid 

^ed  to  in  the  cafe  of  Moor  v.  Watts,  2  Salk.  582*  where  it  is  ruled  that  a  defendant  taken  upon  a 
vithrrnafH  may,  if  he  plead  non  cepit,  be  admitted  to  bail.     Wife  v.  Lawrence,  Barnes,  59.  S.  P.J 

But,  if  i^  an  a^ion  for  a  falfe  return  of  an  elongatus  againft  the  Ray»;  475, 
fccrifF  it  is  found  for  the  plaintiff*,  he  may  be  bailed. . 

As  to  the  cafes  in  which  fpccial  or  common  bail  are  required^ 
I  fliall  confider, 

!•    What  the  Debt  muft  amount  to  for  which  there  muft  be 

Special  Bail. 

The  old  rule  in  the  Compleat  Attorn$j  is,  that  if  the  defendant  Comp,  At- 
l>c  arrcfted  by  mefne  procefs,  as  cafiasj  aliasy    or  pturieff  and  JJ'^  P"**^^ 
Ae  plaintiff  hold  him*  not  fufficjent  to  anfwer  to   debt  or  da-  for.  45. 
J^^ges  contained  in  the  writ,  the  fame  amounting  to  20/.  or  up-  (/)  The  ne 
wards,  that  in  this  cafe  the  plaintiff,  upon  the  return  of  the  ^^1^1^%'' 
'»»nt,by  entering  a  (/)  ne  recipiatur  with  the  filazer,  out  of  whofe  theattornies 
<5ffice  the  capias  did  iffue,  may  have  fpecial  bail  to  be  put  in  to  "officers of 
tins  aftion,  which  the  defendant  muft  put  in  before  feme  judge  2ter^'^Jj|cij 
of  th{;  court  where  the  caufe  depends,  who  vn\\  accept  of  fuch  no  appear- 
■^H  as  the  validity  or  weight  of  the  caufe  doth  require,  or  in  his  «»«  '^^  ^ 
Wcrction  (haU  be'  thought  fit.  ^  ^,  i.  ^  ^^^X^ 

T  1  This 
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This  was  the  rule  that  both  the  courts  of  Kin^s  Bench  ani 
Common  Pleas  went  by,  but  it  was  afterwards  funk  to  lo/.,  whii 
has  been  long  the  (landing  rule  of  the  courts. 
JTifthcfta.  And  now  by  the  12  Geo.  i.  cap,  29.  it  is  cnaded,  "  Thatwtcrt 
ai^Gro**  "  ^^  ^^^^^  ^^  adlion  (hall  not  amount  to  the  fum  of  10/.  in  a 
c.  3.  where-  **  fupcrior  court,  or  40/.  in  an  inferipr  court,  the  plaintifiF  flail 
by  it  is  made  ««  only  fcrve  the  defendant  with  a  copy  of  the  proccfs,  and  Ihall 
Md*Gw  2  "  "^^  2ixr^{i  his  perfon ;  and  that  in  all  cafes  where  the  plaintiff's 
c.  27.  "  caufe  of  a£tion  (hall  amount  to  the  above  fumS  or  upwards, 

whereby  it  «<  affidavit  {hall  be  made  and  filed  of  fuch  caufe  of  a&ion,  and 
lad\mMdl  "  *^  '"""^  ^^  f""^®  fpecified  in  fuch  affidavit  fhaU  be  indorfcd  on 
ed,  and  "  the  back  of  fuch  writ  or  procefs;  for  which  fum  or  fumsfq 
6  Geo.  a.  <f  indoifed  the  flieriff  or  other  officer  fhall  take  bail,  and  for  no 
:;h'e?;byit     "more/' 

IS  extended  to  1V0ks,  [and  19  Geo.  3.  by  which  the  caufe  of  adton  in  inferior  courts  is  xiM 
from  40  J.  to  10  /.  But  a  debt  of  20/.  muft  be  fwom  to,  to  hold  to  bail  in  the  counties  paladaei  cris 
WaUiy  on  procefs  from  WeitminAer-Hall  j  for  this  ftatute  being  in  the  affirmative,  without  iM|atiit 
words,  is  not  a  repeal  of  the  ii  &  12  W.  3.  c.  9.  which  requires  a  debt  to  that  amount  in  order  to 
hold  to  bail  ii^  thofe  pUccq.  Smith  y.  Dudley,  2  Str*  11 02.  -  Rajner  ▼•  Brought  Bacoes,  %^*  fiv 
tit.  5<;/i/i>r*  (B).]  '    ' 

Jacks  V.  [The  affidavit  to  hold  to  bail  under  this  ftatute  muft  flicw  \m 

5  Term  °"'  *«  ^^^^  ^^^^^  >  *"^  **^  ^^^^^1  ^nd  diftinaiy,  neither  in  general 
Kep.  552.    terms,  nor  in  terms  of  art. 

Cooke  V.  Dobree,  1  H.  BI.  Rep.  lo.  Hubbard  ▼.  Pacheco,  Ji.  218.  Cope  and  another  ▼.  Coofe) 
Dougl.  467. 

Heathcote         It  muft  be  a  poftt}ve  oath  of  the  debt,  made  at  the  time  of  fuing 

aS?r  i^sV  9^'^!^^  proccfs.     It  muft  not  be  argumentative,  point  to  any  fur-. 

jchnings  thcr  ^videncc,  refer  to  any  thing  dehors^  or  leave  any  thing  to  be 

V.  Martin,  coUeftcd  by  inference,  or  reft  only  on  belief:  \\xt  muft  be  ex- 

343>''  preffed  in  term$  of  direft  abfolute  affertion. 

Bright  V.  Furrier,  Jd,  1687.  Anon,  i  Wilf.  121.  Champion  t.  Gilbert,  4.  Burr.  2x26.  WW»* 
Copdan3,  5  Term  Rep.  364.  Mackenzie  t.  Mackenzie,  i  Term  Rep.  716."  Powell  ▼.  Porthocn, 
a  Term  Rep.  55.  Williams  v.  Jackfon,  3  Term  Rep.  575.  Collier  ▼.  Hague,  %  Str.  IS70«  ^ 
t|^e  cafe  of  Moultby  v.  Richardfon,  2  Burr.  1032.,  where  the  woxtls  <<  as  he  computes  it,**  added  Pi 
pofuive  oath  of  the  debt  were  holden  by  Fofter  and  Wilmot,  (the  only  judges  then  in  court,)  ^^^^ 
validate  the  affidavit :  and  the  cafe  of  Charter  ▼.  Jaques,  Cowp.,529«,  where  in  trover  againft  fcvenli 
an  affidavit  thac  d//  tlie  defendants  had  polTefled  themfelvesof  the  goods,  and  had  refufed  to  deliver  dm 
up,  and  x\\dxf<mu  or  one  of  them  had  converted  them,**  was  allowed  to  be  fufficient,  the  caufe  of  v!at» 
being  exptelTed  with  precifion  in  the  preceding  parts  of  the  fentence,  and  thofe  parts  being  indepcodot 
on  the  fubfcquc^t  words,  "  fomc  or  one  oftbemy^  which  are  merely  furplufage.  In  the  oUe  d  !**• 
land  V.  BafTet,  Tr.  16  G.  2.  cited  in  i  Wilf.  232.;  an  affidavit  by  the  affignce  of  a  bond  that  •tfit 
only  io  belief  of  the  exigence  of  the  debt  was  admitted,  the  bond  i^elf  being  conlidered  asfome  en* 
dence  of  the  debt ;  a  prefumptlon  that  it  was  not  paid,  arifiog  from  Us  neither  being  cancelle^i  ^ 
g'lTen  up  to  the  obligor. 


ciaphamfon  Nor  IS  this  ftrifbncfs  required  onlv  where  it  is  made  by  the  plaiD* 

I's^riTxe!  tiffhimfelf :  for  it  muft  be  equally  direft  and  fubftantiye  when  it 

Koiiiii  V.   '  comes  from  a  third  perfon.     And  a  defefiive  affidavit  by  focn 

A^nis,.  perfon  cannot  be  helped  by  one  made  by  the  plaintiff  himfelf  ui 

v^*  Morl^*  another  country  j  for  the  oatH  abroad  is  no  ground  for  ptoccft 

fell  V.Julian,  here. 

Id*  231.     Rios  V.  Belifante,  2  Str.  1209.     Po(pp  v.  Ludvidgfon,  2  B«it.  655. 

Wairond  v.  But  it  is  fufficipnt  if  affignees  of  bankrupt,  executors,  tt'f* 
fsTr^Tio.  ^^^^'^  ^^^^  ^^7  ^'^'^^  *«  <^ebt  to  be  due,  becaufe  from  their 
Bardiy  ▼.  '  fituation  belief  is  t;he  higheft  degree  of  certainty  which  they  can 
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ht  expefbed  to  attain*  But  it  mud  not  be  forgotten^  that,  in  thefe  Hunt,  4. 
cafes,  the  infertion  of  the  belief  of  the  deponent  is  eflential,  and  ^"'  '99*- 
can  on  no  account  be  difpenfed  with*  And  this  exception,  it  Edwards,'/</, 
feemethj  is  not  confined  to  perfons  fuing  in  this  reprefentative  ^283.  shei- 
chara£ker,  but  whcrevct  from  the  nature  of  the  queftion  the  party  ^J^  \tI^ 
can  have  but  a  ground  of  belief,  an  affidavit  to  that  extent  only  Rep.  83. 
will  be  admitted.  „  ^,       «     . ,.     „  «/''•  7»7- 

Hobfon  ▼.  Campbell,  i  H.  Bl.  Rep.  245* 

A  ftill  loofer  form  of  affidavit  is  allowed  in  aflions  upon  penal  Davis  v. 

ftatutes.     It  is  enough  in  thofe  if  the  plaintiff  (late  in  general  J^«««nghj, 

terms  the  nature  of  the  offence,  and  (hew  the  amount  of  the  Jos^^rIx 

penalty  :  he  need  not  fpecify  the  particular  a£ts  which  conftitute  «.  bapcift 

the  offence,   or  charge  in  words  direftly  that  the  defendant  hath  ^^^'^>  3 

committed  it ;  nor  need  he  fwear  that  the  defendant  is  indebted  to  watfon^v.^' 

bim  in  the  fum  forfeited,  or  that  the  debt  is  ftill  due  \  becaufe  it  Shaw,  2 

is  poffible  that  the  right  of  afiion  may  have  previoufly  attached  J*'"  ^P^ 

in  another   perfon;   and  befides,  as  no  one  is  entitled  to  the  n^r-redtal 

penalty  until  procefs  is  adually  (ued  out,  it  is  not  a  debt  due  to  of  the  year 

him  at  the  time  of  making  the  affidavit.  Se^ft«ute 

palled^  11  fatal  j  though  the  infertioa  of  it  bt  unneceirary.     Jb'id, 

It  is  to  be  obferved  that  there  is  a  difference  between  the  prac-  iTermRep. 
ticc  of  the  court  of  King^s  Benchy  and  that  of  the  court  of  Com-  t^t*  '  ^^* 
nm  PUasy  with  refpcd  to  the  affidavits  to  hold  to  bail.     In  the  Em»fot'C. 
latter,  the  defendant  is  fuffered  to  file  a  crofs  affidavit,  and  tlie  Hawkins,  \ 
plaintiff  may  afterwards  file  an  additional  one  in  order  to  fupply  ^'^|*  335* 
the  defers  of  the  firft.    In  the  former  court,  the  plaintiff  can  c«ey*2Bi. 
file  only  one  affidavit,  which  nothing  can  be  received  from  the  Rep.  S50. 
defendant  to   explain  or  contradi£b,    or  from   the  plaintiff  to  p^^f '* 
(trengthen,  or  even  impeach.    In  this  court  therefore  it  is  abfo-  Doogi'467. 
Intely  neceffary  that  the  affidavit  (hould  have  all  that  pofitivenefs  and  Jacks  v. 
prccifion  above  ftated.    In  the  other  the  fame  neceffity  doth  not  ^xTrm^Rr' 
«ift,  as  that  court  will  refort  to  other  media  of  proof,  and  552'°^   ^^' 
allow  the  plaintiff  to  explain  himfelf  more  fully  in  a  fubfequent 
s^davit.    Not  that  that  court,  though  lefs  ftrift  in  the  firft  affi-  Nichoi*  t. 
^vit,  is  wholly  inattentive  to  it,  or  will  in  all  events  permit  a  Daiyhanty, 
ftipplcmental  one  to  be  filed:  for  if  the  firft  be  not  a  fufficient  ^^^7; ^5' 
one  to  found  the  procefs,  as,  if  it  be  made  by  a  perfon  infamous;  Croncman, 
If  it  be  fo  drawn,  though  by  a  mere  flip  of  the  pen,  as  that  per-  »  wiif.224. 
jury  cannot  be  affigned  upon  it  5  if  it  wholly  omit  to  ftate  the  ^^^^ "' 
confidcration  of  the  debt,  a  fupplemental  one  cannot  be  re-  h.  bi!  Rep. 
ccivcd.  lo- 

It  is  no  obje£^ion  to  the  affidavit  that  it  was  fworn  before  a  j^  ^^  ^ 
Commiffioner,  who  is  concerned  as  attorney  for  the  plaintiff.  a.*  b.  r. 

Howard  ▼•  NoIdeTy  Barn.  60. 

It  is  inadmiffiblc,  if  made  by  a  perfon  convifted  of  felony,  or  *str.  1148. 
other  infamous  crime.  '^^^.' 

In  every  aflion  there  muft  be  a  feparate  affidavit;  as  one  will  5  Burr, 
not  fervc  for  difierent  anions  againft  one,  or  fevcral  defendants.  ^9o-j  ^^ 
And  if  there  be  only  one  in  fuch  cafe,  it  is  a  fatal  irregularity,  5T«m RcpL , 
aad  cannot  be  waved  by  any  aft  of  the  defendant,  ^^ 

Y  4  If 


52$  OBail  in  Citiil  Caufeit 

Hafley  v.  If  thcTC  bc  tio  affidavit,  or  if  it  be  defcflivc  or  not  duly  fikd, 
citrf^  »^  or  if  the  fum  fworn  to  bc  not  indorfed  on  the  writ,  Ac  court 
Wiir.  225.    will  difcharge  the  defendant  on  common  bsuLj 

1  Burr.  332. 

However  In  an  attachment  of  privilege,  which  b  a  capia/  in  the  fitft 

^e  above  proccfs,  the  defendant  is  held  to  bail  for  any  ium  though  never 
Ceo.  u  c.  fo  fmaU ;  for  this  being  a  capias  in  the  firit  procefs  without  fum- 
B9.  bath  fu.  mons,  does  not  arifc  fron^a  fuppoficion  of  a  nihil  returned,  but 
Soarine^**  arifes  from  a  debt  due  to  the  ofEcers  of  the  court,  by  the  aSs  of 
and  that  at  the  court ;  and  therefore  another  officer  ought  not  to  appear 
this  day  an    without  feeing  ^  fecurity  given  for  fuch  debt. 

attorney 

cannot,  any  more  than  any  other  peribn,  hold  defendant  to  bali^  unicfs  the  demand  be  10  /.  or  opwards. 

2.  Where  the  Demand  is  uncertain,  and  founds  only  in  Damages. 

Vide i^Cu,  Where  the  a<2ion  is  only  for  damages,  there  regularly  the 
^*  ^'  ^'      party  is  not  to  be  holden  to  fpeclal  bail  ^  for  there  is  no  ccrtaia 

fum  for  which  bail  can  bc  afcertained. 
Sid.  307.  But  in  a£):ions  of  ajfault  and  battefyj  fcandalum  magnatum^  and 

Roll.  Abr.  f^y  other  perfonal  vTongs,  in  which  it  is  ap{ferent  the  damages 
Ler^  J9.  will  exceed  the  fum  of  10/.,  the  court/ or  any  judge  of  the  court, 
Brbwnl.  90.  may  and  do,  on  good  caufe  (hewn,  give  leave  to  the  plaintiff  to 

B^m!^'.    ^"^  ^^^  ^  ^"'  ^^^  ^^^  claufc  of  ac  etiam  bill^Sj  to  hold  th» 
defendant  to  fpecial  bail  *. 

*  But  this  muft  be  on  an  affidavit  of  the  fa^t. 

Sid.  176.  So  upon  an  affidavit  of  a  great  maihem^  an^  that  he  intended 

Sij«*>"l*>^l  to  declare  in  trefpafs^  the  court  ordered  a  fpecial  latitat^  witli  an 
rtfr%ln  cafe  ^^  etiam^  and  that  fo  there  (hould  be  fpecisU  bail. 

of  a  noCorioos  battery.  Sid.  307.— So  in  cafe  of  a  foul  battery  againft  a  roan  and  his  fervants.  Co^V  57* 
See  too  1  Bl.Rep.  192.— But  this  fcems  to  be  difcretionary  in  the  court}  ^eieforc^jJ^  Mod.2*i 
fpecial  bail  denied  for  putting  an  arm  out  of  joint ;  and  'v'ldt  RoU.  Abr.  335.  pi.  14. 

Sid.  63.  In  debt  upon  a  {a^  bond  for  performance  of  covenants,  the 

^ul  bai/m*    ^^^^^  ^^  Order  bail  according  to  the  (^)  breaches  affigned  (r)  *. 

account^  ficut  in  debt  upon  an  account,  z  Roll.  Rep.  53.  Lev.  300.  (h)  And  the  meafure  of  that 
ihail  betaken  from  the plaindiF^s  oath.  Salk.  100.  pi.  11.  Barnes,  109.  ;>ay.  Rep.  109.  DougL449. 
[(c)  But  a  defendant  may  be  arrelled  for  the  penalty  of  a  bond  conditioned  tor  the  performaace  of  a  pro- 
xnife  of  marriage,  &c.,  where  the  penalty  is  the  real  debt^  or  rather  in  nature  of  itated  daniages. 
I  Wilf.  59.     3  Burr.  1351.     Dougl.  449.] 

*  This  mud  mean  according  to  bttaches  fiated  in  plaintifF*s  afHdavit. 

Tidd'iPrac.  [So  in  debt  upon  bond,  conditioned  for  the  payment  of  moneys 
^}*  though  the  penalty  is,  ftriftly  fpeaking,  the  legal  debt  5  yet,  as 

it  is  now  ccufidered  upon  the  ilatute  of  3  5:5*  4  Ann.  c,  16.  }  13. 
to  be  merely  a  fecurity  for  principal,  intereft,  ^d  cods,  the  de- 
fendant cannot  be  holden  to  bail  for  more  than  the  fum  really 
due  by  the  concjition. 
6  Mod.  14.       In  trover^  the  defendant  may  be  arrefted  of  courfe,  though 
aStr.  1292.  the  a£Uon  be.  brought  for  uncertain  damages  ^  for  this  is  more 
1  Wilf;  23.    ^^  a£lion  of  property  than  a  tort. 

1  Wilf.  335.  Say.  Rep.  253.  S.  C.  Cowp.  529,  But  it  is  fa!d,  that  where  ihe  defendant,  bein^a 
eu^m-houle  ofiifer,  wa»  ai;ciled  in  an  a^ud  ox  trove.,  brou^^h;  aj^alnil  hic)  for  feiaing  gccds,  onJ 

ic 
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k  ippnif^  by  aflltdaTic  that  there  was  a  reafonable  foondation  Ayr  the  TeKuret  that  the  goods  wmb  depp« 
^Kd  in  die  king's  wardioufe,  and  that  the  defendant  had  ufed  due  diligencf  In  proceeding  towards  4 
condequvition  in  the  Exchequer,  the  court  oidered  common  bail  to  be  accepted.  %  Bl«  Rep*  |o|^ 
I  Wilf.  335.     Say.  53.  fcmi.  coa/r* 

Where  there  have  been  mutual  dealings  between  the  partie^j  Ti4d*aPrac. 
Ae  balance  is  confidcred  as  the  debt  at  law  as  well  as  in  equity.]     Ji'if  ^*^' 

In  an  a£lion  of  debt  on  a  bond,  though  the  defendant  fitys  Salle,  loo. 
itwasbyrfar^,  or  on.  an  ufurious  contr^ft,  yet  there  fhall  be  ^"^^^^^ 
fpeclal  bail,  for  the  merits  of  the  caufe  fliall  not  be  determined  ^^' 
on  motion ;  neither  will  the  court  put  a  flur  upon  the  plaintiff's 
caufe,  which  ought  to  come  down  fairly  to  trial,  without  pre- 
judice. 

So  in  an  a£lion  for  money  won  at  play,  if  the  contract:  he  Saik.too» 
lawful,  as  being  under  100 A,  the  defendant  muft  put  in  fpecial  f^l^^ 

l»H*.  255.     yyehtadofGntiiifig: 

*  There  are  few  cafes  now  wheie  fuch  an  a£bion  will  lie  ;  and  qiiery,  if  for  any  fum  amounting  to  xo  A 
m  games  nnencnned  in  the  ftat  9  Ann.  c.  14  ?  See  that  ftat.  and  the  feferal  a£ls  of  2  Geo.  %*  c.  i8* 
nCeo.  z.  G.  »g.  13  Geo.  s.  c.  19.  and  iS  G.  2.  c.  34.    See  too  Young  r.  Moore,  1  Will'.  67* 


[3.    Whether  ^  Defendant  can  be  holdcn  to  Rail  twice  for  the 

fame  Caufe  of  Action  ? 

Regularly,    a  man  cannot  be  twice  arrefted   for  the  fame  (a)  Almaii. 
caufe:  and  this  rule  was  formerly  fo  rigidly  adhered  to,  that,  f^^'^Ld* 
wh&Tt  the  plaintiff  was  non-pros'd  for  want  of  a  declaration,  he  Ray^j'^yg. 
could  not  afterwards  arreft  the  defendant  in  a  fecond  aftion  (a). ,  Com.  Rep. 
-But  a  different  dodrine  now  prevails  ;  for  the  plaintiff  is  faid  to  ^1*  ^'  ^' 
fuffer  enough  by  paying  cofts  in  the  firft  a£lion,  and  therefore  v.  Hayes," 
ought  not  to  be  in  a  worfe  condition  than  before  (b).  Str.  439. 

Where  the  bail  in  the  firft  a6lion  are  forfwom  and  infufficient,  oimios  ▼. 
the  court  will  permit  the  plaintiff  to  arreft  the  defendant  again  ^^^^y»  * 
ui  a  fecond  a£lion,  even  without  difcontinuing. 

Where  the  plaintiff,  having  mifconceivcd  his  a£lion,  moves  to  (c)  Beli- 
difcontinue  upon  payment  of  cofts,  he  may  after  the  cofts  arc  ^^^  \ 
taxed  and  paid  {d)  take  out  a  new  writ  for  the  fame  caufe,  and  str.  1209. 
arreft  the  defendant  Je  novo.  W  Bates  v.  Barry,  a  Wilf.  381. 

But  where  the  plaintiff,    not  liking  the  bail  in  the  former  Beichier  v. 
aQion,  obtained  a  fide-bar  rule  for  leave  to  difcontinue,  upon  ^^^^f^'  \ 
payment  of  cofts,  and  afterwards  proceeded  to  charge  the  de* 
fcndant  in  cuftody ;  the  coiiTt>  conceiving  this  to  be  a  trick,  dif- 
charged  the  fide-bar  rule  ;  fo  that  the  bail  ftill  continued  liable. 

And  wherever  the  fecond  a£tion  appears  to  be  vexatious  {e\  or  (*)  Cox  ?. 
tkc  defendant  is  arrefted  or  detained  in  cuftody  therein,  after^|^'!^'^»  * 
^^%fuperfeded  or  fuperfedable  in  a  former  aftion  by  the  laches  {/)  809.  ^* 
of  the  plaintiff,  the  court  will  difcharge  the  defendant  on  com-  (/)  cham- 
mon  bail.     Nor  will  a  promife  to  pay  the  debt  (g)  ftdfequent  to  ^f^j^^-  ^"• 
^t  Juperfedeas  entitle  the  plaintiff'  to  require  fpecial  bail.  Str.  782. 

Maud  V.  Branthwaite,  Id.  943.     Hall  v.  Howes,  Jd.  1039.  Ca.  Temp.  Hard.  244.  S.  C.  Cratcli* 
«^d  V,  Scwaid,  2  Wilf.  93,    Blandford  v.  Foot,  Cowp.  7a.     (^)  Taylor  v.  Waftencyes,  2  Str.  iai8.] 

In  an  aflion  of  debt  on  a  judgment,  whether  after  vcrdi£l  or  »  str.ySa. 
by  default,  the  defendant  cannot  be  arretted,   if  he  was  pre-  ^'*=^"'^"  ;• 

vioully 


2^6  %aH  in  €M  Caufeier. 

Say.  Rep.  vioufly  aiTcftcd  In  the  original  adion :  even  though  the  baJ  In 

fiiBowen  ^*^  adion  have  fincc  become  infolvent  (a),  or  the  plainriffhas 

V.  Bamctt,  releafed  them  by  declaring  in  a  different  county  (3),  or  the  de- 

jj.iSo.  fendant  has  furrendered  in  their  difcharge.  or  obtained  a/attf- 

^3. 5  but  fee /^^^^W- 

«off/r.  De  la  Cour  v.  Read,  %  H.  Bl.  Rep.  278.    (c)  2  Str.  1039.  R.  H.  8  G«  i.  C.  B. ;  Wt  ice 

Caf.  Pr.  C.  B«  34. 

Kightingalc      tt  is  upw  the  fettled  practice  as  well  of  the  court  of  K.  B.  as 

^ik '  a^Bh'  ®^  ^^^  °^  ^*  ^'^  *°  ^^^^  ^^  ^^  "*  *^  aftion  on  a  judgment^  where 
Repl  1274.  the  damages  and  cods  amount  to  10/.  or  upwards^  though  the 
Lewis  V.       original  debt  or  demand  were  under  that  fum. 

PottJe,  ° 

4  Term  Rep.  570. 

Selion*8  So  it  is  now  faid  to  be  the  pra£);ice  of  both  courts  to  hold  to 

!*»•  49*        bail  in  an  a£lion  of  debt  upon  a  judgment^  notwithitanding  cnw 

brought)  provided  no  bail  was  given  in  the  original  a^ion. 
DeBaif  T.        In  an  a£tion  on  a  recovery  in  a  foreign  courts  there  (hall  be 

Daviesv.  In  an  aAion  on  a  judgment  of  an  inferior  court,  though  ba3 

Leckie,  i  were  given  in  the  original  a£tion  below,  yet  defendant  may 
k7b^94<    ^  holden  to  fpecial  bail,  becaufe  no  bail  has  been  given  in  the 

fuperior  court  before. 
CoiiiniT.         Where  a  caufe  in  which  the  defendant  has  been  arreftcd  is 
T«S  Rep.    referred  to  arbitratiotty  and  the  arbitrator  awards  to  the  plaintiff 
756.       '    a  fum  exceeding  10/.,   the  defendant  may  be  arrefted  again  in 

an  a&ion  upon  the  award.] 

4.  Whether  Bail  be  required  in  Anions  on  Penal  Statutes  ? 

YcIt.  53.  On  a  penal  ftatute  the  defendant  is  not  holden  to  bail,  becaufe 
ao^?^0)-  *^^  penalty  on  a  ftatute  is  in  the  nature  of  ^Jine  or  amercement  fct 
inyns,  75.  on  the  party  for  an  offence  comfnitted  ;  and  therefore  no  pcrfon 
Caf.  48.  ought  to  fufFer  any  inconvenience  by  reafon  of  fuch  law,  till  he 
431.  Giib.  *^  convi£ted  of  the  offence. 

Hift.  C.  P.  37.  [Several  modern  ftatotes  exprefsly  require  bail.  3  Burr.  1569.  f  TfffflRj* 
705.  And  where  an  a^ion  is  brought  on  a  remedial  ftatute,  as  on  the  ftatute  of  9  Ann.  c.  14.,  by  ^ 
lofer  for  money  won  it  play,  the  defendant  may  be  holden  to  bail.  Turner  v.  Warren,  a  Str.  1079* 
Andr.  70.  S.  C] 

5.  Of  Perfons  who  are  not  required  to  put  in  Special  BaiL 

ft  Brownl.         An  heir,  executor,  or  adminiftrator,  .(rf)  ihall  not  be  hoWcn  to 

Bulft.  3^6.  Special  bail ;  for  the  demand  is  not  on  the  perfons,  but  on  the 

{i)  So     *  ajflfets  of  the  deceafed ;  and  it  would  be  unreafouable  to  fubjcw 

though  an  their  perfons  to  an  execution  for  the  debt  of  another. 

attorney  was  * 

plaintiff,  and  it  was  pretended  he  was  entitled  to  have  fpecial  bail  by  hU  privily.    Sid.  6a*  S*  P* 

far  air\ 

Cro.  Jk.  So  if  there  be  a  judgment  againft  an  executor  for  the  debt  i 

Car.*  59.'*^*  ^^"^  tefiatoris,  and  for  the  damages  only  de  boais  propriisj  he  may 

Lit.  Rep.  bring  error,  and  have  a  fuper/edeas,  without  giving  furcties  ac- 

»» 3.  cording  to  3  Jac.  i.  caj>.  8.    For  though  the  words  of  the  H^^^ 
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ire  general,  yet  it  mufl;  be  intended  where  judgment  is  agamft 
the  defendant  himfelf,  upon  his  own  bond,  or  where  the  judg- 
ment is  general  againft  the  executors  ;  for  it  would  be  unreafon- 
able  they  (hould  find  fureties  to  pay  the  whole  out  of  their  own 
eflate. 

Neither  is  an  executor,  adminiftrator,  or  heir,  upon  the  re-  a.Ler-  *o4, 
moval  of  a  caufe  out  of  an  inferior  court,   obliged  to  put  in  ^^X^' 

baiL  a68.    2  Jooesi  Ss.     Salk.  98.  pi.  4.  S.  P.  coat.    Lit.  Rep.  8 1* 

[If  an  heir,  executor,  or  adminiftrator  perfonally  promifc  and  Mackemie 
undertake,  in  writing,  to  pay  any  debt  or  legacy,  he  is  liable  to  ^{^  ,*tS« 
be  arrefted  upon  it.]  Rep.  716. 

So  if  there  be  a  devq/lavii  fuggefted  (/i),  which  can  only  be  on  Ley.  X45, 
an  a£tion  of  debt  on  a  judgment,  executors  and  adminiftrators  IJJl^^J 
muft  find  fpecial  bail.  pi,  ^[  ^  * 

[(«)  Bdc  it  fliould  be  an  a£lual  deva/lavit,  returned  by  the  (heriffy  or  at  leaft  grounded  on  an  affidavit, 
voprect  T.  Teftard,  Carth.  164.  A  mere  iuggeltion  of  a  divafiavit  i«  not  fufficient*  I6u/.]  Fldi 
bead  of  ExtCM  ten  and  jidminiftratoru 

An  atttorney  or  other  officer,  whofe  attendance  is  required  Mod,  10. 
in  the  court  to  which  he  belongs,  ihall  not  be  holden  to  fpecial 
bail. 

If  baron  and  feme  are  fued,  the  hulband  muft  put  in  bail  Puietltk 
for  both ;  but  if  the  hufband  does  not  appear  upon  the  arreft,  ^^^  ^^ 
the  wife  muft  file  common  bail  before  flie  can  be  difcharged;  coidf.  117. 
for  otherwife  the  plaintiff  could  not  proceed  to  obtain  judg-  Cro.  Eiix. 
mcnt  370-  Cro. 

J*c.  445- 
Stile,  475.  Mod.  8.  6  Mod.  17.  Ld.  Raym.  73.  Salk.  1 1 5.  pi.  4.  2  Stra.  1271.  [Barnesy  96. 
1  Term  Rep.  486.  x  H.  Bl.  Rep.  235.  i  Wilf.  264.  If  the  coverture  be  doubtful,  or  the  defend- 
ant have  committed  any  fraud  in  order  to  procure  credit,  fhe  ihall  not  be  difcharged  upon  motion ;  but 
fte  muft  plead  her  coverture,  which  plea  *  muft  be  In  abatement^  not  in  bar.  Pearfon  ▼.  Mary 
Meadoa,  2  Bl.  Rep.  903.  Partridge  ▼.  Clarice,  5  Term  Rep.  194.  Holland  v.  EVefkine,  Bam.  loo. 
6  Mod.  105.  7  Mod.  10.  *  Milner  ▼.  MiUxer,  3  Term  Rep.  63X.]— ^-And  where  one  partner 
Oaft  pat  in  bail  for  another.     Mod.  45. 

[If  a  bankrupt^  having  obtained  his  certificate,  confcientioully  Balicy  v* 
promife  to  pay  a  debt,  contrafted  prcvioufly  to  his  bankruptcy,  buct"7^6* 
he  cannot  be  arrefted  thereon  ;  for  that  would  be  taking  advan*  But  where* 
Uge  of  his  confcientioufhefs  to  ufc  it  againft  confcience.  thecommif- 

|lep.  725,    Cowp*  824.9  or  certificate,  Dougl.  228.  appear  to  be  fraudulent^  he  may  be  arrefted* 

Infblvent  debtors,   and  fugitives,  difcharged  under  infolvent  Tamer  ▼. 
afts,  cannot  be  holden  to  bail  upon  fuhfequeni  promifes  to  pay  ^  5^^^)*^' 
debts  contra£led  before  the  time  prefcribed  by  the  afl:s :  but  they  *^)  cowp. 
may(^),  for  debts  contraftcd  afterwards,  and  before  they  were  5»7-  The 
aauaUy  difcharged.]  ^>;- 

bound  to  take  notice  of  their  privilege,  Dong].  671.  Nor  do  the  claufes  refpcfling  fugitives  extend 
^  per&os  who  have  conftantly  rended  abroad;  i  Wllf.  85.  $  or  who  have  been  abroad,  merely  in  the  courie 
tf  t^r  trade,  aii4  not  for  the  porpofe  of  avoiding  their  cjeditort.  Saj.  Rep.  308. 


6.    Where 


/  • 


5^2  15ail  in  Ciftll  CaofcA 

(J.    Where  Special  Bail  is  required  oh  removing  a  Caufe  out  of 
an  inferior  Jurifdidion  before  Judgment. 

9aik.  9?.  •  Upfm  the  removal  of  a  caufe  by  iaieas  corpus  out  of  any  in- 
utkCQurlf^  ferior  court  into  the  courts  above,  though  the  fum  be  under 
snJtheirji^  io/.(rt)  the  party  (^)  muft  file  fpecial  bail,  fo  that  the  plaimifF 
rifdiciion  in  may  not  be  in  a  worfe  condition  than  he  was  in  the  court  belovi 
Va)'vidi  10  ^^^  ^  reafon  hereof  is,  that  thofc  inferior  jurifdiftions  bebg 
G.  3.C. -a  confined,  they  cannot  follow  the  debt  out  of  their  own  jurifdic- 
(*)  But  if  tion  ;  and  therefore  it  is  requifite  that  they  (hould  be  l»il  \rfi© 
S'p^C  be  «^«  ^5thm  their  prccinfts  «. 

vexations,  the  court  above  will  confider  the  quantum  of  the  fum  in  .whicb  bail  ought  to  be  takes* 
SiUk*  lOT*  pl»  15*  I02.     1  Ld.  Rayni.  767.     7  Mod.  9.     6  Mod.  242.  S.  P. 

*  If  bail  is  BOC  in  within  due  dme,  2t  frocedettda  ifluesi  and  carries,  the  caufe  back  ta  the  InfenaK 
court. 


Salk-  97«  If  a  caufe  be  removed  by  btAeas  corpus  out  of  the  Matfi^fia^ 

tlolt  Ch.  ^  ^^y  Other  inferior  court,  and  the  bail  there  offer  to  be  bail  to 
Juft!      *     the  a£iion  in  the  court  above,  the  plaintiff  is  compellable  to  take 

them,  becaufe  he  might,  but  did  not  except  to  them  below. 
Comb.  T.  But  it  is  otherwife  where  the  caufe  comes  out  of  London^  foe 

^^'°'  s^fk  *^^  fufficiency  of  the  bail  there  is  at  the  peril  of  the  clerk,  and 
9>^pL  I.  he  is  refponfible  to  the  plaintiff;  fo  that  the  plaintiff  had  not  Ac 
ftr  Ho/tt  liberty  of  excepting  againft  them,  and  the  clerk  is -not  refpoofible 
Ch.  Juftice.  fQ^  ^j^^jj.  deficiency  in  the  court  above,  though  he  was  in  Louden. 
^^'  J*^V,  If  a  caufe  is  removed  out  of  an  inferior  court  by  habeas  corpus^ 
ItIbuUu^  and  new  bail  found,  and  after  in  the  fame  term  it  is  remanded 
adjudged,  by  procedendo,  the  old  bail  fhall  ftand;  for  when  a  caufe  is  re* 
f"d  ^vT  ^^'^^^^  the  fame  term  in  which  it  was  removed,  no  record  is 
^^\^^         made  thereof. 

Wa'wprtxe,  96.  and  Procedeftdo  16.  is  fo  to  be  underftood.  Moor,  836-  S.  C.  adjudged.  2  Bold.  28(9 
287.  S.  C.  adjudged.  Roil.  Rep.  64.  $.C.  adjudged,  notwithilandlng  the  old  bail  was  difchargcd* 
knd  new  pnt  in  *,  the  new  bail  being  taken  off  the  file  and  made  void  the  fame  term,  while  the  le- 
cord  was  in  the  bread  and  power  of  the  court*  Vuie  Cro.  Jac.  203.  and  Yelr.  120.  adjudged 
fmt.  But  per  curiam  it  is  there  faid,  if  the  pr^edcndo  were  delivered,  &t,  before  bail  givca  to  the 
fupcrior  courts  it  (hould  be  zfup^fedtai  to  the  babmi  S9rpas,  and  the  old  bail  fl&aold  ftand. 

Cro.  Jac.         Otiierwife  where  it  is  remanded  in  another  term. 

363.  Mow,    ' 

836.  pi.  1 128.  Roll.  Rep.  64.  2  Bulft.  286.  S.C.  and  S.  P.  per  Cur\  and  Skin*  244.  pi*  f* 
S.  P.  Where  it  feems  agreed  generally,  that  upon  fuch  removal  the  bail  beiow  are  difcharged^  for  they 
Atctase  d€  m-et* 

Skin.  244.  But  where  a  replevin  by  plaint  was  fued  in  the  fhcrifii*  court  of 
Pf"  9'  '^^^-  London,  and  pledges  were  found  de  ntortio  habend*  Ji,  Isfc.  and 
i?Jw/«ai-  this  plaint  was  removed  according  to  their  cuftom  into  the 
judged.  2  mayor's  court,  and  after  into  the  King's  Bend  by  certiorari s  and 
4^5!**  s^*c!  ^^^^^^  ^y^^  ^^  ^^  certiorari  being  demanded,  the  party  declared  in 
adjudged.  *  B*  R.,  and  upon  this  a  return  awarded  ;  and  upon  an  elongaf  rc- 
]V7uUo  V.  turned  ti  fcire  facias  went  againft  the  pledges  in*the  flierifii'  court 
tilf^'aso!''  ^^  London:  the  queftion  was.  Whether  this  caufe  being  removed 
S.  P.  *  by  certiorari,  the  pledges  in  the  inferior  court  were  cUfcharged  ? 
and  it  was  held  that  they  were  not. 

[By  flat.  19  Geo.  3.  c.  70.  §6.  no  caufe  under  10/.  (hall  be  re- 
moved into  any  fuperior  court,  unlefs  the  defendant  who  ftiallbc 

deiiroas 


tleCroud  of  removing  it,  (hall  enter  into  a  recognizatice  with  twd 
fufFicient  furcties,  for  payment  of  debt  and  cofts,  in  cafe  judg- 
ment ihall  pafs  againft  him.] 

7.    Of  putting  in  Bail  on  bringing  a  Writ  of  Error* 

By  tfac  {a)  3  Jac.  I.  cap.  8.  it  is  cna<Sied,  *«  That  no  execution  («)  Mad# 
•*  fiiall  be  ftayed  or  delayed,  upon  or  by  any  writ  of  error,  or  JyTcl**  x. 
**  fuperfedeas  thereupon,  to  be  fued  for  the  reverfal  of  any  judg-  c.  4.  f.  4. 
*<  ment  given,  or  to  be  given,  in  any  a£lion  or  bill  of  debt,  upon  »ndche  13 
*•  any  finglc  bond  for  debt,  or  upon  any  obligation  with  condi-  c***pt/^ 
"  tion  for  the  payment  of  money  only,  [b)  or  upon  any  aftion  or  cnafts  in 
•*  bill  of  debt  for  rent,  or  upon  any  {c)  contrail  fued  m  any  of  '^*  ^■"- 
«*  the  courts  of  WeJimtnJUr^  counties  palatine,  or  great  felTions  in  "ocxecati<« 
'^  Wales  I  unlefs  fuch  perfon  or  perfons  in  whofe  name  or  names  ihaii  be  ftaid 
«  fuch  writ  (hall  be  brought,  with  two  fufScient  fureties,  fuch  «ft«rverdia 
**  as  the  court  (wherein  fuch  judgment  is  or  Ihall  be  given)  (hall  ment"in  " 
"  allow  of,    (hall   firft,   before   fuch  (lay   made,    or  fuperfedeas  aftionsfor 
"  awarded,  be- bound  unto  the  party  for  whom  any  fuch  judgment  ^^^  feeing    . 
^*  IS  or  (hall  be  given,  by  recognizance,  to  be  acknowledged  in  aftionsoii 
^'  the  fame  court,  in  double  {d)  the  fum  adjudged  to  be  recovered  t^e.c^fe  oa 
"  by  the  faid  former  judgment,  to  profecute  the  faid  writ  of  error  ^^  pto«»* 
"  with  elFeft  5  and  alfo  to  fatisfy  aiid  pay  (if  the  faid  judgment  of  money* 
"  be  affirmed),  all  and  fingular  the  debts,  damages,  and  cofts  ad-  trover,  cotb- 
"  judged,  or  to  be  adjudged  upon  the  former  judgment ;  and  all  "J^^'j^^^"' 
"  cofts  and  damages  to  be  alfo  awarded  for  the  fame  delaying  of  trcfpafs*. 
•*  execution."  The  16  &  17 

'^  Car.  %,  Q.8. 

^'  3*  extends  to  writs  of  error  on  judgments  after  Terdid  in  dower  and  eje^bnent.  Carth.  xzi, 
^  Lev.  275.  [(bi)  The  19  Geo.  3.  c.  70.  f.  5.  ena^Si  That  no  writ  of  error  ihall  be  brought  00  any 
judgxent  In  any  inferior  court  of  record  where  the  damages  are  under  10  i,  unlefs  the  part)'  bringing  it 
&all  be  firft  bound  with  twd  fufficient  fureties  (fuch  as  Chexourt  wherein  fuch  judgment  is  given  ihall 
allow  of)  uoto  the  pirty  for*  whom  fu«h  judgment  is  given  in  double  the  fum  adjudged  by  the  forhier 
jodgment,  to  profecute  the  faid  writ  of  error  with  cffeA ;  and  alfo  to  fatisfy  and  pay,  if  the  faid  judgment 
be  affirmed,  or  writ  of  error  be  non-troid,  all  and  fingular  the  debt,  damages,  and  cofts  adjudged^ 
^  all  tbe  cofts  and  charges  awarded  for  the  delay  of  execution,  {b)  A  bond  given  by  a  third  perfoa 
ss  %  fecnrity  ft>r  the  payment  of  a  fum  of  money  by  inftalments,  is  a  bond  conditioned  for  the  payment  of 
money  only  within  diis  a^.  Chauvet  v.  Alfray,  2  Burr.  746*  So  a  bond  conditioned  for  the  payment  of 
Money  according  to  the  true  intent  and  meaning  of  an  indenture,  or  for  the  payment  of  money  at  fuch  « 
diy,  being  the  Umt  fum  mentioned  in  a  certain  indenture,  is  a  bond  within  this  ad,  Littleton  v.  Hanfi»n, 
Barnes  9I.  Deibo^des  v.  Horfey,  %  Str.  959.  But  a  bond  conditioned  for  the  psrformlnce  of  cove, 
aaots  in  an  indenture,  in  which  there  are  other  covenants  befides  that  for  the  payment  of  money,  is  not 
within  the  a^.  Gerrard  v.  Danby,  Carth.  2S.  Show.  14.  S.  C  Comb.  105.  S.  C.  A  battorary 
bond,  after  the  contingency  hath  happened,  is  in  every  refped  a  bond  for  the  payment  of  money  only. 
Pitt  V.  Coney,  Str.  476.  A  bond  to  pay  fo  much  money  as  y,  S,  ihall  declare  to  be  due  on  account, 
Ss  within  the  ad;  for  though  the  fum  be  uncertain  at  the  time  when  the  bond  was  entered  into,  it  is 
ifcertained  at  the  time  of  bringing  the  action.     Dean  and  Chapter  of  3t*  Paul  v.  Capell,  t  Lev.  1 179 

1  Reb.  613.  690.  S.  C.    But  a  bond  to  pay  for  fo  much  beer  as  fltall  be  delivered  to^.  S.f  not  cxcccdf 
1^  looi.  is  not  iot  for  here  the  fum  is  uncertain,  and  refts  upon  a  quantum  meruit*   Thrale  v.  Vaughsnf 

2  Str.  XX90.  Where  a  defendant  had  confefl'ed  judgment  In  an  adtioo  upon  a  bond  conditioned  for  pay-* 
Bnit  of  money  only,  and  afterwards  debt  was  brought  upon  that  judgment,  and  judgment  obtained 
^eon,  it  was  ruled  that,  in  a  writ  of  error  upon  this  fe&^id  juHgment^  ball  was  not  requifite ;  that  thil 
^w*>  cofui  omifus  out  of  the  ad,  which  was  to  be  taken  literally,  and  not  extended  by  cooftrudion. 
Bidlefoo  ▼.  Whyt^,  3  Durr.  1 545.  i  Bl  Rep.  506.  3.  C.  So  it  feanieth  that  bail  is  not  reqoifite 
on  a  writ  of  error  in  parliament  upon  a  judgment  in  B.  R.  in  an  adion  of  debt  on  a  recognisance  ii| 
trior.  Trinder  v.  Watfon,  3  Burr.  1566,  See  the  cafe  of  Chrifty  v.  Manocaptors  of  Anftruther^ 
^Mod.  237.]  {c)  On  thislftatttte  it  hath  been  tdjudgod,  that  judgment  on  an  infimui  ecrfpuiafet  waa 
oit  an  adion  founded  on  fuch  a  cootrad  as  cornea  within  it.  2  Buift.  53.  Yelr.  227.  So  of 
»  debt  dqe  by  arbitration.  Ihtd,  ferCur\  [{d)  In  error  on  a  judgment  upon  debt  on  bond^  the  bail 
aced  be  boood  only  ia  the  fum  recoveicdy  for  that  Is  d«ublft  the  fum  due.    Moor  r.  Lynch,  i  WilC  2(3. 

It 
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It  is  obviout  from  the  nature  of  this  recognisance,  that  the  bail  in  error  have  not  the  attcmatlve  of  faf« 
rendering  the  principal ;  and  cherct'ore  though  the  principal  become  a  bankrupt,  and  be  difchargcd  by 
bis  bankruptcy,  yet  the  plaintiff  may  have  recourfe  to  them.  Southcote  v.  Braithwaite,  i  Teoa 
Kep.  614.] 

*  This  ihtuce  does  not  extend  to  judgment  by  default^  in  any  of  the  aSlons  fpecified,  nor  doth  eiAtt 
of  the  others* 

do*  >«•  .  \i  A.  becomes  bail  for  A  in  an  {a)  inferior  court,  and  there 
(a/-^.tel  judgment  is  given  for  A,  and  thereupon  the  plaintiff  brings  1 
came  bail  writ  of  crror,  and  that  judgtnent  is  reverfed,  and  judgment  given 
for  B^  in  for  the  plaintiff  againfl  B^  the  bail  is  liable ;  for  when  the  firft 
«w/5cour'tof  judgment  is  rcverfed,  it  is  as  if  that  judgment  had  never  been, 
the  city  of  and  as  if  at  the  firfl  the  principal  had  been  condemned  in  the  in*' 
Chtfitr^  and  ferior  coiirt. 

judgment 

vrai  there  given  for  B,^  and  upon  a  writ  of  error  before  the  jliftftesof  the  great  fcfllions  of  the  ooonty  of 
Chefiery  that  j  udgment  was  reverfed  \  and  after,  upon  a  writ  of  error  in  B*R»  both  judgments  were  revexitd  \ 
and  it  was  adjudged,  that  the  plaintiff  ihould  recover  50/.  damages,  &c,  and  it  was  urged,  thac^.  wai 
not  liable  \  for  by  the  reverfal  there  is  no  judgment  in  the  inferior  court  againff  B»f  and  took  a  differ- 
ence where  the  judgment  of  the  inferior  couit  is  a^rmed,  and  where  reverfed*   2  Jones,  96.  aJJortuttar* 

^^'  J*^  ^  If-'*  brings  a  writ  of  error  upon  a  judgment  obtained  againfl  him, 
rrff^and  ^'^^  according  to  the  3  Jac,  i.  c.  8.,  B*  enters  into  a  recognizance, 
Miikf  ad-  conditioned  that  A.  flhall  profecute  his  vnrit  of  error  with  efied, 
judged  s^  if  judgment  iliall  be  afiirmed,  that  he  ihall  pay  the  con« 
gument."'  dcmnation,  fffr.  after  the  judgment  is  affirmed,  B,  cannot  ren- 
Moor,  853.  der  ji^  the  principal,  for  this  manucaption  is  not  to  render  the 

3*  P*  adjudged  per  totam  Cvriam.    It  is  now  the  known  and  eftabfilhed  dodrlne. 

loll*  Abr.        If  judgment  be  affirmed  upon  a  writ  of  error  in  the  Excheqner-t 

]ic/636r*'  chamber  (3),  no  execution  (hall  go  againit  the  bail  in  the  original 

».  P.  ad-  a£lion  for  the  cofts  occafione  di/ationis  executionis,  and  the  party 

K^**^i  might  have  compelled  the  defendant  m  error  to  put  in  bail,  pur- 

Cro.'El.'  fuant  to  the  (latute  3  Jac.  i.  r.  8- 

5S7.  (^)  In  a  fare  ftclas  upon  a  recognizance  againft  bail,  the  defendant  pleaded  a  writ  of  ener 
brought  by  the  principal  j  and  ptr  Cur,*  This  is  no  plea,  for  the  writ  of  error  upon  the  principal  judg- 
ment doth  not  affcA  the  recognizance :  But  p<r  HJt,  Ch«  Ju(V.  I  have  known  an  attachment  agaiai 
a  town-clerk  for  proceeding  in  an  inferior  court  after  a  writ  of  error  here  j  but  I  never  took  it  to  be 
right.    Comb.  295.  * 

*  Where  error  i<  brought,  the  court,  on  motion,  will  day  pmccadings  againft  the  ball,  on  tenM^ 
according  to  the  nature  of  the  cafe  ;  t.  «.  if  they  are  in  time  to  furrender  the  principal,  on  eng^ing  to 
pay  debt  and  cofti,  or  furrender,  within  a  fpecific  time,  after  affirmance.  If  too  late  to  funendo-,  thai 
on  engaging  to  pay  debt  and  colU,  within  a  limited  time,  after  affirmaacej  if  the  judgment  ihall  be 
affirmed. 

Salk.  Q7.  Ill  debt  on  a  bond  in  C.  5.  and  judgment  for  the  plaintiff, 
and*Ri-"  ^  CHTor  was  brought  in  B.  R.,  and  bail  put  in  according  to  the  fta* 
chardfon.  tutC)  and  judgment  affirmed  thereupon,  error  was  brought  in 
|Ld.Raym.  (^.j  parliament,  and  the  clerk  of  the  errors  refufed  to  allow  the 
Mod.  wo.  ^'^^^i  unlefs  the  party  would  give  a  new  recognizance.  It  was 
8  Mod.  79.  objefted,  that  it  was  not  required  by  3  Jac.  i.  c.  8.  But  ^ 
BuiiT^V  ^'"''»  *r^^  ^^^  recognizance  does  not  include  payment  of  cofts 
That  one  in  ^^  ^  afTefTed  in  the  Houfe  of  Lords,  and  thefe  cofts  ought  to  be 
taecuiion  h  paid,  and  therefore  a  new  recognizance  ought  to  be  given  within 
^^^      the  intent  of  the  ilatutes  suid  it  is  not  the  buCnefs  of  this  coart 
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Id  examine  whether  bail  was  put  in  upon  the  firft  writi  for  the  bniigiag  » 
Want  of  that  docs  not  hinder  the  procefs  of  the  writ  of  error^  but  l^^'^®^  «"<« 
Only  makes  it  nofuperfedeas.  m^S"  bL 

caufe  of  the  uAcertaiotjr  how  long  the  parliament  may  continite* 

If  there  is  a  judgment  in  B.  R.^  and  the  defendant  is  taken  in  Cio.  Jk« 
execution,  and  after  brings  error  in  the  Exchequer-chamberi  and  '??•    ^*^ 
the  record  is  removed,  he  {a)  cannot  be  bailed  in  B*  R»y  becaufe  («]'By  V* 
there  is  no  record  there,  nor  can  he  be  bailed  in  the  Exchequer-  rule  of  i?.  it. 
chamber,  for  they  have  authority  only  to  affirm  or  reverfc  the  «r«'ya"«- 

fc    J  '  *  '  '  ney  who 

judgment.  •  ihallfaeout 

any  writ  of  error  on  any  judgment  of  tbii  coort,  returnable  in  the  Exchequer-chamber,  fhall  forthwith 
Worn  fuch  writ  of  error  with  the  clerk  of  the  errors  of  this  court  for  the  time  being  ;  and  in  cafe  wher« 
fpecial  bail  ihall  be  required.  If  the  plaintiff  upon  fuch  writ  of  error  do  not  within  four  days  after  allow, 
aoce  thereof  put  in  Tpecial  bail  thereon,  the  plaintiff  in  the  adion  may  proceed  to  take  out  execution 
Botwithftanding  fuch  writ  of  error  j  and  where  fpecial  bail  is  put  in,  the  plaintiff  or  hit  attorney  muft 
ibrthwith  give  notice  thereof  to  the  defendant  in  error,  or  his  attorney ;  and  if  the  defendant  in  error 
io  not  extept  againft  fuch  bail  within  twenty  days  after  fuch  notice  given,  fuch  bail  fhall  be  allowed. 
By  a  rule  inC.  S»  Mich.  6  Get.  i,  in  all  cafes  where  bail  Jball  be  filed  on  writs  of  error,  fuch  bail  (hall 
be  perfeded  within  four  days  after  exception  taken  thereto ;  or  In  default  thereof,  the  clerk  of  the  errors 
*f  this  court  ihall  non-pros  fuch  writ  of  error  *. 

*  The  allowance  of  a  writ  of  error,  before  execution,  is,  of  itfelf,  ^fuperfedtm  to  exeeotion  |  and  1 
conceive  the  court  would  fet  afide  the  execution,  if  executed  after  allowance  of  a  writ  of  error,  though 
there  was  not  any  notice  given  :  The  intent  of  notice  is,  to  fubjeCi  the  attorney  for  the  defendant  ia 
Sior  to  «a  attachment,  if  he  ihould  dare,  after  notice,  to  levy  an  execution. 

Upon  a  writ  of  error  of  a  judgment  in  Ire/and,  the  record  Palm.  286» 
being  removed  in  B,  R,^  the  court  took  bail  here^  and  fent  direc- 
tions to  have  the  defendant  fet  at  liberty  there. 

8.     Common  Bail,  in  what  Cafes  neceflary* 

The  filing  of  common  ball  is  neceflary,  that  it  may  appear  that  But  where 
the  court  had  conuzance  of  the  caufe.  -  .  .^,     .,  ..,,  -       .«?oT°*A*!f 

It  18  error,  viae  title  Error,  and  Hob.  xo4. 

[Common  bail  in  K.  B.  is  entered  on  a  piece  of  parchment, 
called  a  bailrpiece,  with  a  triple  fixpenny  ftamp,  and  filed  with  the 
clerk  of  the  common  bails  ;  who,  by  a  rule  of  Eqfier  30  Geo.  3. 
3  Term  Rep,  660.,  is  to  mark  the  bail-pieces  numerically  as  they 
are  received.] 

.  If  a  prifoner  be  difcharged  for  want  of  being  declared  againft  nJs  Satfc. 
within  (i)  two  terms,  or  upon  non-proffing  the  plaintiff,  or  if  he  ^^'  Pj- 1* 
furrender  himfelf  in  difcharge  of  his  bail,  and  is  not  charged  J^&^w!^' 
within  two  terms;  in  all  thefe  cafes  he  muft  file  common  bail,  MdM.czi. 
that  it  may  appear  by  the  ads  of  the  court  that  he  was  aftually  ^]^,  ^^-^ 
in  court  when  difcharged.  terms.  CrTjac.  6w. 

By  the  rules  of  B.  R.  no  attorney  fliall  be  compelled  to  appear  RM.  1654. 
or  file  common  bail  for  any  defendant,  unlefs  fuch  attorney  hath  i  Jy°^  ^ 
by  a  note  in  writing  under  his  hand  f  undertaken  fo  to  do,  and  if  the  wurt^ 
fuch  note  produced  by  the  plaintiff's  attorney  5  but  if  any  attor-  ^n  motion, 
ney  hath  acctjpted  a  warrant  to  appear  for  the  defendant,  (which  ^cJmMi'a* 
warrant  be  in  no  wife  revoked,)  or  hath  fubfcribed  the  fame,  and  appearance 
do  not  caufe  bail  to  be  file^  accordingly,  fuch  attorney  ihall  be  °"  *  P"^ 
compelled  to  file  common  bail  of  the  {d)  proper  term,  and  take  a  i^g!'^^ 
declaration  and  plead  to  the  famcj  or»  in  default  of  pleading,  in  ^rticu^ 

judgment '""^^ 
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Andifee  t  lodgm^t  may  ht  entered  by  default,  if  rules  for  pleading  liai4  i 
Str.  ]  t4-  been  given ;  for  that  the  default  of  the  defendant  or  his  atton^  J 
the  5  w.^'  (hall  not  tend  to  the  plaintiff's  prejudice.  Jj 

■nd  M.  t.  II*  ^3.  the  iefcndant  fhall  caafe  an  appearance  or  common  bail  to  be  entered  or  BdM 
within  dgbt  days  after  the  return  of  the  procefs,  on  penalty  of  5  /.  to  be  paid  to  the  plaintUr,  for  wbkkfl 
the  cotirt  ikail  immediately  award  judgmebt^  and  the  pkintiff  may  take  oac  erecotioiL  5  Mod.«3jS,l 
ft  Str.  737.  i 

I  Bat  [Befote  the  ftatute  of  12  G.  i.  e.  29.  common  bail  could  onb  | 

baiTttms  ^^^  ^^^  ^'^^»  ^^  ^  common  appearance  entered  by  the  defew  ] 

itied  It  not  dnt,  or  his  attorney*     But  now,  by  that  ftatute,  as  altered  b^ 

Aich  age-  j  G,  2.V.  27.,  **  if  the  defendant,  having  been  ferved  with  pro* I 

?r*ibedfl  "  ^^^^f  ^^^  "®*  appear  at  the  return  thereof,  or  within  eigUl 

fendant  inl  '^  days  after  fuch  return,  the  plaintiff,  upon  affidavit  of  the  (eer 

to  court  as  (c  vice  of  fuch  proccfs,  made  before  a  judge,  or  commiffioner  of 

5^1^!^?  **  the  court  for  taking  affidavits,  or  before  die  proper  officer  for 

weiivering  ^  o  '  !•■  #i-irri» 

a  declar.  ^<  enter mg  common  appearances,  or  his  deputy,  (which  affidavit 
ation  by  the  (c  Q^^li  be  filed  gratis,)  may  enter  a  common  appearance,  or  file 
thereforf  to  "  common  bail  for  the  defendant ;  and  proceed  thereon,  as  if 
prevent  mif-  <<  fuch  defendant  had  entered  his  appearance^  or  filed  comnioa 

takes,  thcfc    ti  bail/'l 
trords  are 

written  on  the  bail-piece :  "  Filed  according  to  the  ftatute."  s  Str.  1017.  Caf.  Tern.  Hariv* 
107.  Bail  fiied  under  this  ad  inuft  be  filed  of  the  term  in  which  the  wnt  is  xeturnable  ;  if  of  ajUjji^ 
ftient  term,  the  caufe  is  out  of  court.  Edgar  ▼.  Farmeiv  Ca.  Tem.  Hardw.  13S.  Smith  ▼.  PjbAb^ 
2  Term  Rep.  719.  Common  bail  may  be  filed,  or  a  common  appearance  entered,  by  the  plabtifll  • 
attorney,  without  hia  entering  or  filing  of  record  a  memorandum,  or  minute  of  his  warrant,  purfosit 
to  the  25  Geo.  3.  cap.  So*  ^^^*  But  the  defeadanfs  attorney  muft  not  plead  or  carry  on  aay 
further  proceedings  in  the  aftion,  until  fuch  memtrandum  or  minmte  ihall  have  been  delimed  id  d* 
proper  officer,  to  be  eaiercd  or  filed  of  record,  according  to  the  ditedions  of  the  23d  §  of  that  ad. 

Sa^k.  99.  In  an  a£iion  upon  a  recognizance  of  bail,  or  upon  a  bsul  or 
cL&.      .  replerin  bond,  common  bail  only  (hall  be  filed. 

Holt,  127.  pl«  u     12  Mod.  320.  380^  R.  M.  S  Aon, 

aShow.249.  A  judgment  in  eje&ment  agamft  the  cafual  ejedor  is  erro* 
pi.  253.  and  j^eous,  unlcfd  a  latitat  was  fued  out,  and  common  bail  filed  for 

luchajudg-  ,  .      ^ 

ment  aftu-    him  •. 

ally  fet  afide.     *  This  Is  not,  now,  law.    If  judgment  goes  againft  the  cafual  ejedor,  thertf  U  not  aay 

defendant  in  court,  to  bring  error.     If  tht  tenant,  or  landlord  appears,  he  enters  into  the  comnuo 

rule-to  confsfs  leale,  entry,  and  gufter,  and  tnftantly  pleads  the  general  ifihe*    The  declaration  in  gcd- 

ments  is  in  the  nature  of  procefs  only. 

R.  H.  1  w,  [It  is  ncceflary  to  authorize  judgments  by  warrant  of  attomey, 
aW.'am.'  default,  or  non  fum  infcrmatus.^ 

(C)  Where  Bail  fliall  be  faid  to  be  put  in  r^ 

lady :  And  herein^ 

1.    Of  the  Manner  of  putting  in,  excepting  tb,  and  juftifyitif 

BaiL 

Salic.  98.  T>  Y  the  printed  rules  of  the  courts,  every  attorney  who  fhall  ap- 
6  Mod.  24.  I>  pg^y  f-Qj.  jjny  defendant  in  any  aftion  in  which  fpecial  bail  is 

*^'  not  required,  fliall  duJv  file  common  bail  for  fuch  defendant,  w 

^  "  the 
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0ie  ternl  of  which  he  appears  (a),  and  give  notice  thereof  to  the  [{o)yidtfit' 
^^intiff  or  his  attorney ;  and  where  fpecial  is  required  and  put  ^^^j^^^J*^* 
m  [b)de  bene  ejjej  before  any  judge  ot  commiflioner  on  a  cepi  \a:\\ithev% 
l^flwyw,    the    defendant's    attorney    fhall    forthwith    give    notice  <^i»chu< 
r(f)  thereof  in  writitlg  to  the  plaintiff  or  his  attorney,  and  of  the  ^  *^^  ^  . 
;  tames  of  fuch  bail,  with  their  additions  and  places  of  habitation  ;  u  a  bi. 
and  if  no  exception  be  taken  to  fuch  bail,  and  entered  in  the  "  Aop,'* 
judge's  book  within  {d)  twenty  days  after  fuch  notice,  then  upon  fc  h'avfnirar* 
^^ath  thereof  made,  for  which  no  f^e  is  to  be  taken,  fuch  bail  «re(tcda 
i  (hall  be  filed ;  and  if  fpecial  bail  (hall  be  pilt  in  before  any  ju<lge  "  ""*"  ^o'* 
iti  bene  ejfe,  on  any  writ  of  habeas  corpus  or  certiorari^  and  no  rule  1*  hc?code'- 
rlbr  better  bail,  or  exception  taken,    or  entered  in  the  judge's  « ed  bail  to 
TK>ok,  againft  the  bail  fo  put  in,  within  twenty-eight  days  after  "  Jufticc 
putting  in  fuch  bail,  then  fuch  bail  (hall  be  filed  by  the  defend-  "fon^^ho 
ant's  attorney  after  the  end  of  the  faid  twenty-eight  days.  « took  it  in 

"  hiscbam- 
^~ber,  and  the  bail  being  infufficieot,  the  billlop  repKfented  the  matter  to  parliament,  and  prayed  chetr 
'<  rtmedy  for  it ;  Upon  which  it  was  enaQed,  that  no  bail,  taken  before  a  judge  in  his  chamber,  fliouU 
"  bind  the  plaimiff  without  his  aHent  thereto,  or  the  confirmation  of  fuch  bail,  taken  by  all  the  court.^* 
%  Sid.  91.  R.  M.  1654.  f.  7,  8.  {c)  The  notice  of  bail  is,  either  that  they  are  put  in,  or,  if  taken 
kefore  a  commiffioner,  that  the  bail -piece  is ^/et/,  with  an  affidavit  of  the  due  taking  thereof,  at  a  jadge*a 
chambers.  Imp.  114.  The  notice  in  either  cafe  fliould  be  properly  entitled.  Lo^t.  237.  The  ^rjA, 
Or  rowji  wherein  they  live,  without  ihtftreet^  or  other  certain  place  of  their  refidence,  is  too  vague  a 
defcription.  Id.  72.  194.  Per  Cut,  M.  25  G.  3.  If  the  hail  above  are  the  fame  perfons  who  were 
bail  to  the  {heriff,  it  is  ufually  fo  exprefled  in  the  notice.  Imp.  i  iS.]  (^  At  the  expiradon  of 
:  twenty  days  without  any  exception,  the  ball  is  filed  in  court ;  but  if  the  defendant  except  and  give  notice 
thereof,  the  defendant's  attorney  muft  bring  up  the  bail-piece,  and  the  bail  muft  juftify  in  court ;  and 
M/f,  That  in  the  Common  Pleas  the  bail- piece  remains  with  the  filacer  till  the  twenty  days  are  expired  ) 
tot  in  the  King's  Bench  it  is  left  with  the  judge,  becaufe  judges  of  that  court  determine  all  matters 
relating  to  their  prifoners.  And  for  the  difference  of  the  manner  of  taking  bail,  and  the  form  of  the 
recognizance  in  eath  court,  *vide  Cro.  Jac.  449.  645.  Cro.  Car.  481.  zBulft.  132.  Roll.  Rep.  387. 
2  Show.  335.  2  Salic  564.  The  like  time  to  except  where  the  plaintiff  puts  in  bail  upon  bringing 
A  writ  of  error.  Salk.  98.  [No  notice  neceflfary  inC.  P.  if  bail  put  in,  in  due  time ;  otherwife  it  is 
fo,  Dawkins  v.  Reid,  i  H.  Bl*  Rep.  $^9*} 

[When  the  bail  already  put  in  do  not  mean  to  juftify,  others  Tidd^sPr. 
flioUld  be  added,  before  a  judge,  on  the  bail-piece  by  bill,  or  in  '3^.  Imp, 
the  fiJacer's  book  hj  original,  within  the  time  allowed  for  their  "h.  BI. 
juftification:  and  if  there  be  not  time  enough,  the  defendant's  at-  Rep.  z^u 
tomey  may  take  out  a  fummons,  and  obtain  an  order  for  further  ^^'  ^^• 
timc;  and  they  muft  aftually  become  bail  before  the  notice  of  f37.'s.  ci 
juftification  is  given.     When  other  bail  are  added,  the  court  will  Say.  Rep, 
order  the  names  of  thofe  who  were  excepted  to,  and  did  not  juf-  338'    5 
tify,  to  be  ftruck  out  of  the  bail-piece.     But  until  this  be  done,  633.    iBK 
they  are  liable  to  be  proceeded  againft,  and  may  alfo  furrender  Rep.  46». 
the  principal.     And  if  it  be  not  done  till  after  proceedings  have  ^,^"7* 
been  had  againft  them,  they  muft  pay  the  cofts  of  fuch  pro- 
ceedings. 

The  bail  juftify  either  in  per/on,  or  by  affidavit.     If  they  live  ^  Mod.  14. 
in  London,    or  JVeftminJier,   they  muft  juftify  in  per/on,  and  in  *^^^  ^* 
^/i  court,  unlefs'the  plaintiff  confent  to  their  juftifying  before   t.  xw.'j, 
a  judge  at  his  chambers.     If  they  live  at  a  greater  diftance,  they  R*^*  3-  5- 
may  be  juftified,  without  their  perfonal  attendance,  by  affidavit  oia^Reg.x. 
duly  taken  before  a  commiffioner.     In  both  cafes,   they  muft 
fwear  that  they  are  houfekeepers,  and  refpe£tively  worth  double 
the  fum  fworn  to^  after  all  their  debts  are  paid. 
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Imp.  114*  The  notice  of  juftification  fliould  fet  forth,  that  xbt  bail  ahead]f 
put  in  willy  on  a  certain  day,  juftifv  themfelves  in  open  cooxt,  or 
that  others  will  be  added,  and  juilily  themfelves,  as  good  bail  for 

U.jt9*  the  defendant.  And  if  the  bail  were  put  in  before  a  comxmf- 
fioner,  the  notice  (hould  ezprefs  that  they  will  juftify  themfdves 
by  affidavit* 

Inp.  Notice  of  juftification  by  tiree  bail^  has  been  holdcn  good; 

Loflft.  »6«  but  notice  that^.,  B^  and  C,  or  two  of  them^  will  juftify,  is 
irregular. 

Imp.  Z19.  Where  tlie  bail  already  put  in  intend  to  juftify,  ofu  day's 
previous  notice  of  juftification,  or  notice  for  the  next  day, 
is  deemed  fufficient;   unlefs  Sunday  intervene,  and  then  notice 

WJ.  per      muft  be  given  on  Saturday  for  Monday*     But  where  other  bail 

Cur.  M.  ai  are  added  to  thofe  already  put  in,  there  muft  be  two  days  previ* 
'  ^'  ous  notice  of  juftification ;  one  ipidtifive^  and  the  other  txdt^ve^ 

Imp.  115.     as  Monday  for  Wednefday^  i^c.     And  Sunday  is  not  reckoned  as  a 

ioton^fbalr  ^^7  *°^  ^^  purpofe  J  therefore  notice  of  added  bail  on  Saturdof 

M.  26  G.  3!  for  Monday  is  not  fufficient.  ' 

Baddeiey  v.      Bail  may  be  put  in  on  a  dies  nonjuridtcus* 

Adains»  5  Term  Rep,  170. 

yidefu^M,        One  ground  of  oppofing  bail  is,  fome  defcA  in  the  firm^  or 

irregularity  in  the  fervice  of  the  notice  of  juftification. 
I  Str.  3^4.      .  Another  ground  is,  that  they  have  aflumed  names  that  aic 
ft  °ii  V.  I.    ^*'^^^  feigned,*  or  belong   to  other  perfons.      If  they  afliime 
c.'i6.  §  L  feigned  names,  the  court  will  order  them,  and  the  attorney^  to  be 
« If  any  per-  fet  on  the  pillory. 

**  ackDowle4ge,  or  procure  to  be  ackncwledgedy  any  recognizance  of  bail,  in  the  name  of  aaociKr 
**  perfon,  not  privj  or  confenting  to  the  fame  }"  or  (by  ft.  4  lb  5  W.  &  M.  c.  4.  ^  4.)  befbce  a 
*<  commiiSoner  fliall  reprefcnt  or  pcrfonate  another  peifon,  whereby  he  may  be  liable  to  the  poyaoat 
**  of  any  debt  or  damages;  he  utall,  oo  convi^iony  fuifer  death  as  a  felon,  without  benefit  «f 
**  clergy.**  But  the  court  will  not  vacate  the  proceedings  againft  the  party  pcribnated,  imtxl  tbe 
oftender  be  cdnviAed.  1  Ld.  Raym.  475*  Nor  can  a  conyiftion  take  place,  until  the  bait-piece  bt 
filed.    %  Sid.  90* 

Loflfk.  »4S%       A  third  ground  is,  that  they  are  not  houfekeepers :  but  if  they 

U.  3»8.      2rCf  the>  rent  of  their  houfes  is  immaterial,  though  under  ten 

'  pounds  :  nor  is  it  necefiary  that  they  (hould  have  been  aflefled  to 

the  poor's  rate. 

TIdd*s  Pr.        A  fourth  ground  is,  that  they  are  not  worth  double  the  foffl 

Ho-Moun-  fwom  to,  after  payment  of  all  their  debts.     Under  this  head 

Wni^kiii  "^^^y  ^^  ranked  bankrupts,  Who  have  not  obtained  their  ccrri- 

G.3!m!i6  ficates;  or  fuch  as  have  been  twice  bankrupts,  and  not  paid  fif* 

G.  3.  um.  ((cn  (hillings  in  the  pounds     And  bail  have  been  rejected,  who 

i^Bi!  <^.  ^^^  "^^  know  the  defendant ;  or  had  been  bail  before,  but  di4 

9s(*  not  know  in  how  many  a£lions,  or  for  what  fums.   But  it  feeni% 

Cro.  Car.     jj^j^^  ^h^  circumftauce   of  not  knowing   the  defendant,    being 

'^  '  only  a  mark  of  fu^icion,  may  be  explained  away.    Their  livii^ 

within  the  verge  of  the  court  is  an  objection,  but  not  fufficienC 

without  other  lufpicious  circumftances.    If  they  forfwear  them- 

felves,  they  are  liable  to  the  punilhment  of  wilful  and  corrupt 

perjury. 
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rtf&ljrf   Foreigners  are  not  admitted  to  be  balli  iherelv  ih  4  Burr. 
tefpe£l  of  property  abroad^  which  is  not  liable  to  the  proceis  of  *S*^''-o^ 
our  courts.    Though  it  has  been  faid,  that  merely  having  no  1  Billiep. 
property  in  England j  is  not  of  itfelf  a  fufficient  obje£lion,  with*  444m  »^ 
out  other  auxiliary  circumftances.  r*  *  f!"  u 

Silthly,  No  attomeyi  or  his  clerk,  can  be  bail :  n^her  can  K.B.  R.M. 
tmy  flieriff^s  officer,   or  perfon  concerned  in  the  execution  of  jf^^lj'* 

Jrocefs,  keeper  of  the  Foultry^Ccmpter,   ot  Mar/balfea'COViXt  of-  6G.*i.  ' 
CCrS.  Dougl  466* 

I  H.  Bl. 
Hep.  76.    Tldd^i  Pr.  140,  i«     Bot  if  a  perfon  who,  by  the  rales  of  the  court,  is  not  permitted  to  be- 
«9Be  haily  be  pot  into  the  bail-piece    and  not  excepted  to,  the  plaintiff  cannoc  take  an  aflignment  of 
.  Ae  bail-bond,  and  proceed  upon  it,  as  if  no  bail  had  been  put  in.   Tbomfiui  v«  Roubell^  B.  R«,  £• 
SI  G.  3.  cited  in  Dougl.  466.] 

Seventhly,  Perfotls  outlawed  after  judgment,  or  convifled  of  4  Term 
perjury,  cannot  be  bail.  *^*P-  *W«* 

Laftly,  The  court  will  not  pelrmit  a  juftification  of  bail,  after  Tidd'i  Pr. 
the  expiration  6f  the  rUle  to  brmg  in  the  body.  ^  ^^  ^^^  ^I^L] 

If  fpecial  bail  put  in  by  defendant  be  excepted  to,  the  defend-  R.  3«;40. 
int  Ihall  perfcft  his  bail  within  four  days  after  fuch  exception  ^^^'  • 
taken,  in  default  whereof  the  plaintiflF  may  proceed  upon  the  bail-  g,. 
bond.    In  B,  Jt.,  if  notice  of  exception  is  in  term,  bail  muft  juftify 
in  foor  days,  or  add  others  that  will  juftify.     If  exception  and 
notice  be  in  vacation,  juftifictition  to  be  the  nrft  day  of  next  term. 
£•  5  Geo.  2.     If  notice  of  exception  in  vacation,  juftification  to 
be  on  firft  day  of  term,  as  in  B.  R.    [Of  the  four  days  allowed 
to  perftft  bail  after  exception,  the  firft  is  reckoned  exclufively, 
smd  the  laft  inclufively.    So  that  where  the  exception  was  on  a  2  H.  BJ. 
'^ednefday,  zh  attachment  againft  the  fherifF  could  not  regularly  ^^*  35* 
ifiue  till  the   Tut/day  following   {Sunday  being  no  day).      But 
though  the  attachment  did  iflue  on  the  Monday,  the  court  would 
not  let  it  afide,  becaufe  the  bail  were  not  perfe&ed. 

Where  the  bail  do  not  attend,  ot  are  not  permitted  to  juftify  on  i^fft.  ?»• 
account  of  a  dcfedi  in  the  notice  of  bail,  or  juftification,  the  court  ^^J"  jj*^ 
^ill,  in  general,  allow  them  further  time  to  juftify.    But  where  o"  3*.  Tjdd*a 
^cy  are  reje£ied  on  account  of  fome  perfonal  inluflBciency,  the  ^''  '43* 
court^  will  feldom  allow  further  time  to  add  and  iuftify  others,  clt^^. 
•And  if  the  bail  do  not  juftify  at  the  time  appointed,  and  no  fur^-  i  Cumpi  * 
tier  time  is  given,  they  ar^  out  of  court.]  6^*  7  Mod.  50. 

If  the  plaintiff  accepts  the  bail,  he  mav  take  away  the  bail« 

e^efrom  the  judge's  chamber,  and  file  it  for  his  own  expedition; 
t  after  twenty  days  it  becomes  abfolute,  and  the  defendant  takes 
*  away  and  files  it. 

2.  To  what  Time  it  OuH  hare  Relation. 

In  fi.  R.  though  the  ball  of  the  defendant  be  talten  and  en-  RoO.  Abr* 
^^  the  hft  day  of  the  term,  and  the  bill  be  put  in  at  any  333*^  Hofc. 
^uac  the  (amc  termj  this  is  well  enough  by  the  conrfe  of  that  ^jim^ 
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Cro.  Jac  court ;  tbough  in  ftri^lnefs  of  law  the  defendant  is  aafwcidble 
if  tid  ^^*  ^^^  ^^™  ^^^  ^^^  ^^  patting  m  bail  ms  in  atftoSd  marrfcbalBy  and 
bccMfe  the   not  before. 

biUy  wbcalbcrcr  filed,  hacb  nlation  to  Uw  firft  day  of  the  term. 

v«fit.  i;5.  If  in  trover  commenced  in  Hilary  term,  tbe  conTcrfion  is  al- 
adjudged,      legcd  to  be  the  3d  of  February  in  the  fame  term,  and  ball  is  filed 

Vif  fli  uid  ^^^  ^^  ^^y  ^^  ^^^  term,  yet  this  is  well  enough,  for  the  a^lion 
be  of  a  par-  ih^U  not  be  faid  to  be  depending  until  the  bill  is  filed  ^. 

ticular  day  fubfequent  to  the  3d  of  fekruary, 

K.  £.  5  G.  Bail  was  put  in  one  term,  and  new  bail  added  the  next  tern 

b's^ioo  ^^^^9  ^"^  ^^  queftion  was.  If  this  (hould  be  bail  of  the  firft 

pi.  12.  term,  or  only  of  the  term  when  added  ?  About  which  the  cleifa 

\a)  It  feems  differed ;  but  the  court  was  of  opinion,  that  it  was  only  bail  of 

chrcfta^  that  term  when  the  additional  bail  was  put  in,  for  they  faid  it  was 

biiflitdprac-  not  bail  till  (a)  completed  and  accepted,  and  making  the  additional 

tice,  chat  bail  to  be  bail  of  the  firft  term,  might  do  a  {b)  wrong  to  a  third 

ukc»i  before  P^^^o"*  '^^^  might  be  a  purchafcr  after  the  firft,  and  before  the 

or  upon  the  additional  bail  was  put  in. 

continuance- 

day  (bail  be  a  bail,  and  filed  of  the  precedent  term»  and  every  bail  taken  after  tbe  conturaancc-djy  ftaM 
be  a  bail,  and  filed  of  ihc  fubfe4{uent  term,  and  not  oihcrwife  t  But  where  any  new  b^il  it  aid4ed  co  aay 
other,  but  fo  at  aforefaid  taken  on  or  before  the  continuance-day,  the  fame  &aU  be  takes  and  filed  at 
of  that  term  in  which  the  bail  wat  firft  put  in.  [At  to  the  continuance-day,  fee  &.  £.  ii  W.  3. 
R^«  ii     ft  Str.  iftiS*]     (^)  For  this  vide  Cro.  Jac.  449,     2  Salk.  564. 

3.  Where  a  different  AQion  is  profecuted  from  that  in  which  the 

Bail  was  given. 

3  ter.  135.       If  there  be  an  original  and  capias  in   one  county,  and  bail 

vulnuhf  thereupon  filed,  and  the  plaintiff  alter  declares  in  another  county, 

adjudged,  and  thereupon  obtains  judgment,  by  this  variation  the  bail  are 

and  agieed  difcharged,  and  not  liable  to  the  damac^es  upon  this  declaration. 

by  the  pro-  ^  01^ 

tbonotariet,  though  by  the  courfe  of  the  court  the  plalntifF  might  declare  in  another  coonty^  and  the 

judgment  would  be  gCMxl.  * 

^  This  reiates  to  proceedings  in  C.  P.  ct  B.R*  by  original :  but  if  the  proceedings  be  in  J9.  X.  by 
bill  of  MiddUjex  or  latitat^  the  bail  will  not  be  difcharged  for  fuch  variation.  [Nor  will  they  be  dH- 
charged  for  a  variance  between  the  capias  and  cunt  in  C.  P.,  the  ac  ttiam  being  ijr  c^e  tn  pramifiM^  bat 
the  declaration  in  Jekt^  if  tbe  fun  Jwyrn  to  he  urJcr  40/.  Lockwood  v.  Hill,  i  H.  Bl.  Rep.  310.  K«c 
for  a  variance  between  the  fum  in  the  ac  etiam  part  of  ihe  latitat  and  the  declaration.  Tuilng  v.  Tone!, 
c  Term  Rep.  402.  But  where  the  writ  was  in  plaintifl'^  o^vn  rights  and  the  defendant  hc^4eo  to  ball 
jor  120/.  due  in  that  right,  but  the  declaration  was  &s  executor,  a  common  appearance  wat  ocdercd. 
Hally  V.  Tipping,  3  Wiif.  6i, 

Cunnv.  [Aldiough  the  plaintiff  declare  in  an  inferior  court  in  debt  up- 

*V/Uf '177'  ^"  ^  concejlt fohercy  and  the  caufe  being  removed  into  B.  J?,,  he 

declare  there  in  cafe,  yet  by  this  variance,  he  doth  not  lofe  the 

bail,  for  it  is  the  very  fame  caufe  of  adlion  ;  for  if  he  declare  in 

the  fuperior  court  in  the  former  way,  the  defendant  may  wage 

his  law,  which  he  cannot  do  in  the  court  below.] 

»8l»ow.335.       If  A.  arrefts  B.  in  an  adion  of  20/.,  and  bail  is  put  in  thereto, 

p'»  US'       and  afterwards  A.  delivers  two  declarations,  one  for  200/.  and 

n^.l^M  but  s^nothcr  for  500/.,  the  bail  fliall  be  only  liable  for  the  200/. 

liMW  {M  the  bail  on  a  latitut  have  bren  bolden  liable  in  othe^  aAioos  Mt  the  fait  of  the  lameor  od^r 
|.«ilun-,  W^Cro.  Jac.  449.  4S<.     StJie^  464,     s  Sid.  163.     2  Jonct,  18S.     Mod.  i^.     Cotnynik 
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5^«  pi*  1}$.  10  Mod.  153* ' «  Str.  oil.  ft  Barnard.  K*  B»  44.  [It  !•  now  fettled  by  ruk  of  E.  5  G.  i. 
that  ('  where  the  plaintiff  declares  /or  or  recoTcri  a  greattr  fum  than  it  expreffad  in  the  procefs  upon 
<<  which  he  declares,  the  bail  (hall  not  be  difcharged  ;  bot  be  liable  for  fo  much  as  is  fwom  to,  and- 
'*  induiled  on  the  procefs,  or  for  any  Ufs  fum  which  the  pUintiflF  in  fuch  aftion  ihall  recover  )**  and 
alfoy  bj  fabfequent  determtnatioos,  for  the  cofts  of  the  original -a&ion.  Jackfon  t*  Haflell,  DongL  330. 
Peterken  v.  Sampfon,  B.  R.  M.  25  G.  3.  Sheddon  v.  Comes,  B.  R.  £.  29  G.  3.  See  Tidd*a 
Practice,  z3o«,  where  the  hiftory  of  this  pradice  is  neatly  traced  out.] 

J.  brought  a  bill  of  Middle/ex^  with  an  acetiam  for  40/.,  and  re-  Salk.  loi. 
coTcrcd  100/.;^ and  the  court  held,  that  the  bail  fliouldnot  be  jlj/^' 
liable  for  more  than  the  ac  etiam^  which  was  the  meafure  of  his         ^ 
undertaking:  and^^r  Holt^  Ch.  Juft.  He  is  not  liable  at  all,  for  . 
hb  recognizance  is  to  anfwer  the  condemnation,  and  fince  that 
cannot  bej  he  is  bound  to  nothing;  and  Cleric  fecondary,  af- 
firmed, that  there  was  a  rule  of  court,  that  where  the  plaintiff 
recovers  a  greater  fum  than  is  laid  in  the  a£tion,  the  bail  (hall 
not  be  chargeable  in  ifta  aEiione* 

4.  What  Defc£);  or  Irregularity  may  be  amended. 

If  bail  in  debt  is  entered  in  this  manner,  viz.fub  poend  execu^  Cro.  jac. 
tknis  in  adjudicatlone  executioniSi  where  it  ought  to  have  hten  fub  V^s'j^  ^^ 
pcnd  eondimnationuy  {a)  yet  it  fliall  fland  as  well  for  the  judgment,  cannot  ht 
as  for  the  execution  y  adjudged  upon  a  writ  of  error,  and  it  was  ^^Jten  for 
ordered  to  be  amended,  and  made  fub  poend  executionis  judicii^  ^  SJTexecul 
well  as  for  the  execution.  tion,  and' 

not  the  judgment,  no  more  than  for  part  of  the  debt.    BuliL  107. 

If  two  arc  arrefted  on  a  laittaty  and  one  puts  in  bail  in  Mi^  Latch.  182. 
chaelmas  term,  and  the  other  of  the  term  fubfequent,  the  court  ^  ^^^^^  ^^ 
will  allow  the  bail  put  in  of  the  Michaelmas  term  to  be  filed  as  yJecU. 
put  in  of  the  fubfequent  term ;  for  otherwife  it  would  be  error  Eiia.  459, 
to  proceed  in  a  joint  adion  on  bail  put  in  at  diiFerent  terms. 

If  a  writ  be  taken  out  in  the  namq  of  ^.,  and  the  officer  takes  6  Mod.  309. 
a  bail-bond  to  appear  at  the  fuit  of  jB./  aiid  after  there  is  a  reddidit  ^  ^"'^V 
fit  by  the  fame  name ;  though  this  be  ^tium/criptoris  in  not  mak-  ^nj  fr,c, 
ing  the  bail-bond  according  to  the  writ,  yet  it  cannot  be  amended,  Middujex, 
for  the  bail  muft  be  according  to  the  bail-bond,  and  not  according 
to  the  writ. 


•vide  title 
Amendment* 


(D)  Of  the  Proceedings  againft  the  Bail,  and  what 
Matters  they  may  plead  in  their  Difcharge. 

^H£  aft  of  the  court  in  delivering  the  defendant  to  bail  being  {h)  RoU. 
*    of  record,  entitles  the  plaintiff  to  2^  fcire  facias y  when  it  ap-  ^^*  ^^' 
pears  that  tlie  defendant  has  not  fatisfied  the  judgment;  a  {b)  ca^  Ull   cro/ 
pias  muft,  therefore,  be  returned  againft  the  principal  before  the  Eiis.  <;97. 
fcire  facias  is  to  iffue  againft  the  bail.  Bu^^Jt 

idblved  and  admitted  in  fo  many  books,  that  it  feems  needtefi  to  cite  them.  FiJi  i  Lev.  aa5.  That 
it  muft  iflue  and  be  returned,  but  may  be  filed  at  any  time  after ;— >and  that  it  muft  be  awarded 
within  the  year,  eUe  not  till  ^/cire  faeiax  againft  the  principal.— 2  tones,  96.  (Adjoined.)— —And 
'ote.  That  every  capias  ad  fatUfadendum  to  warrant  ^feire  facias  againft  bail,  muft  have  feven  daya  at 
the  leaft  eidufive  betwrxt  the  tefte  and  the  return  thereof;  and  every  fuch  capias  is  to  be  delivered  and 
left  with  the  (hwff  w  whom  it  is  diredtCtt,  four  days  exclttfive  at  Icaft  before  the  rvturn.    Fidt  2  Salk. 
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60*.  pi.  !«•    i  Ld.  Riym.  1176.    That  there  ought  to  be  eight  dayt  between  the  f^  nd 
[A  co^M  tefted  the  term  prior  to  that  in  which  judgmeot  is  figned  again^the  principal^  will  not 
rant  proceediugi  againft  the  bail,     i  H.  Bi.  Rep.  74.     The  cafiss  againft  the  princl^  is  now 

a*  of  form,  and  chiefly  intended  to  intinute  to  the  bail,  in  whatf| 


^ered  as  little  mure  than  matter 

of  execution  the  plaiotiflF  means  to  proceed ;  and  the  leaving  it  in  Che  flieriff  *t  office^  being  a  notice  i» 
the  bail  that  the  piaintiff  will  proceed  againft  the  perfon  of  the  defendant,  it  is  incumbent  on  the  bml 
to  fearch  there  for  ii :  And  the  couit  wiU  not  enter  into  an  examination  by  affidavit,  whether  the  ce.  jSi* 
was  adhially  returned,  or  fuch  return  adtoally  filed|  htfore  the  iflTuing  of  the  Jlcirtfmdat  agasnft  the  hA  t 
Fof  though  the  bail  plead  to  tht  feire  fteiat  that  w>^»fa.  was  returned  and  filed  btfort  the  lefte  ef 
the  fttrtfaci^h  ^^^  return  may  be  filed  at  any  time  before  potting  in  a  replication.     3  Bun.  X36o*] 

Saik.  loi.  But  though  on  the  return  of  the  capias  the  plaintiff'  is  entitled 
Fit  was  an«  ^  z/cire  facias,  and  the  recognizance  in  ftri£lncfs  is  forfeited,  yet 
dentty  the  if  the  defendant  render  himfelf  at  any  time  before,  or  on  the  day 
courfeofthe  q(  the  retum  of  the  fecond  fcire  facias  againft  the  bail,  where 
feo  aibw^a  ^^^  niiiis  arc  returned,  or  on  or  before  the  day  of  the  return  of 
lender  after  the  firft  (a)  fcire  facias  j  where  2i  fcire  feci  is  TCtixrncdf  fedcnte  curiJ^ 
tb€  return  j^jjj  notice  of  fuch  render  be  given  to  the  plaintiff*  or  hb  attorney^ 
l/ntHstci'l'.  ^^  ^*^  ^*U  be  difcharged. 

^Mfias  Md  fat'nfiicundiim*  Cro.  £Ilt.  738.  But  a  great  mifchief  refulted  from  this  practice ;  for  the 
plaintjff  would  fue  out  a  capiat^  returnable  the  next  day,  fo  that  the  bail  had  little  or  no  time  to  bting 
in  the  body,  z  Ld.  Raym.  157.  To  remedy  tl.is,  the  judges  indulged  the  bail  fo  fir  as  to  permit 
tbem  to  render  the  body,  upon  the  return  of  the  Brit  fan  facias  f  if  the  capiat  were  retomable  deSeia 
diemi  Cro.  Ella.  618.  738. j  but  if  it  were  returnable  the  next  term,  the  bail  were  ftridly  hoUcn  0 
lender  the  principal  by  the  return  of  it*  Ihid»  Popham,  C.  J.  extended  this  indulgence  ftiU  farther; 
and  permitted  the  bail  to  render  anv  time  before  the  retum  of  the  fecond  fcire  facias^  or  upon  the  letam, 
ftdente  caria*  Cro.  Jac.  109.  This  pra^ice,  however,  appears  to  have  been  difallowed  by  Ld.  Coks. 
Mo.  850.  3  Bnlftr.  i8z.  S.  C.  But  it  was  foon  after  revived  by  Croke,  J.,  and  is  now  folly  cfta<r 
bfiihed.  W.  JoQ.  239.  Sty.  Rep.  324.  8  Mod.  31.  Before  the  return  of  the  capiat  adfatitfad^ 
miduwif  the  render  is  a  matter  of  right,  and  may  be  pleaded,  i  Ld.  Raym.  i  ^6*  But  afterwards  it  is 
allowed  by  the  grace  and  favour  of  the  court,  and  not  ex  dtBif  jmfiiti^  \  for  the  condition  of  the  reoqg- 
nipnee  is  broken  upon  the  retum  of  a«/i  tfi  iiiventut  to  ^tktcatiau  R.  T.  i  Ann.  Reg.  2.  Ld.  Raym. 
7«f.,  and  therefore  a  fubfequent  render  cannot  be  pleaded.  Kreiey  v.  Medley,  M.  24  G.  3. 
Barnes,  106.  j  though,  if  made  in  time,  the  bail  may  be  relieved  by  n^otion.  But  if  the  plaintiff, 
upon  tlie  rrturn  of  non  cfi  imftntut  to  the  ca»  fa.^  proceed  againft  the  bail,  and  deliver  a  declaration 
conditionally  \  the  court  will  not  ftay  proceedings  againft  the  bail  00  their  paying  the  debt  and  cofts  ia 
the  original  a^ion  aii/f ,  but  will  oblige  them  to  pay  the  cofts  of  the  fecond  adion,  although  they  havv 
tendered  the  ordinal  damages  and  <;ofts  before  the  end  of  eight  d^ys  from  the  return  of  the  c«.  J«., 
wirhin  which  time,  by  the  pradice  of  the  court,  they  might  have  difcharged  thpnfelves  by  farrenderiag 
the  principal.  Perigal  v.  Mellifti,  5  Term  Rep.  363.I  {a)  Hovjr  it  is  to  beretume«^,  ^d  how  many 
days  there  muft  be  between  the  ufit  and  return,  wdt  £ro.  £Us.  738.  %  Salk.  599*  pL  7.,  an4  'titlB 
Scirt  Facias^ 

%  goU.  Abr.  If  an  a£tion  of  debt  be  brought  on  the  recognizance^  and  the 
Jones^ao,  ^^^fcndant  render  himfelf  in  cuftody  within  eight  days  in '  foD 
Winch,  c't,  term  after  the  day  of  the  retum  of  the  procefs  againft  the  bail, 
6a.    Go4b.  they  (hall  be  difcharged* 

354.  Raym.      '   *  **^     • 

14.     a  Show.  77.    Salk.  loi.  pi.  13.    2  Salk.  600.  pi.  |o«   Car^h*  51s-   6  Mod.  !%%•  8  M6d«  340* 

Ld.  Raym.  711.  .3  Salk.  56.  pi.  8. 

Ko!!.  Abr.  If  the  defendant  dies  (t)  before  the  (c)  retum  of  a  csftas  ad 
336.  Jones,  faiisfaciendum  againfl:  hin^^  his  bail  pleading  the  fame  may  be  dif^ 
1^97.''''    charged. 

Moor,  431.  pi.  607.  775.  pi.  1073.  Poph.  x86.  Hut.  47.  Stile,  314.  (M  Thty  msy  plead  AaC 
the  principal  died  before  any  judgment  againft  him,  becavfe  they  pannot  have  a  writ  of  enor  to  tvKxk 
that  judgment.  Cro.  Elis.  199.  adjudged.  But  1  Leon.  101.,  <he  whole  court,  except  IFV«y,  n- 
dineii  otherwife.  And  'vide  Oodb.  3^7.  Roil.  Abr.  741.  (r)  But  if  he  dies  after  the  retom  of  the 
capiat,  this  will  not  escufe  tim  bail.  RoU.  Abr.  336.  Barnes,  xo6.  2  Wilf.  67.  5  Term.  Rep.  363. 
And  where  the  defendant  pleaded  that  the  principal  died  before  tht  Jartfriat  brooghtj  and  wi^oat 
Stozc,  it  WW  adjoged  no  good  plef.    Cro.  Ja.. 165.    Hutt.  47. 
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'  If  A*f  as  bail,  enters  into'  a  recognizance  that  B.  upon  eight  Cro.  jac. 
days  warning  comparebit  to  any  a£bion  that  (hall  be  brought  by  C.,  ^^^/"^ 
isarff^ff  that  if  J?«  {hall  be  condemned  in  the  faid  ajiion,  and  does  s.  c\  V* 
not  pay.  fstc.  that  then  he  will  anfwer  the  condemnation,  and  C  three  judget 
docs  bring  an  a£lion  againft  jB.,  and  he  is  condemned,  and  does  *^^J{j 
not  pay,  &lr. ;  in  debt  upon  this  recognizance,  it  mud  be  averred  books,  ana 
that  he  gave  JB.  eight  days  warning  to  appear,  &r.  for  ji.  is  bound  ^^  ptuntifF 
cttily  to  anfwer  the  condemnation  in  fuch  a^ion  upon  which  eight  J^fcoVftmufd 
days  warning  was  given,  for  that  is  the  foundation  of  the  wholes  bis  aaion. 
'  and  there  is  no  reafon  that  B,^  by  his  voluntary  appearance  without 
warning,  fhould  prejudice  his  baiK 

If  a  defendant  gives  judgment  with  a  ftay  of  execution  until  a  [a)  v^ere 
certain  day,  tho  plaintiff  may,  notwithftanding  fuch  ftay  of  exe-  there  was  a 
cation,  fue  forth  a  capias  ad  fatisfaciendum  to  the  iheriff  of  the  ^^^'^'"^ 
county  where  the  a£tion  is  laid,  and  returnable  before  the  day,  puinciff 
to  make  out  a  teftatum  againft  the  defendant }  but  no  fuch  capias  ^^  ^^^ 
•i fatisfaciendum  fhall  be  fued  forth  to  warrant  Tifcire  facias  againft  fr^^rfd  dif- 
the  bail  (0),  becaufe  it  is  to  the  prejudice  of  a  third  perfon.  charge  the  ' 

principaly  and  to  charge  the  bail,  wde  Bulft.  43* 

If  the  plaintiff  does  not  declare  againft  the  principal  within  two  Cro.  jac. 
terms  after  bail  put  in,  the  bail  will  be  dlfcharged,  as  likewife  the  f  J°*,  ^*"^'  • 
principal  on  nhng  common  bail,  Comb/aps. 

But  if  after  bail  put  iq,  and  before  the  plaintiff  hath  declared,  3  Mod.  274.. 
the  defendant  obtains  an  injunfiion,  and  this  is  continued  for  ■^^"^^J^'^' 
ieveral  terms,  and  after  diffolved,  and  the  plaintiff  foon  after  de-  andDawibn. 
clares  and  gets  judgment,  and  brings  zfcire  facias  againft  the  bail,  8  Mod.  31^, 
they  cannot  plead  that  no  declaration  was  delivered  or  filed  againft  '^*  3  WiU. 
the  principal  within  two  terms  after  the  a£tion  commenced  and 
bail  entered^  for  there  was  no  default  in  the  plaintiff  that  he  did 
not  declare  fooner. 

[If  the  plaindff  declare  againft  the  defendant,  for  a  different  3  ^^*  ^^%*^ 
caufe  of  adion  than  that  which  is  expreffed  in  the  procefs}  or,  R-^*^-*- 
by  mgifiai,  in  a  different  county  from  that  where  the  a£lion  is 
brought,  the  bail  are  difcharged. 

They  are  alfo  difcharged^  where  the  defendant  is  made  a  peer  (^^  Trimfer 
of  the  realm  (^),  or  member  pf  the  Houfe  of  Commons  (c) ;  or  v.  Shirley, 
where  he  becomes  bankrupt  (rf),  and  obtains  his  certificate  at  any  9Vf'  *5» 
time  pending  the  adion,  and  before  the  bail  are  fixed:  y^^,  if  gridge*^. 
sot  till  after  they  ^re  fixed.     And  in  any  of  thefe  cafes,  the  court,  Flood,  h. 
<»i  motion,  will  order  an  exoncretur  to  be  entered  on  the  bail-  )tS^?\ 

4.:->     -I  •    (•)  Wool. 

t»<ceO  .  kyVcobb,, 

I  Burr.  144.    Cockerill  ▼•  Oufton,  Id,  436.    Martin  t.  0*Hara,  Cowp.  823* 

7.  S.  afied  as  attorney  for  the  plaintiff  in  the  original  a£lion,  Salk.  89* 
and  after  judgment  in  that  a&ion  took  out  zfcin facias^  and  pro-  P*-  ^«* 
ceeded  to  judgment  againft  the  bail  without  any  new  or  fecond 
warrant;  on  a  writ  of  error,  as  well  of  the  principal  judgment, 
^  upon  that  againft  the  bail,  the  court  held,  that  any  body 
might  have  taken  out  the  fcire  facias;  but  as  to  the  further  pro- 
ceedings they  were  irregular,  the  attorney's  authority  determining 
?ith  the  firft  judgnicnt  5  and  therefore  they  rcvcrfcd  the  judgment. 

Z  4  If 
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If  judgment  be  given  againft  the  principal,  and  altery  Q{W&^ 

fchm  facias  againft  ^  bail,  judgment  be  alfo  given  againft  them, 

thefc  judgments  are  feveral,  and  they  fliall  not  join  in  a  writ  of 

^^ /^^     emH'  no  more  than  tenant  for  life^  and  he  in  I'everfioB,  or  M 

tenant  and  vouchee,  maj  join. 


«i4  Kcyegh.  Hob.  71.  CnK  Jac»  384.  RoU.  Rtp*  294.    Cr<>»Car«  4oS.  ^74*    Jones  j6a 
%iAit  U5>    L.cKc9L93.    Lev.  137. 


If  tbe  conation  of  a  recognizance  be,  thnt  the  principal  Ihall 
jJ^J^  foiTCiidcr  himfclf,  or  pay  the  money ;  and  the  breach  afligncd  be, 
(^'  wb<s«  riut  he  bath  not  farrendered  himfelf ;  this  19  naught^  for  he 
^bjiity  might  have  (a)  paid  the  money,  and  then  the  condition  is  not 

^MKscj..  4c>i  !&•«  fitcH  pka  is  to  be  pleaded,  vide  RoU.  Abr.  33$.  ^36.  1  Lrr.  211.  Crt).  lit. 
%xx^  !^'.e»  ts4.  \  tcoa.  %!%•  Cr>«  £lis»  132.*  Where  a  releafe  to  the  principal  diichatgestte 
liki.     Rjiu  Ax-  3«&  • 

*  Ta«  ^kl  pTeiceii  ta  Vfnry>a«ry  opoo  the  recognizance,  payment  by  thp  principal,  before  the  Rtam 
•f  -:>c  kecviM  r^r  *j-j*  ;  and  the  plea  held  bad  j  for  in  ftri^ncfi  of  law  ibe  recognizance  was  far. 
^i>tM»  »«  >«  T*  «a:  t^r  firfl  airt  factai*  i  Ld.  Raym.  157.  In  fuch  cafe,  if  ihe  payooeat  M 
Wen  rra^^r  ^^ue«  ts^  bxl  .hiMild  have  moved  to  ftay  proceedings,  on  payment  of  cofts  incuircdasuoit 
feci^fe  :a£  pa; vta:. 


^5S»«*i4*.  But  if  in  a  joint  af^ion  againft  tvi^o,  J.  S.  is  hail  for  one  of 
I!  TJ^^*  them,  and  there  is  judgment  againft  the  principals,  in  a  fcin 
Ta.*'  4  *i-  ^'-^-J^  againft  7-  5.  the  bail,  it  is  fufRcicnt  to  allege,  that  the  de- 
)404A»  i^i    iVndant  for  whom  he  was  bound,  did'  not  pay  the  money,  and  if 

the  other  had  paid  it,  he  ihould  have  pleacj^^d  it* 
It  -a*  A^.        *^.  and  B.  are  bail  to  an  action  in  i?.  i3.,  where  judgment  is 
ju.  tt?»     pi%xn  againft  the   principal,  who  brings  a  writ  of  error  in  the 

il  c*  K.»i!  cution,  bccaufc  the  writ  of  error  is  2i fi/perfedeas  to  it;  yet  thisi? 

Kws  Ni»  a  good  difchjirge  of  the  bail,  for  the  marfhal  ought  to  keep  him 

M^     *  *'^  prifon  as  a  pledge  till  the  judgment  be  affirmed  or  difalBrnjed, 

$.  v^  5^4>\i  15  he  does  upon  mcfne  procefs  for  want  of  bail. 

Rss\  A^r*         If  tbe  principal  furrenders  himfclf,  or  the  bail  render  him  up, 


.\t»  ,^<•  ix.'r:t'jufr-<tamhry  j>ending  which  the  bail  bring  in  the  principal, 
^*  ^*    cannot  pray  him  in  execution,  nor  can  the  court  put  him  in  cxc- 


^...., 


*•  !*:•      or  the  principal  renders  himfelf  to  prifon  ;  though  the  recoverer 


^iv  ..sUw  JkUs\  that  he  may  not  1)2  at  any  further  trouble  or  charge  inpro- 
♦^«.>#.  .»*     ixwii'^g  agaiuft  the  bail, 

r.j...»/T»  vv^?*  ^t*  *."  <*  t^*  <'tfd:us"s  returned,  and  judgment  thereupon,  the  court  wooWaoj 
IV  "  aK*v^  *«»*^  ••>»  ^^*  the  Oil  ought  to  have  plcaitd  it.  Skin.  130.— — So  where  ihc  prif»dp« 
i\\  J.»»s»v^»  h  k  >*'  «'^'  ••'  ^^^^  »''*^^»»^  *^'  *^*  iV/.tfi,  yft  the  pla'mtlff  having  had  no  notice,  ind  ttet 
k^.\ •  «^  J  U  M  *♦  .  I  tV  ^t.»  .>wce>  or  txtnef^tur  entered  j  and  the  plainclff  baring  proceeded  to  judg- 
i«  *  u  4  •»•*  s  •**  '^^  *«'*-•  ^ -***  ^*"  *^  ^^  rel«e»c  them  on  motion,  but  put  them  to  their  guatt4fBtrdt» 
\.K  y^\  )fi  »4.  \.^  l*«^  •'■  -*»'  ^c^  ^J'o:  01  r^otice  he  is  at  further  charge  againrt  the  bail, JW 
A* .  a  .1  ..  M  ^  its^  ...itv^skf  i  ice  \et  the  biil  fliall  not  be  delivered  till  they  pay  fuch  charges.  6 Mod. 
*  1\«\  K>>»  •*  »K«n4.N>!  Where  the  buil  piece  had  been  previoufly  dcliveied  oat  tt  » 
i  /  »  '..  ^ ».  .  r»  A  «vv  *e«»  ^h>  neglected  to  file  it,  pr  ceedings  againft  the  bail  for  want  ofaj 
*,  '^^  si      55  Mxv*.  »Scv     I  horr.  409.     Upon  what  terms,  and  at  what  time  thecooit 

"'ii  »t  »\  i.!ll,'.su  .^»\  *  '^'^  -^^v'i^^  !,  lading  a  writ  of  eiror,  fee  i  Sir.  419.  44.3.  516.    a  Sir.  7»7- 
.^  ^,  » «  .s     4  i*^*i*  i4-^- J  jf 


^tl  Hi  cm  Caufejf.  34; 

If  ^«  fues  B*  in  three  2fc3ions»  and  B.  puts  in  tliree  fevtral  Sa]k.9S. 
bails,  the  plaintiff  recovers  in  all,  and  the  defendant  renders  him-  ^' }'  ^ 
(c\i,  on  which  one  of  the  bail  only  enters  an  exweraiur;  though  {J^yihem 
the  rendering  is  a  difcharge  tnpojfe  as  to  all,  yet  it  is  not  {a)  com*  «fter  a  fur- 
plcte  and  adfual  as  to  all,  till  an  ixoneretur  entered  upon  all.  jS£?8*'* 

jchmber  tlie  prindpal  efcaped  from  the  tipftaflT,  [it  was  holden  not  to  be  i  good  render.  6  Mod.  238* 
Axtd  a  render  U  not  complete  till  the  bail  have  paid  the  gaoler's  fees.  Com.  Rep.  554.  In  Kb  B.  it 
js  oeceflary  to  make  an  entry  of  the  render  in  the  nrMrfliaPs  book,  which  is  kept  in  the  King's  Bench 
itfflice ;  It  being  holden,  that  oniil  inch  oncry  be  made,  the  defendant  is  not  in  cuftodyy  lb  it  to  chatg* 
the  flurflkai  in  an  adioo  of  cfcape*     i  Salk.  272.     2  St*.  123^6.     2  Burr*  104^] 

If  the  bail  plead  a  render  of  the  principal,  they  (i)  itiuft  con-  Latch,  149. 
jdudc  their  plea  prout  patet  per  repordum:  for  this  is  not  to  be  tried  Noy,  Sa. 
perpaify  but  by  the  record.  ^^'c.  H^ 

210.  Moor,  288.  pi.  1249.  -  ^^^*  7^<*  ^'5'  ^'  ^-  adjudged.  Sid.  216.  dub'itatur^  and  (aid  then 
were  precedents  both  ways  ^  but  vu^  Lev.  211.  2  Keb.  189.  206.  Like  point  adjudged,  {b)  S<» 
if  in  a  fare  facuu  againft  bail  upon  a  writ  of  error,  according  to  the  ftatute  of  3  Jac.  i.  c.  8.  they 
pkad  the  plaintiff  profecuied  the  writ  of  error  with  effe^,  and  thereupon  the  judgment  was  reverlcd^ 
they  muft  conclude  frout  fattt  per  recordum,     Raym.  50. 

Alfo  in  pleading  a  render  of  the  principal,  the  ball  muft  hjqucd  3  6ulft.ios. 
penit  hie  in  (f)  eurid  &f  in  [i)  eadem  curid  reddidit  fe  ^ per  eandem  ^^^'  '^^^ 
curiam  commiffus  jmt ;  but  it  being  here  laid  to  be  done  the  2d  of  ^Q^i^Qu 
February f  (being  CattdlemaS'dayj  and  fo  dies  nm  juridictis^)  .it  ju-  S.C,  and 
dicially  appears  there  could  be  no  court  that  day,  and  fo  the  ren-  S.P.admiu 
der  and  comftiitment  void.  though^it  i't 

f«d  fuod  adbuc  remanet  in  cyftoJ*^  &€,  far  if  in  priibn  without  render  or  commltmenty  it  is  not  ma« 
tfriai.  (c)  Fide  Stile,  330,  331.  {d)  The  render  muft  be  made  in  that  court  where  the  record  is  at 
^e  thne.     Cro*  Jac.  98.    RoU.  Abr.  334. 

< 

In  zjcire  facias  againft  bail,  they  cannot  plead  that  the  plaintiff  Moor,  400. 
hath  arretted  the  principal  in  the  Stannary-courty  per  quod  they  ^h^*^'  ***' 
qould  not  have  his  body,  for  they  might  have  removed  him  by  [Apriaclpa 
habeas  corpus*  conwacd  of 

felony  and 
under  fentence  of  tranff  ortation  may,  in  proper  circamftances,  be  removed  by  habeas  cwpus^  and  fur- 
rendered  in  difcharge  of  his  bail.     Cafe  of  the  bail  of  Perer  Verdun;  z  Str.  1217.     Fowjer  t.  Duan^ 
4Surr.  2034.     How  a  foldler  may  be  furrendcred  by  his  bail,  fee  Bond  t.  Ifaac,  i  Burr.  339»1 

So  in  ^fcire  facias  againft  bail,  they  cannot  plead  that  before  a  Jones,  75. 
the  return  of  the  {econdfcire  facias  the  plaintiff  profecuted  a  tef-  %^^  V*' 
iatum  capias  zgzind  the  principal,  direfted  to  the  flieriffof,  &c,  ,55.'  s.c' 
who  took  the  principal  in  execution  upon  the  faid  judgment,  Ventr.  3x4. 
(^  adhuc  habet   tf  detinet.  for    the  recognizance  was  forfeited  5'^'  ^^^* 

,    -        -  .  '  o  Jac.  320. 

"«orc  '•  Roll.  Abr.  897.     Vide  title  Audita  S^erela,  letter  (B.) 

*  This  is  ftridnefs  of  law,  yet  the  court,  <x  gratia,  would  have  permitted  the  bail  to  haye  funen* 
dcred  tbu  principal,  before  the  return  of  thejcire  fadau    See  ante, 

[A  cognovit  by  the  principal,  without  notice  to  the  bail,  will  not  Hodibn  ▼• 
difcharge  them,  ^    ^i*"**  5 

■  •  1  arm  Rep.  277. 

The  bail  are  at  liberty' to  render  the  defendant  before  they  juf-  r.  k.b. 
tify,  notwithftanding  a  rule  has  been  obtained  againft  the  fheriff  '^•33  0-3- 
to  briijg  in  the  body,  at  any  time  before  the  expiration  of  fuch  368!^™Tbc 
rule  i  the  attorney  for  the  defendant  giving  notice  of  fuch  render  like  liberty 

I'i  to  ^^^  ^  ^* 


34<> 
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^pnt  *fto  the  plaintiff's  attorney  witboot  idaj,  and  mJang  afiimi 

«m  ▼•  ABcB,  5  Tcfm  Rep. 401.    Mejftj  ▼.  CvmdL    U*  $34*  S.P* 

(D  2.)  Of  the  Proceedings  on  the  Bail-bond. 

TUfTftPr.  jF  baO  above  be  not  put  in  iuid  perfeQed  in  dne  tinie»  die  bait 
c!  P.  M^       ^^^  '*^  forfeited  \  and  the  plaintiff  may  citbcr  take  an  ai&gn- 

ment  of  it^  or  proceed  againft  the  ihcriff  for  not  bringing  in  the 

bodj. 
1  $^99.       It  he  be  difladsfied  with  die  bail  bebw,  he  fbonld  not  take  an 
I  sluu^o?!  si'&gnment  of  the  baU-bond ;  for  by  fo  doing,  he  not  onlj  di£» 
7  Mod.  i%!  charges  the  fberiff,  bat  if  the  fame  bul  be  pot  in  above^  he  can* 
'^7*1!^?!^  >^ot  auterwards  except  againft  dienu 

Til.  Tidd^t  *^    ^ 

1  Mod.  uS.  Before  the  ftatute  for  the  amendment  of  the  law,  the  ffieriff' 
^*rtiVu  ^"^  ^^^  compellable  to  affign  the  bail-bond ;  though  if  he  had 
s  Mod.  t4«  not  afligned  it,  the  court  would  have  amerced  him. 
VmdUt  V.  It  haih  been  faid  arguendo^  that  die  bail-bond  may  be  afligned 
^^^'  h/ire  it  is  forfeited ;  uiough  it  cannot  be  put  in  fuit  till  amer- 
^"'^^J^  wards. 

Tidd»  I C5.  Where  the  defendant  has  negle£led  to  put  in  and  perfe£l  bail 
ice  'bi  ^^'^'^y  ^^  plaintiff  is  not  out  of  court  by  omitting  to  declare  in 
Rep.  S76.  ^^  original  afiion,  within  two  terms  after  the  return  of  the  writ; 
^MTr.  but  he  may  ftill  take  an  aflignmeot  of  the  bail-bond ;  for  he  is 

not  bound  to  declare  dc  bene  effe^  within  the  time  limited  for  the 
defendant's  appearance ;  and  after  that  dme  he  cannot  declare^ 
until  the  defendant  has  adually  appeared. 
Sty.  Pr.  By  a  rule  of  the  court  of  C.  P.  HiL  9  Ann,  no  bail-bond,  taken 

^2^^sS7*     in  London  or  Middlefex,  can  be  put  in  fuit  till  after  four  days, 
Mitfbrd',      cxchifire  of  the  appearance-day  of  the  return  of  the  writ ;  and, 
%  BL  Rep.    taken  any  where  elfe,  till  after  eight  days,  ezclufive  of  the  ap- 
'^^*         pearance-day,  of  fuch  return,  upon  pain  of  having  all  proceed- 
ings thereon  fet  afide  with  cofts  upon  motion.    The  like  rule  was 
in  B.R.  M»  8  Ann.,  except  that  in  country  caufes,  the  time  is 
^mited  to  fix  days  inftead  of  eight. 
Studley  1^         If  die  laft  of  the  four  days  happen  on  a  Sunday,  the  defendant 
Itr^TSi.      ^^  ^  whole  of  the  Monday  to  put  in  his  baiL 
Term  The  court  will  not  order  the  bail-bond  to  be  delrrered  up  to 

S7«*    be  cancelled,  on  the  ground  of  a  mifnomer. 
R.  M.  8  Where  die  plaintiff  has  not  loft  a  trial,  the  court,  or  a  judge,' 

CowpT*!.*'  will  ftay  the  proceedings  on  the  bail-bond,  upon  puttii^  in  and 
^^'  perfe^mg  bail  above;  paying  the  cofts  incurred  by  the  affignment 
of  the  bail-bond,  to  be  taxed  by  the  proper  officer ;  receiving  a 
declaration  in  the  original  adion  y  pleading  iffuably  i  and  taking 
fliort  notice  ^f  uial,  fo  that  the  caufe  may  be  tried  the  fame 
term, 
eowp.  769.  And  wherever  the  defendant  is  gailty  of  a  negle£i  in  not  put- 
dng  in  bail  in  due  time,  by  which  the  bail-bond  becomes  fbr« 

felted^ 


jTei 
Rep. 
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felted,  the  notice  (in  cafe  the  party  means  to  put  in  bail,  in 
order  to  ftay  proceedings  on  the  bail  bond)  fhould  be,  that  he 
will  put  in  and  perfeB  bail  on  fuch  a  day ;  when  the  phintiiF  may 
oppofe  them  in  court,  without  its  being  a  waver  of  the  bail- 
bond. 

But  if  the  plaintiff  have  hji  z  trial,  the  court  will  further  re«  R.  M;  S 
quire,  that  the  bail  confent  that  judgment  be  entered  againft  ^""*  ^  '• 
them  on  the  bail-bond  for  the  plaintiff's  fecurity  y  after  which  ,^^2.  Ciir« 
they  are  liable  to  immediate  execution,  if  the  defendant  (hould  nichaeiT. 
/ail  in  the  afiion  i  and  they  cannot  difcharge  themfelves  by  a  ^rUl^^ 
furrender.  Tidd'iPr.  157I 

The  iheriff's  bail  are  liable  to  pay  what  is  really  due  to  the  Scvtgev. 
plaintiff,  though  beyond  the  fum  fworn  to,  and  cofts,  to  the  full  ^***.l2  ?* 
rxtent  of  the  penalty  of  the  bond :  and  the  court  will  not  relieve  cok^.  7I? 
them  on  the  death  of  the  plaintiff  in  the  original  aAion,  where  1 H.  BL 
the  plaintiff  might  have  had  judgment  againft  him  (^),  if  bail  3^^' 7^* 
above  had  been  put  in  and  perfe£led  in  time.    But  where  the  (i)  r.  m, 
defendant  dies,  before  the  plaintiff  could  have  had  Judgment  (r),  s  Ann.  reg. 
if  there  has  been  no  delay  in  putting  in  and  perfecting  bail,  the  x/^^a'a* 
court  will  ftay  the  proceedings,  upon  payment  of  cofts  only.  Cowp.  71.  * 

Bamesyixi.     {h)  Cowp.  71.  Baraes,  6i.  70. 

If  after  the  dfath  of  the  plaintiff,  his  attorney  take  an  affi^-  HutcbinfoB 
ment  of  the  bond,  the  proceedings  diereon  will  be  fct  afide.  mSTiSo.* 

If  the  plaintiff  take  an  aiCgnment  of  the  bond  during  the  Swaynev. 
pendency  of  a  rule  to  fet  afide  proceedings  for  irregularity,  and  Ciramond, 
to  Jlay  proceedings  in  the  mean  time,  fuch  affignment  will  be  fet  Rep.  176, 
afide,  for  the  rule  is  a  fufpenfion  of  proceedings  to  ali  purpofes. 

The  action  upon  the  bail-bond  muft  be  brought  in  the  fame  Franda  ▼. 
court  where  the  bail  is  given,  even  though  an  attorney  of  another  J«y*<»» 
court  happen  to  be  one  of  the  bail ;  for  the  ftatute  empowers  no  wldtt^^y* 
ether  court  to  do  equitable  juftice  between  the  parties.  Beat,  3 

Burr.  i92> 
Kforrif  ▼.  Rces,  2  Bi.  Rep.  838.    How  t.  Bridgwater,  Bam*  117* 

The  under-fheriff  may  alBgn  the  bond,  but  his  clerk  cannot.    ^Kitfon  n 

'  Fagg>Str.  60; 

The  iheriff  may  aifign  the  bond  out  of  the  countv ;  and  the  Cregibn  t. 
a£^ion  upon  it  may  be  brought  either  in  the  county  where  the  af-  Heather,  2 
'fignmjsnt  was  made,  qr  in  that  where  the  bond  was  taken.       i4.ec.^sS.%"7. 

There  muft  be  two  witneffes  to  the  affignment,  elfe  the  bond  Neat  t. 
i^  void.    But  (d)  it  is  not  neccffary  to  fet  forth  this  or  any  other  J^^]*'  ^*-» 
circumftance  of  the  affignmei^t  in  a  .declaration  on  the  bond,  or  (^uaftT. 
to  make  a  profert  of  the  aflignmept.  Box,  i  wiif. 

*  .  12 !•  Miftiin  v.  Morgan,  2  Ld.  Raym*  1564. 

Neither  is  It  ncceffary  to  ftate  that  the  debt  was  fworn  to,  or  Whi^card 
writ  marked ;  for  thefe  omiffions  do  npt  avoid  the  bond  \  t^io^gh/  ''^^'^ 
the  (beriff,  or  perhaps  the  plaintiff,  may  be  punifliable  for  thepi^  («)  watkiM 
Nor  (#)  fifsed  it  be^ihewn  that  the  defendant  in  the  original  v.  Party,  1 
a£tion  was  arr.eftcfd  ^  for  the  arreft  is  not  traverfable.]  Haiie^ 

t'lUgeraldj  1  Str.  643. 
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ftlfitft.  xSy.  |N  all  criminal  cafes,  in  which  it  feems  doubtfulj  whether  the 
^  accufed  be  guilty  of  the  offence  or  not,  bail  is  regularly  to  be 
%  Ha«it.      allowed}  and  it  is  a  general  rule,  that  tubofoever  isjt^ge  of  the  ^-^ 
P.  C.  148.  j^^g^  ^^y  ^^  ^jjg  offender. 

(A)  In  what  Cafes  it  is  grantable  by  a  Sheriff. 

(B)  Where  by  a  Juftice  of  the  Peace. 

(C)  Where  by  Juftices  of  Gaol  Delivery. 

(D)  Where  by  the  Court  of  King's  Bench. 

(E)  Where  by  the  other  Courts  of  Weftmlnftcr. 
[(E  2.)  Where  by  the  Houfe  of  Lords.] 

(F)  What  ihall  be  faid  to  be  fufficient  Bail. 

(G)  The  Offence  of  taking  infufficient  Bail. 

(H)  The  Offence  of  granting  it  where  it  ought  to 
be  denied. 

( I )  The  Offence  of  denying,  delaying,  or  obftrud- 
ing  it,  where  it  ought  to  be  granted. 

(K)  In  what  Form  it  is  to  be  taken. 

(L)  What  fhall  forfeit  the  Recognizance. 


(A)  In  what  Cafes  it  is  grantable  by  a  Sheriff. 

IJY  'the  common  law,  according  to  fome  opinions,  the  iheriff 
^  without  any  writ  might  ex  officio^  as  {a)  principal  confervator 
of  the  peace,  bail  any  perfon  arrefted  on  fufpicion  of  felony; 
and  it  is  certain,  that  by  the  common  law,  he  {b)  might  bail  any 

•MMT^JlIk  P^^**  ^1*°  ^'^^  indidkcd  before  him  at  his  torn  for  felony,  or  any 
J^hJJJji.      other  crime  that  is  bailable. 

P*  C*  147-  And  bow  far  this  power  is  uken  away  by  thofe  ftatutei  wUcb  empowtr  joftjces  of  tbe  peace 
to  aimit  pcrfoni  to  bail  on  an  accufation  of  felony,  and  particularly  prefcribe  in  what  manaer  they  Ibail 
do  it»  'vidt  IbldiM,  {h)  Bat  this  power  is  now  taken  away  by  i  £.  4,  c.  2.9  by  which  it  is  enaAedy 
that  Cbc  iberiff  (k^\  not  proceed  on  fuch  indictment,  but  fliall  itmoTe  it  to  the  next  feiSoDS  of  the 
H.  P.  C,  to6.    %  Hawk.  P.  C.  148. 

Alfo 


Hawk. 
P.  C«  147. 
(tf )  That  a 
conftable 
Bad  the  like 
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Alfo  bail  18  grantable  by  a  (heriflF  by  virtue  of  the  following  Co.  Bttloii 
•writs.    I.  By  that  of  odio  isf  atia^   by  which  a  perfon  com-  M«inpri«B^ 
mitted  for  the  death  of  a  many  might  on  an  inqueft  taken  by  the  Hn^pro. 
(heriff,  if  he  were  found  to  have  done  the  fa£l  by  mifadrenture,  \^*  Hawkl 
orfe  defendendo^  be  mainpfized  by  twelve  men,  upon  the  writ  de  ***^*  "^ 
ponendo  inballium;  but  this  writ  feems  obfolete  at  this  day, 

2dly,  By  writ  of  mainprize,  which  of  late  has  been  dtfufed,  Regiftcr, 
bat  feems  ftill  in  force,  and  may  be  brought  by  perfons  bail-  *^'''*''*'^ 
able,  as  thofe  who  are  imprifoned  for  a  flight  fufpicion  of  fefeny,  a^wk^* 
or  indided  of  larceny,  before  the  fteward  of  a  leet,  or  of  a  tret*  ^*  C.  141. 
pafs  before  juftices  of  the  peace,  fefr. 

3dly,  That  of  homine  replegiandoi  whereon  if  he  return  that  the  F.  N.B.  6S. 
plaintiff  is  efloigned,  he  may  by  capias  of  wtbernam  imprifon  the  ^  R^»fl«> 
defendant,  whether  he  be  a  peer  or  commoner,  till  the  plantiSF  bu  oSLJI 
ihall  be  replevied.  119.  njk  head  of  Wntt. 

By  Wejhtt.  i.  cap.  15.  it  is  enafted  as  folio weth :  ««  For  as  («)  Thh 
^  much  as  {a)  iheriffs  and  others,  who  have  taken  and  kept  in  ^^^' 
**  prifon  perfons  dete&ed  of  felony,   and  incontinent  have  let  wih  iaibidr 
•'  out  by  replevin  fuch  as  were  not  replevifable,  and  have  kept  offi«n,  o- 
••  in  prifon  fuch  as  were  replevifable,  becaufe  they  would  gain  S-J"J  * 
^  of  one  party  and  grieve  the  other ;  and  forafmuch  as  before  fupcrior 
**  this  time  it  was  not  determined  which  perfons  were  replevif-  ^^''T^^  * 
^  able  and  which  not,  but  only  thofe  that  were  taken  for  the  iS6l'^t 
'*  {b)  death  of  a  man,  or  by  {c)  commandment  of  the  king,  or  of  though  ths 
«  the  {d)  juftices  for  the  (e)  foreft :  It  is  provided,  and  by  the  ^JJ™* 
"  king  commanded.  That  fuch  prifoncrs  as  before  were  (/)  out-  ^fbiaiy 
^<  lawed,  and  they  which  have  abjured  the  realm  (g),  provers,  within  the 
"  and  fuch  as  be  taken  with  the  (A)  manner,  and  thofe  which  5?!^*^  *^ 
**  have  broken  the  (/)  king's  prifon,  thieves  {k)  openly  defamed  yet  they  will 
^  and  known,  and  fuch  as  be  appealed  by  provers,  lb  long  as  alwayi  in 
**  the  provers   be  living  (if  they  be  not  of  good  name)  and  ^^^'^^cre- 
''  (/)  fuch  as  be  taken  for  houfe-buming  felonioufly  done,  or  for  doe  ntui 
'*  falfe  money,  or  for  counterfeiting  the  king's  feal,  or  perfons  to  the  rales 
**  («)  excommunicate,  taken  at  the  requeft  of  the  bifliop,  or  for  C^^^ 
**  (ff)  manifeft  offences,  or  for  treafon  touching  the  kins  him-  noti^iti 
**  felf,  (hall  be  no  wife  replevifable  by  the  common  writ,  nor  perfon  to 
"  without  writ ;  but  (0)  fuch  as  be  indi£ked  of  larceny  by  in-  fj*i'jj!J^iy 
"  quefts  taken  before  iheriffs  or  bailiffs  by  their  oiBce,  or  of  declared  by 
"  light  fufpicion,  or  of  petit  larceny  that  amounteth  not  above  »'  ^J*^  »«"- 
"  the  value  of  twelve  pence,  if  they  were  not  accufed  of  fome  I^Jfthoot  ^ 
"  other  larceny  afore-time,  or  accufed  of  (p)  receipt  of  thieves  ibme  parti. 
"  or  felons,  or  of  commandment,  or  force,  or  of  aid  in  felony  c'^iar  cit- 
"  done,  or  accufed  of  fome  other  trefpafs,  for  which  one  ought  i^^^  f^ 
"  not  to  lofe  life  or  member,  and  a  man  approved  by  a  prover,  toot.   « 
**  after  the  death  of  the  prover  (if  he  be  no  common  thief  nor  ^^^^^C. 
«  defamed)   QiaU   be   henceforth  let  out  by   fufficient  furety,  by^th7f&» 
*^  whereof  the  fheriff  will  be  anfwerable,  and  that  without  giving  Ph.  &  M. 
«  ought  of  his  goods."  ^:  '3- J"/- 

"  ®  tue»  of  the 

pnce  (hall  not  bail  any  perfoo  for  oficnces  declared  irreplevifable  by  this  fbtate>  vUe  infrm,  (6)  For 
cbii  viJe  2  Hawk.  P.  C.  95.  ;  and  the  flatutes  of  Glouc.  c.  9.  3  H.  7.  1.  («:)  This  ^aception  is 
Aofi  to  be  applied  generally  to  evcxy  commaad  gf  the  lung ^  but  only  to  fnch  as  proceed  from  him  ia 

peritfO) 
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perlboy  or  from  hit  ptiTy  covocil.  i  Hawk.  P.  C«  1 5 1.^  {J)  This  b  aoc  to  be  unittlmii  timllmf 
commitmcoo  by  fuch  juAiccs  for  Ci/e  cuftody,  but  «f  iniffilMuucati  by  dMir  ablbbatc  Qmammif  If 
««y  of  pttiiifluneot,  as  for  amcempts  and  focb  like  maOcny  whkh  lie  nther  ia  their  difacbM  tbii 
in  their  ordinary  power.  2  Hawk.  P.  C.  151.  S.  P.O.  73.  Dalt.  c.  24.  F.N.  8151.  hE-3* 
33.  pi.  25.  Koll.  Rrp.  134.  (r)  They  muft  befonfts»  ftridly  fiich»  and  net  ptrfcsorcbafci;  M 
it  If  'fiot  material  whether  the  fbfcft  be  the  kJng*s  or  a  fubjeftY.  lUfiAer»  77.  4  lalL  314.  Ok 
Lit.  s.  a.  it3.  a.  P.  N.  B.  67.  Plowd.  114.  KuU  the  1  £•  3.  c.  8. ;  and  7  R.  ».  c.4.  Tkt 
m  wumJbtUlt  mpriftned  hj  aiiy  &fictr  oftbefire^  vritbeutdut  vtHSwumt^  or  ienur  ttJttn  with  tbt  mma»t 
wir^Jimw'm  thtfor^ :  For  the  eaphnatioa  of  which,  vjd!r  %  Hawk.  P.  C.  1  ^z*  Add  for  wbit  ftal 
he  faid  a  taking  with  the  mamier,  vUU  Caith.  77*  7S.  {^)  Yet  the  KJag*s  tfcnch  may  in  dikmiM 
hail  a  man  apon  an  oodawry  of  fdony }  as  where  aa  error  is  alleged  la  the  proceedings,  &o  iq  H.  f« 
a.  a.  ft  Hawk*  P.  C.  154.  Fide  title  OKtUtvry.  (x)  For  this  viJt  a  Hawk.  P.  C.  bai  rf 
Apffnfotr.'  (hi)  Or  rather  Maimer,  that  is,  with  tlic  thing  ftoka  at  it  were  ia  their  hands.  H.  P.C* 
SOI.  *  Hawk.  P.  C.  1 54*  (i)  Alio  they  who  have  broken  any  other  ptiibo.  xlaft.  1S8.  s  HaaL 
P.  C  1 54*  {k)  The  judgment  whereof  moil  be  left  to  the  difcretioB  of  the  pedbn  who  hath  power  ti 
hail  them*  %  Hawk.  P.  C.  ihid,  (/)  Perlbns  taken  for  arioB,  or  for  Alfe  money,  or  for  fiUifTi^ 
the  king's  feni,  or  for  treafon  which  touches  the  king  himlclf,  ait,  in  refped  of  the  brinonfarfi  i 
their  o&ace,  excluded  from  replevin,  eipecially  if  they  be  in  adual  cnfiody  $  but  yet  foch,  aawdaii 
to  the  drcomftances  of  their  cifes,  nuy  be  bailed  ia  the  King*s  Bench  s  Hawk.  P.  C.  x^i 
(fi)  But  if  a  perfon  appear  to  be  imprifoned  for  aa  cacoommuaication,  in  a  canfe  whereof  the  fpuitui 
coort  hath  no  cognisance,  he  may  be  deiivtred  ekher  by  baheeu  cm/frnt^  or  by  <{vafring,  or  fuperfefiBi 
the  writ  of  excmmumcate  eafietui^*  %  Hawk.  P.  C.  i^.  («)  Mnft  be  intended  6f  inferior  crtaaif 
an  caormottt  aature,  under  the  degree  of  felony  $  the  jadgment  whereof  feems  to  be  left  to  difocdoii 
yUe  %  Hawk.  P.  C.  155.  (0)  But  how  far  it  omft  appear  that  thofe'  excepted  out  of  the  ftatattm 
of  good  reputation,  and  innocent  of  the  fid,  ^iJe  %  Hawk.  P.  C.  159.  And  that  it  muft  he  left  ti 
the  diicfctJon  of  the  perfon  who  has  the  power  of  bailing  them.  (^)  This  is  to  be  uaderfbod  of  «> 
ceAries  before  and  after  to  capital  oficacei,  with  thefe  reftraints,  chat  the  peHons  fa  accaftd  m  df 
good  reputation,  and  under  ao  violent  prefumptioos  of  guilt,  a  Hawk.  P*  C»  159.,  and  31  Ctf.s* 
c*  a.  paf.ai. 

•  With  refpcft  to  the  command  of  die  king,  or  his  council,  the  power  of/eenteiey  rfJUte  tocoflBit» 
Vc»  the  editor  would  refer  the  ftudent  to  the  cafes  of  EntLk  Clerk  v.  Curlwrttm  Mwd  9then,  a  W3f. 
•75.  II  St.  Tr.  317. ;  and  the  cafe  of  Monty  cf  «/  *  v.  Leach  in  Error,  in  B.  R,  3  Bon.  174S1 
^c.  Alfo  ^ide  the  Xing  and  fTi/keSf  a  Wilf.  151.  &c.  The  cafe  •fCr^,  £f^.  msyor  ofI«iM 
%  YTAC  188.,  Afr*    As  10  a  commitment  by  the  commons,  videPoJt% 


(B)  Where  by  a  Juftice  of  the  Peace. 

h.  t^.  C.  IT  feems  clear,  that  wherever  juftices  of  peace  hare  jpower  to 
«°5*  Coke,  1  iigaj.  and  determine  any  offence  which  is  bailable  widiin  the 
kainpriae,  ftatute  WefiiH.  i.|  any  One  of  fuch Juftices  feems  confequendy  to 
c.  6.  Lamb,  have  powcr  to  ba'd  any  perfon  indited  at  the  fei&ons  for  foch  of* 
fuwLP.c  ^^"^^>  becaufe  every  fuch  juftice  is  a  judge  of  the  court  which  is 
i6o.  to  determine  it. 

Alfo  every  juftice  of  the  peace  has  a  difcretionary  power  of  ad< 
mitting  perfons  to  bail  who  have  given  a  dangerous  wouiid. 
s  Hawk.  But  the  power  of  juftices  in  admitting  to  bail,  is  chieflf  legQ* 

r.  C.  z6i.  latcd  by  afts  of  parliament ;  to  which  purpofe  it  is  recited  bjr 
I  ^.  3*  cap*  3.  <<  That  divers  perfons  had  been  daily  antfied  and 
<<  imprifoned  for  fufpicion  of  felony,  fometime  of  malice,  loi 
«  fometime  of  a  light  fufpicion,  and  fo  kept  in  prifon  without 
<<  bail  or  mainprize,  to  their  great  vexation  and  trouble  \  ^ 
«*  thereupon  it  is  cnafted,  that  every  juftice  of  the  peace  iii 
«'  every  {hire,  city,  or  toWti,  may,  by  his  ot  theilr  difcretioOi J^ 
<<  fuch  prifotiers  and  perfons  fo  arrefted  to  bail  or  maiiipnx^ 
<<  in  like  form  as  though  the  fame  prifoners  or  perfons  we^ 
«  indided  thereofj  of  record^  before  the  fame  juftices  at  thdr 
w  fcffions.'* 

Br 


.  OBall  in  Criminal  Cftfen^  35t 

But  dm  ftatute,  fo  far  as  it  gives  fuch  power  to  a  finglii^  juftke^ 
Is  rq>ealed  by  3  H.  7.  cap.  3.  which  ena£teth»  <<  That  jufti^es 
^<  of  the  peace,  or  two  of  them  at  the  Icaft^  whereof  one  to  be 
*'  of  the  quorum^  have  power  to  bail  any  perfon  mainpernable  by 
*'  IaW|  to  their  next  general  feflions,  or  to  the  next  general  gaol- 
**  delivery,  as  well  within  franchife  as  without;  and  that  the 
*^  fame  juftices,  or  one  of  them^  (hall  certify  the  fame  to  fuch 
'*  feffions  or  gaol-delivery,  on  pain  of  10//' 

But  thefe  ftatutes  having  been  often  abufed  by  juftices  of  the 
peace  bailing  perfons  in  the  name  of  two  juftices,  where  one 
only  was  prefent,  and  for  offences  not  bailable  \ 

It  is  enaded  by  i  £5*  2  Ph.  isf  Mar.  a^.  13.  «'  That  no  juf* 
^  tice  (hall  bail  any  perfon  for  offences  declared  to  be  irreple- 
^'  viiable  bjr  Weftm,  \.  and  that  no  perfon  arrefted  for  man- 
^  ilaughter  or  felony,  or  fufpicion  thereof,  (hall  be  let  to  bail  or 
^  mainprize  by  any  ju(tices  of  the  peace,  if  it  be  not  in  open 
'^  fei&ons,  except  it  be  by  two  juftices  at  the  leaft,  and  one  to 
*'  be  of  the  quorum^  and  the  fame  juftices  to  be  prefent  together 
^'  at  the  time ;  which  bailment  or  mainprize  they  (hall  certify  in 
^  writing,  fubfcribed  or  figned  by  them  at  the  next  general 
<*  gaol-delivery ;  and  fuch  juftices,  before  fuch  bailment  for  fe» 
^'  lony,  (hall  take  the  examination  of  the  prifoner,  and  the  in« 
^  formation  of  them  that  bring  him,  of  the  fa£l  and  circum« 
''  ftances  thereof;  and  (hall  put  in  writing  fo  much  thereof  as 
*<  (hall  be  material,  before  they  make  the  bailment ;  and  (hall 
<^  certify  fuch  examination  and  bailment  to  the  next  general 
'*  gaol-delivery ;  and  (hall  have  authority  to  bind  all  fuch  by  re- 
'^  cognizance  or  obligation,  as  do  declare  any  thing  material  to 
^  prove  the  faid  ounces,  to  appear  at  the  next  general  gaol- 
^'  delivery,  and  to  give  evidence,  l2^c.  and  (hall  certify  the  faid 
^*  evidence  and  bonds,  l^c.  before  the  time  of  the  trial ;  and  if 
**  any  juftice  of  quorum  (hall  offend  againft  this  ad,  he  (hall  be 
^  fined  in  difcretion  by  the  juftices  of  gaol-delivery,  on  proof  by 
«•  examination  before  them,  Isfc^  But  it  is  provided^  **  That 
^  juftices  in  Middlefex^  and  in  cities,  boroughs,  and  towns  cor- 
^  porate,  (hall  have  authority  to  bail  prifoners  in  fuch  manner 
<*  as  was  before  accuftomed;  and  alfo  (hall  take  examinations 
^  and  bonds  as  aforefaid,  upon  every  bailment,  and  certify  the 
^  bailment-bond  and  examination  at  the  next  general  gaol-deli* 
«  very/' 

The  authority  given  to  one  juftice  of  the  peace  by  x  /!•  3.  to  iHtwk. 
admit  perfons  to  bail  for  felony,  being  repealed  by  3  H.  7,  e.,2*  ^*^*  '^^* 
and  I  1st  2  Ph.  ist  Ma.  c.  13.,  one  juftice  of  the  peace  cannot 
admic  perfions  to  bail,  unlets  it  be  for  an  offence  dire£bly  tend- 
ing to  a  breach  of  the  peace,  the  reftraint  whereof  is  the  chief 
end  of  his  office ;  or  for  an  offence  by  fts^tute  put  under  the 
cognizance  of  one  juftice  j  or  for  an  offence  indidlable  at  the 
feffions* 

But  though  the  ftatute  of  I  (5*  a  Ph.  (^  Ma.  r.  13.  has  pre-  1  Hairic 
fcribed  the  ftatute  of  Wefim.  i.  r.  15.  as  a  pattern  for  juftices  to  ^*^*  '^4*' 
£Edlpw  in  relation  to  bail|  and  it  therefore  followsj  diat  a  perfon 

under 
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under  an  edual  arreft  Sot  any  crime  declared  to  be  irrepievi£ible  ; 
by  that  a£b>  cannot  be  bailed  by  any  juftice ;  yet  if  a  perfon  at 
large  be  only  accufed  of  any  fuch  crime  on  a  flight  fofpicion,  be- 
fore a  juftice  of  the  peace,  it  feems  that  the  jtiftice  ought  not  to 
commit  him»  bat  ought  to  take  furety  from  him  to  appear  before 
a  proper  cq0tt. 
ftHmiu  Alfo  the  ihtute  of  i  &  2  PL  f^  Ma.  r.  13.  exprefsly  men- 

£att*it^    tioning  the  bailing  of  pcrfons  for  manflaughter,  as  well  as  for 
s68.*Rp!c  .Other  felonies,  it  is  clear  that  juftices  of  the  peace  may,  by  force 
99.  Dale,    'thereof^  fafely  bail  any  perfon  imprifoned  on  a  flight  fufpicion  of  a 
]lmW*«Afi«  ^^»  appearing  to  be  no  higher  an  ofiehce  than  manflaughter; 
s  lafti  314!  *nd  much  more  if  it  appesir  to  amount  to  no  more  than  honiicidtf 
by  mzfadrenture,  or  in  felf--defence ;  but  the  jurdces  ooght  to  be  i 
cautious   the  offence  does  not   amount  to  murder;    alfo   that 
there  be  no  violent  prefumptions  that  the  party  did  the  fzGt  ;  fot 
if  any  fuch  appear,  die  party  ought  not  to  be  bailed,  though  the 
ofiepce  amount  to  no  more  than  homicide  by  mi&dyentBre  or 
felf-defence. 


(C)  Where  by  Juftices  of  Gaol  Deliveiy. 

« 

JUSTICES  of  gaol  delivery,  not  being  within  the  reftraint  rf 
the  (latute  Wejlm.  i.  r.  15.  may  bail  pcrfons  convided  before 
f'n^b**'  them  of  homicide  by  mifadventure  or  felf-defence^  the  better  tQ 
946.S.P.C.  enable  them  to  purchafe  their  pardon* 

J5.   A  Hawk.  P.  C.  165. 

H.P.C.  xoi.  Alfo  it  feems,  that  in  difcretion  they  may  bail  a  peribn  convided 
Crompt.  before  them  of  manflaughter,  upon  fpccial  circumftances  ;  as,  if 
HiNvk.  P*C.  ^^  evidence  againft  him  were  flight ;  or^  if  he  had  purchafed  his 
165*  pardon. 

S.  P.  c.  71.       Alfo  if  ail  appellee  plead  an  excommunication  in  difability  of  the 
p"c^^o6    P'^^'^^^ff*  ^^  feems  they  may  bail  him  till  the  plaintiflF  (haU  be  ab- 
foWed  \  for  othcrwife  the  appellee  might  lie  in  prifon  for  ever, 
without  haying  an  opportunity  of  coming  to  his  trial. 
•  Hawk,  And  where  fuch  julticcs  have  power  to  admit  perfons  to  bail, 

F.  C.  165.   i(  feems  that  they  may  do  it  after  their  feflions  is  over,  as  well 

as  during  their  fe (lions. 

Ke!pg,i5.       [Although  the  ftatute  of  3  /f-  7.  c.  I.  is  exprefs,  that  on  an  ac- 

'•  N«  *•      qujttal  of  murder  witiiin  the  year  at  the  king's  fuit,  the  juftices 

**'*     *       caiuiot  difcharge,  but  are  bound  ex  officio  to  hold  to  bail  5  yet  it 

has  been  the  practice  at  the  Old  Baily^  and  in  all  the  circuits  in 

Eftgiand^  not  to  hold  the  party  to  bail,  unlefs  an  appellant  ^ 

peaV,  and  apply  by  motion  for  bail.] 
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(D)  Where  by  the  Court  of  King^s  Bench. 

hrHIS  court,  by  the  plentftude  of  its  power,  may  in  difcretion  Vaugh.  157. 
*    admit  perfons  to  bail,  though  committed  by  other  courts,  ^  ^^'  71* 
for  crimes  not  bailable  by  thofe  courts,  on  confideration  of  the  pi. '.  ig^V 
nature  and  circumftances  of  the  cafe.  pi.  12. 

Holt,  590. 
2  Ld.  Raym.  978.     la  Mod.  102.  155, 156.     Raym.  ^Zu 

But  here  it  mi\ft  be  obferved,  that  with  refpeft  to  the  nature  ainft.  185, 
of  the  offence,  although  this  court  is  not  tied  down  by  the  rules  '^^'  '^9« 
prcfcribed  by  the  ftatute  of  H^ejm.  i.  cap.  i^.  yet  it  will  in  dif-  "Vr'saJk. 
d-edon  pay  a  due  regard  to  thofe  rules,  and  not  admit  a  perfon  6i-  sBuift. 
to  bail  who  is  exprefsly  declared  to  be  irreplcvifable,  without  l}^'  *  ^ 
fomc  particular  circumftances  in  his  ifavour.  ,7^,    ^  Mod.  454.' 

And  therefore  if  a  perfon  be  attainted  of  felony,  or  convifted  Kelynge, 
thereof  by  verdifl:  general  or  fpecial,   or  be  notdrioufly  guilty  of  9^'    ^y^» 
treafon  or  manflaughter,  isfc.  by  his  own  confeflion,  or  other-  87.' 2 Hawk! 
wife,  he  is  not  to  be  admitted  to  bail,  without  fome  fpecial  mo-  P.  C.  175. 
tive  to  induce  the  court  to  grant  it. 

As  where  a  perfon  taken  by  a  capias  utlegatum  on  an  appeal  of  »  Hawk, 
felony,  by  the  name  of  J.  S.  gentleman,  pleads  that  his  name  soforan^* 
is  y,  S.  yeoman,  and  not  gentleman,  and  fo  he  is  not  the  fame  other <rror 
perfon  that  was  outlawed ;  in  which  cafe  the  court  in  difcretion  '"  «he  out- 
may  bail  him  \  for  until  the  plea  be  determined,  it  appears  not  ^^-^'J^^' 
whether  he  were  the  perfon  intended  or  not.  be  an  appa- 

rent oae.     Vide  5  H.  7.  16.  pi.  7.     2  Inft.  l88.    H.  P.O.  xoi*    5id.  316. 

So  if  a  man  be  convifted  of  felony  upon  evidence,  by  which  it  Cromp.  juf- 
plainly  appears  to  the  court  that  he  is  not  guilty  of  it  j  in  which  ^'*^Hawi?' 
cafe  even  the  juftices  of  gaol-delivery  may  bail  him.  p.  c.  175. 

Or  where  a  profecution  is  unreafonably  delayed;  or  where  the  5 Mod. 455. 
prifoner  may  be  in  danger  of  lofing  his  life,  either  by  famine,  or  |****  "8- 
dangerous  diftemper,  fe'r.,  unlefs  he  be  bailed.  prim*.  /cS. 

^b*  305.  Scr.  4.  858.  Andr.  64*  Latch.  12.  Cro.  Jac.  356.  Co.  Lit*  289.  [The  indifpo- 
fitioo,  upon  which  the  court  will  bail,  mud  be  a  prefent  indifpoficion,  ariflng  from  the  confinement, 
^  not  from  any  conilitutional  or  family  diftemper,  or  from  the  a^  of  the  prifoner.  R.  v.  Wyndham, 
*  Str.  4.    Sec  too  Cowp.  3  J3.] 

The  court  of  King's  Bench  hath  always  admitted  perfons  to  5  Mod.  78. 
bail  imprifoned  by  the  king's  fpecial  command,  or  by  order  of  ^'^'  '4-3- 

*i.^       •  M^i  !•  rt^i'i  •         Palm.  «co« 

tne  pnvy  council,  where  the  commitments  exprefied  the  crime  Aifo  where 

or  caufc  for  which  the  party  was  committed,  on  the  like  circum-  it  hath  ap- 

ftances,  on  which^  in  difcretion,  it  will  grant  bail  on  other  com-  ^"fon,']jjj 

mitments.  b^w  comt''*' 

aiitted  by  colour  of  an  authority  claimed  under  an  illegal  patent,  this  court  hath  always  dlfcharged  the 
perlons  £9  committed  without  bail.    Leon.  70.     And.  297.     2  Hawk.  P.  C.  i66. 

But  It  was  formerly  (a)  holden  by  many,  and  at  length  s^d-  (tf)33H.6. 
judged  in  (3)  Sir  John  Corbet*s  cafe,  that  perfons  committed  by  the  ^^'^'^^' 
fpecial  command  of  the  king,  fignified  by  warrant  from  the  lords  Rep'.  ,3^/ 

Vol.  I.  A  a  of  «9**  a'9» 
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M,„  3.4.  of  the  perry  cooncfl,  were  not  bailable  witboat  die  kiii|f s  ccmfin^ 
F.9.BLi<.  iix!k&  dxre  appeared  fome  extraonlinaiy  circumftanccs  mdie 
r  ^s^!^  cafe  ;  it  being  to  be  prcfiuncd  that  the  king  would  not  exertUt 
prerogadiTC  in  foch  a  manner^  without  fome  good  reafon  for  die 
C^etT  of  the  ftate,  not  fit  to  be  dirulged ;  bat  this  being  dwo^ 
to  be  a  great  ftrain  of  the  prcrogadrey  and  to  make  the  liberty  of 


Ai    the  fnbjed  precarious,  and  contrary  to  the  purport  of  m^ 

cbartA,  and  many  other  ftatutesy  which  declared^  that  no  man 

^  ihall  be  imprifooed  but  by  due  procefs  of  law,  isfc,  occafioncd 

^ ,i^      the  petition  of  right,  13  Oar,  i.  and  the  16  Car.  i.  cap,  10.  by 

45s.  rje  vhich  it  feems  now  eftabliflied,  that  where  commitments  by  the  1 
^^*  *^*  P'^  council  do  not  with  conTcnient  certainty  expreis  the  ciimc  \ 
5^3^  aiitr^red  againfl  the  party,  he  ought  to  be  bailed, 

s  Fnk.  The  great  regard  wluch  is  fo  juftly  due,  and  which  has  ahrijs 

P.C  1:^    \fCCTk  paid  to  the  proceedings  of  either  houfe  of  parliament,  who 
are  the  guardians  of  the  liberty  of  the  fubjcQ,  makes  it  fomewhat 
doubtful  in  what  cafes  the  court  of  Kin^t  Bench  will  difcharge  or 
bail  a  perfon  committed  by  either  of  thofe  houfes. 
xHaa^  Hence  no  precedent  can  be  found,  where  the  court  ofKa^s 

^'<^^^-    BoltB  has  bailed  a  prifoner,  fitting  the  parliament,  on  a  commit* 
mest,  which,  on  the  return  of  it.  Hands  indifierent  whether  it 
be  ftricMy  legal,  or  not. 
i/?^  rj4*        And,  theraoie,  in  the  Lord  Siafi^urfs  cafe,  who»  upon  his  ; 
*^  ^  "     iii-vjj  czrpu  in  the  King^i  Benck^    was  returned  to  hare  been   j 
i  Frcst.      cccnmittcd  by  the  Houfe  of  Lords,  for  a  high  contempt  committed  | 
«:t-    s  Sc.  a^r^init  the  houfe ;  the  court  would  not  take  notice  of  any  excep- 
J'^\^'^*      t203s  againft  the  form  of  the  commitment;  as  that  it  was  too 
s^«  t;^.  ^cnenl^  and  did  not  exprefs  the  nature  of  the  contempt,  or  in 
(:Mt  <vii».     vhu  place  it  was  committed,  t^c.  for  that  it  (hall  be  prefumed 
*'^'*'^**'***     thit  it  was  fuch,  for  which  the  lords  might  lawfully  make  fuch 
r*  t«  ..^        an  order,  and  no  other  court  Ihall  prefcribe  to  them  in  what  form 
**^*^*' !  ,  they  ought  to  make  it. 

s.«^^«  Bci*^  C^«^rs  ciit.  %  Wilf.  tSS.  2  Bl.  Rep.  755*  $  lod  part  of  Lord  Canideii*s  aigumeBtia 
«u  >M«  ,'«  ta:>;K  tr«  CamottoOp  11  St.  Tr.  5 17.  J 

«  Mi*k»  But  a  perfon  committed  for  a  contempt,  by  the  order  of  cither 

r  C.  t»u  J^^>^{c  of  parliament,  may  be  difcharged  by  the  court  oiKin^i 

^<t  $*l*  R'^A  after  a  diffolution  or  prorogation  of  the  parliament,  whe- 

3^»i  a*U^  tV.cr  he  wtrc  committed  during  the  feiEons,  or  afterwards;  far 

irf*.  i»x*  ^K^^    all   the    orders  of  parliament   arc  (c)  determined    by  » 

^^*^^'  a;uoIutton  or  prorogation;  and  all  matters,  before  either  houfe, 

*^  i^.  .^,  n*^»\   b<  o>nimenced    a-new   at  the  next    parliament,   except 

J^s"*  iw«,^>  ^^^»^  yj  2  few  cafes;  and  if  tlie  fubjeft  fliould  be  deprived  of 

fvs  *.v< '^*-  Kw  rSertY  till  the  next  parliament,  which  perhaps  may  not  meet 

^^.  %.^,  Again  la  many  years,  no  one  could  fay  when  his  mapnfomnc«it 

tfc*  \w  vrculJ  cnv!. 

Ot**  *  V**lv^  r-<*'>*  vr^boU*^;  T«t  ihf  binding  him  to  appoar  at  the  next  fdSxont  of  parlijnq^ 
^  v^  v^  f  ku  ^  ^  ^^  ^^^  cv<t:u»  :<ni-'}t,  jnJ  a  plain  proof  of  the  opinion  of  the  court  at  that  time^  tM 
^"♦^  **  *'*' **^^  *^  /  1^^  »,,y  ijvj  Of  .VjchATfed  by  die  prorogation  of  the  pariiament.  Cartfa.  13*,  t3> 
|v.  x>— '-  -^'^  ;  ^.^^  ^.,^>^.,  ^  not  bailed  ». 

**  ^       ^       .   .    >    t'  —  v*"  hirther  ar-'iments  in  his  favour  5  but  in  Garth,  iji,  it  li  laid  he«tt 
^^  *.  '^'.'v     ui    ^V  *i  v*mc  in.    Sec  Cb.  Juft,  Wfi  opioion  in  S«Ik.  503. 


iBafl  in  Criminal  Cafeiefi  Z55 

And  thpagh  the-court  of  King's  Bench  may  in  their  difcretion  Raym.  3S1. 
fcail  a  lord  upon  an  impeachment  of  high  treafon,  after  a  diflblu-  ^'^,  ^^^ 
tion  or  prorogation  of  the  parliament,  yet  may  they  refufc  it,  [xhc  court 
not  as  a  matter  out  of  their  power,  but  as  a  thing  which  they  are  of  King^s 
not  bound  to  do,  and  improper  on  confideration  of  the  whole  P'i^^^Ku 

A    '  /.    1         «-  .   *^     *  bailed  the 

tircumltances  of  the  affair.  £ari  of 

CftAelmalay  whom  the  commoas  hi4  committed  for  high  treafon,  the  attorney-general  not  oppofixig* 
4  St.  Tr.  398.] 

^  The  Eart  oi  Sali/burj  was  impeached  for  being  reconciled  to  carth.  131, 
the  church  of  Rome^  by  the  convention  that  was  turned  into  a  13**  Show. 
parliament  i  W.  isf  Jf.,  and  lay  in  the  Tower  till  the  next  par-  ^q^^^* 
liament,  which  being  adjourned  for  two  months,  he  moved  to  jiibury^s 
be  difcharged  on  the  aft  of  Oblivion,  wherein  neither  his  crime  cafe. 
nor  his  perfon  were  excepted,  but  clearly  within  the  aft  of  Pardon,  Jj||ifb**are 
Or  that  he  might  be   bailed:  As   to  the   aft  of  Pardon,   the  cited  Plow. 
^ourt    held,   that   it  (hould  be  (a)  pleaded  with  proper  aver-  484- 
inents,  which  could  not  be  done  here,  becaufe  there  was  nothing  ?  h?'?  «• 
before  the  {i)  court  upon  which  to  ground  fuch  plea ;  and  that  as  Raft.  Eat* 
to  the  bailing  him,  this  being  a  fliort  adjournment,  the  appli-  665. 
cation  for  thai  purpofe  fliould  be  to  the  parliament.  nlw^   * 

makes  a  ^/ere,  Whether  he  might  not  plead  it  in  difcharge  of  the  matter  returned  by  the  habeas 
ctrfus,  and  enter  it  on  the  fame  roll  ?     Carth.  i  ja. 

In  former  diays,  and  particularly  at  the  time  when  Sir  Edward  (0  4*  "^* 
Coke  was  chief  juftice,  feveral  perfons  committed  to  the  Fleet  by  2^*]^'of  ^^g* 
the  lord  chancellor,  were  bailed  by  the  court  of  King's  Bench,  upon  commit - 
exceptions  to  the  {c)  generality  of  the  form  of  the  commitments.     «»o»t'  RoD* 

Or  fetdng  forth  only  the  coibm^fnd  of  the  lord  chancellor  as  the  ground  of  the  imprifonment,  without 
flaentioaing  any  crime  at  all.  Mooir,  S39.  Roll.  Rep.  219.  Or  mentioning  the  crime  in  general  termi; 
as  for  a  cdntem^t  (o  the  court  of  Chancery,  without  mentioning  what  the  contempt  was.  Roll.  Re^. 
191.  aiS. 

Alfo  one  Glanvily  who  was  generally  committed  by  the  com-  Roll.  Rep. 
mand  of  the  lord  chancellor,  without  fetting  forth  any  caufe  of  "'•  ^!9* 
fuch  command,  feems  to  have  been  bailed  upon  examination  of  2Bu[ft.3oi. 
the  merits  df  the  decree,  for  difobeying  whereof  he  was  in  truth  Cro.  jac. 
committed ;  whereby  it  appeared  that  the  decree  related  to  a  |*|*    3 
matter  before  adjudged  at  the  common  law ;  which  was  thought  Roii.*Rep^' 
contrary  to  the  purport  pf  47  E.  3.  cap.  i.,  and  4/f.  4.  cap,  23.  277-   yidt 
But  this  proceeding  being  refented  by  the  lord  chancellor,  the  ^^^**">  ^»- 
t^\A  Glattvil  was  afterwards  recommitted  by  him  for  the  fame 
matter,    and  yet  was  on  another  habeas  corpus  bailed  a  fecond 
lime  by  the  court  of  King's  Bench. 

But  as  there  have  been  no  fuch  proceedings  of  late  days,  the  2  Ha«ik* 
difufe  of  them  has  certainly  leffened,  if  not  wholly  removed,  the  ^V^'J '** 
force  of  thefe  refolutions,  efpccially,  as  it  is  how  eftablilhed,  that  130.    ^' 
a  court  of  equity  can  give  relief  after  a  judgment  at  law ;  for  (<')  a  com- 
otherwife  it  would  have  no  power  of  moderating  the  rigour  of,  ^o*"cha  - 
the  law,  it  being  in  many  cafes  very  doubtful  what  the  law  is  eery  for  difl 
before  it  be  determined ;  the  fuperior  courts  therefore  will  put  the  obedience  to 
(i/)  moft  favourable  conftrudlion  on  one  another's  proc^dings,  *<^"*^ith- 
and  not  intend  that  they  a£ted  beyond  their  jurifdidion.  outAewiag 

what  the  decree  wa««     1.  Mod.  255,    Moor,  840.  S.  P. 
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Vtugh.  The  court  of  King's  Bpnch  having  the  fupreme  controul  of  all 

Mod  71.  inferior  courts^  may  in  difcretiori  <{dmit  perfons  to  bail  committed 
3  Saik.  91.  by  fuch  courts,  upon  coufuieration  of  the  whole  circumflances  of 
pi.  1. 184.  the  cafe,  as  the  \^a)  length  and  hardfhip  of  the  imprifonment,  the 
500.*  2  Ld!  W  enormity,  or  dangerous  tendency,  or  notoriety,  or  fmall  con- 
Raym.  978.  Icquencc  of  the  offence,  or  obftinacy  of  the  offender,  or  the 
IX  Mod.  ^^j  dignity  of  the  court  by  which  he  was  committed,  and  other 
156*. '  »^'  f^^^  ^^^^  circumftances,  of  which  the  court  will  rcttive  inform- 
Hawk.  P.c.  ation  by  fuggeftion  or  affidavit,  being  (d)  confiftenf  with  the  re- 

?^.3'«  .,       turn  of  the  habeas  corpus, 
{a)  Roll.  * 

Rep,  218.  -537.  2  Bulft.  140.  Latch.  12.  {b)  3  Bulft.  48  to  54.  (r)  For  this  vii/r  2  Hawk.  P. C 
173.  Vaogh.  X39.  2  Bulli.  139.  Cro.  Jac.  219.  Cro.  Car.  579.  Sid.  144.  286.  320.  Salk. 
348.  pi.  2.  5  Mod.  19.  Marchi  52.  {d)  Tbu  no  one  can  in  any  cafe  controvert  the  troth  of  the 
return  to  a  babcai  corpus^  ox  plead  or  fuggcil  any  mattei  repugnant  cu  it  \  yet  a  man  may  confefs  aod 
avoid  fuch  return,  by  admitting  the  truth  of  the  matters  confined  in  it,  and  lu^'gciiing  otheis  noire* 
pugnant,  which  take  oiFtheeft''d  ol"  '1  em.  Sid.  iS;^.  5  Mod.  323.  454.  2  J  mcs,  222.  2  Hawlc 
p.  C.  113.  [The  Kirk's  V.K,r\z.'^\  nrsiy  bail  in  all  cafes  at  their  difcrction.  Com.  Dig.  tit  Bs'il,  (F. 
4.)  Covvp.  333-i  and  thry  wiii  i:  g^-i  cral  do  fo  in  every  cafe  not  capital :  In  every  capital  calc  where  tl»e 
jt  any  circumltance  to  induce  a  picfumption  of  the  prifoner's  innocence  ;  and  in  every  cafe  where  d^ 
charge  is  not  alleged  with  fufficient  certainty-  R.  v.  JiiJd,  2  Term  Rep.  255.  R.  ▼.  Rcmnwt, 
5  Term  Rep.  169.  They  will,  therefore,  bail  a  pcrfon  acquiticd  on  an  indi«Simc:n  of  murder,  and  afjer- 
uardi  in  cuilody  on  an  appeal,  unlefs  the  judge  ccrtiiies  a  diiVjtibfaflion  u-ich  the  verdiS.  Caflell  v. 
Bambrid^e,  2  Str.  854.  So  a  perfon  committed  for  manllaughter^  or  even  murder,  if  it  appear  to  k 
no  nlor«  than  manflaughter,  on  th^  depolitions  before  the  coroner.  R.  v.  Dalion,  2  Str.  911*  R- '• 
IVl;]giath,  Id.  1243*  So  in  murder,  and  ffarJon  pleaded  and  allnaed,  the  defendant  Aall  not  give  kiil 
to  anfwcr  the  appeal,  though  the  heir  is  beyond  lea,  for  this  is  not  within  the  3  H.  7.  R.  v.  CbcN 
wynd,  2  Str.  1203.  In  rape  both  principal  and  acccffary  will  be  bailed,  if  it  appear  they  do  notmcao 
to  abfcond.  R.  v.  Lord  Baltimore,  4  Burr.  2179.  i  Bl.  Rep.  6/t8.  S.  C.  The  court  i^boundrx 
dchttiijujiit'ur  to  bail  an  accomplice  entitled  to  the  king's  pardon.  R.  v.  Rudd,  Cowp.  334.  Buttbej 
will  not  bail  an  appellee  for  murder,  unlefs  circumftances  of  delay  appear  on  the  part  of  the  ifpd- 
lant.  Caftell  v.  Bambridge,  2  Str.  854.  Nora  pcrfon  charged  with  a  highway  robbery,  if  theproie^ 
cutor  attends  and  fwears  be  is  the  man,  notwithftandlrg  a  nutr.bcr  of  affidavits  are  produced  to  ihewiir 
«i.'i7';.  R.  V.  Greenwood,  2  Str.  11  38.  Or  for  afliiKng  in  the  running  of  contr.^band  good*,  &i' 
R,  V.  Norton,  Bunb.  143.  Nor  will  they  order,  at  the  inilince  of  the  prifoner,  a  mi^dical  ma 
to  attend  the  perfon  wounded,  in  order  to  ftate  his  firuaiion  for  the  purpofc  of  bail.  R.  »• 
Sarah  Salisbury,  l  Str.  547*  Nor  will  they  bail  after  a  bill  for  murder  foun J,  though  the  fad  woe 
plainly  roanflaughtcr.  Cafe  of  Kirk  and  Cafe  for  the  murder  of  Seymour  Conway,  M.  11  W.  3. 
See  too  I  Salk.  104.  Skin.  683.  They  have  rcfufcd  to  bail  on  a  fpccial  vcrdi^  on  the  ftatotc  of 
Stabbing.  Sty.  467*  5  Mod.  288.  It  is  faid  in  Come  cafes  never  lo  be  allowed  in  manflaugbter  till 
clergy  had.  Sty.  371*  Salk.  103.  5Mod.  2S8.  But  k  fecms  the  court  of  K.  B.  may  bail  iodui 
caft,  tliougb  jafticci  of  o)vr  and  tcrwuner  or  gaol-delivery  cannot.    K eiiw.  70.     z  Jnft.  18S.  Salk.  6i.] 

Com.  Di|.  [It  is  to  be  obferved,  ftiat  neither  this  court  nor  any  other 

tit*  Btii,  court  can  bail  perfons    in  execution,    or   puniflied    under  anf 

Mod'.  fJs.  ftatute  with  imprifonment  for  their  offence.     And  this  is  one 

^w;if.  199.  reafon  why  they  catinot  interfere  where  a  party  is  committed  for 

sTerrn         a  COntCmpt.l 
Hep.  190.  *    ■' 

(E)  Where  by  the  other  Courts  of  Wcfimnjier. 

•  Tnft.  n»  'TpHE  courts  of  Common  Pleas  and  Exchequer,  at  any  time 
^s.  ft  1 5.  4  1  during  term,  and  the  Chancery,  either  in  term  or  vacarion, 
V  Ilgh*  M4.  '•'•y  **y  ^^  common  law,  award  a  habeas  corpus  for  any  perfon 

•  Af.d"*Q7i  committed  for  a  crime  under  the  {e)  degree  of  felony  or  trcafimj 
|)-i.i«n,  «i.  ^„^l  thereupon  difcharge  him,  if  it  (hall  plainly  appear  by  tte 
\  \Z\  I  ii  return  that  the  commitment  was  illegal,  or  bail  him  if  k  fluU 
1^,  i  Mn.i.  appear  doubtful* 
*^  I  ul  V"! V.  n)«yi  by  the  common  law,  srint  a  baUta  (crfus  in  all  Qa&$  of  nifkmefiioirt  Wi»j]| 


Xtill  in  Criminal  Cafeier*  357 

^afe,  3  Wiir.  172.     1  BI.  Rep.  745.  S»  C.     Wilkes's  ctSe,  %  Wilf.  151.]    (r)  That  In  fome  cafei 
the  Chancery  may  by  the  common  Jaw  hail  perfons  for  felony.     2  Hawk*  P.  C«  177. 

And  by  the  haifeas  corpus  a£i,  any  of  the  faid  courts  in  term-  Jndt  Infra, 
time,  and  any  judge  of  the  faid  courts,  being  of  the  degree  of  ^^-^'^^^''^ 
the  coif,  in  the  vacation,  may  award  a  habeas  corpus  for  any  pcr- 
fon  bailable  within  the  intent  of  that  a£t,  for  any  crime  under 
the  degree  of  felony. 

[(E  2.)  Where  by  the  Houfe  of  Lords. 

'yHE  Houfe  of  Lord€  may  bail  a  peer  committed  upon  an  in-  Skin.  6S3, 

diftment  for  murder,  if  the  indiftment  be  removed  before  ^* 
them  by  certiorari. 

Upon  impeachments  by  the  commons  for  high  crimes  and  mif-  Dr.Sacheire- 
^cmefnours,  the  recognizance  of  bail  is  taken  by  order  of  the  Houfe  ^|J^  ^"^^ 
iof  Peers,  at  their  lordQiips'  bar,  the  bail  being  previoufly  approved  lyh'jan.  ' 
hy  a  committee,  to  whom  it  is  referred  to  confider  of  their  fufh-  ^09-  Cafe 
ciency.  The  condition  of  the  recognizance  in  fuch  cafe  is,  that  the  Hamne?'* 
criminal  [hall  appear  peYfonally  before  the  lords  in  parliament,  and  Dom.  Proc; 
jfrom  day  to  day,  until  the  furtlw^*  order  of  the  houfe.  „  ^^«  ^""*> , 

'  '*  ai' Maij  17S7.] 

(F)  What  fhall  be  faid  to  be  fufficient  Bail. 

'^  O  perfon  fhall  be  bailed  for  felony  by  lefs  than  two,  and  it  2  Hawk. 

•^       is  faid  not  to  be  ufual  for  the  Kitig's  Bench  to  bail  a  man  on  ^"  pV'^'" 

a  habeas  corpus^  on  a  commitment  for  treafon  or  felony,  without  oalt.  c.  ^I 

four  fureties(/z);  the  fum  in  which  the  fureties  are  to  be  bound,  Thatfor- 

ought  to  be  nevor  lefs  than  40/.  for  a  capital  crime;  but  it  may  ™nd«the* 

be  higher  in  difcretion,  on  confideration  of  the  ability  and  quality  degree  of 

of  the  prifoner,  and  the  nature  of  the  offence ;  and  the  fureties  fubfidyrmen 

may  be  examined  on  oath  concerning  their  fufficiency,  by  him  J^^'^'^'' 

that  takes   the  bail ;    and   if  a  perfon  be  bailed  by  infufficient  bail  for  any 

fureties,  he  may  be  required  either  by  him  who  took  the  bail,  or  P«'^on-  ^^^^ 

by  any  other  who  hath  power  to  bail  him,  to  find  better  fureties,  J',  J°'rAifd 

and  on  his  refufal  m^y  be  committed ;  for  infuf&cient  fureties  are  according  to 

as  none.  Crompc. 

Juft.  iv4.a« 
fubiidy-men  were  fuch  af  had  40 1 .  a-year  in  the  county,  {a)  In  felony  four  perfons  are  required 
fjr  bail ;  but  for  any  inferior  offence  two  are  fufficient.  In  both  cafes  the  number  o\  the  hail  muft  be 
mentioned  in  the  notice,  otherwife  the  court  wil)  rejedl  the  whole.  Per  Lord  Mansfield,  Rex  v.  Bolron, 
M.  13  Geo.  3.  Hawk.  P.  C.  141.,  notes,  Crh  edit.  Sty.  Pr.  Reg.  no.  In  the  cafe  of  the  King 
y*  Jodd,  though  the  commitment  did  not  fufficiently  charge  a  felony,  and  therefore  the  defendant  waa 
enmied  10  bail ;  yet  enough  appearing  to  fliew  an  offence  of  great  cnormicy,  the  court  infilled  upon  four 
fureties.  2  Term  Rep.  255.  In  an  appeal  of  murder  on  the  civil  fide,  two  bail  only  are  required  j  but 
where  It  comei  oa  the  crown  fide  by  urtiorari,  there  muft  be  four.  Caflel  ▼.  Bamhridge  aud  Corbet, 
2  Sir.  855.]  , 

But  juflices  mud  take  carej  that  under  pretence  of  demanding  »Hawk. 
fufncient  furety,  they  do  not  make  fo  exceffive  a  dcmaod,  as  in  ^'  ^*  '4'' 
cfFeft  amounts  ^o  a  denial  of  bail  5  for  this  is  looked  upon  as  a 
great  grievance,  and  is  complained  of  as  fuch  by  i  ^.  ^5*  Af. 
S(^  2, 5  by  which  it  is  declared,  that  exccfEve  bail  ought  not  to 
be  required. 
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[R.v.Be«ct»     The  dcfepdant*s  attorney  may  be  bail  for  him;  for  the  rule 
^^  46^  that  no  attorney  or  officer  of  the  court  fliall  be  bail  does  not 
extend  to  criminal  cafe^.] 

(G)  The  OflTence  pf  taking  infufficient  Bail. 

S.  p.  C  T  F  the  party  bailed  by  infufficient  fureties  do  not  appear  accor^- 
^7?aHMrk!        *"*^  ^^  ^^^  conditioh  of  the  recognizance,  the  juftice,  is^c.  who 

i*.  C 142.  bailed  him  is  finable  by  the  juftices  of  affife  ;  but  if  he  appeaij  it 

ridt'ffrm  feems  that  the  perfon  who  bailed  him  is  excufed. 

leorr  ^H.)  .  *^       «  '  • 

And  ttuc  if  a  jofticc  admits  a  peribo  to  bail  by  infufficient  furetiet,  whom  he  knows  not  to  be 
baiiJolc  b;  Uwy  comipUy  lor  lucre  or  reward,  the  court  bf  King's  Bench  will  {:rant  an  mfoaaatiGa 
a(4iat(  kjm,  as  ta  Rex  t.  Prookc,  a  Term  Rep.  X90.;  and  fee  title  Tnforituticiu  j'  it  is  an  ofieooe 
too  ibr  viiicli  Iik  tasy  be  indidcd',  vuU  title  IndiBmthti. 

(H)  The  Offence  of  granting  it  where;  it  ought  to 

be  denied. 

a  Hawk.      ^i^HE  bailing  a  perfon  nofr  bailable  by  law^  is  punifhable  at 

s!  p\.\*tt  common  law,  as  a  negligent  efcape,  or  as  an  offence  againit 

#^^v  tiila  '  the  feveral  following  flatutes. 

^S^'^  By  the  ftatutc  of  Weftm.  i.  cap.  15.   it  is  ena£ied,  ^«  That  if 

«*  the  flieriff  or  any  other  let  any  go  at  large  by  furety  that  is  not 
«*  tcplevifable,  if  he  be  flieriff  or  conftable,  or  any  other  bailiflTof 
<<  fee,  which  hath  keeping  of  prifons,  and  be  thereof  attainted, 
<<  he  (hall  lofe  his  fee  and  office  for  ever ;  and  if  the  under-fherifF^ 
<<  confiable,  or  bailiff  of  fuch  as  have  fee  for  keeping  of  prifoost 
**  do  it  contrary  to  the  will  of  his  lord,  or  any  other  bailiff,  bein^ 
<^  not  of  fee,  they  (ball  have  three  years  imprifonmentj  and  make 
««  fine  at  the  king's  pleafure." 

And  it  is  enadiled  by  27  jB.  i.  cofhmonly  called  the  (latute  dt 
fimbus  kvatisy  cap.  3.  **  That  the  juftices  nfligned  to  take  a(Czes, 
«  (^i\  when  they  deliver  the  gaols,  fe'r.  (hall  inquire  if  (heriffs, 
<*  or  any  other,  have  let  out  by  replevin  prifoners  not  replcvifable, 
«<  or  have  offended  in  any  thing  contrary  to  the  form  of  the  (aid 
««  fiatute  of  Ji^iJ}f:u  i.  and  whom  they  fliall  find  guilty  they  (hall 
<*  chatlen  and  punifti  in  all  things  according  to  the  form  of  the  faid 
«  ftatute," 

And  it  is  further  enafled  by  4  jE.  3.  cap,  2.  "  That  at  the  time 
•«  of  the  affignmcnt  of  keepers  of  the  peace,  mention  (hall  be 
•<  made,  that  fuch  as  (hall  be  indifted  or  taken  by  them,  (hall  not 
«« l>e  let  to  mainprize  by  the  (heriffs,  nor  by  none  other  miniftcrsy 
<«  if  they  be  not  mainpernable  by  law,  nor  that  none  who  are  in- 
«<  diOcd  (hall  be  delivered  but  by  the  common  law;  and  that  the 
••  juftices  alligned  to  deliver  gaols  (hall  have  power  to  inquire  of 
«  ihcriffs,  gaolers  and  others,  in  whofe  ward  fuch  perfons  in- 
«  «lii*lrd  Hull  be,  if  they  make  deliverance,  or  let  to  mainprize 
••  rtuy  fo  indided  which  be  not  mainpernable,  and  to  puniCh  the 
«  U\A  (hoi  ills,  gaolers -and  others,  if  they  do  any  thing  againft  the 
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And  it  Is  cnafted  by   t  i^  2  PL  tsf  M.  cap.  13.  "That  no  Ajufticeof 
**  juflice  or  juftices  of  the  peace  (hall  let  to  bail  or  mainprize  any  ^"[2d*a"*" 
<<  perfon  or  perfons^  which  for  any  offence  or  offences  by  them  tRtn  on  fuf- 
**  or  any  of  them  committed,  be  declared  not  to  be  replevifcd  or  p*»c»on  of 
'*  bailed,  or  be  forbidden  to  be  replevifed  or  bailed  by  the  above-  ^*^"^JJ| 
<' mentioned  (latute  of  Wejlm,  i.  cap.  15.     And  that  the  juftices  bound  over 
**of  gaol-delivery  of  the  place  where  fuch  juftices  of  the  peace  the  owner  to 
«  fliall  be  guilty  of  fuch  offence,  upon  due  proof  thereof,  by  ex-  JJ^rwirds 
^<  amination  before  them,  (hall  for  every  fuch  offence  fet  fuch  fine  upon  exa-' 
"  on  every  fuch  juftice,  as  the  fame  juftices  of  gaol-delivery  (hall  mining  two 
/« think  meet,'*  LXid- 

mittcd  the  party  to  ball.  The  profecntor  appeared  at  the  ailixesy  and  found  a  bill,  but  the  party  accufed 
ilid  sot  appear,  and  the  court  granted  an  information  againft  the  juftice,  declaring  they  ihould  not  hive 
Wuicd  the  man  themfelves.    2  Stra,  12x6. 

Juftices  of  the  peace,  before  they  bail  a  man  under  commitment,  Poph.  96. 
muft  at  their  peril  inform  themfelves  of  the  caufe  for  which  he  was  ^^*'J**' 
committed  5  for  if  he  were  in  truth  committed  for  a  caufe  not  bail-  p.  c^iai. 
able  by  law,  it  is  no  excufc  that  they  did  not  know  that  he  was 
committed  for  fuch  caufe. 


( I )  The  Offence  of  (Jenying,  delaying,  or  obftrud- 
ing  it  where  it  ought  to  be  granted. 

TT  is  clearly  agreed  to  be  an  offence  by  the  common   law  14H.  7, 7. 
*  as  well  as  by  ftatute,  and  puniihable  by  indi£lment  as  well  as  P**  p9' 
by  adiion,  to  deny,  or  delay,  or  obftru£i  bail  where  it  ought  to  be  ,4*3/  palt. 
granted.  1 14* 

But  it  feems  alfo  clear,  that  he  who  has  power  to  bail  another,  2  HawJp. 
is  not  bound  to  demand  of  him  to  find  fureties,  and  to  forbear  ^'^'  '^3*. 
committing  him  till  he  (hall  refufe  to  find  them,  but  may  well 
juftify  his  commitment,  unlefs  the  party  himfelf  fhall  offer  hia 
fureties. 

The  principal  ftatutes  relating  to  this  offence  are  the  above-  H.  p.c. 
mentioned  ftatute  of  Weji.  i.  cap.  15. 5  and  the  ftatute  de  Pinibus^  97. 2  Hawk. 
27  Edw.  I.   cap.  3- ;    and  31  Car.  2.  cap.  2.    conmionly  called  '*^* 

tlie  Habeas  Corpus  aft;  by  the  firft  whereof  it  is  ena£ked, 
"  That  if  any  withhold  prifoners  replevifable  after  that  they  have 
**  offered  fufficient  furety,  he  (hall  pay  a  grievous  amercement 
<<  to  the  king  ;  and  if  he  take  any  reward  for  the  deliverance  of 
'*  fuch,  he  (hall  pay  double  to  the  prifoner,  and  alfo  (hall  be  in 
"  the  great  mercy  of  the  king."  And  by  the  fecond  of  the  faid 
ftatutes  it  is  ena£ted,  <<  That  juftices  of  allife  (hall  inquire  if 
<<  (herifts,  or  any  other,  have  offended  in  any  thing  contrary  tQ 
*<  the  faid  ftatute  of  Wejitn.\  and  whom  they  (hall  find  guilty^ 
<'  they  (hall  punifh  in  all  things  according  to  the  form  of  the  faid  * 
"ftatute." 

[The  laft-mentioned  ftatute  is  fet  out  at  length  injra^  tit.  Habeas 
Corpus,  B.  4.  to  w^^icb  part  the  reader  is  refcrrtd.J 


A  a  4 


S'^^  ISail  in  Cnmiiitl  CabiL 


(K)  In  what  Fcnn  k  u  to  be  l^ktsL 

••  *      -    ♦   ».  »■»         •^—     ••»*     »-** »»     Wi«a»*_.^^Ai    1/A     '  '  *T^    V  -  ~ .  K     m.  J     -    **T      A     "  *T-       *^  -^    *■     %  y     if.  .^    f^fj\ 

V.Ji*^  ^^  ^'^  ^  •">  ^  — T  |3  a  ccruEa  :'.-,  rr  bocTrrr  bcdx,  cr  botk 
\1lz,  i*  ^*7*  »  Lovrrcr  f-ch  rco>^z^:::c  cf  ocxf t  fcr  bofr  i  ion  not 
K.H  P.c.  rrrci^z  ±ft  b.ii  Iliblc  to  tlzc  £,-c  -^'-'-~^—  widi  dsc  ' 
fir  H  PC.  t^  calj  to  be  £n^  'cTr. 

«H»»tPX-      B::t  for  a  crime  of  zn  bafrnor  aanirc,  k  fcezns  dut  As  itcog- 
I^TlJ^fr!  rrizancc  ouz^t  to  be  ocIt  ia  a  ccztain  fum  of  moocr,  and  not 


jr^ic  *  •jT-icr  *-^^  %nM.  isn  iiu.  1-  t.iijLi.  c  :=«  jr^ccr  Cii «  £*:».     i  H.  H.  P.  C  M&.  Bm"! 
J^t.  tfc  J.UZ.    ii^  ao^  3c  i2Aea  s:r  a  i-jte  cera^  ek  k  ^^  be  eraaesos.    lUz  ?•  KjioBi 

(L]  What  fhail  forfeit  the  Recognizance. 


%  prfi  rrs.  T  F  tie  rrTT^izance  be  in  the  ufual  form,  aijlandum  rtEb  it 
<  -  !l  -  J  fi'^'T^p^^'^^J  CS*  flrf  rifpcndsndum  domino  regs^  and  at  the  trial 
Tuic  :x-    ~-  7^^  iiir.ti  mute,  though  it  may  be  reafonably  argued  from 

1  .-rr^  r^ic  Lnp-rt  cf  rhjf*  words,  thst  in  llriclnefe  the  recognizance  is 
f  w.i'-,J.  f,rii:.:wi,  TJt  the  liter  opir.ions  h-^ld  otherwife  ;  for  if  a  man's 

bail,  whj  arc  his  gsrlcrs  cf  his  own  choofing,  do  as  cflFe£lually 
r^cnre  Lis  sjrcinrce,  and  put  him  as  much  under  the  power  of 
the  ccurt  as  if  he  hj J  been  in  the  cuftody  of  the  proper  ofBcer]| 
th-^  f<^;2i  to  hive  2nfwered  the  end  of  the  law,  and  to  have  done 
all  rha:  can  be  reifonably  required  of  them. 

2  Kwr^.  If  A.  enters  into  a  recognizance  that  B.  (hall  appear  in  the 
^  *i*  iv**  A^'fjV  Sc-T.-r  fuch  a  term,  to  anfwer  fuch  an  information,  and  m 
p/^^*r,^-*  K*  sKpiTt  r.I!  he  ihail  be  difcharged  by  the  court,  and  afterwards  a 
*.c*  :ci*     T  .*>  ^r-!r'i:  is  entered  on  that  information,  and  another  cxhibitcdi 

whereto  he  ref  jfes  to  appear,  ^c,  the  recognizance  is  forfeited. 
£3ui  it  feer:'.e:b,  that  the  recognizance  (hall  not  be  forfeited  by 
the  p-iny's  n^t  appearing  in  court  the  firft  day  of  every  tenn, 
a:'r:r  he  fcith  pleaded  to  the  information  as  it  may  be  before  he 
h-ith  plc-ieJ. 

Bt  lut.  4.  G.  3.  r.  10.,  reciting,  that  many  recognizances  had 
been  etlrrated  into  the  court  of  Exchequer  againft  perfons  for  not 
apre:irir.g  as  parties  or  witneffes,  or  for  not  profecuting  indifl- 
aientS)  or  otherwifc  not  performing  the  conditions  of  fuch  recog- 
nizances ;  many  of  whidi  negledls  of  duty  had  happened  by  the 
inattention  of  ignorant  people,  it  is  enaAed,  "  That  it  ftall  be 

^  lawful  for  the  barons  of  the  Exchequer  upon  affidavit  and  pc- 

•♦  titioa 


<«  titlon  to  be  prcfented  tt>  them  by  or  on  the  behalf  of  the  pcrfon  or 
**  perfons  imprifoned,  or  liable  to  be  imprifoned  on  the  forfeiture 
"  of  any  fuch  recognizances,  to  difcharge  fuch  perfon  or  perfonSji 
«  bjr  order  from  the  faid  barons  without  any  quietus  to  be  fued 
'*  out  for  that  purpofe;  for  which  order  no  more  than  one  pound 
"  and  one  (hilling  (liall  be  taken  by  the  officer  appointed  to  give 
"  out  the  fame  :  Provided  that  no  difcharge  fliall  be  given  on 
"  fuch  petitions  where  any  debt  is  due  to  the  crown,  other  thaii 
"  by  the  recognizances  fo  prayed  to  be  difcharged ;  nor  in  any 
**  cafes  of  defrauding  his  majefty*s  revenue  by  contraband  trade^ 
"  or  aflaulting  his  majefty's  officers  of  the  cuftoms  or  cxcife  in 
^*  the  execution  of  their  duty,  or  any  perfon  or  perfons  lawfuUj 
**  affiftiiig  tli/.m  therein." 

Recogai2unces  in  cafes  of  felony,  are  to  be  certified  to  the 
general  gaol  delivery  by  i  to*  2  P.  £s*  M,  r,  1 3. 

Neither  the  defendant,  nor  his  bail  can  be  called  upon  their  re-  («]  Ca. 
cognizance  without  notice,  except  on  the  day  on  which  the  de-  'S^* 
fendant  is  bound  to  appear  {a):  And  if  the  defendants  do  not  ap-  (^)  h'mIl 
pear  on  that  day,  the  court  will  not  difcharge  the  recognizance,  aoo*  (*)  «> 
although  the  attorney-general  confent  to  it,  but  will  rcfpitc  it  ^o***7«*' 
to  the  next  term  (^);  for  the  judges  of  oyer  and  terminer  are  the 
proper  judges  whether  recognizances  ought  to  be  eftreated  or 
fpared  {c). 

If  a  defendant  indifted  for  perjury  be  acquitted,  the  bail  {hall  1  Wilt  315* 
be  difcharged  from  their  recognizance,  on  motion,  though  the 
acquittal  be  not  entered  on  record,  for  it  appears  on  the  poflea.'} 


»atttft 


BA I L  T  or  bailiffs  faith  my  Lord  Cohe^  is  an  old  Safcm  word,  Co.  Lit  61. 
which  fignifies  a  keeper  or  protedor ;  and  though  there  be  J-    [J^, 
feveral  officers  called  bailiffs,  whofe  offices  and  employments  feem  Ellji!)fititi 
quite  different  from  each  other,  yet  doth  fomcthing  of  keeping  or  of  Saxon 
proteaion  belong  to  them  all.     Hence  the  fheriff  is  confidcrcd  as  ^^^  ^^* 
bailiff' to  the  crown  ;  and  his  county,  of  which  he  hath  die  care,  /ahh,  diat 
?nd  in  which  he  is  to  execute  the  king's  writs,  is  called  his  baili-  thii  word  !• 
wick ;  alfo  his  officers,  who  by  his  precept  execute  writs,  arc  ^ij^"|^^^"* 
called  bailiflPs  5  there  are  likewife  bailiffs  of  liberties,  who  arc  17 kfdffbut 
officers  under  lords  who  have  franchifes  exempt  from  the  jurif-  borrowed  by 
diaion  of  the  flicriff ;  there  are  likewife  bailiffi  of  lords  of  ma-  \'^^  ^ 
nors,  who  collcft  their  rents,  and  levy  their  fines  and  jtmcrce-  «  ^i///." 

X  ments  i 


] 


a  bailiff  who  hath  the  admiiiillratioa  or 
V  diattdi  to  make  the  beft  benefit  for 
an  a£)joii  of  account  doth  fie  for  the 
failed  or  madej  or  might  by  his  induftrf 
made,  his  reafonable  charges  and  ex- 
arc  I&ewife  thofe  termed  bailiffs,  to 
cn^'i  caftSrs  are  committed,  as  the  bailiff  of  Dov^- 
T^  chief  magiftrates  in  divers  ancient  corporations 
C2«Iei   3air":ft»    as  in   Ipfwtch^   Yartnouth^    Cdchtfier^  Vc, 
jkswiic  officers  of  the  foreft  who  are  termed  bailifis} 
?  3»  but  little  iaid  of  fome  of  thefe  in  our  books,  and 
to  others  will  more  properly  fall  under  odxr 
ia  this  place  only  confider  what  we  find  re* 

3    RiHAs  of  Liberties  or  Franchifes. 
Biili&  to  Lords  of  Manors. 


•    Sv 


7     * 


(A)  Of  Sheriffs'  BaiUffs. 

♦  Cv  -»*  %  SSer*;F$  bailiff  b  an  officer  appointed  in  crery  hundred  tt 
^^  CKCTicc  all  writs  within  the  hundredi  dire£led  to  the  iheriff; 
W  ;»  jksrvuc  co  coUecl  the  (a)  poft-fines,  fee-farms  of  the  kioft 
$^\  5i?r  rfj<  theriff,  and  to  attend  the  juftices  of  affifc  and  gaol- 
itni«^Ty>  X3«i  juitices  of  peace  in  their  courts. 

^  ^MMfrS-*  C'V  c  t^  B«ea  fpecUl  bailifT,  or  one  employed  brtfaeftcriffftri 
^^it-  ^  .MM  4*>«.  »  Sir  I  Mr  Iff  ««»  vttty  QTr.  is  not  obliged  to  tike  the  oath.  Jones,  H9*  ^  ^' 
«^  .^  5;«^  «s«k.  X  «K^  -«  CJ'^A^kre^  as4>ae  by  the  /heriff  himrdf ;  ax>d  therefore  a  refcue  from  bis 
^.A  :«  >«^M  i  :«rcu«  .'T'Mtt  »c  ^k\M^  vad  hU  cfcape  the  efcape  of  the  Iheriff;  for  which  die  ikon 
^^  «^««»v    v^  :ite  u  w««^  <«  <«  H*>  ^■'hereby  he  is  not  to  collet  them. 

^>^  v^  It  rt  u:vVr-(heriff  takes  bond  from  a  bailiff,  conditioned  to 

'^'''  \^'  *  u*xr  >-  n  b^.iiku  in  executing  all  proceffes,  tsfc.  and  on  aftion 
*^  ^  xv  x\H^C'it  on  this  bond,  the  flieriff  affigns  for  breach  that  the 
0>  ^»  i^.' i  -ivi  Kot  executed  a  certain  warrant  fent  to  him  open  a 
"^ -  *^--^'*  .  ,^,^^  c.n:>:ttd  to  him  out  of  the  Exchequer,  to  levy  iffucs  upa 
ZTrC;  !>c-r:-:it  ii:^-^  i^  O.  and  it  is  not  aUeged  that  2).  is  within  h« 
^r.V'^Nt  i^.-»>ir«ii;  thls^  ii  no  breach  of  the  condition,  for  the  baiiit 
,* '  ct  "^  N"C  cxvxttte  a  precept  out  of  the  hundred  where  he  u 


?*^  *"t^,.  lM>v     AW^  WWtberfcrthepurpofeo/  execuimf  procifs,  Ae  anthorify  of  th^ 

^  ^  i^xxvrti  Kiiliff,  commonly  known  to  be  an  officer,  a&ng 

.   s^  *-  %t;^  lu$  own pitdna,  need  not  fljcw  bis  writ  to  the perfon ^ 
.V  ♦^'^'^  arrcttSi 


flirefts;  but  when  he  has  made  his  arrefti  he  Is  to  inform  him  of  54.  o  Co, 
of  the  fubftance  of  his  writ,  at  whofe  fuit  the  aftion  is,  and  out  *9«   »gg» 
of  what  court  the  procefs  iffues;  but  a  fpecial  bailiff  is  obliged  to  jac.485, 
flicw  his  warrant,  4*6« 

A  (heriff,  who  has  9  writ  dire£ked  to  him,  may  authorize  8E.4.i4.^ 
others  to  execute  it ;  but  the  perfon  to  whom  he  dire£ts  it,  muft  ?^^j^^^^* 
perfonally  execute  it ;  yet  if  feems  that  one  may  {a)  lawfully  arreft  by  i| 
affifthim.  *  •  baiiir.lbi, 

lower  IS  not 
good:  Slu^rtj  if  good  by  the  follower  in  the  bailiff's  prefeoce  ?     6  Mod.  211  •    A  conteiqpt  to  tbt 
cod/t  to  hinder  a  baiiift*  from  arrefting  ;  but  no  refcue  unlefs  the  arreft  be  made.     6  Mod,  2io* 

A  bailifF  caught  one  by  the  hand  (whom  he  had  a  warrant  to  Vent.  %o€m 
anreft)  as  he  held  it  out  of  a  window,  and  the  court  faid  that  it  ^  *Jj^'  J7 J- 
was  fuch  a  taking  of  him  that  the  bailiff  might  juftify  the  break-  what  cafes « 
yng  open  of  the  houfe  to  carry  him  away.  haiJiff  mj 

juftify 
freaking  opei^  a  houfe.    PUf  Cro.  Jac.  23c.    Palm.  53.     Foft.  Cro.  L.  136*  320.     6  Moid.  105,  aal 
the  aathorities  there 'cited;  and  title  Sheriff^* 

*  Id  General  Ganfell^s  cafe,  B.  R.  it  was  determined,  that  the  ftreet  door  being  open,  theofficeit 
might  legally  break  open  the  defendant's  inner  or  chamber  door,  the  General  being  a  lodger.   Cowp.  i« 

One  who  is  arrelled  by  a  fheriff's  bailiff,  is  in  the  fheriff's  sJomi, 
cuftody,  and  if  rcfcucd,  the  Iheriff  may  allege  that  he  was  refcued  '97-    ^^ 
out  of  his  cultody,  ^g;   ^^ 

where  the  iheriff  returned  virtute  brevit  mlbi  direB^  fed  wsrrant*  A.  and  B.  hallivis  meis  fmi  ^rirtut§ 
iade  cettrunt  the  defendant,  &  in  cufiodia  mea  babuerunt  fuoujqut  fuch  and  fuch  TKuJferuitt  him  t» 
nfiedia  baUtvorutn  nuorum ;  it  was  held  ill ;  for  when  the  bailins  have  arreiled  the  party,  he  is  ia  hSt 
and  In  truth  in  their  cuftody ;  but  in  law  he  is  in  the  cuftody  of  the  fheriff,  and  an  anfwer  dthtr  way  it 
food )  but  to  fay  that  he  was  in  the  cuftody  of  the  iheriff,  and  yet  refcued  pot  of  the  cuftody  of  the 

bailifl^,  is  repugnant     2  Salk.  586.  pU  2. 

•     •   •    •        '  .    ■ 

A  bailiff  having  a  warrant  againil  jf.  went  to  him  in  his  yard,  Salk.  79^ 
9nd  being  at  feme  diftance  told  him  he  had  a  warrant,  and  faid  P**  *•  f^' 
he  arrefted  him ;  ji.  having  a  fork  in  his  hand,  keeps  off  the  bai-  sparks. 
liff  from  touching  him,  and  retreats  into  his  houfe ;  and  on  mo-  6  Mod. 
tion  for  an  attachment  for  a  contempt,  the  court  held  that  bare  *73-  S.C# 
words  will  not  make  an  arreft ;  but  if  the  bailiff  had  touched 
him,  that  had  been  an  arreft,  and  the  retreat  a  refcous,  and  the 
bailiff  might  have  purfued  and  broke  open  the  houfe,  or  might 
have  an  attachment  or  refcous  againft  him ;  but  as  this  cafe  is^ 
ffae  bailiff  has  no  remedy  but  an  a£tion  for  the  affault ;  for  the 
{xolding  up  of  the  fork  at  him,  when  he  was  within  reach,  is  good 
cridence  of  that. 

By  the  29  Car.  2.  cap*  7.  it  is  enafted,  **  That  no  perfon  or  Antneftoix 
ff  perfons  upon  the  Lord's  day  Ihall  ferve  or  execute,  or  caufe  to  ^'/j'^J-J 
!f  be  ferved  or  executed,  any  writ,  procefs,  warrant,  order,  judg-  the  party 
^  meht,  or  decree,  (except  in  cafes  of  treafon,  felony,  or  breach  of  may  have  an 
f*  the  peace)  but  that  the  fcrvice  of  every  fuch  writ,  procefs,  Jl^^°?  ^". 
**  warrant,  order,  judgment,  or  decree,  (hall  be  void  to  all  in-  fonment^'' 
'<  tents  and  purpofes  whatfoever ;  and  the  perfon  or  perfons  fo  Salk.  7S. 
**  ferving  or  executing  the  fame,  ihall  be  as  liable  to  the  fuit  of  ^^^^'"^ 
f|  the  party  gtieved^  and  to  axifwer  damages  to  him  for  doing  SmuUy 

«  thereof 


3H 


7  <*  tbereof,  as  if  be  or  they  had  done  the  fame  withoat  any  vrit, 
■£.woA  u  proccfs,-  variant,  order,  judgment,  or  decree  at  alL" 

t&2  .urr,  izn  t^Ts  OQ  Mrtcjif  wtxz.  r^  z  WTzt  wxs  got  tEfl  jg^iift  Um  ;  the  coqit  beld,  tbir  Ik  m^ 
•^€wuat,  cr  IB  a^Lca  of />.'<  m^i'i'Tunt  a^aioA  tbofe  «^  took  him  oo  the  Smad^,  ta 
<£  V  &A.:ur^  i^s.  4  Uod.  96.  '[  B^t  wLcre  tbe  writ  was  setanable  oo  a  SmzJey^  md  tht 
zsT  i;  -^i  :2r  ^yf"  tft-*  •■  tke  Mamdtj  ntaraicg,  tiic  ooait  diichirsed  ham  oot  of  cojfcodj,  wx- 
vi:h±2cr'::f  ^i^  w^tt  wai  u  ■  1 1;  vrrria  tw3  hovn  atter  the  ancft.  Loveridf  e  v.  Pl^ow,  2  H.  B. 
Itrr.  r^.^  ^  ^f^rt  12  ss-s-^hmewt  wu  grasted  for  zrrciBog  one  oa  Cfrr^/fHcs^j^.  Hctiey,  19.  Bot 
\mu  axav  Ziks.  tiseir  ^rjaiiTsai  <a  Sx^lsjj  aad  ccufijie  him  till  Motiay^  and  then  fBrroMlfr  biou 
«  W:«s.  :tx.  '£*l:  is  Bneica  t.  Wanes,  x  Bi.  Rep.  1273.  camr.  in  the  cafe  of  kail  to  the 
Aer#.  I^^utf  isc  5  Asa.  c  ^  ^  3-  -7  wblch  on?  may  be  taken  on  an  efcape  wamnt  oo  a  Sxma^* 
\Asi  \k  anrr  »e  ti^=i  an  '±jz  tst  \/f  the  o^cer  upon  Mh  purfait  ^  2  Ld.  Ra>-in.  lOzS, 
s  Snk.  i^zi.  ^  -Vt*:'  ?f  S.  C.l  T^it  a  hAlirfficav  arrrft  in  the  night,  vide  9  Co.  65'  b.  Cnw 
l^u  4ic-  W-'tTE  *c  xsm  s^^rj  eezna;  the  hxifc  of  a  ftranger  to  make  an  atrcft,  vL/r  Lntv. 
Kxrs.  If  a  'kcrix  mjim^  «k  a  ulliX  t3  hi:  bal..fi't-k  arrefl  one  before  any  writ  direded  to  him,  and 
xr-Tst  zi£  jarj  aczzri^^  7,  ar.^  skermvis  a  writ  ifTue  to  the  iheriff,  (he  fany  ancfied  mi| 
■!%:£  ^.  •*-.-'  •'V  *1 -^'*^^^«     Sjri   s^S.     2  Keh.  173.  838* 


Sa*  s-^-  A  fpeciil  rexdlcl  found  that  ^fiari  facias  bore  /^-f  4  June^  bot 

*^'  ;7?     ^^*  kxIt  fucJ  forth  ii  June^  and  executed  12  June :  and  that 
.  i.  c.   t2tf  pKty»  a^iiiiit  whom  it  went,  became  a  bankrupt  6  ^«| 
"*« :  3  rrt  3-^  ^  cccimijILoa  was  taken  out  1 7  ^ww^,  and  trover  and  rcuwr- 


J^  x^uai  ^^^^  ^^^.^  br^c^hr  a^ainft  the  bailiff  who  executed  the  writ  ;  and 

**"  *  :  crtxrt  hcA^  tLit  though  the  property  was  fo  bound  that  the 

rrirri  ;IiccLd  set  hare  effe^  againft  the  ailignment   of  the 

c:ni:^n.  J:.:c«;r?,  pre  it  was  hard  to  punifh  the  officer  in   /rcver^ 

ami  TTiitr  JiTi  a  aefpaFer  for  doing  whkt  he  was  obliged  to  do, 

xrd  ir:ci  wl;ch  he  could  not  plead  to  excufe  himfelf,  and  thcic- 

drrr  c^'^  -.i^r^cnt  for  the  defendant.   • 

Mr  >  .  x-xv       Tie  n.^:-:::  13  if-  6.  cjp.  10.  ena£ts,  "  That  for  an  aireft  01 

*'     *-"****  imcLrmc  the  theriff  (hall  have  20 d.^  and  the  bailiff  who 

*  1 .".  7"  ^  **  rr^^  trc  arr^rll  4</.,  and  that  the  flieriff  or  bailiff  who  doth 

X-   r  o^       *  ccfionrT  thai!  pay  treble  damages  to  the  party  grieved,  and 

r  >  :-^%.«.   «n  irr^^rt  tise  film  of  40/-;  one  moiety  to  the  king,  and  the  otha 

«^  ^>  the  p-^xtT  that  will  fue ;    and   that  the  juftices  of  aihfe 

•*  is  th^ir  ii  01  ?ns,  juftices  of  the  one  bench  and  of  the  other, 

•*  a~vi  * -iVlces  of  peace  in  their  county,  may  determine  the  faid 


o:^^ 


Ft  :h<r  I  H.  5*  rjf .  4*  it  is  enaded,  "  That  they  which  be  bailiffi 
cc  tr<rlfs  by  one  year,  (hall  be  in  no  fuch  office  for  three 
^TiTsi  rscxt  following,  except  bailifl^  of  (herife  which  be  in- 
icrrrtVIe  in  their  flieriff-wicks;  and  that  no  under-fheriff, 
I'-^cr^.rs  clerk,  receiver,  nor  (heriff 's  bailiff,  be  attorney  in  the 
i  r^\<  vvuits  during  the  time  that  he  is  in  office  with  amy  fuch 


Vv.•^*  ♦^ 


iv.  .ri.  b<ing  officers  who  arc  to  execute  the  king's  writs,  are 
%>..  vv  i^vit  cc»:i:nx'»nlT  puniChed  in  thofe  courts  out  of  which  fuch  writs 
^  ^  **  **"  ^"^  *^  K^  attachment  5  but  it  is  impoffiblc  to  fet  down  all  the  mif- 
x^*  '  *l  ^Kvviuo^t^  and  opprcffive  prafikices  for  which  they  are  punifh- 
ikvs  V  -  -vN  4ji^<^  ui  the  dilcrction  of  the  court :  however,  attachments  have 
^.  *^^>4  j^.j^  panted  againft  them  where  they  have  ufed  needlefs  fbrce» 
*,^^'^  YKHCiux,  and  terror  in  making  an  arreft ;  or  where  they  have 
^'  K,  »^  fc^-lca  opca  doors  where  by  law  they  could  not,  and  there  was 
%^  so 


no  plaulitle  excufe  for  doing  it;  where  they  have  treated  ttie  »Barnard<*. 
perfons  arrefted  bafely  and  inhumanly,  or  kept  them  in  cuftody  f'A^^Q^^' 
till  they  confented  to  pay  money  for  their  deliverance  ;  or  where  Rep.  926. 
they  have  extorted  (a)  money  for  taking  bail  j  or  made  an  arreft  ^^'  ^  Geo. 
without  authority,  by  force  of  a  blank  warrant  filled  up  with  the  ^icw*  * 
name  of  a  fpecial  bailiff,  by  the  party 'himfelf,  without  the  pri-  c.28.  /«- 
vity  or  fubfequent  agreement  of  the  (heriif;  or  if  a  bailiff  levy  a  ■^"'.^^'  ^ 
debt  by  virtue  of  an  execution,  and  keep  the  money  in  his  hands,  tiuVIIry. 
and  embezzle  it ;  but  even  in  thefe  cafes  there  may  be  fuch  cir- 
cumftances  or  matters  of  alleviation  as  will  induce  the  court  to 
excufe,  if  not  wholly  difcharge  them. 

(B)  Of  Bailiffs  of  Liberties  or  Franchifes. 

A  Bailiff  of  a  liberty  is  one  who  hath  the  fame  jurifdiAion  with  Thcfe  libc«- 
-^^  the  fheriff 's  bailiff,  granted  to  him  by  the  lord  of  a  liberty  Jf^"  *"? 
or  franchife.  ^^^  'bj* 

the  lords  purchafing  the  bailiwicks  of  the  hundreds,  fometimes  for  years,  for  life,  or  in  fee,  at  a  oer* 
tain  rate  iafefc-farm  ;  and  for  this  the  lords  had  the  court  leet,  the  affifes  of  bread  and  beer,  and  the 
amends,  vix,  the  fines  for  the  breach  of  any  of  the  articles  examinable  in  the  leet ;  and  they  likewlis 
had  the  return  of  writs. 

Thefe  franchifes  proving  very  inconvenient,  becaufe  the  flieriff 
could  not  enter  into  them  to  execute  the  king's  writs,  but  was  to 
dire£l  them  to  the  bailiff  of  the  liberty,  who  had  the  execution  of 
all  writs,  the  ftatute  Wefim.  2.  cap.  29.  enafts.  That  if  fuch  bai- 
liffs give  no  anfwer  to  the  (heriff,  the  court  {hould  grant  fpecial 
warrant  with  a  non  omitfas,  which  authorizes  the  flieriff  to  enter 
the  franchife ;  and  it  being  ufual  to  take  out  the  capias  and  hon 
omitfas  together,  we  have  but  little  material  in  our  books  relating 
to  this  matter. 

But  there  are  fome  cafes  in  which  the  flieriff  may  enter  with-  Dalt,  sher. 
out  any  claufe  of  non  omittas ;  as  in  cafe  of  a  quo  minus.  So  where  *^3- 
the  flieriff  is  by  Weftm,  i.  cap.  17.  to  make  deliverance  by  reple-  694.  Bro* 
vin  ;  fo  where  he  is  judge,  as  in  a  writ  of  redijfetfin  ;  fo  in  wajle^  Offic.  34, 
fo  in  executing  a  warrant  for  breach  of  the  peace.  ]f^'  ^*'* 

If  the  fliexiff  executes  the  writ  of  a  common  perfon  without  a  2  H.  4.  «. 
non  omittas^  the  execution  is  good;  but  the  flieriff  is  liable  to  an  ^**^*'^' 
a&ion  by  the  lord  for  entering  into  his  bailiwick.  F.  N.  B.  95, 

The  bailiff  of  a  franchife  cannot  enter  into  the  guildable;  and  if 
he  does,  it  is  erroneous,  becaufe  he  has  no  authority  out  of  the 
franchife  more  than  the  flieriff  has  in  another  county. 

If  there  be  two  liberties  within  a  county,  viz.  St.  Edmund  de  Bro.  Offic 
Bury  and  &.  Ethe!bed  de  Ely  in  com'  SufoOk,    and  a  capias  is  3^;^  ^^^ 
4ire Aed  to  the  flieriff  to  take  the  body  of  B.  and  the  flieriff  re-  offic.  b«V. 
turns  that  he  has  made  his  mandate  to  the  bailiff  oi  Ethelbed^  135-  '^^^ 
who  has  made  no  anfwer,  the  flieriff,  on,a  non  omittas^  fliall  ^'«^- *^^* 
enter  into  the  liberty  of  Bury^  though  the  bailiff  of  that  liberty 
has  made  no  default. 

If 


iSf  tf  X  hsaadak  bad  made  an  infufficienf  TCtteaf. 
Asf  tctarncd  to  die  court,  they  formerly  held  4c 
— ^=        ^^    aid  not  die  bailiff;  for  an  infuflkicnt 

bailiff  making 


^  taid  muam  deA  ^Urefponfitm:  but  this  is  altcxed 
-=^  *-  *^  »4-  which  fcp  that  the  amercement  for  in- 
■C5W3K  MudL,  by  bailiffs  of  franchifesj  ihall  be  fet  on 
:  '3aiiff*>  baaL,  aad  nor  on  the  Iheriff  V 
If  :ac  suiff^af  a  Sxzty,  who  hath  the  return  and  execution 
~  a  pnfcocr  taken  in  execution  to  die  county  gaol, 

him  into  the  cuftody  of  the  iheriff^  he  Is  liaUe 

•f  a  Hbeny  dies  after  he  has  returned  r^*,  a 
a;:ainft  his  fucceffor,   becaufe  he  takes  it  up 
retain  oi  hb  predeceflbr. 

(C)  Of  Bailiffs  to  Lords  of  Manors 


B  AILJTF  at  a  manor  may  himfelfy   or  may  command  aiM 
**  smor  a»  G^  cattle  damage-feafant  upon  the  land  \  for  he 
;?  ct  all  diii^  within  the  manor, 
x  I  ii±:e&  be  taken  for  damage-feafant^  amends  cannot 
ri  ??  t^  bailiff  i  for  he  cannot  deliver  a  diftre&  wben 


c  a-  ^ 


n2c«  'nxrr.y  r»  moce  than  he  caii  change  the  atowry  of  his 
--  »  cr  icsand  a  rent  upon  a  condition  of  re-entry. 


.X 


c^^  K. 


Ibto*     Wl» 


/*  *.  •i* 


\mSrxS  or  principtl,  for  it  >•  then  nr  cvftudH  legis.  Bat  wfidfaer 
mscumttof  be  good,  was  oot  the  point  in  Pilkington*s  cafe ;  for  there  tbe 
21^  mikmM  cammoo  fenrant,  the  ntafter  faSmfetf  bdiig  prefeac    Cso, 

A  jfc:*!*  J  ct  a  manor,  though  he  has  no  intcreft  in  the  lanrff 
1.1;^  n  i-^hcntT  to  receiTC  rents>  take  fealty,  pay  quit-rents, 
:<rvur  jcu:<^  and  fences,  and  in  other  things  a£t  for  his  mafter'i 
ivMcnc  ;  "mt  be  cannot  do  any  thing  to  his  prejudice,  nor  can 
K  rlc  X  ociLic  ctut  was  before  thatched,  nor  impale  a  place  b^ 
,t  *-  itwttrtvkd  wirh  a  hedge. 

\  i,;:!.Js:iT  be  fteward  of  the  fame  manor;  for  thofe  are 
^^^vs^  ^>  vh  ir;f  compatible. 

A  >.:..:.?  barEi  no  permanent  eftate,  but  is  removable  at  the 

A  ^c.:f  et  a  manor  may  leafe  the  pifcary  for  years,  but  he 
Ci.«tct  •>»  ^^"f  uUge  make  a  leafe  of  his  matter's  land. 

i;^  t  ««Ae  »c  v^H*  tboo^h  not  a  leafe  for  years.    Lit.  Rep.  71.  for  dbit  mdeKA 


I 


^ .-.   .  t:"  1  ^>«  fi^'^  cattle  without  any  command  for  ferviccs  due  to 

^^  ^      "    ^V    ctxi»    -^  the  lord  after  agree  to  the  taking,   he  fliall  be 
*'^^  ^^  *u-^a*k<^  ii*  Kiilifft  although  he  was  not  his  baiUff  in  any  place 

^,>>    Oa»^ /«**•  45x-  AbaiKff 


^Bailment 


3^ 


Ar  bailiff  may  give  licence  to  another  to  go  oyer  the  land ;  for  Roll*  Abr. 
fhis  is  a  trefpafs  to  the  pofleflipn  only,  and  the  bailiff  hath  the  dif-  339-  ^  But 
pofal  of  the  profits  of  the  poffeflSion,  Swe'muft 

not  be  a  confideration  given  for  fuch  licence  ?  vidi  i  Roll.  Rep.  %^t»    Cfo*  Jac*  337* 

In  debt  for  rent,  upon  a  leafe  for  years,  the  defendant  pleaded  Paka.  40U 
that  the  plaintiff  made  J.  5.  bailiff  of  his  manor,  of  which  the 
lands  in  leafe  were  part,  and  gave  him  power  to  receive  the 
rents  of  the  leffees,  bfc.  and  alfo  power  to  make  leafes  for 
years ;  and  that  an  agreement  between  the  faid  bailiff  and  de- 
fendant was  made,  that  he  fhould  pay  100/.,  and  alfo  furrender 
his  leafe  to  the  ufe  of  the  lord,  and  then  ihould  be  difcharged  of 
the  rent,  which  he  hath  done  ;  and  whether  this  agreement  would 
bind  the  lord  was  doubted,  and  a  peremptory  day  given  to  the 
defendant  to  maintain  his  plea,  after  which  the  reporter  nil  plus 
inde  audivit. 

A.  leafes  to  B.  for  ninety-nine  years,  if  B,^  C,  or  D.  (hall  fo  Lit.  Rqi. 
long  live,  referving  a  heriot  of  5/.  upon  the  death  of  every  of  U'J^*'^'^ 
'  them  ;  B.  dies,  and  the  bailiff  of  ^.  makes  conuzance  as  bailiff  le^xy^sic 
generally  for  a  heriot,  but  does  not  (hew  that  ji.  had  made  his  >U  reportei. 
dedion;  and  whether  this  was  not  good  and  incident  to  the 
place  of  bailiff,  or  at  leail  whether  this  (hould  nof  be  intended 
for  the  benefit  and  advantage  of  the  mailer  till  the  contrary  was 
Ihewn,  dubitatur ;  and  after  the  parties  agreed. 

No  bailiff  can  diilrain  for  a  fine  or  amercement  without  a  fpe-  3  Mod.  13S. 
cial  warrant  for  fo  doing,  which  muft  be  fet  forth  by  him  in  an  ^fS'  ^^* 
avowry  or  juftification  of  fuch  a  diftrefs  ♦•  Moorl  57* 

Salk.  107.  pi.  2.  108.     Skin.  587,  pi.  |.    2  Keb.  745.    2  Havk.  P.C.  9^. 
*  The  cafe  in  Salkeld  iaysi  he  fhould  bare  iet  out  fome  ejtreat  from  the  courtf  or  warxant  iiom  th* 


Bailment* 


r*  13  AILMENT,  properly  fo  called,  is  a  delivery  of  goods  in  Z^v  •/ 
L  JD  truft,  on  a  contraft,  exprefs  or  implied,  that  the  trull  ^*'*^'i 
fiiall  be  duly  executed,  and  the  goods  re-delivered,  as  foon  as  the  ''^* 
time  or  ufe  for  which  they  were  bailed  (hall  have  elapfed  or  be 
performed.   Improper  bailment  is,  where  the  goods  are  legally  in 
the  hands  of  the  poffeflbr,  upon  fuch  truft  hy  findings  or  in  confequence 
pfjime  diftinif  r^/i^r^^.— Bailment  is  derived  from  the  French  verb, 
kmlkr^  to  deliver  \  which  word,  as  well  as  the  others  of  this  origin,  are 

applied 


365  O&alimeiih 

(k)  Sail,  in  applied  in  tJiat  language  (a)  to  one  only  of  thofe  fpccics  intd 
French,  is     ^hich  this  contrafl  is  divifible,  viz.  letting  to  hire.l 

tomret  par  '  o  j 

itmul  on  4oHni  une  terre  a  femte,  ou  uhe  maifin  a  Icnage :  and  Bailleur,  is  tiie  perlbny  qui  bailie  ajfcrwt, 

Dia  de  r  Academ. 

(A)  Of  fimple  Bailment,  by  which  the  Bailee  has 
only  the  bare  Pofleflion. 

(B)  Of  pledging  Goods  as  a  Security  for  Money. 

(C)  Of  Bailment,  which  vefts  a  fpecial  Property) 
and  therein  of  Lending  on  fpecial  Contradls. 

(D)  Where  the  Thing  bailed  is  deftroyed  or  de* 
teriorated,  to  whom  is  the  Lofs,  and  to  whom  ia 
the  Remedy* 


(A)  Of  fimple  Bailment,  by  which  the  iBailee  has 

only  the  naked  PoffcjOSon. 


[Thit    1  F  a  man  delivers  goods  to  another  to  be  kept^  or,  wKich  is  all 
)n,thrt    1  Qj^g^  jQ  jjg  fafel/  [b)  kept,  the  bailee  undertakes  to  keep  them 


BOtioDi 

to  hep/afi^  <>^ly  from  aW  damage  that  arifes  from  his  own  negligence  ;  and 
fy,  arc  one  the  undertaking  being  only  to  keep  them  j  he  ought  not  to  ufc 
i^h^^^  them  as  though  he  had  an  intereft  in  them. 

denied  by  the  whole  court  in  the  cafe  of  Coggs  v.  Barnard,  2  Ld.  Raym.  91 1.]  But  it  was  formerlj 
heldy  that  where  goods  were  bailed  generally,  if  thofe  goods,  with  others  of  the  bailee^s,  were  ftolen, 
though  without  his  default,  the  bailee  ihould  be  refpon6bIe  for  them,  thctt  being  a  warranty  in  Jaw 
annexed  to  all  fuch  bailments.  4  Co.  S^  Southcote^s  cafe.  But  for  this  vide  Co.  Lit.  89.  2. 
Cro.  £Hs.  815.  Kelw.  77.  Sav.  74.  Sid.  36.  Roll.  Abr.  3.  pi.  2.  Bro.  tit.  Bailwtent,  7. 
title  i)<rur«o  35* 

Co.Lit.  S9.       So  a  fortiori^  if  a  man  delivets  goods  to  another  to  keep  as  a 
\x  t^***      ^^^  would  keep  his  own ;  and  this  is  called  a  fpecial  bailment,  in 
which  the  bailee  doth  undertake  for  no  more  than  for  his  diligence 
in  the  keeping  of  them,  and  has  no  mannet  of  ufe  of  the  thing  to 
him  committed,  but  the  naked  pofleflion  only. 
Co.  Lit  39.      \IA^  leave  a  cheft  locked  with  B.  to  be  kept,  and  take  away 
■•  **•  g        the  key,  without  acquainting  B.  with  the  particulars,  the  goods 
(c)*[B.'i     in  the  cheft  are  in  the  pofleflion  olA.;  for  {vaczA.  keeps  the  kcy^ 
knowledge    the  goods  are  locked  out  of  the  pofleflibn  of  B.  /  and  B,  [c)  being 
of  thc"arti^  acquainted  with  the  particulars^  cannot  be  fuppofed  to  have  then! 
cuiars  would  Utidcr  liis  cuftody  ;  fo  that  neither  the  pofleffion  nor  ufe  of  the 
not  afiba     goods  are  in  B.i  for  though  the  pofleflion  of  the  box  is  in  B.y  yet 
^Vnder*'    *^  ^'^  ^^^  ^^^  ixom  the  pofl!eflion  of  the  goods  in  the  box)  for  that 
thde  cir-      cannot  be  faid  to  be  in  his  pbfleflion  which  he  cannot  take  hold  of 
cumftances.]  and  remove,  or  order,  during  the  continuance  of  fuch  poflfelfion* 
Hartop  V.         [And  if  B.  open  the  cheft,  and  take  the  goods  to  a  broker's^ 
Hoare>  1      2nd  borrow  money  upon  them,  and  depofit  them  with  the  brokex 
ftStf.li's?.  as  a  fecurity  for  the  money  fo  borowcd^  A.  may  maintain  tro- 
ver 


tct  (tf)  ^or  them  ogainft  the  broker,  without  tendering  him  the  S»C.  iWiin 
money  for  which  they  were  pledged  by  B.}  r  \Th  lite 

law  in  the  cafe  of  a  re<najnder-m«n,  upon  the  deaUi  of  a  mere  tenant  for  lift  of  goodi  pawnei. 
Hoare  v.  Parker,  x  Term  Rep.  376.  j 

If  the  goods  of -rf.  are  bailed  by  S,  to  C,  C.  muft  deliver  them  RoH*  Akr. 
to  A,  for  C.  cannot  pretend  to  remorc  or  alter  that  poileflion  ^^' 
committed  to  him,  in  order  to  rcftore  it  to  the  right  owner ;  for 
the  right  of  reftitucion  muil  be  demanded  of  bim  that  did  the 
iujuryi  of  which  C.  has  no  pretence  to  judge ;  and  therefore  it 
would  be  downright  treachery  in  him  to  deliver  them  to  any  other 
than  him  ftotn  whom  he  had  it. 

But  if^.  bails  goods  to  B.  to  which  C.  has  a  right,  and  J?.  Roll.  Abfw* 
dies,  his  executors  are  chargeable  only  to  C*  that  has  right  i  for  S?ij,» 
the  executors  came  to  the  poflcffion  by  the  law,  and  therefore  rrmrand 
muft  deliver  it  to  thofe  peHons  in  whom  the  law  has  eftabiiflied  C$itv€rjkm. 
the  property ;  and  the  taking  up  of  an  executorfhip  is  an  engage* 
ment  to  anfwer  all  debts  of  the  deceafed,  and  all  undertakings 
that  create  a  debt,  fo  far  as  there  are  aflets  j  but  doth  not  embark 
die  executor  in  the  perfonal  trufts  of  the  deceafed,  any  more 
than  he  is  obliged  to  anfwer  for  his  feveral  injuries;  and  no 
man  tan  tell  how  they  might  have  been  difcharged  or  anfwered 
hj  the  tsilaton 

(B)  Of  pledging  Goods  as  a  Security  for  Money. 

T>L£DGING  is  where  goods  and  chattels  are  delivered  in  fe*-  DoA.  St 
*     curity  for  money  lent,  and  by  fuch  pledging  the 'pawnbroker  n^°n' II*** 
hath  more  than  the  naked  pofleflion  in  the  nature  of  a  bailnient,  33^*673'* 
for  he  hath  the  property  and  intcreft  (6)  in  the  thing  itfelf ;  and  Owen,  124.. 
by  the  better  opinions,  fhall  have  a  rcafonable  ufe  of  it,  fo  that  it  \f^^'  ^*** 
be  without  damage  to  the  thing  thus  pledged.  [  (^)  buc 

every  bailee  has  a  temporary  qu^Ufied  property  in  the  things  of  whtch  pofTelTion  Is  delivered  to  him  by 
the  bailor,  and  has,  therefore,  a  poflellbry  aaion,  or  an  appeal  in  his  own  name  againft  any  fhnnger^ 
who  may  damage  or  purloin  them,  ax  H.y.  14.  b.  i  j.  a.  Sac  Tr«  on  the  Lata  §f  Bailmtntt^ 
lo,  I,  ».] 

If  a  man  pledge  goods  to  A,  and  they  arc  {c)  ftolcn,  B.  fliall  Co.  Lit.  S9. 
not  anfwer  for  them^  becaufe  he  hath  a  property  in  them  ;  and  ^'^g  3 1"*^^ 
hiscuftody  is  but  a  confequeiit  of  that  property,  and  therefore  he  83/  p^m/ 
4oth  ufidertake  to  keep  diem  as  his  own;  though  a  man  that  55»-  o^ntn^ 
undertakes  to  fecure  what  is  another's,  is  bound  to  keep  them  at  J^J]  ^^ 
all  adventures^  fince  the  right  owner  might  poflibly  defend  them  ut.  244. 
with  his  life  5  but  where  a  man  is  only  obliged  to  keep  them  as  '"'^"  *9» 
hS»  own^  no  unavoidable  accident  is  to  be  imputed  to  him.  ^^^  ^g^] 

\{c)  That  if,  if  the  bailee  be  rMtd  of  them  j  for  if  they  are  taken  eUndtpimly,  (the  proper  feoie  tt£ 
lb«  wopd^/Mm)  be  ikaU  be  anAierabie.     10  H.  6.  ai«    Br.  Abr.  tit.  Sailmtnt,  pU  y.] 

But  if  a  man  pledge  goods,  and  tender  the  money  to  the  pawn-  Cro.  J«. 
broker,  and  he  refufe,  this  ddtcrmines  the  qualified  property-,  *^3-  Vej^ 
gtod  therefore  if  after  fuch  tender  the  goods  are  ftolen,  tffc.  the  a^.   Bro. 
kiilor  (hall  haye  iat^i^ioa  made  him  in  aa  ftftioa  of  trover  f  for  J^^**"''  7- 

Voi,.I.  Bb  '    ai  ten  J*  ^^*^- ^^- 


S'jo  ^Bailment 

129.  Co.  z  tender  and  refufal  muft  in  thofe  cafes  amount  td  a  paymentj 
Bull  ^Nt  bccaufe  othcrwifc  no  man  could  again  come  to  his  own,  fincc 
Pri-T^.       pawns  are  over  the  value  lent. 

%  Salk.  441. 

Cro.  Jic  And  though  the  borrower  tender  the  money  and  recover  the 

**3-  VeliN  gQQjjg  in  an  a^lion  of  trover^  yet  the  pawnbroker  may  have  an 
29/31.  If  a£lion  of  debt  for  his  money;  becaufe  though  the  fecurity  ceafeS} 
ji,  pawnt  yet  the  duty  remains,  inafmuch  as  the  money  lent  is  not  paid 
^'  /!*  Md  ^^^^  ^°  ^^^  P^'^y  ^^^^  whence  it  came  *. 

B,  deJivert  them  over  to  C,  and  makes  D.  his  executor,  and  dies,  Jl»  ihall  tender  the  25/.  to  the  eze« 
cucor,  and  not  to  C,  fot  C.  is  no  more  than  a  bailee,  and  hath  only  the  cuftody  of  them  ;  but  the  ^to-^ 
prrty  of  them  is  in  D,  as  reprefentative  of  B;  and  thei-efore  to  him  muft  the  tender  be  made ;  ocher- 
wife  It  is  in  the  cafe  of  a  mortga^  where  the  tender  may  be  to  the  affignee,  becaule  the  property  of 
tbt  land  is  in  him.     Cro.  Jac.  244.     Yclv.  178,  179. 

*  But,  where  a  tender  has  been  mide^  he  Should  demand  the  money  before  he  brings  his  a^oa. 

'^▼•.179*  So  if  a  man  lend  perifhable  goods  as  a  pledge,  and  they  de- 
aoQ^*'*       cay,  yet  the  perfoii  to  whom  they  are  pledged  may  have  an  adlioa 

of  Jeit  for  his  money,  becaufe  the  duty  continues. 
Sro.  jit-  Thefe  goods  thus  taken  to  pledge  cannot  be  forfeited  by  the 

ts€h.'mjff-  pawnbroker  for  his  offence,  nor  can  they  be  taken  in  execution, 
TBut^ir.  nor  attached  for  his  debt^  for  the  abfolute  property  is  in  an- 
whether  Other ;  and  therefore  they  are  not  alienable,  nor  by  confequencc 
SiWc*to°i«  forfeitable,  becaufe  they,  cannot  be  forfeited  without  lofs  and 
diftrainedfor  danger  to  the  abfolute  owner;  and  all  qualified  poffefTors  take 
KAt^  3  the  thing  under  the  rcftridtion  to  preferve  it  for  the  right 
Burr.1498.]  owner.   ^ 

ft  H.  7.  z.  If  a  man  pledge  goods,  and  after  is  attainted  of  felony,  the 
Bum.  29.     j^jj^g  Qjj^ji  jjo^  i^^y^  Jjjg  goo^s  without  paying  the  fum  for  which 

they  were  pledged ;  for  the  alteration  of  the  general  property 
doth  not  alter  the  fpecial  property  in  the  pawnbroker. 
Sulft.  S19.  If  a  man  pledge  goods,  and  then  be  outlawed,  he  cannot  re- 
deem them,  becaufe  then  the  abfolute  property  of  them  is  in  the 
king  (  but  if  the  outlawry  be  reverfed,  then  the  outlawed  perfon 
is  reinftated  in  his  property  as  if  there  had  been  no  outlawry,  and 
therefore  may  redeem  them. 

If  the  money  be  not  paid  at  the  day,  the  property  is  abfolute 

at  law,  but  dill  the  right  owner  has  his  redemption  in  equity,  as 

in  cafe  of  a  mortgage. 

ftVem.  691.       One   pawned  jewels  to  j1.,   who  figned  a  writing  that  they 

698.   ^br.  ^gyg  to  be  redeemed  in  twelvemonths,  otherwife  for  the  no/. 

aai."*!)!-    ^cnt,  they  were  to  be  as  bought  and  fold  ;  A.  within  a  (hort  time 

maindray      after  delivers  over  the  jewels,  together  with  fome  plate  of  his 

Pr*Ch*^'"o'  ^^^^^  ^^^'  *^  ^  pledge  for  200/.;  afterwards -rf,  borrowed  38 /• 

S.  c.  Oiib!  and  50  /.of -ff.  on  promiflbry  notes,  to  be  repaid  on  demund  ;  B^ 

•  Pq.  Rep.      by  his  anfwer  in  chancery,  infilled  it  was  agreed  that  the  pledge 

I  yfifc  220    ^<^"^^  ^^  ^  fecurity  as  well  for  the  money  on  tlie  notes,  as  for 

236.  s.c.    the  money  firft  lent,  but  could  make  no  proof  of  any  fuch  pro- 

ciicd  by  Ld.  jnife  or  agreement ;  and  though  a  redemption  was  decreed,  yet  it 

iiarwwickc.   y^^^  ^^  payment  of  all  that  was  due  to  J?.,  as  well  upon  the  notes 

ns  on  the  pawns ;    but  the  goods  of  A.  which  were  pawned 

were  to  be  firft  applied  as  far  as  the  vslue  of  them  would  extend. 

■  '        -  10  ^  •  la 
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Ih  the  old  books  they  took  tljc  nature  of  a  pledge  to  be,  that  it  sH.y.f.t, 
^ught  to  be  delivered  at  the  fame  time  that  the  money  was 
lent;  and  if  the  goods  were  not  delivered  at  the  fame  tirae^  in 
fecurity  of  the  money,  they  did  not  plead  it  as  a  pledge^  but  in 
the  nature  of  a  licen  e,  to  excufe  the  trefpafs. 

,    But  by  later  authorities  it  appears,  that  the  pawnbroker  hath  a  2  Leon.  30; 
fpecial  propoctyi  though  it  be  not  delivered  at  the  time  of  the  ^^^'  *^^ 
aioney  lent; 

As  if-rf.  be  Indebted  to  A,  and  delivers  goods  to  G.  in  fatif-  iLcon.  3<=>* 
faSion  for  the  debt  of -B.,  the  property  is  thereby  altered^  and  3>- ^e*** 
the  right  to  the  goods  is  veiled  in  B,;  fo  it  is  where  the  goods  are 
delivered  to  C.  in  fecurity  of  the  money  of  A,  there  S^  hath  a 
fpecial  property  in  them ;  and  in  thefe  cafes  ji,  cannot  counter- 
mand fuch  delivery  to  C^  or  take  the  goods  back  again,  becaufe 
the  property  of  thefe  very  goods  is  veiled  in  J?.;  for  here  there 
is  a  coniideration  to  alter  the  property^  and  that  is  the  debt  due 
to  B,i  fo  that  it  Is  not  a  bare  naked  donation  which  the  party 
inay  poflibly  revoke  beJFore  the  pofTeflioh  be  veiled  in  B.  himfelfi 
for  ex  nudo  paEio  hon  oritur  ahto ;  there  is  no  coniideration  to 
found  an  aflion  on  a  naked  donation ;  but  here  there  is  a  con- 
fideration  to  alter  the  property  \  fo  that  upon  the  immediate  de- 
livery of  the  goods  the  property  is  veiled  in  -B; 

Before  jhefe  refolutions  that  the  property  was  altered  by  the  Dyer,  4^. 
delivery  of  the  goods  by  A.  to  the  ufe  of -B.,  the  only  remedy  for  cow  "Z^^; 
fuch  goods  when  countermanded  way  in  equity,  upon  the  con- 
fideration ;  for  it  was  ever  thought  altogether  inequitable  that 
fuch  delivery  of  the  goods  upon  a  valuable  confideration  ihould 
be  countermanded  at  pleafure. 

There  is  great  difference  between  a  pawn  aiid  a  mortgage  of  »  ^o-  79* 
lands ;  for  if  goods  be  pawned  without  mention  of  time  for  re-  ^^^  \!^ltJt 
demption,  they  may  be  redeemed  after  the  death  of  the  pawn-  Mortgages. 
broker;    but  if  lands  are  mortgaged  without  any  mention  of  i^^-^7^> 
the  time  for  redemption,  they  cannot  be  redeemed  after  the  death 
of  the  fcofiee  in  mortgage  j  for  when  the  feoffment  is  made  to 
the  mortgagee  and  his  heirs,  the  limitation  is  abfolute,  and  the 
condition  only  goes  in  derogation  of  that  abiblute  feoffment ;  fo 
that  as  far  as  the  condition  doth  not  extend,  the  abfolute  words 
in  the  feoffment  muil  take  place ;  and  from  hence  it  is  that  a  con- 
dition muft  be  taken  ilriflly^  and  can  never  be  extended^  becaufe 
fince  the  condition  goes  in  defeafance  of  the  eilate  abfolutelj 
limited,  it  abfolutely  mud  come  in  to  ilrat  out  all  extended  con- 
^udton ;  and  therefore  in  this  cafe,  whete  the  feoffment  is  made 
on  condition  that  the  feoffor  pay  fo  much  money  to  the  feoffee, 
the  money  muil  be  paid  to  the  feoffee  during  his  life ;  for  money 
is  not  'limited  to  be  paid  to  his  heirs,  and  therefore  theire  the 
words  of  th^  abfolute  feoffment  take  place ;  but  where  goods  arc 
pawned,  tl^  pawnbroker  hath  but  a  qualified  property,  the  abfo- 
lute ownerfhip  is  in  thq  borfon  that  depoiits  them ;  and  this  pro- 
'pcrty  cannot  be  cxtendca'fecyond  the  intent  for  which  it  was  cre- 
ated ;  and  that  i#  onlj46x  fccuring  the  money  lent )  for  ihould 
,  .       .        .  '  -i  B  b  a  ih« 
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[(M)Jatack  tlie  iMTcpert^ be  thus  extended,  it.  would  be  to  the  Inrmj  tff  thtk 
?^*  ^^  **^  ^^^  ^  abfolute  ownerftiip.     Now  the  intent  ot  the  paftict 
taite<rfUjnU  ^  ^^^  limiting  a  time  of  redemption  was  plainly  in  cafe  of  die 
tatiofiswUi    pledger,  and  therefore  the  time  of  redemption  mUft  be  daring 
"  Vc*^a^8    his  life  (/i)i  and  he  cannot  be  confined  to  the  life  of  th«  pmw&- 
And^ff  ^c  *  broker,'  for  that  might  fall  more  to  the  difadvant^ge  of  th«  perfoti 
pledger  be.    pledging,  than  if  a  time  had  been  limited  $  and  there  are  no  aUb« 
^^Twi^if-    ^^^  words  to  induce  fuch  a  rigorous  conftrudtion,  contrary  t» 
«tnM  mi^'  the  defign  of  the  parties  i  but  if  the  pledger  doth  not  redeem 
fileabiiiin  during  his  own  life,  his  executors  cannot  redeem,  for  then  6it 
thcledwDp.  ^^^^^  *"^  intent  bodi  agree  to  make  an  abfolute  property  to  th* 
tionofthe    pawnbroker*. 

pledge ;  for,  being  a  Granger  Co' what  ii  due,  be  cinnot  otherwife  afcertain  the  precife  fum  he  it  to  Wk- 
der.  jyid.]  *  ^.  In  thcfe  cafes  equity  would  not  rclVeve,  unlcCs  it  was  dearly  proved,  ia  cafe  of  4erti^ 
the  benefit  of  redemption  was  to  be  loft  ? 

Buift.  »9,  But  if  time  be  fct  for  the  redemption  of  a  pledge,  and  befoie 
^^'  the  time  the  pledger  dies,  his  executors  may  redeem  it,  and  it 

(hall  be  afiets  in  their  hands ;  for  where  there  is  a  time  limited, 
there  by  the  exprefs  words  the  party  hath  till  the  time  appointcdi 
and' the  time  appointed  is  indefinite,  and  not  during  tlie  life  of 
the  pledger;  and  therefore  if  he  dies  his  executors  dial!  redeem^ 
and  therefore  the  death  of  either  party  cannot  prejudice. 
Biiift.  3».         Some  have  holden,  that  upon  a  valuable  confideration  a  pledge 
But  ^f  a*^   *®  afGgnable  over,  and  that  on  fuch  affignment  the  tender  of  At 
thing  isnot    money  from  the  pledger  muft  be  to  the  ai&gnee,  beca«fe  the  . 
rwr"^  P j^*    pawnbroker  hath  a  fpecial  property,  and  what  iie  hath  fac  may 
cannotgrant  transfer  over. 

it  as  a  pawn,  though  I  have  a  right  to  it;  for  a  naked  right  ia  not  tranaferable  ortr,  %JUM» 
Hep.  439. 

TatCTfon  V.        [A  faflor  hath  no  authority  to  pledge  the  goods  of  his  pna- 

Str.  1178.    ^^P^^  >  ^"^  ^^  ^^  (^)  ^°>  ^^  latter  may  recover  the  value  of  thcoi 
{6)  Dau.      from  the  pawnee,  on  tendering  to  the  factor  what  is  due  to  ^  ' 
bigny  ▼.       without  any  tender  to  the  pawnee. 

■Term*  Rep*  604  ;   but  Ld.  Kenyon  in  this  cafe  thought  that  the  principW  wa»  bound  to  BHikc ^- 

to  the  pawaec  to  the  extent  of  the  money  due  from  the  principal  to  the  tador,  tbouj^h  not  hc7o«<d  iM 
fum* 

But  if  a  By  ft,  1.  Jac.  I.  c.  21.  §  5.    The  pawn  of  any  goods  wr€>ng- 

toods  from  ^^^^y  pwr^oiii^ed,  taken,  robbed,  or  ftolen  from  any  perfon,  to  any 

another  un-  broker  in  London^  Jf^e/Imifi/ler,  Southwarh^  or  within  two  m3ft 

ttrfraudH-  of  Lofidon^  (hall  not  alter  the  property  thereof.] 

Itnt  pre* 

tencesy  and  pawn  them»  and  the  owner  afterwards  profecute  the  pawnor  to  convidton,  and  le^ciiai  tte 
poflfeffion  of  his  goods,  yet  the  pawnee  may  maintain  trover  for  them  againil  the  owoor.  Patjces  v. 
Patrick,  5  Term  Kep.  17  5. 

*ptSa!k.5a2.  If  a  pawnbroker  refufe,  upon  tender  of  the  money^*  to  to- 
Holt  ciT  ^^^^v^*^  ^^  goods  pledged,  he  may  be  indicted  ;  for,  being  fecretif 
Juft.  and  pawned,  it  may  be  impoilible  to  prove  a  delivery  in  trvxier  iot 
Eyre  Juft.     want  of  witneflcs. 

Cvth.  277.  A  pawnbroker  was  indifled  for  refufing  to  deliver  a  filk  petti- 
cldiwlc'h-  ^^*^  which  thewifeof  J.  S.  had  given  him -in  pawn  for  the  je* 
but  there',    payment  of  2/.  6d.,  after  a  tender  oJF  the  money;  and  it  bemg 

moved 


ttioved  to  qv^tk  the  indi^kment^  the:  court  [alftnte  Hott^  refufifd^  porter  adds 
Wcaufe  of  the  great  abufe  by  pawnbrokers.  ■  ^*"^**'^ 

ibe  4efthdant  hid  demurred  to  this  indi<Stment)  it  could  not  have  been  naintained  by  law,  b«ing  ooly 
a  br<icb  of  cootra4l>  which  is  adjonabJe  but  noe  tndi^Able.  Vidf  %  Hawk.  P»C.  30Z.  and  ftat* 
39  G.  3.  c.  57.  for  preventinj;  the  unlawful  pawning  of  good9>  and  for  the  eafy  redemption  of  goods 
fawned,  f  This  %Bc  does  not  extend  t^  any  loan  above  ten  pou2ids>  Qi  to  perfons  lending  omo^  upon 
^ge  at  3/.  fer  cent,  without  furihar  piofic] 

(C)   Of  Bailment  which  vefts  a  fpecial  Property; 
and  herein  of  lending  on  fpecial  Contrads. 

|F>f.  puts  his  bcafts  into  A's  pafture,  on  agreement  to  pay^«  Cro.car. 

6  (I:  per  week  for  the  pafturage,  J5.  cannot  retain  the  beafts  of  yj-  *^®^ 
J>  until  he  hath  paid  him  the  money,  unlefs  this  were  at  firft  •  Thchw 
provided  by  their  agreement  ^  but  the  only  remedy  that  B.  has  is  <|idnotob. 
upon  the  contrafl;  *.  ''«•  ^;  *• 

^  Uke  the 

cattle  into  pafture ;  confe^uently  B.  gare  credit  to  th«  perion  of  tho  owner. 

But  if  a  horfe  be  committed  to  an  hoftler,  he  ihall  detain  him  S  Co.  147. 

till  he  is  paid  for  his  meat  t«  39  H.  6.  iJJ. 

^  •  '  5£.4.2.h* 

a  Roll.  Abr.  8$.     f  He  was  obliged  by  law  to  take  \n  the  horfe,  if  he  had  room* 

iSo  if  cloth  be  committed  to  a  tailor  to  make  up  into  a  ^ment,  aiE.  4.49, 
be  (hall  detain  the  clotli  until  he  is  fatisfied  for  his  labour.  ^'^  Car. 

171.  SC<N 
14".  For  in  behlif  of  trade  and  commerce,  tl^  law  doth  annex  the  condition  that  the  bailee  fliali 
retain  in  ceruin  caies ;  for  men  that  gee  their  livelihood  by  commerce,  and  by  entertainment  of  others, 
Cinnot  annex  fu.h  difobiiging  conditioni  that  tbey  (hall  retain  the  bailor*!  property  in  caie  of  non* 
p<tymeflt,  or  make  fach  diudvautageous  and  impudent  fuppofitions  that  they  fliall  not  be  paid  ;  and 
tiierefoie  rhe  Uw  annexes  fuch  a  condition,  without  any  exprefs  agreement  of  the  part  eg.  Befides» 
g-Jods  that  are  put  into  the  places  of  publick  entertainment  and  trade,  are,  for  the  fake  of  pubiick 
€omni?rcff,  uken  into  the  cuftjdy  of  the  hw  as  weil  as  of  the  party,  and  therefore  cannot  be  there  dif- 
traiord.  Now  goods,  that  are  in  the  cuftody  of  the  lay,  cannot  come  out  thence  till  the  purpofca 
are  facisfied  for  which  theyiwere  there  placed  ;  and  the  purpofe  for  which  thcfe  chattels  are  firft  com- 
Qiitted  to  iuch  publick  places  is,  thit  they  might  be  there  conferved,  and  the  party  to  whom  tbey  were 
committed  paid  for  his  trouble  and  charge  about  them.  Now  fince  the  a^  of  the  law  doth  no  man 
any  injury,  it  cannot  free  anv  thii.g  from  I'uch  publick  caftody  tiU  the  party  is  fatisfied  to  whom  they 
Were  thus  committed.     /^<J;  tit.  Ltai  ^nd  Innkeepers^  and  Trovtr* 

A  tailor  hath  cloth  delivered  to  him  to  make  up  into  a  garment,  Palm.  aa3, 
which  he  doth  accordingly,  he  fliali  have  an  a£lion  for  his  work,  **4- 
without  delivering  the  garment ;  and  if  the  tailor  refufe  to  deliver 
the  garment  upon  requeft,  it  ought  to  be  (hewn  on  the  other  fide 
in  cxcufe  of  the  k£lion  ;  for  the  tailor's  a£):ion  is  founded  upon 
the  promife ;  and  if  he  hath  done  the  work,  and  is  ready  to 
deliver  the  garment,  he  hath  performed  all  that  the  law  requires 
on  his  part,  and  on  that  confideration  is  entitled  to  the  benefit  of 
the  defendant's  promife. 

If  a  man  lends  another  his  Iheep,  oxen,  or  his  cart,  the  bor-  doA.  * 
rower  hath  a  qualified  property  in  them,  according  to  the  purpofes  Stud.  d.  2. 
for  which  they  were  borrowed  5  and  by  force  of  this  loan  they  **  3*'' 
may  be  ufed  reaibnably  for  thefe  purpofes  and  for  the  time  agreed 
on  \  and  if  they  periQi  in  fuch  occupation,  it  is  at  the  peril  of  the 
lender^  but  if  they  periib  in  any  other- manner^  the  borrowev 
»ttft  anfvr^K  for  theau 

B  b  2  li^. 
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Yelt.  lyu  If  ji.  borrow  a  horfe  to  ride  to  Doverj  and  he  ride  out  e{  \k 
a'e'  l**c.  ^*y*  *"^  thcowner  of  the  horfc  meet  him,  he  eannot  take  the 
[Where  a'  horfe  from  him,  for  ji.  has  a  fpecial  property  in  the  horfe  till  the 
tailee  may  joumcy  is  determined ;  and  being  in  lawful  pofieflion  of  the 
!vaoy?^s«  ^^^^^9  *^^  owner  cannot  violently  fcize  and  take  it  away,  for  the 
I  Haw^>  continuance  of  all  property  is  to  be  taken  from  the  form  of  die 
P.C.I 34, See-  original  bargain^  which  in  this  cafe  was  limited  till  the  appomtcd 
^;*^^*}^' journey  was  finiOied. 

Koii  Rep.        But  if  ^.  borrows  a  horfe  to  go  to  Dover ^  and  goes  to  odier 

>^'*  places,  the  owner  may  have  an  adion  on  the  cafe  agaiaft  him 

for  exceeding  the  purpofcs  of  the  loan  ;  for  fo  far  it  is  a  fccret 

and  fallacious  abufe  of  his  property ;  but  no  general  a£iioa  of 

trefpafs,  becaufe  it  is  not  an  open  and  violent  invafion  of  it. 

Co.  Lit.  57.       If  a  man  lend  another  his  flieep  to  (lock  his  land,  the  borrower 

7S4I  ^Ma   ^^^  ^^^  ^^^^  ^'^  Pf  ^^^ »  ^^^  *f  ^^  ^^  ^^^^  *^^  owner  (haft 

^4$!  Owen»  have  a  general  a£lion  of  trefpafs,  or  an  a£lion  of  trover,  at  hit 

5a.    Dyer,  elcftion  9  fpr  though  the  ufe  is  in  the  borrower,  yet  the  property 

jax.  pi.  17.  jg  jjj  ^^  lender,  and  the  killing  of  the  (heep  is  an  open  violatioq 

of  another's  property,  whiph  i^  complained  of  in   the  general 

a^ion  of  trefpafs. 

5 1. 4. 1.         If  I  fell  you  a  horfe  for  20/.,  I  (hall  retain  fiim  unlefs  the  money 

be  a£lually  paid,  or  conditioned  to  be  paid  at  a  future  day  \  for 

unlefs  there  be  quid  pro  quo  the  property  is  not  altered. 

Doa.  8e  As  to  the  borrowing  of  things  periihable,  as  corn,  wine,  honey, 

Stud.  D.  2.  Q^  the^like,  ^  man  muft,  from  the  nature  of  the  thing,  have  aa 

abfolute  property  in  them^  otherwife  they  could  not  fupply  ^^ 

ufes  for  which  they  were  lent,  and  therefore  he  is  obliged  to 

return  fomething  of   the  fame  fort,  the  (iame  in  quantity  an4 

quality  with  what  is  borrowed. 

(D)  When  the  Thing  bailed  is  deftroyed  or  deterio-* 
rated,  to  whom  is  the  Lofs,  and  to  whom  is  th« 
Remedy, 

4  Co.  85.      tT  is  holden  by  forac,  that  if-^.  commits  goods  toA  to  be 

cafe!  Do6>.        ^^P^»  ^^*  which  is  all  one,  to  be  fafely  kept,  and  they  are 

^  Stud.        ftolcn,  that  B*  muft  anfwer  the  value  of  them  to  A,   Others  have 

D.2.  c.  38.  made  a  diftinftion,  that  if  5.  had  undertaken  for  a  price  fo  keep 

them,  that  then  he  fhould  have  been  bound  to  anfwer  for  them  if 

they  had  been  ftolen,  becaufe  there  is  a  confideration  to  found 

the  promife;  but  where  no  reward  is  agreed  on,  there  they  6y 

there  can  be  no  confideration  on  which  the  promife  is  j)uilt,  and 

therefore  a  naked  promife  which  affords  no  adion  ;  but  the  rca- 

^^^•^(**3)'  fons  urged  againft  this  are,  that  where  another  lofes  by  my  un- 

Bafnard'!   2  ^^^aking,  I  am  equally  bound  to  make  good  the  value  of  my 

Ld.  Raym.    promife,  as  if  I  myfclf  was  to  receive  gain  by  the  bargain ;  for 

\lK^^iz    ^nce  another  man's  property,  and  poflibly  the  whole  fruits  of 

Jdod.  487*    *  ^^^»  and  painful  induftry  are  loft,  and  wafted  by  my  uudcr- 

taking  to  fccure  it,  certainly  I,  from  whom  the  damage  arofo 

ought 
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ought  to  make  him  fatisfaflion ;  for  every  man  is  prefumed  to 
guard  his  own»  and  not  eafily  to  part  with  that  which  cannot 
be  acquired  without  great  difficulty ;  and  therefore  it  muft  be 
prefumed  that  he  would  have  fafely  kept  his  property,  and  not 
have  committed  it  to  me,  unlefs  I  had  undertaken  to  fecure  it ; 
and  if  I  fail  in  that  undertaking,  I  am  bound  to  a  reftitution ; 
for  I  am  equally  obliged  to  a  reftitution  where  another  man  fuf- 
fers  an  injury  by  my  means,  as  where  I  myfelf  commit  an  in- 
jury ;  and  had  the  law  any  other  courfe  in  thefe  cafes,  it  were 
a  perfe£l  inlet  t6  all  collufion  ;  for  agreements  and  contrivances 
might  arife  between  the  men  of  violence  and  fuch  treacherous 
unidertakers,  as  are  not  eafy  to  be  difcovered. 

If  a  carrier,  ferryman,  or  hoftler,  be  robbed,  he  fliall  anfwer  4  Co.  8^ 
the  value  of  the  goods,  for  the  carrier,  (sfc,  hath  his  hire,  which  ^'  ^*'«  ^9* 
implies   an   undertaking  for  the  fafe  cuftody  and  delivery   of 
them;  for  no  man  would  give  another  money  for  fecuring  his 
property,  if  the  party  that  received  it  were  not  to  undertake  on 
his  part  to  fecure  it. 

If  A.  delivers  goods  to  B,  to  be  delivered  over  to  C,  C.  hath  Roil.  Abr. 
the  property,  and  C.  hath  the  adion  againft  B.;  for  B.  under-  ^°^- 
takes  for  the  fafe  delivery  to  C,  and  haA  no  property  or  intercft 
but  for  that  purpofe. 

But  if  the  bailment  were  not  on  valuable  confideration,  the  Buift.  6S. 
delivery  is  countermandable  j  and  in  that  cafe  if  -^.,  the  bailor,  "'^P'T^^ 
bring  trover,  he  reduces  the  property  again  in  himfelf,  for  the  ^o;  *Ydv. 
adion  amounts  to  a  countermand  of  the  gift ;  but  if  the  delivery  164. 
was  on  a  valuable  confideration,  then  A.  cannot  have  trover,  be-, 
caufe  the  property  is  altered,  and  in  trover  the  property  muft  he 
proved  in  the  plaintiff* 

If  a  man  delivers  goods  to  another,  the  bailee  (hall  have  a  ge-  '3  Co.  69. 
neral  aftion  of  trefpafs  againft  a  ftranger,  becaufe  he  is  anfwer-  J^,*J^^' 
able  over  to  the  bailor  j  for  a  man  ought  not  to  be  charged  with 
an  injury  to  another,  without  being  able  to  refort  to  the  ori- 
ignal  caufe  of  that  injury,  and  in  amends  chere  to  do  himfelf 
Tight. 

If  I  deliver  goods  to  5.,  and  C.  that  hath  right  demands  them  F.  N.B. 
of  him,  if  B.  either  before  or  pending  the  aftion  deliver  over  ^^Jj-^  ^^^^ 
the  goods  to  me,  this  is  a  good  bar  to  the  aftion  of  C.  brought  507/ 
againft  J?.,  for  fince  B.  hath  undertaken   to  deliver  the  gooda 
back  to  me,  he  fliall  not  be  chargeable  for  the  honeft  perform- 
ance of  that  undertaking  5  for  B.  that  is  trufted  with  my  poffef- 
fion,  fhall  not  remove  or  alter  my  poffcflion,  and  therefore  fliall 
Bot  be  put  to  anfwer  for  that  to  which  the  law  obliges  him. 

But  if  I  find  goods  and  convert  them,  and  another  recover  Roll,  a^ 
them  from  me,  yet  a  ftranget  that  has  right  fliall  have  his  aftion  ^> 
againft  me,  and  therefore  two  perfons  claiming,  in  trover  fliall 
interplead  with  each  other  j  for  1  have  by  my  finding  the  pro- 
perty in  me  till  another  {hews  a  better  right ;  now  this  property 
continues  until  the  real  owner  appears ;  and  if  I  by  weak  de- 
fences do  not  fupport  that  property,  that  fliall  be  no  injury  to 
Ac  right  of  another  j  for  the  original  injury  begins  from  me,  by 

B  b  4  undertaking 


37^ 


QBailmcnt 


Uiidertaldng  to  intermeddle  with  what  is  anotIier*Sj  and  wUdi  I 

am  ijare  is  none  of  my  own. 

KolL  AW.        If  a  bailee  deliver  the  goods  to  another,  there  he  fiiall  have  an 

^'  a£lion  of  detinue  againft  him,  becaufe  he  hath  his  pofleflioni 

and  undertakes  for  the  cuftody;    and  the  original  bailor  maf 

have  his  a£lion  againft  either  of  them,  becaufe  in  him  is  the 

property  which  both  are  bound  to  anfwer  to  him. 

5  Co.  14.         If  a  man  lend  or  let  another  his  horfe,  and  for  want  of  fafe 

777!  784I'     keeping  the  horfc  die,  the  owner  is  entitled  to  an  a&ion  on  die 

Owen,  5ft.    Cafe ;  lo  if  a  man  lend  another  (lieep  to  tath  his  land,  and  hj 

Dyer,  iii.    ^J^g  negligence  of  the  borrower  tbcy  are  drowned,  an  a£tion  oa 

Doft.*&^'    the  ca(e  lies  ;  fo  if  a  man  lend  another  a  horfe,  and  he  put  him 

Scud.  D.  2.  into  a  ftable  that  is  ruinous,  and  the  (lable  tumble  in  upon  the 

c.  38.  The  horfe  and  kill  him,  an  a£^ion  on  the  cafe  lies ;  but  if  the  ftabk 

thefefeverai   ^^^  ^^^^  (Irong  and  fubflantial,  and  had  fallen  by  violent  tcmpcil, 

cafes  is  this,  then  is  the  borrower  excufed  j  fo  if  a  man  lend  another  a  horfe, 

TJwtwhen    j^j  ^g  ^jjg  gf  jjivcrs  difeafcs,  the  borrower  is  excufed. 

any  man  ' 

borrows  or  hires  any  thing,  and  only  ufcs  it  according  to  the  purpefrs  of  the  loao,  that  OfiPtaA 
bears  him  oat  from  all  accidents  that  are  conTequcnt  upon  fuch  ufage  -y  for  there  is  no  reafcn  vby  dte 
borrower  Ibould  not  have  the  ufe  of  it  according  as  ch:  owner  had  licenffd  and  empowered  biai 
and  if  any  unavoidable  accident  happen  upon  fuch  a  iicroce,  the  kt>«ter  nio<t  impute  tc  to  the  foIly<^ 
hia  own  perroiifion  j  but  if  it  happen  through  the  oe^gence  of  the  borrower,  then  i(  it  6t  be  iU«4 
anfwer  for  it. 

Moor,  543.  If -^.  take  a  gelding  to  pafture,  and  the  gelding  be  ftolen,  no 
JSce  I  RoU.  a£lion  lies  againft  A,y  unlefs  he  had  made  a  fpecial  {a)  aj/umpfi 
S.c!(j)Bat  *o  deliver  him  ;  for  the  undertaking  of  j1,  is  to  feed  the  gelding 
KoUe  mcs-  in  the  fields  and  in  the  open  air,  and  not  to  keep  him  fafely  as 
fu^chi^^on-  *^  hoftlcr  is  obliged  to  do  in  his  ftable ;  and  the  law  will  not 
and  accord-    ftretch  mcn*s  promifes  beyond  their  firft  undertaking. 

ing  to  bim,  Popbam,  C.  T.  advanced  generally,  «  That  if  a  man,  to  whom  hor.et  ai«  baikii  At 
**  •giflment,  laave  open  the  gates  of  his  field,  in  confcquence  of  which  n^lc^  chey  ftray  ao4  M 
•*  ftokp,  the  owner  has  an  a^ion  againll  him."] 

Leon.  123.  If  a  man  find  goods  and  abufe  them,  or  if  he  find  fliccp  ani 
jAi.aBHOft!  ^^^^  them,  this  is  a  converfion ;  but  if  a  man  find  butter,  and  by 
>,.*  '  his  negligent  keeping  it  putrify ;  or  if  a  man  find  garmentSi  a«i 
by  negligent  keeping  they  be  moth^aten,  no  aftion  lies  j  fo  it  i« 
if  a  man  find  goods  and  lofe  them  again  ;  And  the  reafon  of  tbc 
diiFerence  is  this ;  where  a  man  delivers  goods  to  another,  the 
bailee  by  acceptance  of  the  goods  undertakes  for  the  fafe  cullodf 
of  them;  and  it  is  to  be  prefumed  that  the  owner  would  not 
have  parted  widi  them  but  under  the  confidence  of  that  fecarity; 
but  where  a  man  only  finds  the  goods  of  another,  the  ownet&i 
not  part  with  them  under  the  caution  of  any  truft  or  engage- 
ment ;  nor  did  the  finder  receive  them  into  his  poflelEon  under 
any  obligation ;  and  therefore  the  law  only  prohibits  a  roan  10 
this  cafe  from  making  an  unjuft  profit  of  what  is  another's;  but 
the  finder  is  not  obliged  to  prefcrvc  thofe  goods  fafer  than  d« 
Owner  himfelf  did  j  for  there  is  no  reafon  for  the  law  to  lay  fod» 
a  duty  on  the  finder  in  behalf  of  the  carelefs  owner;  and  rt 
fecms  too  rigorous  to  extend  the  charity  of  the  finder  beyond  th 
diligence  of  the  proprietor  j  it  is  therefore  a  good  mean  to  fvm 
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m  injurious  aA,  viz.  the  convcrGpn  of  the  goods  to  his  own 
ufe,  but  not  to  punifli  a  negligence  in  him,  when  the  owner 
is  guilty  of  a  much  greater  one. 

A  carrier  is  bound  to  the  fafe  delivery  of  a  box,  though  he  AllQn>^l« 
doth  not  know  what  is  in  the  box,  unlefs  he  rcfufes  to  carry  it  ^^.i***^' 
without  he  be  inflru£ted  in  the  particulars,  for  the  party  is  not 
obliged  to  tell  him. 

I  Ihall,  as  applicable  to  this  do£lrine,  infert  the  following 
noted  cafe,  with  the  argument  at  large  of  the  Lord  Chief  Juftice 
Wt: 

In  an  ajpim^i  the  cafe  was  this :  The  defendant  did  under-  7'rin.^trnu 
take  to  remove  a  quantity  of  brandy  from  BrooVs  Market  to  ■^•f*"^** 
Water- Laney  and  by  reafon  of  his  negle£l  one  of  the  calks  broke  ;  b.R.  1705. 
and  on  not  guilty,  a  verdi£t  was  found  for  the  plaintiff  |  and  in  CpggtT. 
arreft  of  judgment,  two  exceptions  were  taken :  alSSina. 

I  ft,  Becaufe  in  the  declaration  he  was  not  alleged  to  be  a  com^  909.*  5.  c* 
mon  porter.  Salk.  »6. 

adiy,  Becaufe  it  was  not  averred  that  he  had  a  reward.  ^'J^]  m^ 

But  the  whole  court  refolved.  That  in  this  cafe  the  plaintiff  s,  C. 
ought  to  have  his  judgment. 

Holty  Chief  Juftice,  his  argument  was  to  this  purpofe : 

There  be  fix  feveral  forts  of  bailments,  which  lay  a  Care  and 
obligation  upon  the  party  to  whom  the  goods  are  bailed. 

1.  The  Erft  is  a  bare  and  naked  bailment  to  another,  t6  keep  [SlrWa, 
for  the  ufe  of  the  bailor,  which  is  called  depqfttum^  \T^S^^ 

'  ^"^  .  this  divi6oa 

of  iailmentt  a  little  inaccurate ;  that  in  truth  the  jifih  fort  St  no  more  tkaa  a  branch  of  the 
thxrdy  and  a  frventh  might  with  equal  reafon  have  been  added,  fince  xhtjifth  it  ci^ble  of  uio« 
ther  fubdivifion.  He  acknowledges,  therefore,  but  Jive  fytcia,  i.  Dipofoumf  which  it  a 
B»ke4  bailment,  without  reward,  of  goods  to  be  i^  for  th«  bailor.  1.  ManJfittfMp  ottmmiffSmi 
when  the  mandatory  under laket,  without  reoonopeocCy  (odo  fome  »€t  about  the  things  bailed,  or  fimply 
to  carry  them  y  and  hence  Sir  Henry  Finch  divides  bailment  intp  two  forts,  to  hepf  and  to  tmpUyp 
hiw.  Bk.  2.  c.iS.  3*  Ccmm4datum,  or  loan  for  ufe  \  when  goods  are  bailed,  witbootpay,  to  be  iiftd 
for  a  ccruin  time  by  the  bailee.  4.  PigMori  Ataptum  \  when  a  thing  it  bailed  by  a  d^tor  to  hit  cfe« 
dicor  InpledgCp  or  as  a  fecurity  for  the  debt.  5.  Locatum^  o^hiriog,  which  it  alwayi  for  m  rnosardi 
9ni  this  bailment  is  either,  i.  Iscatio  rei,  by  which  the  hirer  gaint  the  temporary  ufe  of  the  tbkur^ 
or,  2.  Uciitio  efftris  fackndif  when  nvcfk  and  iabmir^  or  car*  and  painiy  are  to  be  perfonned  aol  befioiMA 
01  the  thing  ddiveied  *,  or,  3.  l^catio  operit  mtrctum  whendarum^  wb«n  goods  a^e  bailed  for  thi  Msrpefil 
^i  being  carried  frop  place  to  place,  either  to  a  publkk  carrier,  or  19  a  frtv§H  peiftn.  Xam.  #f 
Baiha.  35,  6.] 

2.  A  delivery  of  goods  to  another  which  arc  in  tfaemfelrei 
Dfefal  to  keep,  and  thefe  are  to  be  reftored  again  in  fpecie,  which 
is  called  accommodntum. 

3.  A  delivery  of  goods  for  hire,  which  is  called  locaiia  or  tonm 

4.  A  delivery  by  way  of  pledge,  which  is  called  vadium. 

5.  A  delivery  of  goods  to  be  carried  for  a  reward. 

6.  Such  a  delirery  as  here  in  the  cafe  at  bar,  where  goods  are 
delivered  to  do  fome  TiGt  about  them,  as  the  carrying,  and  wiA-4 
out  a  reward,  which  is  called  mandatum  hjBraBon^  IH.  3.  loo./ 
in  Englifb^  an  a£Hng  by  commiffion. 

And  though  I  do  not  think  all  thefe  immediately  neceflkry  ta 
tile  cafe  in  (^ueftioS;  yet  the  explanation  of  them  will  make  the 
cafe  clearer, 

1.  Thci 
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1.  Then  as  to  the  firft,  if  a  perfon  out  of  kindnefs  keeps  tbc 
goods  of  another,  he  (hall  not  be  anfwcrablc  if  they  be  ftokn, 
M^to"  ▼•  without  there  be  a  particular  default  in  him :  And  idly,  fuch  2 
Sir.  MM.  hailee  is  not  chargeable  for  a  common  neglcd,  for  it  muft  be  1 
grofs  neglefl  for  which  he  ihall  be  liable.  I  muft  confe(s  I  bsTC 
a  great  authority  to  encounter,  which  is  Souihcott^s  cafe,  4  Rfp^ 
83.  b.  However,  my  Lord  Coke  in  his  report  goes  farther  than 
the  cafe  itfelf,  for  he  there  makes  a  difference  between  keeping 
generally,  and  fafe  keeping ;  which  in  the  cafe  itielf  is  not  men* 
tioned,  but  in  his  note  at  the  end  of  it ;  and  I  cannot  think  it  to 
be  judice  to  charge  the  bailee  if  the  goods  be  loft  without  any 
default  of  his  \  for  why  Oiould  he  anfwer  for  the  wrongs  of  other 
people,  againft  whom  he  undertook  not? 

There  never  was,  before  Swthcotfs  cafe,  any  folemn  dctennin- 
ation  of  this  matter ;  the  firft  cafe  of  it  was  in  29  ^Jl  pL  2S. 
8  Ed.  2.  Fitz.  Detinue  J  59.,  both  quoted  in  Southcotfs  cafe;  but 
I  cannot  agree  to  the  reafons  of  thofe  cafes,  for  the  negled  of 
the  party  may  be  as  great  where  goods  are  locked  up  in  a  cheft, 
(tf)SceLjt9  as  where  not  (a),  and  by  that  reafon  ought  to  be  chargeable  as 
^^g*'*'      much  in  the  one  cafe  as  in  the  other ;  and  the  4  Ed.  4.  is  onlv  2 

debate  of  two  counfel  at  the  bar,  for was  not  then  Qu 

Juft.,  and  what  he  faid  was  only  for  his  client,  and  not  of  au- 
thority ;  and  3  if.  7.  is  only  a  fudden  opinion :  Now  Soitihcotfs 
cafe  came  long  after,  viz,  43  J?//s.;  and  there  two  judges  in  the 
•    abfence  of  the  other  two  gave  that  opinion,  which  caufe  was  im- 
proved by  my  Lord  Coke ,-  but  it  has  been  the  conftant  prafirce  for 
as  long  as  I  knew  the  court,  that  in  all  the  trials  at  Gtdldbdl^ 
where  upon  the  evidence  no  default  appeared  in  the  bailee,  to 
direft  for  the  defendant ;  nor  did  ever  any  one  venture,  upon  the 
authority  oiSouthcotf%  cafe,  to  find  the  matter  fpecially ;  I  take  it 
that  this  bailee  is  fo  far  frojn  being  charged,  that  though  the 
goods  be  loft  by  a  common  negle£t,  he  (hall  not  be  anfwerablei 
as  if  he  negligently  keep  his  own  goods,  and  that  his  own  and  bis 
friend's  goods  are  both  loft ;  now  the  lofs  of  his  own  is  an  argu- 
ment of  his  (incerity^  and  therefore  he  (hall  not  be  chargeable^ 
this  is  in  Bra£ion^  99.;  and  though  this  is  an  ancient  author,  yet 
it  is  agreeable  to  reafon,  and  is  not  in  this  point  only  the  law  of 
England^  but  of  foreign  countries,  .as  may  be  feen  in  Juftinknh, 
Jnjl,  where  I  believe  BraBon  got  his  notion.    Now  if  there  be  an 
apparent  grofs  negled,  it  is  looked  upon  to  be  a  fraud  ;  but  other- 
wife  if  it  be  not  a  grofs  negleft;   and  I  know  no  reafon  why  the 
bailee  upon  taking  goods,  if  it  were  in  writing,  (hall  not  be 
charged  againft  the  wrong  of  a  third  perfon,  as  in  HoL  34.  Cf% 
Jac,  425.  and  3  Cro.  5 14. J  and  yet  without  writing,  as  in  Soutb- 
cotfs  cafe,    to   be  charged ;  and   the   DoBor  and  Student^  128* 
7.12. y  fays,  it  is  for  the  advantage  of  the  bailor,  and  that  an  afiioa 
does  not  lie  unlefs  they  be  loft  through  negligent  keeping ;  fo  that 
J  do  not  find  fufiicieqt  reafou  nor  authority  to  (upport  the  opinion 
of  Souticott*s  cafe, 

2.  A  lending  gratis  to  ufe  for  his  advantage,  there  the  boN 

fowqr  if  ftriaiy  bound  to  keep  it,  for  if  he  be  guilty  of  the  Icaft 

neglca 
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tt^t&  he  fhall  be  ahfwerable ;  as  if  I  lend  a  horfe  to  go  to  the 
North  of  England^  and  he  goes  to  the  Weft^  and  the  horfe  is 
ftolen,  he  fhall  in  that  cafe  be  chargeable ;  for  if  he  had  gone  a$ 
I  direded)  the  horfe,  perhaps,  would  not  have  been  ftolen  ;  this 
fort  of  bailment  is  mentioned  in  BraBofij  99. ;  but  in  this  cafe^ 
if  this  horfe  had  been  in  the  ftable  of  the  bailee,  and  ftolen  thence 
without  his  default,  as  perhaps  the  thieves  might  firft  have  boun^ 
the  bailee,  and  then  have  taken  the  horfe,  he  (hall  not  be  an- 
fwerable  \  but  if  he  left  the  ftable  doors  open,  he  fhall  for  that 
negled  be  anfwerable.  BraElon  fays,  he  ought  to  take  the  utmoft 
care,  but  in  no  place  fays  he  fhall  be  charged  where  no  default 
was  in  him. 

3.  As  to  the  third  bailment,  where  goods  are  hired  out  for  a 
reward,  BraBQtiy  62.  fays,  the  hirer  is  to  take  all  imaginable 

care  {a\  and  to  reftore  it  at  the  time,  and  he  is  bound  to  fuch  a  {a)  See£M9 
care  as  a  diligent  mafter  of  a  family  ufeth  to  his  family,  which  ^^^''** 
care,  if  he  fo  ufeth,  he  fhall  not  be  bound  ;  now  the  moft  diligent 
man  is  liable  to  be  robbed,  and  therefore  I  colle£b,   that  if  he  be 
fo  careful  as  according  to  BraBorf^  definition,  and  be  robbed,  he 
fhall  not  be  liable. 

4.  If  goods  be  pawned,  the  pawnee  has  a  fpeci^  property, 
which  is  in  nature  of  a  fecurity,  to  compel  the  pawner  to  pay  ; 
and  if  the  goods  be  the  worfe  for  ufing,  the  pawnee  muft  not  ufc 
them  ;  as  clothes,  to'r.;  but  if  they  be  not  the  worfc  for  ufing,  he 
may  ufe  them  at  his  peril  \  as  jewels  pawned  to  a  lady,  and  fhc 
keeps  them  in  a  box,  and  they  are  ftolen,  fhe  fhall  not  be  charged  ; 
but  if  fhe  goes  abroad  with  them  to  a  play,  and  there  they  arc 
ftolen,  fhe  fhall  be  anfwerable.  jdly,  If  the  pawnbroker  be  at 
charge  in  keeping  them,  as  if  it  were  a  horfe,  and  he  gives  it 
meat,  he  may  uie  it  for  his  reafonable  charge  he  has  been  at, 
Bra^ofiy  99.  If  a  creditor  takes  a  pawn,  he  is  bound  to  reftore 
it  upon  payment ;  but  if  he,  notwithftanding  all  his  diligence,  lofe 
it,  he  fhall  howfoever  recover  his  debt,  %<)  AJf.  pi.  28.;  for  the 
law  does  not  lay  upon  him  an  obligation  to  keep  ag^nft  all  acci- 
dents s  but  if  the  money  be  tendered,  and  he  after  detains,  and 
then  it  is  loft,  he  fhall  then  be  liable,  for  he  is  then  a  wrong- 
doer, and  his  keeping  it  after  is  the  occafion  of  its  being  ftolen^ 
and  he  is  then  anfwerable  at  all  events. 

5.  Goods  to  be  carried  for  a  reward,     i.  If  you  deliver  them 

to  a  publick  or  common  carrier,  and  they  are  ftolen,  he  muft  be  ^ 
liable,  for  the  law  charges  him  at  all  events  ;  but  yet  the  a£l  of 
God,  or  the  enemies  of  the  queen,  may  excufe  ;  and  this  is  a  po- 
litical inftitution  by  the  laws  ofEtjglandy  that  people  may  be  fafe 
in  their  dealing;  for  otherwife  carrit^rs,  that  are  frequently 
trufted  with  things  of  great  value,  would  be  often  tempted  to 
confederate  with  thieves.     2dly,  But  he  who  has  a  particular 

trivatc  employment,  though  he  has  a  reward,  yet  he  is  not 
ound  againft  all  events,  as  a  fa£lor  or  a  baihiF,  if  they  do  to 
the  beft  of  their  power  \  and  that  is  Soutbcotfs  cafe ;  and  he  is 
bound  no  otherwife  than  as  his  mafter  himfelf  fhould  do,  for  it 
were  unjuft  to  charge  him  with  what  he  cannot  prevent. 

6.  To 


rbr  2 
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6.  To  this  point,  here  is  a  man  not  intruded  to  keep,  hvit  to 
carry,  and  not  to  have  any  thing  for  his  pains ;  and  he,  thToii{|k 
his  own  negligence,  mifcarries  y  though  he  be  to  have  nothing, 
yet  it  appears  there  was  a  negled,  and  for  that  teafon  he  is 
chargeable  ;  but  if  the  goods  bad  been  mifufed  by  a  third  pciCoa 
in  the  way.  as  he  carried  them,  and  without  any  negk&  of  his,  I 
diac  he  would  not  then  be  liable,  becaufe  he  had  nothing 
r  a  reward*  In  BraBon^  lib.  3.  loc,  this  is  called  nuuutatum^ 
and  arift  th  upon  the  emendate^  in  £ng/j/b,  asking  by  comnuflloni 
and  if  he  through  his  negligence  fuffer  his  goods  to  be  damaged, 
he  is  liable.  Finmus*s  Comment  upon  Ju/f*  Injl'  684.;  mandatum 
is  there  defined  to  be  a  contrafl:  whereby  any  thing  is  committed 
gratis  to  be  done  for  another  ;  and  with  this  agrees  Braclpn  ,•  and 
though  this  word  be  not  ufed  in  any  other  book  of  the  la^ir,  and 
tills  be  an  old  authority,  yet  in  this  point  he  is  fupported  by 
realbn  \  and,  upon  the  whole,  I  am  of  opinion  that  the  defendant 
in  this  cafe  is  liable,  for  it  is  a  deceit  to  the  plaintiff  his  being 
negligent ;  for  it  is  upon  the  confidence  of  his  carefulncfe  that 
the  plauititf  intruded  him ;  and  in  GoJb.  64.,  and  in  2  H.  7.,  for 
the  negligent  keeping  of  (heep,  to*r.  an  aftion  lay ;  for  there  is  a 
confuleration,  ws.  the  trufting,  though  no  money  be  paid ;  and 
here  he  becomes  chargeable  by  the  mifchief  he  has  done*  zp  if.  6, 
49-  33  ^-  ^*  j4"  '^  H.  4-  33.  By  thcfe  cafes,  though  a 
nun  promilVs  to  build  an  houfe  for  another,  he  (hall  not  be 
bound,  being  ntiJum  pa5lum ;  yet  I  doubt  not  but  if  he  had  once 
gone  about  the  building  it,  and  he  do  it  fo  ill  that  it  falls,  an  aclion 
uould  lie ;  and  in  Telv.  4.  the  plaintiff  declared,  that  in  cob* 
fidcration  that  he  delivered  to  the  defendant  twenty  quarters  of 
corn,  the  defendant  affumed  upon  rcqued  to  deliver  the  com 
again  to  the  plaintiff;  and  it  was  there  held  that  the  action  lay  \ 
but  this  judgment  was  after  reverfed  in  the  Excbequer^hamher s 
and  contrary  to  it  is  a  cafe  in  Telv.  1^8.  \  but  in  the  fame  book  50., 
is  the  cafe,  fii  4.,  of  Biggs  and  Riches^  confirmed  and  allowed 
good  law ;  and  there  Gaudy  and  tlie  court  held  it  a  bad  rererfal } 
and  contrary  to  that  reverfal  folemnly  adjudged  in  a  Crv.  667. 
Now  if  a  truft  be  once  undertaken,  that  is  a  fufficicnt  confidcr* 
ation  }  the  cafes  in  the  RcgiJIcr,  no.,  are  full  in  point,  for  there 
the  very  precedent  is  quod  (the  defendant)  tarn  negligentar^  is^Cm 
carriavit  quod  papa  ilia  cQnfraBa  fuis^  without  any  mention  of  a 
reward,  or  that  he  was  a  common  carrier ;  though  in  latter  days 
•  TTicfe  for  the  greater  caution  they  infert  thefe  words,^r0  quadam  mtrccdc^s 
woidi  ihouH  f^  ^j^^^  j^g  ^}jj^  jg  intrufted  by  commiflHoo,  n  he  enters  upon  the 

»ot  be  in-  '-  -  -*--- 


through  any  negle£i  of  his,  thoug! 

•  JiT.nTff     receive  a  reu-ard  as  a  fodor,  £s*a,  yet  fhall  not  he  be  liable.   So 
would  be      that  upon  this  whole  matter^  I  am  oif  opinion  judgment  ought  to 

not  p40Tc  it. 

See  more  on  tins  fubje£b,  tit.  CarrwrSj  huu  am  Jnake^s^ 
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THE  granting  of  coimniffions  of  bankrupt  (eems  to  be  de-  i>^.  fib. 
rived  from  the  civil  hw,  which  conflituted  a  guardian  to  a  J.^*  ^^l  ^ 
jnradigal  in  the  fame  manrter  as  to  a  madman ;  and  fuch  guardian  fiaition  and 
tbe  ptetor  appointed  on  the  petition  or  application  of  relations^  as  <ierivationof 
Well  as  creditors:  But  the  feudal  law,  though  it  admitted  of  !^^*^^ 
commiilions  of  lunacy  ex  neceffstate,  would  allow  of  none  for  pro-  177. 
digality ;  that  not  being  reckoned  injurious,  becaufe  fuch  prodigal  [^Bl< 


fspnld  not  alipn  hia  lands  without  the  leave  of  his  lord  :  And  far-  JapV  "liiS 
tber^the  condition  of  a  freeman  was  not  to  be  altered  without  awriterupoa 
the  crime  of  felony.  But,  as  trade  and  commerce  increafcd,  •  it  **>»•  fubjedt, 
was  found  neceffary,  for  the  fupport  of  credit,  to  introduce  fuch  «  no'^e** 
«law  amongft  us^  and  therefore  our  a£ls  of  padiament  have  con«  «  be  left  ^ 
fined  it  to  traders  and  creditors  only.  "  ^"7  ta 

*'  gate  the  etymology  of  a  word,  becaufe  tbe  whole  fyftem  of  the  bankrupt-law  is  {bunded  upon  pofitirt 
*f  Amcif ;  1^  no  jight  can  poflibiy  be  deriftd  to  ikf  .fulje^  but  wbat  teada  to  elucidate  then*** 
Co.  Bpt.  Lawsa  i r]     »  Bl.  Comm.  474. 

CTht  firft  datote  noticing  the  crime  of  bmkmxptcy,  was  made  Co.  Bmik* 
tgainft.  the  Lornhgrds^  who,  after  they  had  made  obligations  to  '^P^^^^h 
tnpir  creditors,  fuddenly  efcaped  out  of  the  realm  :  It  was  there-  ^* 
fere  enaOied,  **  That  if  any  merchant  of  the  company  acknow- 
*^  ledge  himfelf  bound  in  that  manner,  that  then  the  company 
**.ihaa  anCwer  the- debt;  fo  that  another  merchant,  who  is  not 
^  of  the  company,  Ihall  not  be  thereby  aggrieved  nor  impeach- 
^  ed."    But  ^^  firft  ftatute  made  concerning  Englijb  bankrupts 
vas  ^4  JEf.  8.,   which  has  been  much  altered  by  13  £/rz.,  and 
0^  fubfequeot  ftatutes. 

It  is  to  be  obfervedy  that  all  the  a£ls  concerning  bankrupts  1  Burr.  474. 
laake  but  one  fyftem  of  law :  they  are,  therefore,  to  be  taken 
together,  and  to  he  conftrued  favourably  for  the  benefit  of  ere- 
cEtorSi  and  to  fupprefs  fraud  :  For  though  a  bankrupt  was.  for-  2  Bi.CoaaL 
terly  cenfidercd  nseraly  in  the  light  of  a  criminal,  and  therefore  47 1* 
1  MSk  conftrudion  might  be  expe&ed,  in  conformity  to  the  uni* 
^rcrfal.  praflice  in  deciding  upon  penal  ftatutes ;  yet,  at  prefent» 
Ae  laws  of  bankruptcy  are  confidered  as  laws  calculated  for  the 
tantfit  of  tndcy  and  founded  on  principles  of  humanity  as  well 
at  juftice.] 

We  fliall  eonfider  the  laws  of  bankruptcy,  as  moulded  by  tiie 
liberal  aAs  ^f  jparliament^  under  the  following  heads : 

(A)  What 


3S2  ^anRrupf. 

(A)  What  Kind  of  Trade,  Occupation,  or  Profd^ 
fion  a  Man  muft  be  of,  or  of  what  Nation,  be- 
fore he  can  be  adjudged  a  Bankrupt,  and  what 
Ads  he  muft  do,  permit,  or  fuffer,  which  will 
make  him  one. 

(B)  Of  the  Commiflion  of  Bankrupt ;  and  herein 
of  the  Creditors  who  may  obtain  it,  and  what 
they  are  to  do  previous  thereto. 

(C)  Of  the  Commiffioners,  their  Duty ;  and  herein 
of  the  Power  they  may  exercife  over  the  Bank«£ 
rupt,  or  others,  in  difcovering  of  the  Bankrupt's 
Eftate. 

(D)  Of  the  Affignees ;  and  herein  of  the  Manner 
and  Time  of  choofing  them,  and  Nature  of  theif 
Truft. 

(E)  Of  the  Creditors,  who  are  fuch ;  and  hereiii  of 
proving  their  Debts,  and  Time  of  coming  in. 

(F)  'Of  the  Bankrupt's  Eftate  and  Effeas,  to  which 
the  Commiilioners  or  Aflignees  are  entitled,  whed 
it  (hall  be  faid  to  be  vefted  in  them ;  and  herein 
of  fraudulent  Difpoiitions  by  the  Bankrupt,  and 
of  the  Adions  the  Aflignees  may  bring  for  the 
Recovery  thereof. 

(G)  Of  fetting  off,  fubmitting  to  Arbitradon,  and 
compounding  Debts  due  to  the  Bankrupts 

(H)  Of  the  Diftribution  to  be  made  of  the  Bank« 
rupt's  Eftate. 

( I )  How  the  Bankrupt  is  to  demean  himfelf ;  and 
herein  of  the  Crime  in  not  appearing,  liot  diA 
covering  his  Eftate,  and  the  Privilege  he  is  to 
enjoy  during  his  Attendance. 

(K)  Overplus  of  the  Bankrupt's  Eftate,  and  the 
Allowances  to  be  made  him;  and  herein  of  his 
Difcharge  and  Certificate. 

.[(L)  Of  Partners.] 

(A)  What 


(A)  What  Kind  of  Trade,  Occupation,  or  Profcf- 
fion  a  Man  muft  be  of,  or  of  what  Nation,  before 
he  can  be  adjudged  a  Bankrupt,  and  what  A£t$ 
he  muft  do,  permit,  or  fuiFer,  which  will  make 
him  one.  .  ^         .  '         . 

BY  the  J 3  Elhi,  cap.  7,  "  Any  pcrfon  being  a  fubjeft  or  dc- 
^  nizenj  ufiugor  exercifing  the  trade  of  merchandize  by  way 
"  of  bargaining,   exchange,   re-change,  bartry,  chevifance,  or  ♦ 

•*  otherwife,  in  grofs  or  by  retail,  or  feeking  his  or  her  trade  of 
^'  living  by  buying  and  felling,  that  departs  the  realm,  or  begins 
*^  to  keep  Aoufe,  or  otherwife  to  abfent  himfelf,  or  take  fan£luary, 
'*  or  fuffers  himfelf  willingly  to  be  arrefted  for  any  debt  not  due, 
*^  or  fuffers  himfelf  to  be  outlawed,  to  defraud  any  of  his  creditors, 
**  being  fubjefts  born,  ihall  be  deemed  a  bankrupt." 

The  I  Jac,  I.  cap,  i^,  feB.  i,  is  the  fame  with  the  foregoing 
ftatutc,  the  following  addition  only,  viz,  **  or  fraudulently  pro- 
*'  cures  his  goods  to  be  attached  or  fequefte^ed,  or  m^kes  any 
"  fraudulent  grant  of  his  land,  i^fc  to  the  intent  that  his  credi- 
"  tors,  being  fubjedls  bom,  may  be  defrauded,  fhall  be  adjudged 
"  a  bankrupt." 

21  Jac.  I.  cap.  19.  feB.  2.  fets  forth,  **  That  every  perfon  that  See  A*. 
**  ufes  the  trade  of  merchandize,  or  that  ufcs  the  trade  of  a  fcri-  ^^P*  '4'' 
**  vener,  receiving  other  men's  money  into  his  truft  and  cuftody,  [Privileged 
"  who  by  himfelf  or  others  fhall  procure  any  proteftion,  except  parliament 
*'  fnch  as  fhall  be  lawfully  protefted  by  privilege  of  parliament,  "^qj^jj^^IJ;, 
**  or  by  petition,  bill  (^i),  bfc.  fhall  endeavour  to  compel  their  fujog  ©f « ' 
*'  creditors  to  take  lefs  than  their  juft  debts,  or  gain  longer  time  comauffiott. 
'*  than  was  given  upon  the  original  contrafl:  ^  or  being  arrefled  J  ^'J' 
*'  for  debt,  fliall  after  fuch  arreft  lie  in  prifon  two  months  or  (i)  No  AicH 
^  more,  upon  that  or  any  other  arreft  or  detention  in  prifon  bill  c«n  now 
•*  for  debt,  or  being  arrefted  for  100/.  or  more  juft  debts,  fhall  J||^^*^' 
**  at  any  time  after  fuch  arreft  efcape  out  of  prifon,  fhall  be  ad- 
*'  judged  a  bankrupt ;  and  in  cafe  of  arreft,  or  lying  in  prifon, 
"  from  the  time  of  tlie  firft  arreft." 

By  the  14  Car.  2.  cap.  24.  it  is  provided,  "That  whereas  [Theman- 
"  divers  noblemen  and  gentlemen,  and  perfons  of  quality,  no  ""**«»  which 
**  ways  bred  up  to  trade,  do  often  put  in  great  ftocks  of  money  theEaftim* 
'•'  into  the  EcLJi'Indta  and  Guinea  Company ^   no  perfons  adven-  </wwascar- 
**  turcrs  for  putting  in  money  or  merchandize  into  the  faid  com-  ^^  ?"  *' 
^*  panics,  or  for  adventuring  or  managing  the  fifhing,  called  th^  when  this 
"  RoyalFifhingTrade,andreceiving  their  pat  tor  dividend  of  fifh,  a^pafled, 
"  goods,  or  merchandizes  in'fpecie,  and  felling  or  exchanging  fon/^d^* 
^^  the  fame,  fhall  be  reputed  or  taken  to  be  a  merchant  or  trader  vancing 
"  within  any  ftatutes  for  bankrupts;   §4.  provided,  that  per-  fumsofmo. 
"  fons  trading  in*any  Other  way  or  manner,  fhall  be  liable  to  a  SfJA^i'*' 

»  -n*  r  11'  1  f  »/•  •/•    »  rt  «      f  then  incor- 

y  commii&on  as  lully,  and  not  otherwife,  as  if  that  act  haa  not  ponted 

.^*  been  made/'  company,  la 

confidera- 
tun  whereof  tfae|  becaoe  partners,  and  the  ntum  of  the  eargo  fion^  die  tifi  JMtf  "was  diflributed 
;  amoflg 


Ifon&rapr. 


ddier  IfedSuSkfj  or  hj  acconat,  in  propoctioo  to  die  fiun  alvaocei.    It  wii  aa(  J 
oo  a  fbcft  flocky  but  as  a£huJ  ptfticipaiion,  dthcr  on  aocoanty  «r  ia  a  fpecific  retaca  «r 
Sir  Jciha  WolAeahofane,  a  ana  of  Urfc  Ibrio'^x,  had  advanoed  a  fimi  ofmuaef  oo  the  ad- 
a  the  JB^i^  /]■£«  CoaipaiiT*s  mie,  asfd  he  bad  itAcitcJ  fa:s  retom  ia  tpecie,  aatf  dilpo:e£  of 
thaaapoo  a  ^oc^zoa  arofie,  Whnbcr  he  wn  liiUc  la  a  caoaaufioa  af  **^'"*f^  f 
of  K.  B.  drtmaincd  ia  ifae  sSraatirc.     In  Cflnfrqerncc  of  cbac  jwlgaicttt,  A'*9 
«luck  if  iiiliiaaj,  aad  aaaau  the  jodsmed^  a>  S<«^  ■&  vafttft  toadbiidioa 
ta  die  «.»».] 


(a)  S  *9  [Bj  9  (5*  lo  IF.  3-  r.  44.  f  74.  the  members  of  the  JEafi" 
^ir»  **T  -b^  Caa^^Mi^  are  exempted  from  being  bankmpts  on  account  of 
C.  il*  c  t.  thdr  ftock  atdj.  No  members  of  the  Bmit  (a)^  South  Sea  {^}, 
^  43-  hutdon  Ajfvtrmnce  (r),  or  i^rio/  Exchangty  Companies^  ihaii  be  liaUe 

\}xt  44a.  to  be  bancnipts  on  account  01  tbdr  ftock  in  the  fiiki  companies.^ 
A8G*  !•  cai»  ^ix.'  (r;  6G.1.  c  it.  §  lou 

B7  the  5  Gm.  1.  A^.  30.  7^^.39.  it  is  proridecl,  <<  That  whereas 

\i\  Atk.     •<  pcrfons  dealing  as  {d)  lumkersy  bmkers,  and  fadors,  are  fire- 

2^  *'^    «r  quently  intruded  with  great  fums  of  money,  and  with  goods  and 

«*  efle^of  very  great  rahie  belonging  to  other  perfonsj  fuch 

«*  bankers,  brokers,   and  faAors   &ail  be  and  are  hereby  dc- 

«■  clared  to  be  fubje£k  and  liable  to  that  and  all  other  the  flatutes 

^  made  concerning  baidonpts." 

BAie  dbis        By  the  laid  5  G«.  2.  cap.  30.  fiB.  40.  it  is  eftaded,  «*  That 

iSd^thaTr  **  ****  fiurmer,   grafier,   or  drorcr  of  catde,   or  any  perfbn  or 

^TOKraasbt  **  perfoos  who  is,  or  are,  ot  fhall  be  receiver  general  of  the 

he  a  kaak.    €f  taxes  granted  by  act  of  parliament,  (hall  be  entitled  as  fuch  to 

to^u  iatS  **  "*y  ®^  *^  benefits  giren  by  this  a£l,  or  be  deemed  a  bankrupt 

Co.  JiM*.     ^  within  the  fsnte,  or  within  any  of  the  ftatutes  now  in  force 

"/*  X-«w«t   «  concerning  bankrupts." 

^  C?  Ann.c^  12.  %  \n  No  merchant,  or  other  trader  within  the 

dcfcription  of  the  ftatutes  againft  bankrupts,  who  (hall  put  hioH 
felf  into  the  fervice  of  any  ambaflador  or  publick  minifter,  fliaD 
haire  any  benefit  of  this  ad. 

By^a/.  4.  G.  3.  r.  33.  $  i.  ^  Any  fingle  creditor,  or  two  or 
^  nM»e  creditors  being  partners,  whofe  debt  ihall  amount  to 
^  loo/.  or  upwards;  or  any  two  creditors  whofe  debts  fiiaU 
**  amount  to  15c/.;  or  any  three  or  more  creditors  whofe  debts 
^  flril  amount  to  200/./  of  any  perfon  deemed  a  merchant,  Isfc^ 
^  having  prrmlcgr  of  pariiament,  at  any  time  upon  affidavit 
**  being  made  and  filed  of  record  in  any  of  his  majefty^s  courts 
^  at  Wfjimin/^^y  by  fuch  creditors,  that  fuch  debt  is  juftly  dues 
^  and  that  every  fuch  debtor,  as  they  vcnly  believe,  is  a  merchant» 
M  &4%,  may  fue  out  of  the  fame  court  fummons,  or  an  orignial 
*<  bill  and  fumroons  againft  fuch  merchant,  isfc.^  and  fervq  him 
^  with  a  copy  thereof ;  and  if  fuch  merchant,  fie.  fliall  not, 
^  witlun  two  months  after  perfonal  fervice  of  fuch  fununon% 
<*  pay,  fecure,  or  compound  for  fuch  debt,  to  the  fatisfa^Hon  of 
**  fuch  creditor;  or  enter  into  a  bond  in  fuch  fum,  and  widi 
■<  two  fuch  fuffident  furetics,  as  any  of  the  judges  of  that  court 
^  out  of  which  fudi  fummons  fliall  iflue  (hall  appmve  of,  to  pay 
^  fuch  fum  as  (hall  be  recovered  in  fuch  action,  together  wito 
^  cofts,  he  (hall  be  accounted  and  adjudged  a  baakrvpt  from  the 
^  liaie  of  iht  feivicc  of  fuch  fuunotts*'^  2- 
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^jjlat.  5.  G.  a.  c.  30,  §  24.  "  If  any  bankrupt,  after  ifllilng 
•*  any  commiffion  againft  him,  pay  to  the  perfon  who  fued  out 
•«  the  fame,  or  otherwife  give  or  deliver  to  fuch  perfon  goods  or 
•*  any  other  fati'sfaftion,  or  fecurity  for  his  debt,  whereby  fuch 
•*  perfon  fuing  out  fuch  commiffion  (hall  privately  have  and  re- 
•*  ccive  more  in  the  pound,,  in  refpeft  of  his  debt,  than  the  other 
*'  creditors,  fuch  payment  of  money,  ^c.  fliall  be  deemed  and 
**  taken  to  be  fuch  an  aft  of  bankruptcy,  whereby  on  good  proof 
"  thereof  fuch  commiffion  (hall  be  fuperfeded,  arid  it  ihali  be 
**  lawful  for  the  Lord  Chancellor  to  award  to  any  creditor 
**  petitioning  another  commiffion;  and  fuch  perfon  fo  taking 
'<  fuch  fatisfadion  as  aforefaid,  ihall  forfeit  and  lofe  as  well  his 
*^  whole  debt  as  the  whole  he  (hall  have  taken  or  received,  and 
*^  (hall  pay  back  and  deliver  up  the  fame,  or  the  full  value  thereof, 
'^  to  fuch  perfon  as  the  faid  commiffioners  afting  under  fuch 
**  new  commiffion  (hall  appoint,  in  truft  for  and  to  be  divided 
'<  amongft  the  other  of  the  bankrupt's  creditors  in  proportion  to 
«  their  rcfpeftive  debts/'] 

Nofet  It  is  provided  in  the  latter  end  of  the  ftatute  of  21  Jac.  i. 
cap,  19.  «  That  that  aft,  and  all  other  afts  heretofore  made 
**  againft  bankrupts,  (hall  extend  to  ftrangers  bom,  as  well 
"  aliens  as  denizens,  as  efTeftually  as  to  natural-born  fubjefts, 
^^  both  to  make  them  fubjeft  to  the  laws  as  bankrupts,  as  alfo  to 
*^  make  them  capable  of  the  beneiit,  or  contribution  as  creditors, 
•*  by  thcfe  laws." 

Upon  thefe  ftatutes  which  defcribe  a  bankrupt  there  have  For  though 
been  feveral  refolutions,  efpecially  in  the  common  law  courts,  Jl^^commir- 
the  judges  being  the  proper  expofitors  of  all  afts  of  parliament ;  cia?e  him  a 
and  therefore  the  ufual  method,  when  bankruptcy  is  denied   is  for  lunkmpt^ 
xny  Lord  Chancellor  to  order  it  to  be  tried  in  a  common  law  ^^^y^ 
court,  on  an  iflTue,  bankrupt^  or  not  *  ?  Co.  hi,  «. 

*  Or  by  adlon  of  trover,  at  the  fait  of  the  baDkrapt,  againft  the  aiSgnees,  or  the  meflenger* 

[Every  perfon  bein?  a  trader,  and  capable  of  making  binding  Expsm 
contrafts,  is  liable  to  become  a  bankrupt ;  as  a  nobleman,  mem-  ^^!^^ 
bcr  of  the  Houfe  of  Commons,  clergyman,  i^c.         Hanke/S.  jonei,  Cowp!  74$^ 

Infants  and  married  women  cannot  be  bankrupts.  ^^  f^*^' 

''  Sydebo- 

tham,  X  Atk*  X46«    Bull.  Ni,  Pru  3S.    R.  r.  Cole,  i  Ld.  Ray«.  44.1* 

As  to  the  latter,  however,  there  are  exceptions;  for  ^  feme  Sfcffsrta 
^ert  in  London^  being  a  fole  trader  according  to  the  cuftom,  is  ^^^^^ 
liable  to  a  commiffion  of,  bankrupt,  and  her  feparate  cffefts  in  La  vie  V.    ^ 
tnidc  may  be  feized  and  applied  to  the  payment  of  her  own  debts  Phiiipi,  3 
contrafted  in  fuch  feparate  trade.  ,  BL  RepfsTo*.  Tc! 

There  is  alfo  another  exception  qf  a  more  doubtful  nature,  Co.^irif|. 
^bcre  ^  feme  covert^  \iwts  apart  from  her  hufband,   afting  as  ''"f^^'^^'s 
^  feme  file,  he  not  being  liable  to  her  debts.     If  a  woman  under  *°' 
tbefe  circumftances,  though  not  the  wife  or  daughter  of  a  free- 
nan  of  London^  enters  into  trade,  and  contrafts  debts,  it  feems 

VoL-L  C  c  that 
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chat  (he  U  liable  to  a  commifiion  of  bankruptqr.  The  ftatoM 
contain  no  exception  either  of  an  infant  ox  feme  covert ;  their  in- 
capacity to  be  made  bankrupt  arifes  from  the  operation  of  lav, 
which  declares  them  incapable  of  making  binding  contrads.  The 
criterion,  therefore,  of  a  /erne  covert  being  capable  of  coming 
under  the  bankrupt  laws,  appears  to  be  her  liability  to  be  toed 
to  execution  for  the  debts  (he  has  contracted  during  coYcrtuit. 
A  commifiion  of  bankruptcy  is  confidered  as  a  ftatute  extcutioo. 
If  a  married  woman  is  fo  circumftanced  as  to  be  fabjed  to 
a  common  law  execution,  there  does  not  appear  to  be  any  reafon 
why  (he  (bould  not  likewife  be  fubjed  to  a  ftatute  execution. 
Kspmru  And  upon  this  principle  it  is  prefumed  Lord  Chancellories^ 
Cjeen°S.  ^^^^^^  ^^  '^^  ^^^^  of  Mrs.  Fitzgerald,  in  1772,  where  it  appeared 
that  Richard  Fitzgnald^  hufband  of  Anne  Fitxgerald^  having  for 
fome  years  carried  on  the  bufinefs  of  a  linen-draper  in  S/.  G'ia 
in  the  Fields,  in  the  county  oi  MiddUfex,  on  the  14th  Jforri 
1768,  agreed  upon  a  feparation,  when  articles  were  according 
entered  into  for  that  purpofe,  and  executed  by  and  between 
them ;  by  thefe  articles,  Fitzgerald,  in  order  to  make  prorifion 
for  his  wife  and  children,  and  in  con(ideration  of  600/.  thenbf 
him  taken  to  his  own  ufe  out  of  his  eftate  and  ( (kGts,  affigned 
to  tniftees  all  his  ftock  in  trade,  houfehold  goods,  and  all  fiuns 
of  money  due  to  him,  and  then  outftanding  on  his  books,  toge« 
ther  with  the  faid  books,  and  the  leafe  of  his  houf^^,  upon  truft 
for  the  faid  Anne,  as  her  own  feparate  eftate,  to  be  difj^;ofed  of  as  ibe 
ihould  think  fit,  and  to  be  by  no  means  fubjed  to  the  debtS} 
control^  or  intermeddling  of  her  faid  hufband.  And  it  was 
thereby  furtlier  agreed,  that  the  faid  Anne  (hould  have  the  liberty 
of  trading  without  any  interruption  from  her  faid  hufband,  fbe 
paying  all  the  debts  then  owing  by  him  in  trade,  and  maintain- 
ing their  children  at  her  own  expence,  and  faving  him  hannkb 
from  the  fame,  and  from  all  contra£ts  and  agreements  to  be 
thereafter  entered  into  by  her,  either  in  the  way  of  trade  or 
otherwife.  The  feparation  took  place,  and  the  hufband  receired 
the  600/.  to  his  own  ufe ;  and  they  ever  after  lived  feparate  and 
apartjirom  each  otlier,  and  he  went  to  the  Eaji-hidies.  The  faal 
(»)  Tl^eiii-  Anne  was  left  in  pofi'eflion  of  efFecls  to  the  amount  of  900/.,  to 
thority  of  \^  employed,  and  which  were  employed  by  her,  in  the  faii 
liath  been  trade ;  and,  by  buying  and  felling  goods  in  that  trade,  (he  got 
eonHincd  hcr  living  and  maintenance  for  herfelf  and  children,  continuiflf 
^\^\l'\  '^^  ^^'  huibanii's  houie,  and  there  carrying  on  the  buiincfs « 
5i  'ns.  a  linen-draper,  on  her  OMm  account,  and  in  her  own  name,  as  a 

Rint;i!ca4  fole  trader,  ne^r  four  years.  In  December  1771,  a  commiffionoi 
boro^"h^'  bankrupt  was  taken  out  again  ft  her,  when  the  commillioncra  r> 
Co.  £..••♦-  fufed  to  find  her  a  bankrupt,  bccaufc  (he  was  z  feme  covert  ifr 
rxftL^vx^  Cding  in  the  counxj  of  MiJJIfex,  and  not  sl  feme  fole  merchant 
^riU.^^'  trading  in  the  city  oi  Londcn :  but,  upon  petition  to  the  UiA 
^zo6ks,\ytd.  Chancellor  (counsel  being  heard  on  both  fides),  his  lordfhip  ordered 
3^  Cor-  the  commiflioners  to  proceed  to  find  Mrs.  Fitzgerald  a  banknipti 
■iu^*iT«  •"^  **^  meflenger  to  take  poiicflion  of  her  effects :  and,  accord* 
Rr^  $•       higly^  ihe  was  afterwards  declared  a  bankrupt  (« )• 

A.fliocmaiff 
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Bul  If  ^fem^  fok  trader  commits  an  aft  of  bankruptcy,  and  Co.  Ban^t- 
ifterwards  marries,  and  lives  with  her  hufbaml,  (he  cannot  be  ^*^'  ^^'» 
bade  bankrupt.     A  commiflion  of  bankrupt  iiTued  2oth  December  p^rte  Mear^ 
1785,  againft  Frances  Mear,  by  the  name  of  Frances  the  wife  of  23^  J"'y 
Henry  Mear  of  Mofeley  in  the  pariih  of  Tardley^  in  the  county  of  *7*7- 
Varwicky  before  her  intermarriage  known  by  the  name  oi  Frances 
Piper  of  Birmingham^    in    the  county  of  Warwick^    innholder. 
She  had  before  her  marriage  kept  an  inn  in  Birmingham^  but  ha4 
ledined  bufinefs  on  27th  December  1784,  previous  to  tlie  date  of 
he  commiflion,  and  on  14th  February  1785,  had  intermarried  with 
Henry  Mear.    The  aft  of  bankruptcy  was  proved  before  the 
x>mmiffioner$  to  have  been  committed  in  05lober  1784.     Mear 
md  his  wife  petitioned  to  fuperfede  the  commifiioii,  alleging  that 
richer  the  petitioning  creditor's  debt,  the  trading,  nor  the  a£k 
sf  bankruptcy,  could  be  proved,  and  alfo  relying  upon  the  illega- 
lity, of  the  commiflion,  as  having  been  iflued  againfl:  a  married 
^oman.    The  Lord  Chancellor  was  of  opinion,  that  the  com- 
nifGon  was  illegally  iflued  againfl  the  faid  Frances  Mear^  upon 
the  ground  of  her  marriage;  and  therefore  it  was  ordered  to 
be  fuperfeded,  without  going  into  the  other  objeftions. 

An  executor  of  a  trader,  who  merely  difpofcs  of  the  teftator's  \  Atk.  io«; 
ftock,  or  buys  things  for  the  purpofe  of  meliorating  it,  is  not  li-  ^^^^  ^*^ 
able  to  be  a  bankrupt.]  Teftator*o^ 

deied  the  ititdue  of  his  eftate  to  be  employed  in  carrying  on  his  trade  t  This  refiJae  is  liable  for  all  th« 
iebti  of  the  trade.  Hankey  v.  Hammond,  at  the  Rolls,  1785.  In  Hankey  t.  Twogood,  Mich* 
*7'S>  Lord  Thutlow  ezpreifed  the  fame  opinion ;  and  alfo  intimated,  that  the  executor  carrying  on  the 
trade  with  it  mi^bt  ht  a  bankrupt,  even  though  his  name  did  not  appear,  and  that  he  Would  be  per- 
bully  liable  fot  the  dcbia.    Co.  Bankrupt  Laws,  84. 

A  (hoemaket  is  within   13  E/iz.  cap.  7.,  for  te  lives  by  his  Cro.  En«. 
credit  in  buying  leather,  and  felling  it  again  in  flioes,  and  not  on  ^^'  P^-  ^* 
his  manual  labour  only,  as  labourers  and  hufbandmen  do;  for  31.pi.  i. 
the  thing  bought  and  fold  under  different  forms  is  the  leather ;  %  Mod.  330. 
uid  though  the  flioemaker's  labour  (a)  is  employed  in  the  altera-  [  W  The 
ion  of  the  form,  yet  men  do  not  contract  for  the  labour,  but  for  this  cafe,  ig 

it  thing  itfelf;  onl^  in  me- 

Jioration  of 
commodity^  and  rendering  it  more  fit  for  fale.    A  batcher  hath  been  holden  to  be  a  trader  wichiit 
^btutei ;  and  this,  though  the  court  ejcprcHed  themfclves  very  fenfible  of  the  inconvenience  of  ex- 
'*  If  the  bankrupt  Jaws  to  perfons  wbofe  iiving  is  undoubtedly  gotten  by  mechanical  labour^  with  a 
re  of  baying  and  felling.    DaJley  v.  Smith,  4  Burr.  2148.] 

•  ... 

weaver  and  dyer  are  \vithin  the  ftatute^  for  they  get  their  Cro.  jac. 
ing  by  buying  and  felling,  and  therefore  may  hare  an  adlioh  for  S^**  P*«  ^* 
"*  Ig  thcin  bankrupt. 

one  covenants  with  the  king  to  viftual  the  fleet  at  a  certain  Ycnt.  ayo, 
,  and. thereupon  buys  up  a  great  quantity  of  provifion,  bfc.  L-ttiet^^i** 
ign  with  the  furplus  he  Viftuals  merchants,  yet  being  origi-  eafc^jwi. 
"  defigped  for  tjbc  ufc  of  the  navy,  it  will  not  makfe  him  a  j«<«8«i* 
'  wimin  the  z&. ;  and  it  is  one  ad;  or  contrail  only,  and  not 
itinued  trading. 

^n  inn-kceperj  as  fuch,  can  be  no  bankrupt ;  for  though  he  Cro.  Car. 
f8  provifions  to  be  fpent  in  his  houfc,  yet  he  does  not  properly  ^^^'  J°""* 
'  them,  biit  iitters  them  at  fuch  rates  as  he  thinks  reafonable4  and  Prati, 

C  C  2  and 
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March  35.  and  thc  attendance  of  his  fervants,  furniture  of  his  houfc,  ^^ 
TOO  i!?^  ^^^  ^^  ^  confidercd  5  and  thc  ilatutcs  only  mention  merchanis 
adjudged  '  that  ufcd  to  buy  and  fell  in  grofs,  or  by  retail,  and  fuch  as  get 
between  their  living  by  buying  and  felling;  fo  that  their  principal fub- 
TriiK^  fiftence  is  by  buying  and  felling  :  Now  the  contrafis  widi  inn- 
Comb.  181.  keepers  are  not  for  any  commodities  in  fpecie,  but  they  are  coc- 
*•  C.  trafts  for  houfe-room,  trouble^  attendance,  lodging,  and  ncccf- 
1^  Q^ '  ^*^*  faries,  and  therefore  cannot  come  within  the  deCgn  of  fadi 
t  Show.  words,  fince  there  is  no  trade  carried  on  by  buying  and  bartering 
j^68.  S.C.  commodities ;  and  though  in  this  cafe  a  jury  (hould  find  that  die 
S.c.  s^'  inn-keeper  got  his  living  by  buying  and  felling,  it  would  notbiiog 
10^.  S.  c.  him  within  thc  ftatute,  for  the  reafons  aforefaid. 

Skin.  aoi. 

8.  P.  Luton  ▼.  Bigg.  Upon  the  authority  of  thefe  caib,  it  hath  been  adjudged^  contnif  to  n 
•^iV^ opinion  of  Ld.  Ho!t,  in  i  Ld.  Raym.  2S7.  and  12  Mod.  I59«»  that  a  viBuslUry  q9MviS»slkr,'tt 
not  an  objcd  of  the  bankrupt  Jaws,  even  though  he  may  occafionally  fell  liquott  out  of  tb 
Iwafe  in  fmall  retail  quantities,  if  the  (ale  be  confined  to  particular  friendt.     Saoalerfoa  t.  Rovb, 

4  Borr.  2064.  Perking  ▼.  Prodor,  2  Wilf.  382.  But  if  an  Imn^ht^er  or  a  viBaaller  ieli  ii^aon  oit 
of  the  houfe  to  any  ctu  who  applies,  that  will  fubjc^  them  to  the  laws,  hownrer  (mail  the  quaocitia  Ufi 
may  happen  to  be.  Patman  ▼.  Vaughan,  1  Term  Rep.  572.  Prieft  ▼.  Pidgcon»  B.R.  I1G.3. 
Wiikt  ▼.  tdinonds,  B.  R.  13G.  3.  1773*     Co.  Bankrupt  Laws,  49. 

Comb.  181.  [A  fchoolmafter  who  buys  books  to  fell  to  his  fcholars;  ortbe 
3  Mod.  327.  o^raer  of  a  mine  who  buys  candles  to  fell  to  his  workmen^  cannot 
w'aikw'T.    be  bankrupts-] 

Harvey,  22d  November  17S8.  Extsrtt  Craddock,  21ft  Dec.  1792.  Co.  Bankrttft  Lnfs,  74*  ^ 
wasfbrmei  ly  lK>lden,  that,  if  the  buying  and  felling  be  infr»pftwn  to  any  other  way  the  party  hath  ot  ilriafr 
be  may  be  a  bankrupt  \  and,  upon  this  principle,  a  farmer,  who  bought  and  (bid  Tery  large  qaandtia  of 
fuch  things  as  were  the  produce  of  his  farm,  was  adjudged  a  bankrupt     Mayo  t.  Archer,  1  Str.  51s* 

5  Mod.  46.   S.  C.     BukaU  t.  Hogg,  3  Wilf.  146.  S.  F.j  but  fee  infrm. 

3  Mod,  155.       A  carpenter  that  fells  wrought   timber  feems  to  be  with- 
in the  ftatute,  for  he  fdls  the  m<)tenals9  though  altered  by  his 
(«)  But  a      workmanfliip,  fo  th;it  he  gets  his  living  by  buying  in  and  felling 
ihjp-caipcn-  ^jm  jj^^  timber;  but  ctherwifc  it  feems  it  is  of  a  mere  working 

ter  u.     Ld.  '  ' 

Raym.  741.  [p,  Carpenter. 

Sid.  411.  The  buying  part  of  a  fri'.p  makes  no  trading,  becaufe  it  is  no 

Vent.  29.  buying  and  felling  wit!ii::  ilic  ftatute  ;  but  tlie  buying  part  in  tlic 
Comb.  iSi!  ^"P*  ^"^  ^^^  party's  c.r.ployiug  it  in  carrying  and  re-cairving 
S.F.  goods  for  himfclf,  is  an  evidence  cf  trade,  becaufe  thc  cxpon- 

atlon  and  importation  of  goods  is  the  bullnefs  of  a  merchant: 
but  if  a  man  buys  a  part  of  a  ililp  which  he  lets  to  freight,  this  is 
no  evidence  of  trade,  for  there  is  no  exponation  or  importation; 
and  if  he  repairs  a  (hip,  which  is  uiual  oif  the  credit  of  the  bot- 
tom, and  afterwards  takes  a  (hare  in  it  for  his  debt,  and  employs 
thc  (hip  in  exportation,  it  has  been  hcLieii  by  fome,  that  tir«^ 
this  is  compullory  upon  him,  having  no  other  way  to  obtain  h^s 
debt,  it  fhall  not  be  token  as  an  evidence  of  trading,  becaufe  i^^* 
only  accidental,  and  not  the  way  the  party  hath  put  himfelf  in  to 
get  his  livelihood. 
March  55.        A  man's  buying  aivl  felling  brings  him  not  witliin  the  ftatutcs> 
^"^  ^oVa     ^^^  ^y  intend  fuch  as  gain  the  grcateft  part  of  their  livioj 
3^^'.  ht^^   thereby ;  and  therefore  wlierca    am^cr  [h)  bought  and  fold  catdCf 
(Rttt,iot«t«r  It  was  adjudged  that  he  was  not  a  bankrupt,  for  a  fiurmer  is  d^ 
cai^, ithaih  ^ijhia  tiic  ftaiutes,  b.-caufc  he  only  fells  thc  profits  ori^io^^T 


raifed  from  the  ground  ;'  and  if  he  buys  in  commodities,  and  fells  biiAd,  that 
them  again,  this  is  only  accidental.  ^l  [*^^^  ^^ 

11  DOt  material :  that  the  true  criterion  is,  whether  the  party  means  to  fell  (with  a  view  to  profit) 
to  any  perfon  whp  applies  for  the  commodity  in  which  he  prorefTeth  to  deal*  The  intention  of  the  party 
to  trade  in  fuch  commodity,  is  a  queftion  of  fad  to  be  left  to  a  jury.  As,  where  a  farmer  bought 
horfes  not  calculated  for  the  fanning  bu/inefs,  and  for  the  exprcfs  purpofe  of  felling  again,  it  waa 
holden,  that  he  made  himfelf  an  obje£^  of  the  bankrupt  laws :  whether  more  or  fewer  inftancea 
of  his  (0  buving  and  felling,  it  was  faid,  was  proper  for  the  confideration  of  the  jury.  Bartholomew 
?.  Sherwood,  z  Term  Rep.  573.  {6)  Sec  Sttt.  5  G.  2.  c.  30.  f.  40.  [A  perfon  buys  cattle  at  a 
fair,  keeps  them  three  or  four  days,  and  then  drives  them  to  another  fair  to  fell  thcm|  he  is  a  drover 
within  thia  ftatute  of  5  G.  2.,  and  cannot  be  a  bankrupt.    Bull.  Ni.  Pri.  39.] 

[If  a  man  manufactures  the  produce  of  his  own  land,  as  a 
neceflary  or  ufual  mode  of  reaping  or  enjoying  that  produce,  and 
bringing  it  advantageoufly  to  market;  he  (hail  not  be  confidered 
as  a  trader,  though  he  buy  the  neceflary  ingredients  and  mate- 
rials to  fit  it  for  market;  as  in  the  cafe  of  a  farmer  buying  rennet 
and  fait,  to  convert  his  milk  into  cheefe;  or  making  his  apples  into 
cyder.     So  in  the  cafe  of  alum  works ;  the  rude  mafs  of  which  Newton  v. 
is  the  rock,  which  is  dug,  burned,  fteeped,  and  boiled  in  lead,  p*^^'''. 
and  then  mixed  with  kelp,  lees,   and  urine.     Such  alfo  is  the  rutttaws, 
cafe  of  coal-mines  (/i),  where  raiting  the  coals  out  of  the  pit  is  76*  (<i)Port 
as  necefiary  to  the  enjoyment  of  that  fpecics  of  produce,  as  reap-  ^'vvifr^e' 
ing  and  threihing  corn  is  to  the  enjoyment  of  corn.     But  where 
the  produce  of  tne  land  is  merely  the  raw  material  of  a  manu- 
{a£iure,  and  ufed  as  fuch,  and  not  as  the  mode  of  raiting  fuch 
produce,  where  the  foil  is  manufactured  and  converted  into  quite 
another  thing,  there  in  truth  the  party  is  and  ought  to  be  con- 
fidcred  as  a  trader.     And  fuch  feemsto  be  the  cafe  of  brick- 
making.     With  refpeft  however,  to  this  fpecies  of  manufacture, 
cafes  have  arifen,  wherein  the  queftion.  Whether  it  will  bring  a 
man  within  the  bankrupt  laws  ?  hath  been  much  agitated:  and  as 
this  queftion  hath,  from  accident,  not  being  finally  fettled,  we 
(hall  ftate  the  fafts  at  large.    Upon  a  petition  for  a  new  trial,  an  ^x  parte 
ifluc  having  been  direCted  to  try,  whether  the  petitioner  was  or  f  p"  ch' 
was  not  a  bankrupt,  it  appeared  from  the  report  to  have  been  Rep.  173'. 
proved,  that  the  petitioner,  who  was  a  farmer,  renting  a  farm  of 
upwards    of  100/.   a-year,    made  bricks  of  earth  taken  off  the 
wafte  wrichout  any  licence  from  the  lord  (to  whom  he  afterwards 
paid  a  contideration) ;  that  he  ufed  a  kiln  for  the  purpofe,  not 
built    by    him  himfelf,  an^  had,  at  various  times,  made  from 
40,000  to  70,000  bricks  every  year,  and  fold  different  quantities, 
ibmetitnes  only  to  certain  perfons,  and  fomctimes  generally  to  all 
who  came  for  them.     It  was  further  in  evidence,  that  the  kiln 
was  a  fmall  one,  not  fit  for  making  more  than  7000  bricks  at  a 
time.      One  of  the  witnefles  fwore  he  was  employed  by  the  bank- 
rupt to  make  bricks  at  a  certain  price,  and  that  he  fold  them  at 
an  advanced  value.     Mr.  Juftice  Bullery  who  tried  the  caufe,  told 
the  jury  that  the  queftion  was.  Whether  the  bankrupt  kept  a  pub- 
lick  fale   kiln  ?  if  he  did,  it  was  a  trading  within  the  bankrupt 
laws  ;   but  if  it  was  a  mere  private  kiln  for  his  own  ufe,  and  that 
having  too  many,  he  had  only  fold  to  a  neighbour,  that  would 
Dot  be  fuch  a  trading.    The  jury  found  that  it  was  a  public  fale- 
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kiln,  and  gave  a  verdifl  for  the  aflignces;  and  Lord  TltarbwefC, 
refufed  to  grant  a  new  trial.     «  Purchafing  the  earth,''  faid  Ida 
}ord(hip,  <<  niight,  and  he  thought  it  would  be  holden  to  be  for 
<<  the  purpofe  of  carrying  on  the  trade  of  a  brick-maker.     Here 
<'  the  earth  was  not  indeed  purchafed,  but  taken  by  way  of  tiet 
<<  pafs,  purged  by  the  fubfequent  confiderationy  wluch  woal4 
<<  amount  to  obtaining  a  licence^  and  that  brings  it  within  the 
<<  bankrupt  laws ;  that  it  was  not  to  improve  his  own  eftate,  but 
<'  a  purchafing  of  the  earth  by  licence,  ancillary  to  carrying  oq 
^<  the  trade  of  a  brick-maker/' 
Co.  Pamk'        In  the  cafe  of  Parker  v,  Welis^  there  was  a  fpecial  verdifi, 
6?'fT[^m  w^hic^  ^2X^6.  a  demife  from  the  Archbifliop  of  Canterbury^  in  the 
Rep.  34.  I    year  1767,  to  John  Parker ^  the  father  of  the  plaintiff,  of  an  cx«» 
Br.Ch.Rep.  tenfive  farm  of  800  acres,  in  which  there  was  a  parcel  of  l»ick 
'^^*  ground,  for  21  years.     It  dated  fimilar  demifes  to  John  Parker^ 

(he  father,  prior  to  that  in  1 767  s  aad  alfo  a  fubfequent  fimilar 
one  to  the  plaintiff  in  1780:  it  ilated  further,  that  one  WllBam 
Berandj  for  twenty  years  and  more,  before  the  year  1 768,  rented 
the  faid  parcel  of  brick  ground  from  the  faid  John  Parker^  the 
father,  and  made  and  fold  bricks  there.  That  the  faid  W^ 
Berand  died  in  1 768,  and  upon  his  death  the  plaintiff  took  the 
{aid  brick  ground  into  his  own  poffeilion,  and  then  and  there 
bought  certain  materials  and  ncceffary  things,  which  were  of  the 
faid  ]l\  Berand y  in  his  life-time,  ufed  in  making  bricks  there 
at  the  valuation  of  130/.,  and  then  and  there  made  bricks 
and  tiles  of  the  earth  there,  and  fold  them ;  and  that,  during  the 
time  the  plaintiff  To  held  the  faid  land,  he  made  bricks  and  dks 
for  fale  of  the  earth  or  clay  arifmg  from  the  brick  grounds^  and 
bought  fand  and  fuel,  which  were  neceffary  ingredients  for  con- 
verting the  earth  and  clay  into  bricks  and  tiles.  Upon  thefe  fa£b 
the  court  of  C.  P.  gave  judgment  for  the  plaintiff,  holding  that  be 
was  not  a  bankrupt,  the  bufinefs  of  brick-making  being  carried 
on  by  him,  merely  as  a  tnM  cf  e/ijcying  the  profits  of  a  real  efiaitm 
This  judgment,  however,  was  reverfed  by  the  court  of  A".  J8. 
Upon  a  writ  of  error  from  the  judgment  of  this  laft  courts  die 
fcliowing  queflious  were  put  to  the  Judges,  by  order  of  tbe 
Hcufe  of  Lords,  ift,  Whether  the  finding  on  this  verdi£i  be 
fuiLcient  whereupon  to  give  final  judgment  ?  ad.  If  the  finding 
bo  inlufHcient,  what  award  ought  to  be  made  on  fuch  finding  r 
3d,  If  the  finding  be  lufncient,  whether  upon  fuch  finding  die 
pl:L:ntlff  in  error  appears  to  be  a  trader  within  the  true  intcnc 
Dom.  Proc.  and  meaning  of  the  flatutes  concerning  bankrupts  ?  The  judges 
J5ih  May  prefcnt  were  tmanimoufly  of  opinion  on  the  firft  queftion,  in  the 
'^  ^'  negative  ;  and  upon  the  fecond,  that  a  vemre  facias  de  novo  ougfal 

to  be  awarded  \  whereupon  the  judgments  both  of  the  court  of 
C.  P.  and  of  K.  B.  were  reverfed  ;  and  it  was  adjudged,  that  the 
court  of  Kings  Bincb  do  award  a  venire  facias  de  novo.  The 
plaintiff  did  not  proceed  on  the  venire  facias  de  novo,  but  another 
aellon  was  brought  by  agreement  of  the  parties  in  the  court  of 
K*  B.  BuIIer^  J.,  previous  to  fumming  up  the  evidence,  told 
the  jury,  there  were  three  queftions  for  ^em  to  determine. 

10  I  ft.  Whether 
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ift,  \^eAcr  Parler  carried  on  the  trade  of  making  and  fcUing 
bricks  and  tiles  for  fale,  for  the  purpofe  of  drawing  a  profit  there- 
from? 2d,  How  long  he  carried  on  trade  for  that  purpofe, 
whether  from  the  23d  of  June  1 768,  when  Berand  died,  to  the 
time  of  his  abfconding,  which  was  on  7th  January  1783,  or 
ftom  what  time  to  what  time  ?  3d,  Whether  he  was  a  joint  oc- 
cupier of  the  farm  with  his  father,  or  the  father  had  the  fole  be- 
neficial enjoyment  of  the  farm  to  his  death  ?  ift.  The  jury  found 
diat  the  plaintiff  did  carry  on  the  trade  of  making  bricks  and  tiles 
for  fale,  for  the  purpofe  of  drawing  a  profit  therefrom,  ad. 
That  he  carried  on  the  trade  for  that  purpofe,  from  the  23d  of 
June  1768,  when  Berand  died,  to  Michaelmas  17785  that  he 
ceafed  to  make  bricks  at  Michaelmas  1778,  and  he  alfo  ceafed  to 
fell  them  on  the  fame  day.  3d,  That  the  father  had  the  fole  en- 
joyment of  the  farm  to  tnc  time  of  his  death.  This  finding  was 
to  have  been  drawn  up  as  a  fpecial  verdi£^;  but,  as  it  appeared 
that  Mr.  Parker  had  left  oflF  brick-making  before  the  petitioning 
creditor's  debt  accrued,  the  defendants  waved  a  fpecial  verdi£b, 
and  a  general  one  was  entered  for  the  plaintiflf.  Another  com- 
miffion  was  afterwards  taken  out  by  a  creditor,  prior  to  Parker^^ 
quitting  brick-making,  which  commiifion  was  fubmitted  to. 

A  perfon  who  hath  dealt  merely  in  running  and  fmuggling  Ex  parte 
goods,  though  it  is  an  offence,  and  contrary  to  an  aft  of  parlia^-  Mcy™ot, 
ment,  is  ftill  a  trader  within  the  meaning  of  the  bankrupt  afts,  *  ^   '  ^^ 
and  liable  to  a  commiflion. 

Lord  Hardwcke  was  inclined  to  tliink  a  pawn-broker  within  Hielimoic 
the  bankrupt  afts,  and  efpecially  within  the  39th  claufc  of  5  Gee,  2.,  ^'  ^ ''^^i 
the  words  of  which  are,  *<  Whereas  perfons  dealing  as  bankers, 
*'  brokers,  and  faftors,  are  frequently  intruded  with  great  fums 
*^  of  money,  and  with  good^  and  effefts  of  very  great  value  be- 
"  longing  to  other  perfons  \  it  is  hereby  further  enafted,  that 
*'  fuch  bankers,  brokers,  and  faftors  (hall  be,  and  hereby  are  de- 
'^  clared  to  be,  fubjecl  and  liable  to  this  and  other  the  ftatutes 
"  made  concerning  bankrupts."  For,  he  faid,  though  pawn- 
brokers are  not  exprefsly  named,  yet  the  general  word  broker  is 
the  genus,  and  all  other  kinds  of  brokerage  the  fpecies. 

The  ciaufe  in  5  Geo.  2.  relating  to  dealers  as  bankers,'  took  its  Expartt 
tifcfrom  that  part  of  21  J.  i.,  relating  to  fcriveners,  who  were  Wiifon, 
more  numerous  than  in  latter  days  \  for  bankers  having  taken  upon  *      ***  * 
them  to  a£l  as  fcriveners,  have  made  it  neceffary  for  the  legifla- 
ture  to  add  bankers ;  and  a  perfon  afting  as  a  banker  will  be  con- 
fidered  as  fuch,  although  he  does  not  keep,  an  open  (hop. 

Drawing  and  re-drawing  bills  of  exchange  may  or  may  not  be 
txercifing  trade  and  merchandife:  It  depends  upon  circumitances ; 
it  is  a  quedion  of  law  upon  the  fa£l.    Drawing  and  re-drawing  RHardfoa 
for  large  fums,  and  for  a  long  time,  though  no  commiffion  mo-  T*  ®"^- 
ncy  be  allowed,   it  was  adjudged  would  make  a  man  a  bank-  ,X'Han- 
nipt  5  /ecus J  where  a  party  drew  bills  upon   his  own  account,  kcyv.jonw, 
at  the  expeoce  of  paying  a  quarter  per  cent,  commiflion,    be-  ^^^f'  745* 
Cd^s  intcreft  at  5  per  cent^  for  their  being  difcounted,  and  bor- 

C  c  4  rowed 
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rowed  dccommodadon-notes  in  exchange  for  his  own  to  the 

fame  amount. 
Colt  ▼.Net-      Buying  and  felling  bank  ftock  or  other  goveniment  fecuritiea 
Wms-^ior.  ^*^^  ^^^  make  a  man  a  bankrupt. 

Bird  T.  Lord  C.  J.  Holt  inclined  to  think  that  a  (hare  in  the  ftationei^s 

1^?Ra  m.  company  would  not  make  a  man  a  bankrupt ;  but  Lord  Keeper 
851.  Wright  held  otherwife. 

Com.  Dig.  A  man  who  lives  by  buying  only^  or  felling  only,  cannot  be  a 
^^^f^«*-    bankrupt. 

Sfnaii  T.  There  can  be  no  fuch  thing  as  an  equitable  bankruptcy  ;  it  muft 

Palm.  315.  If  a  man  contrads  a  debt  while  he  is  a  trader,  and  after  leaves 

Lev^^iT.*  ^^»  ^"^  ^^^^^  upon  his  eftate  in  the  country,  and  then  abfconds 

Sid.  411.  for  this  debty  he  is  a  bankrupt,  becaufe  he  lived  by  his  trade  when 

Sir  Robert  thc  debt  was  contraftcd ;  but  if  a  merchant  leaves  off  his  trade, 

cafe.  °  \  ^^^  ^^^^^  contra£ls  debts,  and  then  fells  off  the  furplufage  of  his 

Ktb.  451.  goods,  but  hath  neither  fador,  correfpondent,  nor  packer,  he  is 

{a)  ramen      ^^J  jjq  bankrupt. 

Ve^r.  1 66*  I  where  the  fame  cafe  comes  on  again*  the  court  holds  that  he  it  a  btnkmpt ;  otherwiie  cbi 
n'tfchief  would  be  great,  for  men  cannot  take  notice  when  another  witbdrawa  his  trade,  or  when  he 
commands  bis  favors  beyond  fea  to  deal  no  farther  for  him;  but  they  feeing  great  quantities  of  goods 
and'merchandife  in  his  hands,  are  apt  to  truft  him  j  fo  that  it  is  fit  they  ihould  be  reljered  by  the  ftttuto. 

Sid.  411.  If  a  trader  gives  over  his  ttade,  and  then  contrads  debts,  and 
Comb.^465.  ^^^  6°^5  *"*^  trade  again  upon  a  new  ftock,  it  feems  upon  thc 
But  fee  petition  of  fuch  intermediate  creditors  he  cannot  be  made  a  bank<^ 
Dougi.aps.  rupt,  becaufe  fuch  creditors  did  not  truft  him  upon  the  credit  of 

But  if  a  per-  i*      '     i  * 

fon  leaves     nis  trade. 

goods  in  the  hands  of  another  to  be  dlfpofed  of,  and  is  to  be  partner  with  him  in  lofs  and  gain,  he  nay 
be  a  bankrupt,  for  he  ftill  carries  on  his  trade  by  proxy.  Palm*  %%$*  Bat  the  hanog  of  a  joint  ftock 
doei  not  make  a  bankrupt,  without  fome^proof  of  a  difpofal  thereof;  for  otherwife  there  is  no  coai- 
merce  driven.     2  Keb.  487. 

Palm.  325.        If  a  trader  becomes  fecurity  for  another,  he  is  a  bankrupt 

within  the  ftatute,  becaufe  he  is  trufted  upon  the  reputation  of 

his  ftock  and  dealings,  as  well  where  he  is  fecurity,  as  where  be 

contra£ts  for  his  own  debts. 

Kayra.  375.       A  man  buys  in  England  only,  and  fells  in  Ireland^  he  may  be 

anTAmier-    ^  bankrupt,  for  many  merchants  buy  beyond  fea,  and  fell  in  Eng^ 

fon,  2jones,  land  ouly,  and  others  buy  here,  and  fell  oeyond  fea;  for  it  is  trad-* 

141.  s.c.    ing  ^hat  makes  a  man  capable  of  being  a  bankrupt, 

S.  C.  cittd. 

Saik.  no.  A  gentleman  of  the  Temple  went  from  thence  to  Li/hm^  where 
pi.  5.  Bira  Y^Q  turned  faftor,  and  traded  to  England^  and  broke :  It  was 
wick,*^on"a  infixed  upon  that  the  ftatutes  of  bankrupt  did  not  extend  to  pcr- 
triai  at  bar.  fons  out  of  the  realm,  the  fubjeft  of  them  being  cafes  of  arrefts, 
l^**^^^  outlawries,  and  departing  the  realm;  and  that  the  21  Joe,  i. 
iduaantiy  ^'  '9'  which  extends  to  aliens,  is  to  be  underftood  of  aliens 
ruled  by  Ld.  here  :  But  the  court  held  him  a  bankrupt  by  reafon  of  his  trading 
HardwKke,  hjther  and  back  again,  which  gained  him  a  credit  here. 

authority  of  this  cafe,  in  the  matter  of  Aftley,  tx  faru  Smith,  cited  in  Cosrp.  4i02.,  and  tx  feru 

W^iliiajnloo> 
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TVilliaBJaB,  1  Atk.  Si«  And,  conformably  to  thefe  decifions,  it  ii  now  /ettled,  that  if  a  merchant  who 
tndes  to  England^  but  who  is  a  native  of,  and  hath  been  confiandy  refident  in,  a  coantry  not  fubjed  to 
tbe£«f^  laws  concerning  bankrupts,  comes  into  this  country,  and  commits  an  aA  of  bankraptcy,  be 
tewmes  an  objed  of  the  bankrupt  hiws«  Alexander  v.  Vaughaa,  Cowp.  39S.  Inglifs  t.  Grant,  5  Tena 
Kep.  530.  S.  P.  Bat  the  aft  of  bankruptcy  maSt  be  committed  here :  that  cannot  be  committBA 
abraad.    Ibid, 

[But  the  bankrupt's  declaration  of  his  fears  of  being  arrefted,  Ambrofe  r. 

or  of  his  bad  circumftances,  is  not  evidence  of  a  bankmptcy,  ^^if°» 

unlefs  where  it  is  concomitant  with  izGts ;  fucb  as  removing  his  Hard«^67;. 

goodsj  books,  (sV.  or  where  the  bankrupt  himfelf  contefts  the  Cockranv. 

comndffion.  ..  „         . .  ..  Lo»e,  at 

N*  F*  QOt,  Ld«  Kenyon,  3d  Jnne  Z790* 

Departing  the  realm  wiU  not  be  an  ^Gt  of  bankruptcy,  unlefs  Expartg 
done  with  a  view  of  defrauding  or  delaying  creditors :  but  if  it  9*!^*  ' 
appear  that  they  are  in  fad  delayed  by  fuch  abfence,  it  will  be  239.  p'^^ 
ihc  fame  as  if  me  original  departure  had  been  fraudulent.  Bankn^ 

Lawtf  30/ 

Therefore  one  Woodier ^  a  mercer  on  Ludgate^billj  who  fled  be-  Bull.  NU 
yond  fea  for  the  murder  of  his  wife,  whereby  his  creditors  were  ^^^  ^** 
prevented  from  recovering  their  debts,  was  holden  to  have  com-  don  of  this* 
mitted  an  zQi  of  bankruptcy.  cafe  ia 

RaikesT* 
Poreau,  cor^  Bulkr  J.  Ltndam  Sitdngs  after  Tr.  Term  1786.    Co.  Bankn^t  LamSf  9a* 

But  a  trader  going  abroad,  to  avoid  performing  a  duty,  will  Co.  Bmtih* 
not,  therefore,  be  a  bankrupt;  as  if  it  be  to  avoid  an  arreft  upon  ''•/^J^'«w» 
an  excommunicato  capiendo^  or  the  fer\'ice  of  procefs  to  enforce  a  ^^' 
decree  m  Chancery,  unlefs  it  be  a  decree  for  the  payment  of 
money :  but  if  creditors,  by  fuch  abfence,  arc  delayed  and  de- 
frauded, it  then  becomes  an  aft  of  bankruptcy,  according  to  the 
principle  of  Woodier's  cafe,  and  that  above  referred  to. 

Though  a  trader  depart  the  realm  in  good  circumftances,  yet  vin.  Abr. 
if  he  run  in  debt,  and  defer  his  return  in  order  to  avoid  arrefts,  *»^-  Credinr 
this  is  tantamount  to  his  departinc:  in  order  to  defraud  his  ere-  "^ft"^' 
ditors.]  ~^''^^ 

If  a  man  keeps  his  houfe  for  a  long  time,  this  does  ilot  imme-  Palm.  325. 
&tely  make  him  a  bankrupt ;  but  if  he  conceals  himfelf  within  iSaik.  no. 
his  houfc  but  for  a  day,  or  hour,  to  delay  or  defraud  his  creditors, 
he  is  a  bankrupt. 

•  If  there  be  a  procefs  out  againft  a  merchant,  who  thereupon  Cro.£l.  13. 
keeps  houfe  to  fave  himfelf  from  an  arreft,  and  after  goes  out  to  ^2^^  *5- 
Biarket,  and  other  places,  but  hearing  of  a  new  procefs,  keeps 
fioufe  again,  and  after  goes  at  large ;  per  Cur^y  he  is  no  bankrupt, 
kccaufe  though  the  keeping  houfe  is  an  aft  of  bankruptcy  for 
*hich  a  commifTion  might  have  iffued  at  that  time,  yet  by  his 
ping  abroad  it  is  purged ;  and  though  the  ftatute  makes  the 
keeping  houfe  an  aft  of  bankruptcy,  yet  it  muft  be  understood 
of  a  keeping  in  order  to  conceal  himfelf. 

But  if  A,  commits  a  plain  aft  of  bankruptcy,  as  keeping  houfe,  Hopkms  v. 
vS'f.,  though  he  after  goes  abroad,  and  is  a  great  dealer,    yet  EW«iiSaJk. 
that  will  not  purge  fuch  aft  of  bankruptcy,  but  he  will  ftill  re-  [colketi^v. 
Attain  a  bankrupt :  but  if  the  aft  was  not  plain,  but  doubtful.  Freeman,  * 
then  going  abroad,  and  dealing,  &V.  will  be  an  evidence  to  ex-  aTennR*--- 
plain  the  intent  of  the  firft  aft  j  for  if  it  was  not  done  to  defraud  5?*p^- 

creditors^ 
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mcqojvMal  CTcditorSi  and  keq)  out  of  the  way,  it  will  not  be  an  z&  of  hMk* 
aa  of  bank-  ruptcy  Within  the  ftatute.  Alfo,  if  after  a  plain  z€t  of  bank^* 
jwTSk"^  ruptqf,  he  pays  off,  or  compounds  with  all  his  creditors,  he  is 
forged  er      become  a  new  man. 

csplttned  bf  fabicqucnt  circumftancct.     Ihut^'j 

Garret  v.  [Although  the  (latute  of  Elix,  mentions  ^  the  beginning  to 

T**"'^!  •*  keep  houfe  to  defraud  creditors'*  as  an  ad  of  bankruptcy^  yet 
^j^  the  conftruAion  which  it  hath  obtained  is,  that  there  nraft  be 

Hawket  v.  an  a£kual  denial  to  fome  one  creditor,  with  intent  to  defraud  or 
TTaTo  ^n*<J^^  fuch  creditor,  in  order  to  conftitute  the  zGt  5  that  the 
B.  R.  Co.  debtor's  keeping  houfe  *^  with  that  intent,**  or  giving  gene- 
Msmkruft  ral  orders  to  a  fervant  to  deny  him  to  creditors,  without  an 
f;^^^^^  a£tual  denial  to  fome  creditor  who  hath  a  debt  at  that  tinse  due, 
€.  pi.  14.*  will  not  be  fufficient, 

A  denial  to  a  creditor  coming  at  an  unfeafonabie  hcur,  or  a  dental  in  cafe  of  ficknefs,  or  being  f|,y4 
In  cMnpany  or  bufinel&y  is  not  an  ad  of  bankruptcy*    BolU  N.  P*  y^»     i  Atk.  ao»« 

{s)  Banow  It  hath  been  holden  {a),  that  a  denial  to  a  perfon  coming  on 
cor^LdL  l>chalf  of  a  creditor  to  demand  the  debt  will  not  be  within  the 
Camden)  ftatute.  But  it  is  certain,  that,  in  pra&ice,  a  denial  to  the  ckik 
Korwich,  of  a  holder  of  a  bill  or  note,  is  confidered  as  fuch  evidence  of 
Bi^ie^v?'  keeping  houfe  as  to  make  it  an  zGt  of  bankruptcy, 

Miwdee,  BttU.  N.  P,  59.     CoUutt  ▼.  Fakh,  Co.  Bankrupt  Law^  99. 

Hooper  Y.  Whether  a  denial  in  confequence  of  a  pre-concerted  agree- 
Smith*  1  mcnt  between  the  debtor  and  his  creditors  fliall  be  an  adt  of 
BaU.*5v^p!  bankruptcy,  was  formerly  doubted :  but  it  feems  now  to  be 
39.  Allen  fettled,  that  if  the  denial  be  to  any  of  the  creditors  privy  to  fuch 
▼^Hattkr,  agreement,  it  is  fraudulent,  and  not  a  good  aS  of  bankruptcy  : 
B.  R.    Co.  fi^^^  if  ^o  a  creditor  not  acquainted  with  the  agreement. 

Bamkrupi  Laws,  7.  Cawlcy  ▼•  HoplcinSy  London  Sittings  after  Mich.  Term  17S5.  cor.  BaOcr,  J. 
Jd.  102. 

iSalk.  110.  Abfenting  himfelf^  may  become  an  afl:  of  bankruptcy  or  not, 
Hal^ctfe^'  from  the  intention  of  the  party  :  if  it  be  done  with  a  view  of  de- 
a  Str.  809'  frauding,  or  even  delaying  his  creditors,  and  the  abfence  be  but 
for  a  fmgle  day,  it  will  be  an  a£t  of  bankruptcjr  \  and  his  very 
abfenting  himftlf  is  fufficient  primd  facie  evidence  of  an  intent  to 
Green,  53.    defraud  or  delay  his  creditors :  but  it  muft  be  voluntary^  and  not 

by  means  of  an  arreft.] 
Bradford's  If  a  man  permit  himfelf  to  be  outlSiwcd  to  the  intent  or  pur- 
1*1*' fiSid.  P®^^  *^  defraud  his  creditors  of  a  juft  debt,  it  is  one  of  the 
69!  1*4.*  '  caufes  of  bankruptcy  ;  fo  that  on  a  fpecial  verdift,  if  a  jury  find 
176.  s«c.  that  he  was  outlawed,  and  do  not  find  that  it  was  in  frauitm 
S  cT  ii.  crtditorum^  this  is  not  a  fufficient  finding  to  make  him  a  bank- 
c.  B.  Co-'  rupt ;  becaufe  the  intent  of  the  ftatute  was,  that  it  muft  be  fuch 
myni  faith,  ^n  outlawry  as  the  debtor  permits  by  keeping  out  of  the  way  to 
wtJiwrJbe   defraud  his  creditors.  ^ 

rtvci  (rd  before  the  commiffion  ilFues,  or  for  default  of  proclamation  after  the  commiflion,  it  fluU  not  be 
an  aifl  of  bankruptcy.  Com.  Dig.  tit.  Bankrupt,  C.  4.  But  ^.  of  this  opinion  ?  for  it  refts  moely 
on  the  great  authority  of  that  writer  j  and  if  the  outlawry  were  originally  ftaudulent,  and  intoaded  to 
dcfVAud  or  delay  creditors,  it  feemeth  that  no  fubfe^aeat  erent  would  ^  fuffi^ent  to  fur^t  the  fraadi 
•od  prevent  Ch«  ^^  of  the  binkrupt  ads.] 

[An 


[An  dudawry  in  Ireland  doth  not  make  one  a  bankrupt ;  but  Coa.  d'«« 
in  the  county  palatine  oi  Durham  it  doth.]  ^      ^    «   .     ^**  "^'"*'' 

'  *^  "^  n«^/,  C.  4.  Co.  Bankrupt  Lawif  lOj. 

TieUUng  shimftlf  to  prifon^   is   to  be  intended  a  voluntary  Billing.  95. 
yielding  for  debt ;  and  if  a  perfon  capable  of  paying  will  not-  C«>^«  »S- 
yith(tanding>  from  fraudulent  motives^  voluntarily  go  to  prifouj 
it  is  an  a£t  of  bankruptcy. 

B.  was  arrefted  for  28/.,  and  though  he  had  money  fufficient  Expartt 
to  pay  the  debt,  yet  chofe  rather  to  go  to  prifon^  in  order,  as  he  Bttrton>VM. 
dedared,  to  force  his  creditors  to  come  to  a  compofition.    The  ^^dSatJu 
Lord  Chancellor  faid,  this  is  an  ad  of  bankruptcy  within  i  Jac»  1.3  62. 
though  without  fuch  intent,  yielding  himfelf  to  prifon  was  no 
aft  of  bankruptcy^  unlefs  he  lay  there  two  months ;  otherwifc 
vhere  the  party  procures  himfelf  to  be ,  arrefted  on  a  fliam  debt, 
for  that  by  the  ftatute  of  Elizabeth  is  immediately  an  ad  of 
bankruptcy. 

JVillifigly  or  fraudulently  procuring  his  goods  to  be  attached  orfequef-  *  Bl.  Con. 
teredy  i9  declared  to  be  an  ad  of  bankruptcy,  for  it  is  a  plain  and  dired  *^' 
endeavour  to  difappoint  his  creditors  of  their  fecurity.  But  an  attach-  523'"     ** 
nsent  out  of  a  court  for  default  or  laches  is  not  an  ad  of  bankruptcy  \  cuvcy  t. 
nor  if  ^.  has  a  redory  impropriate,  and  the  tithes  are  fequeftered  Haley, 
for  not  repairing  the  chancel,  will  he  thereby  become  a  bankrupt,  ^^^^i^'+^r- 
The  attachment  here  meant,  and  which  the  legiflature  had  in  Harmanv. 
view,  is  that  fort  of  attachment  by  which  fuits  are  commenced,  ^f^^^'^TfJ 
as  \a  London  and  other  towns  where  that  fpecies  of  procefs  is  i^g!*/ 
itfed;  therefore  a  fraudulent  judgment  and  execution  fued  there-  B.R.  Co. 
upon,  was  held  not  to  be  procuring  goods  to  be  attached  within  f*"**^^ 
the  words  of  this  ad.  *"* 

Making  any  fraudulent  grant  or  conveyance  of  his  lands    and 
tenements^  goods  or  chattels^     A  fraudulent  grant,  to  come  within 
the  meaning  of  this  Itatute,    muft  be  by  deed;    therefore  a  Martin t. 
fraudulent  fale  of  goods,  not  by  deed,  is  no  ad  of  bankruptcy  in  ^«^"'^^'»  4 
itfclf :  but  being  a  fcheme  concerted  at  the  eve  of  a  bankruptcy,    ""*  **^  * 
0  cheat  innocent  perfons,  in  order  to  fecure  particular  creditors^ 
it  is  fuch  a  fraud  as  fhall  render  the  fale  void. 

A  trader,   before  he  becomes  a  bankrupt,   may  prefer  one  Wotrdyr. 
creditor  to  another,  and  may  pay  him  his  debt,  or  may  make  ^n^*^f?* 
him  a  mortgage,  with  pofieflion  delivered,  or  may  aiUgn  part  of  wiifonlN^* 
his  effeds :  but  a  preference  of  one  creditor  to  the  reft,  by  con-  Day,  iBnrr. 
veying  by  deed  all  his  efieds  to  him,  or  fo  much  of  his  ftock  in  trade  |^7- 
as  to  difable  him  from  being  a  trader,    is  a  fraud  upon  the  £!ah>,i><^. 
^hole  bankrupt  law,  and  an  ad  of  bankruptcy.  aSi.  And 

it  inaices  no 
Afference  whether  the  affipunent  )>e  to  indemnify  a  furetyi  or  for  a  piefent  debt.  Haflel  ▼#  Simpfoo, 
Hill.  24.  G.  3.  1784,  &•  R*     Co.  Bankrupt  La^s,  io6. 

An  af&gnment  of  all  a  trader's  effeds  for  the  benefit  of  all  Kettle  ▼. 
the  creditors,  has  been  holden  an  ad  of  bankruptcy,  unlefs  they  H*««non^> 
all  aflcnt  to  the  deed.     But  {a)  in  fuch  cafe  it  is  not  permitted  t^'^uu.  7G. 
to  thofe  who  execute  the  deed  to  fet  it  up  as  an  ad  of  bank-  3.  Co.Bankl 

rUPtCV*  ''*'.^'  Lawig 

^    ^  to^.    (d)  Bamfbrd  v.  Baroo,  cited  la  i  Term  Rep.  s'j^» 

An 
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{^«Ii  .  ^  affignmcnt  of  part  of  a  trader's  effeds  may,  undct  ceitaia 
1  if^  4^  circumftanccs,  be  good  and  valid ;  but  an  affiramcnt  of  hit 
Vswin  ▼.  «nw±s,  wim  only  a  colourable  exception  (a)  of  a  unall  part,  will 
oii«^  id.  not  prcTcnc  the  deed  6oin  being  fraudulent,  and,  of  courfc,  it  will 
^»^'^         be  an  ace  of  banknqytcy. 

Kx  s  o^  fl£  477-    I^  ▼.  Skin^,  s  SL  Rep.  996.    Comptoo  t.  BedfonI,  x  BL  Rep.  362. 

lin^  And  an  alEgnment  by  deed  of  only  ^rf  of  a  tradcr*s  cflfea« 

^;^^  5  to  a  fair  creditor  will,  if  done  in  contemplation  of  a  bankraptcr. 
-  be  iticlf  tbc  very  aii,  '^  ' 

1^    Rand  t.  Stipe  Bjd^  Tmdm  Sittiiisf  after  Mich.  Term  1779.    Cow  Baakn^ 


Eidbv.  A  grant  or  conreyance  fraudulent  within  the  ftatute  i  ^th  ££% 

c^w.    «  ^Ttfa  ^^-.  is  an  aft  of  bankruptcy. 


Azi^  arrefledjor  dAt  Jballj  after  fuch  arrejl^  lie  in  prifon  /wo 
rty  uf»n  that  or  any  other  arreft  or  detention  in  prifw 


rx  «r 


JiW  Acit, 


I  ler.  jS^       Tte  arreft  muft  be  lawful,  and  therefore  an  arreft  by  an  ex- 
ecutor before  probate  is  not  within  the  a6i. 
1 3«r43».      The  ftatute  docs  not  make  the  mere  being  arretted  an  ad  of 
bonkmptCT.    The  moft  fubftantial  trader  is  liable  to  be  arrefted- 
but  the  prefumption  of  infolvency  arifcs  from  his  lying  in  prifon 
two  months,  without  being  able  to  get.  bail ;  nor  will  this  pre- 
fumption be  obriatcd  by  a  mere  formal  bail  put  in  for  the  purpofe 
of  chinging  from  one  cuftody  to  another.     Where  bail  is  reaUr 
put  in,  the  bankruptcy  only  relates  to  the  time  of  the  furrender ; 
iMit  when  it  is  only  a  formal  bail,  it  will  have  relation  to  the  firft 
l^s^cciBb  V*  arreft.    ThercfcMre  a  man  arretted  in  Kent^  and  brought  up  to 
ictf^**  I  Lcrt^'"  to  be  bailed,  and  immediately  turned  over  to  the  King's 
>  saa^  5-^   Bench  prifon,  where  he  lay  two  months,  was  held  a  bankrupt 
K*L^  **^^    *"^™  ^*  ^^^^  arreft.    In  a  cafe  where  a  man  was  arretted  on 
1:,^*  I      th«r  2d  of  3/jT>  and  on  the  4th  of  May  was  charged  in  cuftody 
5'4it  ♦u*    with  that  and  another  a£Hon,  and  lay  in  prifon  till  thesd' TUp 
^  '^  ^^       at  the  fu;t  of  the  firft  plaintiff,  when  he  was  difchargcd  out 
'.Jr^i*  A«p*   of  cultvxly  a5  to  him,  and  continued  in  prifon  at  the  fuit  of  the 
H-  f^xorJ  plaiiuiff  till  the  6th  of  Ju/y;   the  court  held  there  was 

i^'^sTtr*   r^-^^*^y   3n  act  of  bankruptcy  on  the  4th  of  May^   whatever 
r^^^'x    o;.vV''^^  *' "'^  might  be  as  to  its  being  a  bankruptcy  on  the  2d. 

Ir  ris  ii»  one  cafe  been  determined,  that  lying  in«prifon  two 
:;ta5  will  make  the  party  bankrupt  from  the  time  of  the 


?*  ^V  \K 


v!Tr*-tr    ^*^'  i'vixT: ;  jnd  though  the  commiffion  was  taken  out  before  the 

tv»v^  •*:.  *•:::>  expired,  yet  he  appearing  to  be  bankrupt  by  relation 

^s^  A  t: '  r  Vcfort  the  fuing  it  out,  it  was  held  fufficient. 

»  ••  ^   **        P.i:  vr!:. r?  ./•  being  arrefted  puts  in  bail,  afterwards  furrendcrs 

^^  r\  V  .v^:n:t^  of  his  bail,"  and  is  above  two  months  in  prifon,  he 

u>i  A  K::*.-vrup:  or»ly  from  the  time  of  his  furrender,  not  from  the 

tuxK^  of  *-i  airclh 

cv.  ^^-  ,t-.\;..W  /ir  100/.  or  more  juji  deks^  Jball  e/cape  mt 
^'^  p  .  Is  The  ad  clearly  intends  fuch  an  efcape  as  fliews  he 
lUx  .AUs<  to  run  away,  and  thereby  to  defeat  his  creditors  \  it  muft 

be 
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be  an  efcape  againft  the  will  of  the  iheriff^  for  a  man  {hall  not  be 
made  a  criminal  where  he  has  not  the  leaft  criminal  intention  to 
difobey  any  law. 

Therefore,   a  man  who  was  arrefted  in  Kent^  and  coming  to  Rofe  t. 
town  in  cuftody  of  the  flieriflF's  officer,  was  permitted  by  him  to  ^^n> 
call  at  his  attorney's' houfe  in  the  city,  and  from  thence  imme-  *  «"-44o« 
diately  carried  to  the  judge's  chambers  in  obedience  to  a  habeas 
corpus^  was  held  not  to  have  efcaped  in  the  fenfe  of  this  ad  of 
parliament,  but  to  have  remained  fubftantially  in  cuftody  not- 
withftanding  his  being  carried  into  another  county. 

If  any  bankrtipt^  after  ijjuing  any  commtjfton  againji  him^  pay  to  th$ 
perfon  who  fued  out  the  Jame^  or  otherwife  give  and  deliver  to  fuch 
pfifon^  goods  or  any  other  faiisfaBion  and  fecurity  for  his  debty  whereby 
fuch  perfon  Jball  privately  have  and  receive  more  in  the  pound  in  refpedt 
of  his  debt  than  the  other  creditors^  fuch  payment  of  money  fhall  be  an 
oB  of  bankruptcy* 

In  an  a£tion  brought  againft  the  defendants  (one  of  whom  had  Vernon  ▼• 
been  a  co-atTignee  with  the  plaintiff,  and  removed  for  the  pur-  ^^Y^\, 
pofe)  to  recover  the  proceeds  of  a  variety  of  articles,  amounting  tinw^aftcr* 
to  upwards  of  6000/.,   which   had  been  affigned  to  them  by  Trin^Temi^ 
the    bankrupt)    after  feveral   a£is   of   bankruptcy;    Buller^  J.  a7  0'3* 
faid,  there  have  been    three   points  made   in  tnis  cafe ;    ift» 
Whether   by  the  leaving  of  her  houfe,   Mrs.  Tyler   intended 
to  delay  her  creditors.     2dly,  Whether  the  leaving  of  the  king- 
dom without  fuch  intention,  but  whereby  in  fa^  creditors  are 
delayed,  be  an  zOl  of  bankruptcy.     3<lly>  As  to  the  compofition 
Xvith  Mr.  Thackery,     They  are  all  points  of  general  confequence 
and  importance.     The  firft  is  a  queftion  of  fa£l,  and  it  is  for  you 
to  fay  what  you  think  was  Mrs.  Tyler^s  intention  when  (he  left 
her  houfe ;  (he  knew  that  a  great  number  of  bills  wert  foon  to 
-become  du6,  and  had  not  made  any  provifion  for  the  payment  of 
them ;  befides,  the  affidavit  of  the  defendant  for  the  purpofe  of 
himfelf  taking  out  a  commiffion  is  very  ftrong,  and  (hews  you 
what  he  thought  at  the  time.     I  remember  a  cafe  about  fourteen 
years  ago,  in  which  Lord  Mansfield  held  fuch  an  affidavit  con- 
clufive  evidence  againft  the  defendant,  and  upon  application  to 
the  court,  though  it  was  faid  not  to  be  conclufive,  the  judges 
were  all  of  opinion,  that  it  wzs  primd  facie  evidence  againft  fuch 
perfon  difputing  the  bankruptcy  he  had  fworn  to. 

2dly,  As  to  the  going  abroad,  there  cannot  be  any  doubt  that 
Mrs.  Tyler^s  creditors  were  thereby  delayed ;  but  it  is  faid,  that 
it  is  not  fufficient  unlefs  the  going  was  with  an  intention  to  de- 
lay them,  and  that  the  bankrupt  went  to  Calais  merely  to  avoid 
an  impending  profecution.  The  law  upon  this  fubjc£t  is  efta-  - 
blilhed  by  Woodier^s  cafe,  which  happened  in  1739^  and  was  not 
fo  (trong  a  cafe  as  this,  for  he  had  more  ground  for  his  apprehen- 
fion,  having  killed  his  wife.  The  point,  indeed,  has  never  been 
neatly  before  the  court  (ince  that  time ;  but  that  cafe  has  always 
been  confidered,  and  a£i;^d  upon  as  good  law.  And  at  this  time, 
without  examining  into  the  expedience  of  that  decifion,  I  (hould 
be  extremely  averfo  to  over-rule  it.     For  as  you  have  often  heard 

It 
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tHs  fiat,  certainty  and  uniformity  ctf  dedfiod 
mc  :n,  -"jfrrrs  cf  tkk  fart,  of  much  more  material  ociiiiSM|ticnce 
than  ric  crabliiHrreTit  of  a  mk  one  way  or  the  other.  3dJy,  It  ajpi- 
pess  firca  Mr.  Wzrd's  cridcnce,  that  Tbaclery  had  fbed  out  a 
CBBBCiEcc  vtiich  was  fealcd  on  the  1 3th  of  May^  and  that  on 
the  iy^"9  SI  thf  picfciice  of  one  of  the  defendants,  he  agreed 
>t&.  T^vifr's  paying  him  looA,  and  giving  fecarity  for  the 
maer  cc  his  debt,  that  the  conmiiffion  fhould  die  away. 
T^Dft  :s  eagtgLrly  made  an  aA  of  bankruptcy  by  the  5  G«9.  3.  r.  30. 
4 14«  Tbe  ac^rvni  then  made  to  the  defendants,  being  fnUe-* 
^pgssr.  3?  ^«:tr;  .afis  of  bankruptcy,  there  cannot  be  any  douot  of 
ine  piafnnf  s  title  to  recover.    The  jury  found  a  verdid  for  the 


Tbc  le-^J^ecre  having  by  pofitive  laws  dedaxed  \riiat  ads 
ftui  be  cccnJexed  as  criterions  of  infolvency  or  fraud  whcieug 

3?   fTQQZd 


analogy.   Therefore,  it  is  not  an  aft  of  bankruptcy  for  a 
iauetly  to  convey  his  goods  out  of  his  houfe  and  conceal 
p  pRveztt  their  being  taken  in  execution ;  nor  to  give  m<v 
r  Bcciece  when  a  writ  (hall  come  into  the  (heritF's  office ; 
aor  ibr  a  honker  to  rcfufe  payment,  if  he  appears,  and  keqis 


(B)  Of  the  Commiilion  of  Bankrupt ;  and  herda 
of  die  Creditors  who  may  obtain  it,  and  what 
thej  are  to  do  previous  thereto. 

>'  Tgr  f  ^I^RE  commiilion  of  bankrupt,  which  arms  the  eonuniffioners 
tifccic.1^*^*  <&  ^tJi  nU  the  power  they  are  to  exercife  over  the  bankrupt 
*^'**!^  lad  hb  eftate,  is  to  be  granted  by  the  lord  chancellor,  lord 
^f««r««<k  keeper,  or  commiffiooers  of  the  gteat  feal,  on  the  application  of 
^  A  .^MT-  cttxiicofs  (<«>  only  ;  and  this  is  a  matter  not  difcretionary,  but  to 
r.^"*"  be  granted  (.^)  dtjurt. 

^M^M  vttVMt  t  yitkit*  tronti  tir  creJic.^  for  that  pnrpofe,  [fapported  by  i  proper  affidavit  of  tk 
i*(«K  %  v^  »'  c  ^^  t^  t<«ch  A^^jTit  Deed  noc  ftate  the  partictdvt  by  which  the  banicrapt  bccooei 
«M^M»K  ^«  •^'«  ^«^  ( ^^^'  ^^3-1  ^  ^^^^^*^  ^'  ^9^"  W  At  if  the  wordt  of  the  aft  hid 
^jj-^  j^  jc  «(M  «•  yif      VeiA.  152.    %  Chan.  Ca.  191. 

By  the  34  H.  8»  cjp.  4.,  "  The  lord  chancellor,  treafurer,  bfc. 
^  wvtc  to  uke  order  with  the  bankrupt's  lands  and  goods  fsit 
**  Mv^eietit  of  his  debts.* 

Attd  by  the  15  £.V^  cap.  7.,  *<  The  lord  chancellor  or  keeper^ 
^  ^vi  i\vit\y*i:at  in  writing,  (haU  have  power,  by  commiffion 
^  %*Nkv  the  gte^t  feal,  to  appoint  hotleft  and  difcreet  perfons^ 
«^  wts\  cr  the  xcoil  of  them,  may  take  fuch  order  with  the 

l^t  :h^'  v^»  C""-^-  *•  *'^*  3°-  544*>  »t  is  eiiafled,  **  That  no 
cofv,;tVx::^on  of  bankrupt  Ihall  abate  by  die  death  of  the  king; 
j^  dut  u  U  thall  be  neccfiary  to  renew  any  fuch  commii&on 

why 


**  by  reafon  of  the  death  of  the  commiflioners  named  in  fuch  connnir. 
•'  commiflion,  fo  that  a  fufficicnt  number  of  commiflioners  (hall  fi°""«  ™*y 
*'  not  be  living  who  can  aft  therein,  or  for  any  other  <:aufe;  in  Sr<kath«f 
'<  every  fuch  cafe  fuch  commiflion  (hall  be  renewed,  and  but  thebank- 
•*  half  of  the  {a)  fees  ufually  paid  upon  granting  or  obtaining  of  '"P^  'o*"^ 
"  commiflions  of  bankrupt,  Ihall  be  paid  for  any  fuch  renewed  joint  com-* 

*•  COmmiflion.''  miflion 

»  aga'mft  two 

baokniptSy  they  muft  be  each  fbumi  bankrupt ;  and  though  one  of  thexn  Aould  die,  the  commiJSoa 
may  ftill  go  on;  but  if  one  of  the  joint-traders  be  dead  at  the  time  of  takfng  out  the  commifficn,  it 
abatesy  and  is  abfolutely  void.  Atk.  Rep*  97.  pi.  44.  (41)  By  this  ftatute  a  nufter  in  Cliancer^  is  t« 
iettle  tlie  fees  of  the  derk  to  the  commiffion. 

The  5  Geo.  2.  cap.  30.  §  23.,  for  preventing  the  taking  out 
commiflions  of  bankrupt  mallciouily,  enafts,  <<  That  no  commif- 
*^  fion  of  bankrupt  (hall  be  awarded  againft  any  perfon  whatfo- 
**  ever,  upon  the  petition  of  one  or  more  creditors,  unlefs  tho 
**  (Ingle  debt  of  the  creditor,  or  of  two  or  more  perfons,  be- 
*^  ing  partners,  petitioning  for  the  fame,  do  amount  to  the  fum 
*^  of  one  hundred  pounds,  or  upwards;  or  unlefs  the  debt  of 
^  two  creditors  fo  petitioning  as  aforefaid,  (hall  amount  to  150/. 
**  or  upwards ;  or  unlefs  the  debt  of  three  or  more  creditors  fo 
'^  petitioning  as  aforefaid,  (hall  amount  to  200 /•  or  upwards  j 
'<  and  the  creditor  or  creditors,  petitioning  for  fuch  commi(rion» 
**  fliall,  before  the  fame  (hall  be  granted,  make  an  affidavit,  or 
**  (being  one  of  the  people  called  Quakers)  make  a  folemn  af- 
<<  firmation  in  writing,  before  one  of  the  mailers  of  the  high 
<^  court  of  Chancery,  (which  oath  or  affirmation  they  are  hereby 
'*  empowered  to  adminifter  and  which  {hall  be  filed  with  the 
•*  proper  officer,)  of  the  truth  and  reality  of  fuch  his,  her,  and 
<<  their  refpe^live  debt  and  debts ;  likewife  give  bond  to  the 
•*  lord  chancellor,  lord  keeper,  or  commiffioners  of  the  great 
•*  feal  for  the  time  being,  in  the  penalty  of  200/.,  to  be  condi- 
**  tioned  for  proving  his,  her,  or  their  debts,  as  well  by  the 
*'  commiffioners  named  in  fuch  commiffion,  as  upon  a  trial  at 
*'  )aw,  in  cafe  the  due  iffiiing  forth  of  the  fame  (hall  be  contefted 
'*  ^d  tried ;  and  alfo  for  proving  the  party  a  bankrupt  at  the 
^'  time  of  taking  out  fuch  commiffion,  and  further  to  proceed  on 
**  fuch  commiffion,  as  by  the  z€t  is  dire£ted ;  and  if  fuch  debt 
**  or  debts  (hall  not  be  really  due  or  owing ;  or  if,  after  fuch 
*'  commiffion  taken  out,  it  cannot  be  proved  that  the  party  was  a 
'<  bankrupt  at  the  time  of  the  iffiiing  the  faid  commiffion  \  but 
*^  on  the  contrary  it  (hall  appear  that  fuch  commiffion  was  taken 
'^  out  fraudulently  or  malicioufly ;  that  then  the  lord  chancellor^  - 
*'  lord  keeper,  or  commiffioners  of  the  great  feal  for  the  time 
**  being,  (hall  and  may,  upon  the  petition  of  the  party  or  parties 
^<  grieved,  examine  into  the  fame,  and  order  fatisfaaion  to  be 
**  made  to  him,  her,  or  them,  for  the  damages  by  him,  her,  or 
''  them  fudained ;  and  for  the  better  recovery  thereof  mays 
^  in  cafe  there  be  occafion,  affign  fuch  bond  or  bonds  to  the 
^  party  or  parties  fo  petitioning,  who  may  fue  for  the  fame  in 
^  bi$p  hen  or  their  name  and  names.** 


[It  a  cieHun  has  his  debtor  in  execittioii,  he  cansot  peb'tiofl 
a  corrni;fflan  of  bankruptcy  ;  for  the  body  of  the  debtor  Ixing 
rioo,  it  a  iadsb^tion   of  the  debt  in   point  of  bw« 
CTC,  vhac  a  commiiSon  had  iflocd  on  the  petition  of  i 
^^  ocdlsor,  who  had  the  bankrupt  in  execution,  it  was  upon  tk 
9DCCKL3L  {bperfcded. 

Nor  has  the  petitioning  creditor  the  ordinary  elefiion  to  foe 
Ac  baakm;3C  at  law,  or  corae  under  die  commiffion;  fas  IS  k 
*     to  c\cA  to  proceed  at  kw,  the  commiffion  muft  be  foper- 


§Bitd^  whkk  would  a£fe£l  thofe  creditors  who  had  proved  Mts 
Kiier  ii,  and  this  incapacity  of  the  petitioning  creditor  to  fue  lix 
faszkmpc,  extends  to  odier  cafes  in  which  common  crcditonaie 
BX  pet  to  their  election  ;  for  if  a  creditor  has  demands  oo  tie 
brirnipt  of  diftind  natures  or  in  different  rights,  he  is  atlibenf 
to  pr^re  one  under  the  conuniffion,  and  proceed  at  law  for  tke; 
X<  MTY  lecu^cif  of  the  other.  But  where  a  petitioning  creditofi  hariij' 
fecuded  his  petition  upon  a  debt  arifing  for  two  notes  of  thebaiik- 
nrt,  anetied  the  bankrupt  upon  a  third  diftin£fc  note,  Lord  Heri' 

the  bankrupt's  petition  for  his  difcharge,  becanfe 
the  petitioning  creditor  had  determined  his  eledion  by  taking  cot 
the  commiffion* 

The  petitioning  creditor  muft  have  a  legal  demand:  A  dckii 
s  «^^  ^"^  equity  will  in  no  circumftances  be  a  foundation  for  a  commilEoos 
i^i  F-^  thqelorc  if  a  legal  demand  is  not  in  its  own  nature  affignablci  th 
^N^  H^-.  a£i^:nee,  notwithftanding  his  equitable  claim,  cannot  be  a  p 
ajTi.  lA-k.  xxaooing  creditor. 

^-*.  AicuL,<«*s  oft,  a  Stn.  S09.   1  P.  W.  783.    Ex  parte  Lee. 

A  debt  at  law,  notwithftanding  the  ftatute  of  IimitatioDsb 
incurred,  will  fupport  a  commiflion ;  for  the  ftatute  does  not  ex« 


***'♦•*  tinguifh  the  debt,  but -the  remedy,  and  the  Icaft  hint  will  i^ 


I,,  J,.        Tive  It. 

i><.i.t«u<k«w  Indeed  if  the  debtor  himfclf  applies  on  that  ground  to  Iflpcr- 
t.)^4ii4.«  fede  the  commii&on,  the  cafe  may  be  difierent ;  but  a  debtor  oi| 
***^*^ir  ^  bankrupt's  cannot  avail  himfelf  of  that  defence  to  elude  dt 
^;j^^^;^*  payment  of  a  juft  debt  to  the  afGgnees. 

r.mfev  tv  And  accordingly  Lord  Mansfield,  at  ntfi  priusy  ruled  that  tlcj 

»n<i».  *f'  ftatute  of  limitations  does  not  prevent  a  creditor  from  taking  otfj 
•••^  •*  t  ct>mmiiEon  of  bankruptcy :  It  extends  only  to  the  remedfalf 
Il^VxTsik*  action  mentioned  in  the  ftatute  :  it  docs  not  extinguifh  the d*f 
t>{*H»  1'*%^  or  tike  away  any  other  remedy. 

U^t^^^  ^*  If  *  creditor  takes  a  bill  for  his  debt,  which  is  drawn  by  ^ 
^  i^s<awM^«i^  dcbK^r  upon  a  payee,  who  had  not  at  that  time,  nor  preTK>os  ^ 
y  \y.^  K.^  ^ j^  j^m^  becoming  due,  any  effcfts  of  the  drawer  in  his  taA 
^^*  tbis  docs  not  extinguifli  the  original  debt,  although  die  crcditfit 

ncglc^ls  to  give  notice  of  its  being  difhonoured. 
g^/t  "  ^^^  '^^^  determined,  that  a  creditor  by  notes  bought  i«  jj 

iw^  1 1^  10/.  in  the  pound,  was  a  creditor  for  the  full  fum,  andfflig* 
^ » '*•*      take  out  a  commiflBon. 

^v^  M''«  A  creditor  who  has  a  fccurity  for  his  debt  may  take  out  a  coo* 

rvA^.  w    nuUiv>u  without  delivering  it  up ;  and  though  it  be  af»^ 
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Told  (o),  and  tlic  debt  thereby  reduced  under  loo/.,  the  commUEon  3$  o.  3. 
^ill  nererthelefs  be  mod.     ^  .  mied  on  tht 

°  aathority  of  (« }  Sir  George  Colebrooke*!  caici  cited  bj  Sir J.Mitlbr^ 

A  debt  on  account,  though  not  liquidated,  is  a  foundation  for  pioww  t 
a  commifllon  of  bankruptcy.  Herbert^  2  Vef.  3*7. 

If  a  tradefman  becomes  fecurity  for  another,  it  creates  fuch  a  Heyior  ▼. 
debt  that  the  creditor  may  take  out  a  commiffion :  So  a  folicitor's  "ail,  Paim. 
till  for  fees  will  fupport  a  commiffion  :  And  notwithftanding  an  2*^' 
order  obtained  that  the  bill  ftiould  be  taxed  by  a  mafter,  and  all 
proceedings  at  law  in  the  mean  time  ftaid  5  if  the  folicitor  whilft  Moiay,  at] 
the^  bill  is  under  taxation,  fucs  out  a  commiffion  of  bankrupt 
againft  his  client,  it  has  in  one  cafe  been  determined  to  be  no 
contempt  nor  a  fufficient  caufe  to  fuperfede  the  commiffion, 
bccaufe  the  order  of  reference  extends  only  to  the  bringing  of 
a£lions,  and  the  common  and  ordinary  proceedings. 

The  executor  of  a  bankrupt,  unlefs  the  conmiiffion  againft  his  Eiepart$ 
teltator  has  been  fuperfeded,  cannot  take  out  a  commiffion  for  a  G<»<«w>n» 
debt  due  to  the  tcftator  i  becaufe  the  debt  vefted  in  his  affignecs,  '  ^**  '°^ 
and  confequently  the  executor  is  not  entided  to  be  the  petitionine 
^creditor.  '^  ^ 

A  debt  due  from  a  partnerflup,  is  a  legal  debt  to  fupport  a  SxpartM 
feparate  commiffion.  Crirp.iAtfc. 

X34.  Co.  Bankrupt  Lit^Sf  %o 

A  fum  awarded  by  arbitrators  will  fupport  a  commiffion  not-  Mxpartg 
withftaiiding  a  bill  filed  to  fet  afide  the  award ;  for  the  arbitration  ^»»K<xx*> 
Ijond  is  a  debt  at  law,  and  binds  the  parties,  until  it  is  fet  afide  ''^'^H'* 
for  corruption  or  partiality,  t^c.     And  if  a  biU  filed  were  a 
foundation  to  fuperfede  the  bond,  a  perfon  by  filing  a  bill  might 
at  otice  fruftrate  the  cSt€t  of  the  award. 

A  creditor^  before  the  party  entered  into  trade,  may  on  account  Bateher  ?♦ 
t>f  fuch 'debt  fue  out  a  commiffion,  but  f"  creditor  for  a  debt  con-  ^"^^ 
traced  after  leaving  off  trade,  cannot.    But  when  a  commiffion  m  "*!<*▼*' 
is  fued  out,  thofe  creditors  who  have  become  fuch  fince  the  party  M?ih,  i» 
quitted  trade,  may  come  in  and  (hare  the  dividend  with  thofe  ^^'  *59* 
who  were  creditors  before  or  during  the  trading,  provided  they  as^/cote^ 
arc  not  barred  by  a  prior  a£l  of  bankruptcy.         v.  Daiotry,  x  sid.  41 1.  i  Vtntr.  29! 

A  creditor  by  bend  payable  at  a  future  day,  having  fued  out  a  Export* 
commiffion  of  bankruptcy  before  the  time  of  payment.  Lord  *^««*««»fii 
Chancellor  Parker  ordered  it  to  be  fuperfeded  becauie  the  money  ex"^!^ 
w^s  not  then  due :  But  this,  though  good  law  at  the  time  of  the  J«iiet»  zpth 
decifion,  has  fince  been  altered  by  the  5  Geo.  2.  r.  30.   {  22.  J"^*> '7J9» 
which  extends  to  all  forts  of  bonds  and  fecurities  given  on^gopd  6ia    * 
confideration  for  the  payment  of  money,  notwithftanding  the  Swainer. 
preamble  fpeaks  only  of  bonds  given  for  goods  in  trade.  Efemattos, 

Chilton  ▼.  Whiflfen,  3  Wllf.  17.    Tbe  ftatute  extends  to  goods  fold  on  credit.     Cockrsn  v.  Love,  aC 
/^.  P.  cor.  Ui.Kenyon,  3d  June  1790. 

'  If  the  debt  of  the  petitioning  creditor  appears  to  have  been 
contra£ied  fubfequent  to  a  fecret  a£t  of  bankruptcy  committed  by 
the  trader,  no  commiffion  ought  to  be  granted  upon  his  petition. 
Accordingly,  where  it  appeared  that  a  man  was  a  bankrupt  in  Ja-^  Toms  ▼. 

:.  Vol.,  I.  D  d  nuary  ^ytton, 

,    '   aStra.7f4« 
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nuary  17141  and  the  debt  of  the  petitiotting  creator  was  a  socf 
dated  in  September  1725,  it  was  holden  to  be  a  void  comm'ifllon. 
Aifftrofe  T.  But  if  a  debt  originally  upon  a  fimple  contraA  were  cxtinguifncd 
Sttil*io4».  ^y  ^^®  creditor's  accepting  a  bond  after  a  fecret  a£l  of  bankruptcy, 
it  (hall  not  operate  as  an  cxtinguiHiment  of  the  fimple  contra^ 
fo  as  to  deprive  the  creditor  of  his  right  to  petition* 

This  neceiEty  of  the  petitioning  creditor  having  a  legal  debt 
due  before  any  a£l  of  bankruptcy,  feems  alfo  to  be  tacidy  admit- 
ted by  the  reafoning  of  the  judges  in  fevcral  cafes,  where  a  qucf- 
tion  has  arifen.  Whether  an  indorfee  of  a  note  given  before,  but 
xndorfed  after  a  fecret  zGt  of  bankruptcy,  is  entitled  to  be  a 
Mxpmit      petitioning  creditor?     Such  a  creditor  is  allowed  to  petition, 
i^Atk*7i.    i>ccaufe  he  (lands  in  the  place  of  tlie  indorfer,  and  the  debt  is  not 
ftWilAi3*5.  created  by  the  indorfement,  but  by  the  making  of  the  note  whid 
was  before  the  bankruptcy.    The  authority  of  thefe  cafes>  and 
the  reafoning  on  them,  has  been  acknowledged  and  confirmed  bj 
jSlddifan      ^^  ^^^^  ^^  XiVi/j  Bench,  in  Bingley  v.  MaJd^on,  in  that  cafe  a  not? 
J^.R.  Mich,  was  given  bv  the  banlcrupt  in  January,  and  ic  became  due  in  Jtm» 
Term  17S3,  The  zGt  of  bankruptcy  was  in  OBober  following,  and  thcindor{^ 
ra/fXtfwt    "^^"*  *^  November.    The  indorfee  of  the  note  w^as  petitiomDj 
a^         '  creditor^  and  fued  out  the  commiiEon. 

It  was  contended,  that  at  the  time  of  the  bankruptcy  the 
petitioning  creditor  had  no  debtj  and  therefore  the  conuniJBoH 
could  not  be  fupported. 

The  court  obferved,  that  this  was  a  cafe  in  which  the  lav  o( 

England  allowed  the  alignment  of  a  chofe  in  a£tion.    The  debt 

payable  to  £.  is  afEgned  to  D.    The  confequence  is,  that  the  at 

ignment  relates  to  the  original  debt,  and  the  affignee  (lands  in 

his  place.    That  the  indorfee  always  came  in  under  the  com- 

Ws  1  Wilf.    '^'''^^°>   becaufe  the  indorfement  relates  to  the  original  debt 

135.  Rut  fee  "^^^^  it  ftood  thus  upon  principle,  and  tl\e  cafes  are  clear,  ex- 

Dc  Colli  T.   plicit,  and  po(itivc,  and  of  the  higheft  nature.     The  cafe  in  the 

yemp  Talb   ^^^^^^  ^^^^  (^)  *s  a  folemn  opinion  of  the  whole  court.   They 

ft4j^        '  therefore  held  the  commilGoti  valid. 

Brown  ▼.  Notwithftanding  the  above^a/.  5.  G.  2.  has  provided  a  rctnedy 

CbapnuDi  $  againft  malicioufly  fuing  out  commiffions  of  bankrupt,  yet  it  ishoU- 

Bottlum*!**  en  not  to  take  away  the  common  law  remedy  by  an  afiionfordi* 

••fe»  i  Rep.  mages,  but  that  the  party  may  proceed  at  law  to  obtain' fuch  rtdrdi 

x>i*  for  the  injury  he  has  fuftained,  as  a  jury  thiAk  he  is  entitled  ta 

Where  a  party  elefls  to  abide  by  the  remedy  afibrded  by  the 

(latute,  he  mud  petition  the  lord  chancellor  to  have  the  bond  it 

figncd  to  him.    It  is  however  in  the  bread  of  jhe  court  where 

ifir  ^Ht      the  bankruptcy  is  a  doubtful  cafe,  and  the  commi(rion  fupcrfcdcd, 

^^Tk*   4.  ^^^^^^  ^^  dire£l  an  inquiry  before  a  mafter  of  the  damages  fnf 

*       *         tained  by  the  bankrupt,  or  a  quantum  ddmnificatuf  upon  an  iffo^ 

at  law}  and  after  the  damages  are  fettled,  the  court  may,  for  the 

better  recovery  thereof,  order  the  bond  to  be  affijplcd.   Btf 

where  the  cafe  is  attended  with  any  flagrant  circiitnftanoes,  the 

bond  will  be  Immediately  affigned  without  further  inquiry.] 

By  $  aa.  it  is  enaded,  "  That  pcrfons  who  have  bills,  bood^f 
<f  promi(rory  notiSj  or  other  petfonal  fecurity  for  their  moneff 


•  pftyablfc  at  a  future  day,  wht),  by  the  ^tH  Geo.  r.  cap.  ^T.,  are 
^  enabled  to  come  in  as  creditors,  arid  allowed  to  difcount  fuch 
•*  debts,  allowing  5/.  per  cent,  isfcy  may  (though  difabled  by 
"  that  ftatute  from  taking  out  a  commiffion)  petition  for,  or  jpin 
"  with  others  in  petitioning  for  any  commiflion  of  bankrupt." 

Alfo  by  §25.  it  is  enaded,  "  That  the  Creditor  or  creditors  [(«)  TMi 
•*  who  (hall  petition  for  and  obtain  any^  commiffion  of  bankrupt,  **l'^^**"» 
^*  ihall  be,  and  is  and  arc  hereby  obliged,  at  his,  her,  or  their  commiffion- 
**  own  cofts  and  cxpehces,  to  fue  forth  and  profecute  the  fame,  ertAaUfet- 
**  until  an  affignee  or  affignees  (hall  be  chofen  of  fuch  bankrupt's  Jf^^*  ^^ 
''  eftate  and  effedis ;  and  the  commiffioners  to  be  named  in  any  prevent  th« 
**  fuch  commiffion  ftiall,  at   the  fame  meeting  which  (hall  be  chancellor, 
'?  appoitited   for    the  choice  of  the  affignees,   afcertain    fuch  "j^^"^^ 
y  doits  (^7),  and  by  writing  under  their  hands  (hall  dire£l;  and  referring  ic 
**  ordqr  the  affignee  or  affignees  of  fuch  bankrupt's  eftate,  who  is  \<> » «**« 
**  and  arc  hereby  required  to  pay  and  reimburfe  (iich  petitioning  ["  ^ J***! J*^'J^ 
^  creditqr  or  creditors,  fuch  his,  her,  or  their  cofts  and  charges  apon  the 
^*  as  aforefaid,  out  of  the  firft  monies  or  efFeds  of  the  bankrupt  baring, 
'*  that  {ball  be  got  in  and  received  under  the  faid  commiffion  ^  and  ^k^^o'^ 
^^  every  creditor  of  the  faid  bankrupt  ihall  be  at  liberty  to  prove  reafonabie 
^*  his,  her,   or  their  debt  or  debts  under  the  faid  commiffion,  ohjeftioni 
"  without  paying  any  contribution  or  fum  of  money  whatfoever  Xwances 
^'  for  or  on  account  of  fuch  debt  or  debts/'  made  by  the 

commif- 
fioocn.    Bx  parte  VmctAt,  24th  March  1786.     Ex  parte  Clarke  and  Coghlan,  19th  Ma/  1789; 
lad  March  1790  $  ft6th  November  179 1*    Co.  Banirupt  Lawt,  to. J 


[C)  Of  the  GommifRonerSi  their  Duty ;  and  herein 
of  the  Power  they  may  exercife  over  the  Bank* 
rupt,  and  others,  in  difcovering  his  Eftate* 

'  'T^E  commiffioners,  by  the  5  Geo.  2.  cap.  j^o.feB.  43.,  before  Their  com* 
*    •*•    they  proceed  in  the  execution  of  any  commiffion  of  bank-  '"»^on.  ^^ 
'  rupt  to  them  direfted,  (hall  each  of  them  take  the  following  forego" the 
^  oath.     iA.B.  do  fweaTj  thai  I  ipill  faithfully^  impartially ^  and  ftveralada 
^  honefliy^  according  to  the  bejl  ofmyjkilland  knowledge^  execute  the  ^g^^'^i". 
^  fiveiral  ponvers  and  trujis^  V^P^fi^  ^^  mi  as  a  ccmmiffioner  in  a  com^  ©ughi  to  be 
f  tniJUon  of  bankrupt  againfi       ■  ,  and  that  without  favour  or  af^  purfued,  elGs 
'  feEHony  prejudice  or  malice.     Which  oath  any  two  or  more  of  j^^^^^"** 
^  the  faid  commiffioners  are  empowered  and  required  to  ad-  aaidnofthe 
^  minifter  to  each  in  the  fame  commiffion  named  and  authorized,  party  gricT- 
0/  which  they  are  to  enter  a  memorial  Ggned  by  them  refpcft-  ^^;^  ^  ^ 
'  ively,  among  their  other  proceedings.'^  other  remedy,  ^tnik.  %jf, 

[If  fufficient  evidence  is  giv^n  to  fatisfy  the  commiffioners  (for  Expmrf 
icy  arc  not  bound  to  believe  all  that  is  fwot-n,)  that  the  party  is  Simpfon, 
1>ainkrupt,  they  declare  him  a  bankrupt  generally^  to  prevent  dif-  ^j^IJ^^J** 
iites  about  the  time  When  he  became  fuch.]  Git>raie,  u. 

119;    Di  Colls  T«  Ward,  Ct,  TiempsTalb*  24^] 
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(#)  Though  •  Byilie  13J&/S.  A^.  ^.  feB.^.  ^  The  commiffionen  may  call 
W  b«*  *'  before  them,  hj  luch  pn>cef6,  ways,  or  meana  a$  they  tlunk 
ezuiinedbx  *'  proper,  any  perfbn  fufpc&cd  to  nave  any  of  the  bankrvpfi 
the  com-  «  eftate,  &e.,  in  his  cuftody,  or  to  be  indebted  to  him,  and  npw 
5et^'"i^for  "  *^**  ^'  (^)  otherwifc,  examine  fuch  perfons  of  the  certaintj 
dUcomy  (7  '*  thereof;  and  by  the  faid  ftatute,  if  fuch  perfon  refufe  to  fvcsi 
the  lame  «  or,  being  fwom,  (b)  difdofe  not  the  whole  truth,  h^  flullfei- 
w  fiw  "'^  "  *^^^  double  the  vahie  of  the  goods,  to  be  levied  by  die  fine 
againiithcm  ^*  ftatnte«  He  that  fraudulently  demands  or  detains  any  of  die 
iachanceiy.  «  bankrupt's  goods,  &c«  (hall  forfeit  double  the  value.' 

^^  73*    W  ^*ft  dUUofe  ind  anfver  diicAlf  to  ^e  qaeftioa  put  to  hinu    Yeat  3t4« 

By  the  I  Jac.  I.  tap.  15.,  <<  They  may  examine  die  boflbfC 
<<  upon  interrogatories  touching  his  lands,  t^a  and,  by  tkbli 
^  (Utute,  if  he  refufes,  fiTr.,  Uiey  may  commit  him,  (9V. 
trtut  aft.  And  by  the  i  Jae^  i.  r/i^.  15.  <<  If  any  perfon,  after  wanuA 
^JJ^^  *  «*  refufts,  or  comes  not  brforc  the  commiffioners  to  be  cxuniae^ 
%tthLo<l.*  ^*  is^e.y  having  no  excufe,  to  be  allowed  by  the  commiffionen  at 
in(  the  fab-  u  their  mcetbg,  or  having  warning  ci  any  other  meetingi  of  tk 
tai^aBttr.  ^  commiffioners,  appears  not  before  them,  having  no  lawfal  ud- 
X9t4.  '  *'  pediment  to  be  allowed  as  aforefaid,  diey  may  diitft  tkif ; 
The  con-  €c  warrant,  to"^.,  to  apprehend  and  bring  him  before  them,  tft; 
Jl^*i»iiu-  "  ^^  *^  being  before  them,  he  refufes  to  be  fwom,  or  to  anfweri* 
thoritT  un.  <<  tetrogatories,  he  (hall  be  committed  to  fuch  prifon  as  the  000- 
«er  this  la   cc  miffiontrs  think  fit,  until  be  (hall  fubmit  and  be  examined,  Vc! 

lO  OBVlDIt  i 

perfon  fafpeOed  to  dettin  effeat  of  the  bankrapC  fcr  not  attiodiiif  to  be  fgiminri^  upoa  thv  tt 
iMMMOt*    Dyer  V.  Mi^ijiS>  »  BL  Rep»  1035. J 

fButtht  By  the  ai  Jac.  r.  cap.  19.,  '<  The  wife  of  a  banlorupt  iliil  k 

%ileMiiiiot  ««  examined}  and,  for  not  conftiiigor  refiifing  to  befwoni,V^i 
^J^h^  hu  "  ****"  '^^^^^  ^^  ^*"^  penalty  as  otbor  witnefles." 

Uakiiipicy.    ^;(^r/ James,  i  P.Wms.  6io.j 

#^4/*iSho«r*     By  the  I  Jac*  i.  cap*  15.,  ^  The  qomnuffioners>  in  cafe  of  1 
L^Li'^the^^  *«  fiftance,  may  break,  or  by  warrant  under  their  handl^andl 
haaltropt*t    ^'  authorize  others  to  break  open  any  doors,  (^r.  where 
•nm  hoiift    «  bankrupt  or  his  goods,  &r.  are,  or  are  reputed  tabe*" 

Ihet  caa 

Wttkopoi*  |(|«r«f    [And  where  foodt  had  been  feat  by  the  banknipt  on  bowd  a  Aif*j 
•onv^yed  to  hia  corftfpOBdeBtt  a%ioad»  it  waa  holden^  chat  the  commiflranera  coald  not  iAitm^ 
ihtA  awty*  withoat  pajns  ^  fre'S^^t.    MoUoy,  253.    Where  the  party  icfiirea  «tadiaee  ■ 
««mmlflioaert^  Wfit»  U  fttna,  that  the  chaoccUor  will  attach  hia  aa  for  a  coatonpL  Iff 
TilU^,  I  Atk,  136.     r»dt  Molioy,  253.  rteftr.] 

Cy  5  6.  2.  A  30.  5  I4i,  ««  Upon  certificate  made  Bwte  <l 
nds  and  feals  of  the  commiffioners,  that  fuch  cociniiffic>* 
*<  ifiued,  and  fuch  perfon  proved  before  them  to  become  k" 
<*  rupt,  it  (hall  and  mav  be  lawful,  to  and  for  all  or  aiqr  of 
«<  juitices  of  his  msnefty's  court  of  King's  Bench,  or  Como 
•<  rkas,  or  barons  of  the  court  of  Exchequer,  and  to  and  fof 
*'  and  every  the  juflices  of  the  peace  within  that  part  of  the  "^ 
«t  4om  of  Gnat  Britain  called  England^  the  dominion  of  fl 

<*  and  town  of  Berwick  upon  Tweeds  and  they  are  heiebf 

I*  pow 
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^  powered  and  required,  upon  application  to  them  for  that  pur-  [The  com* 
«  pofe  madei   to  grant  their  warrant  under  their  hands  and  jniAonen, 
"  fealsy  for  the  taking  and  apprehending  fuch  perfon,  and  lum  to  ^^^^^^ 
<'  commit  to  the  common  gaol  of  the  county  where  he  (hall  be  prebend  that 
"  fo  apprehended  and  taken,  there  to  remain,  until  he  be  removed  ^^^  '^*^. 
"  by  order  of  the  faid  commiffioners,  or  the  major  part  of  them,  ]n^l!!J^j 
**  by  warrant  under  their  hands  and  feals.    And  the  gaoler  or  ^itb,  sind 
**  keeper,  to  whofe  cuftody  fuch  perfon  fhall  be  committed,  is  f?'*t?2^ 
•'  hereby  required  to  take  and  receive  fuch  perfon  into  his  cuf-  or'pre^riag 
^  tody ;  and  forthwith  to  give  notice  to  one  or  more  of  the  faid  to  depart 
<<  commiffioners  in  the  faid  commiffion  named,  of  fuch  perfon  ^b^^^ins- 
**  being  in  his  cuftody,  to  the  intent  the  faid  commiffioners  may  a^d  far* 
**  fend  their  warrant  to  fuch  gaoler  or  keeper,  (which  they  are  rendering, 
«<  hereby  empowered  and  required  forthwith  to  fend,)  for  the  de-  ^J^  Ji"" 
<*  livering  fuch  bankrupt  to  the  perfon  or  perfons  named  in  fuch  appear  be- 
<^  warrant,  who  (hall  be  thereby  authorifed  to  convey  and  bring  fore  them  to 
«  fuch  perfon  to  the  faid  commiffioners,  in  order  to  fuch  ex*  ^!^^^^ 
*^  amination  and  difcovering  as  aforefaid*     And  the  faid  corn*  iy;aiid,up. 
<<  milEoners  are  hereby  likewife  authorifed  and  empowered  by  onhitreforai 
•*  fttch  their  warrant,  or  any  other  warrant,  to  take  and  fcizc  ^Jhefmn- 
^<  any  of  the  goods,  wares,  merchandizes  and  eScSt%  of  fuch  mons^nur 
<<  bankrupt,  (the  neceiTary  wearing  apparel  of  fuch  bankrupt,  or  f«^^  <«  • 
«  of  his  wife  or  children,  only  excepted)  and  any  of  his  books^  Ihfs^^foT 
<<  papers,  or  writings  which  (ball  be  then  in  the  cuftody  or  pof-  Bx  parte* 
*'  lemon  of  fuch  bankrupt,  or  of  any  other  perfon,  in  any  prifon  i-«o^»' 
**  or  prifons  whatfoever ;  any  cuftom  or  ufage  to  the  contrary  in  ^^'^^^} 
"  anywife  notwithftanding.'' 

$  I X*  '<  Provided,  That  if  anv  fuch  perfon  or  perfons  fo  appre* 
^  hended  and  taken  (hall,  witnin  the  time  or  times  allowed  by 
*'  this  ad  for  that  purpofe,  fubmit  to  be  examined,  and  in  aU 
^  things  conform,  as  if  he,  (he,  or  they  had  furrendered,  as 
'*  bv  this  a£l  fuch  bankrupt  or  bankrupts  is  or  are  required ;  that 
^'  tnen  fuch  perfon  fo  fubmitting  or  conforming  (hall  have  and 
^  receive  the  bene(it  of  this  z&^  to  aU  intents,  as  if  he,  (he,  or 
<<  they  had  voluntarily  come  in  and  furrendered  himfelf,  herfelf^ 
•*  or  themfelves  j  any  thing,  {^r."J 

By  the  fame  ftat.  $  i6.  it  is  enaded,  <<  That  the  commif-  [The  power 
•*  Goners,  or  the  major  part  of  them,  may  examine,  as  well  by  ^,^  «>«• 
V  word  of  mouth  as  on  mterrogntories  in  writing,  all  and  every  S^M^JfJhe 
*<  perfon  or  perfons  againft  whom  any  commiffion  of  bankrupt  is  bankrupt  it 
"  or  (hall  be  awarded,  touching  all  matters  relating  to  the  trade,  n<>ti»m»ted» 
**  dealings,  eftate,  and  efTefls  of  all  and  every  fuch  bankrupt  JJitVia^the 
**  and  bankrupts ;  and  alfo  to  examine,  in  the  manner  aforefaid,  time  allowed 
•*  all  and  every  other  perfon  duly  fummoned  before,  or  prefent  *>»«*<> J»i>^ 
"  at,  any  meeting  of  the  faid  commiffioners,  or  the  major  part  eiamiaed : 
*'  of  them,  touching  all  matters  relating  to  the  perfon,  trade,  deal-  they  may 
'*  ings,  eftate,  and  efFefls  of  ail  and  every  fuch  bankrupt  and  J^^^LftT* 
•*  bankrupts ;  and  any  aft  or  afts  of  bankruptcy  committed  by  ther  aiirw«" 
•*  him,  her,  or  them;  and  alfo  to  take  down  or  reduce  into  «fterthat 
*'  writing  the  aiifwers  of  verbal  examinations  of  every  fuch  bank-  ^,'^*  ,^ 
*^  nipt  or  other  perfon  bad  or  taken  before  them  as  aforefaid ; 

D  d  3  <*  which 


15an&ns|i(! 


J  & 


viika  rLif'.TrTraa  2b  taken  down  or  icdnced  into  writing, die 

2^d  is  hereby  Tec{aired  to  fign  and  fub- 
jcr.be  z.  231  zi  cai^  zny  loch  bankrupt  or  baokruptSy  or  other 
yrjin  or  jerarra  ^i?Il  rrfulc  to  anfwcr,  or  ihaD  not  fufl?  (a)  »• 

of  the  commiffioners,  or  iiit  major 
qoetlions  pat  to  him,  her,  or  them 
niilcaeTs,  or  the  major  part  of  them,  as  vdi 
jTT  w-u^  'if  Tsc^zrh,  as  by  interrogatories  in  writing,  or  (hall 
lb  1:   i:|:i  and  f&bicribe  his,  her,  or  their  examinatkm 


»•     ••     3jJ 


skTi  :2cwm  er  rcdacci  into  writing  as  aforefaid,  (not hacring 
^  •  X  r^  Trnahie  icf^sdion  either  to  the  wording  thereof,  or  other- 
^  «  wui?.  :s  be  iLjwcd  by  the  faid  commiifioners,)  it  ihall  and 
=«  •«•  :nxr  x  Irmisl  to  and  for  the  faid  commiffioners,  or  the  major 
f*  »  3:z:r  z£  rrcai,  far  warrant  under  their  hands  and  fcals,  to  commit 
s:.  "^  .i.rrr^  her,  c?r  cbzm  to  fuch  prifon  as  the  faid  commiflioners,  or 
•fc  rse  asx-trr  part  of  them,  ihall  think  fit,  there  to  remain,  with- 
"^  •»■  iZ'zz  ba-1  or  ciiinprize,  until  fuch  time  as  fuch  perfon  or  pcr- 
;^    *  -1-?^  rhaZ  i^=iit  him,  her,  or  themfelves  to  the  faid  commif- 

i  fdl  anfwer  ir^ake,  to  the  fatisfa£tion  of  the  fud 


x«    ^ 


• — r^-^'^-rr^T^  to  all  fuch  qucilions  as  ihall  be  put  to  him, 
XT.  zc  rbzai  as  aforefaid,  and  fign  and  fubfcribe  fuch  exa- 
IS  afcrrfjid,  according  to  the  true  intent  and  mean* 


s  aSe,  %  Bl.  Rep.  919.    Rex  t.  Penot,  i  Burr,  iiiaj 

*  J^-r-^^i  xS^r^.y  That  in  cafe  any  perfon  or  perfons  ihall  be 
•*  rnrrn^rr*-!  r^  r^e  fiid  commiflioners  for  refufing  to  anfwer, 
•*  jr  rjc  :^  7  in.'^crlng,  any  queftion  or  queftions  put  to  hiOi 
•«.  -c^^  .X  i:u:3i  by  the  faid  commiffioners,  by  word  of  mou4 
*  jr  ^a  Lrtirrj^iTwrics,  that  the  faid  commiiTioners  ihall  ia 
--  .:^.r  wiiriiit  o£  commitment  fpecify  fuch  queftion  or  quct 

-■  i^-^^.-xJ.-;  J-'  'y  That  in  cafe  ahy  perfon  or  perfons  conamitted 
'^  ,^j^  c:c  ccciziiiiacers*  warrant,  by  virtue  of  this  or  anyoAcr 
**  ^"^  Tcv  ux  fcfcc  concerning  bankrupts,  ihall  bring  any  bak»t 
*u  .--./.  in  cri^  to  be  difcharged  from  any  fuch  commitment, 
•*  ui^i.  -ti  --<^  rvrtxsra  of  any  fuch  tahas  corpus  there  (hall  appwJ 
^  x^'*  ;ici  i:.iu£:c:iency  whatfoever  in  the  form  of  the  warrant, 
luch  perfon  was  committed,  by  reafon  whereof  the 
ai.c^:  be  difcharged  of  fuch  commitment,  that  then  tf 
^  h.-*  xivi  *s^y  be  lawful  for  the  court,  or  judge,  before  whom 
^  ij^  J  *--:t  liill  be  brought  by  babeas  corpus  as  aforefaid,  and 
*►  jL-,a  ccui  or  judge  fliall,  and  is  hereby  required,  by  rule,  of- 
cr  w^xrriat,  to  commit  fuch  perfon  or  perfons  to  the 


^x*' 


^  -TV*  71"  Vrt,  there  to  remain  as  aforefaid,  unlefs  it  ihall  be 
.^  "rtvv:  Vr.^^Jtr  to  fuch  court  or  judge,  by  the  party  comnuttcd, 
%^  .  v:w  VJ  ^Avr>  or  they  have  fully  anfwered  all  lawful  queftions 
X  It  •*»  ii^>  or  them  by  the  faid  commiiBoners ;  or  in  cafe 
sr-ioo  WIS  committed  for  not  iigning  his,  her,  or  their 
-urviH  uuiefs  it  ihall  appear  to  fuch  court  or  juto 
"sV  J^c  f^uty  to  coaunittcd  had  a  good  and  fufficicat  rcawi 


2CO. 


'  f^  for  refufing  to  lign  the  fame;  and  in  cafe  any  gaoler  or  keeper  By  tlie  fud 
**  of  any  prifon,  to  whom  any  fuch  bankrupt  or  bankrupts,  per-  *«««««»  « 
**  fon  or  perfons  fliall  be  committed  a6  aforefaidj  ihall  wilfully  fngtoSew" 
f^  {aSei  fuch  bankrupt  or  bankrupts,  perfon  or  perfons  to  efcape  or  produce 
<*  from  fuch  prifon,  or  to  go  without  the  walls  or  doors  of  the  f"chprifoner 
"  faid  prifon,  until  he,  fhe,  or  they  (hall  be  duly  difcharged  as  forfdttiooL 
<^  aforefaid,  fuch  gadLer  or  keeper  (hall  for  fuch  his  offence, 
*^  being  duly  convi^led  by  indi&ment  or  information,   forfeit 
"  500/.,  for  the  ufe  of  the  creditors  of  fuch  bankrupt  or  bank« 
*'  nipts." 

{The  commifEoners  may  examine  the  bankrupt  to  all  matters 
^t  are  requifite  to  a  full  difclofure  of  his  eftate  and  efie£):s,  and 
the  manner  he  has  difpofed  of  them,  notwi'thftanding  fueh  ex- 
amination (bould  fubje£t  him  to  penalties,  as  in  the  cafeof  fmug-  Exp!in$ 

.  gling  or  gambling,  for  that  is  no  reafon  why  the  commiffion  (hould  ^V^^ 
not  proceed  ;  and  if  the  bankrupt  has  any  obje£tion  to  the  quef-  Zxpar^e 
ticn,  he  muft  demur  to  the  interrogatories,  and  the  Lord  Chart''  Birr,  1793, 
/•f//?r  will  judge  of  the  queftion  upon  a  petition  ;  or  if  the  bank-  Jjj*'^^", 
rupt  refufc  to  anfwer  any  queftion,  and  the  commilfioners  com-  5^5,        * 
mit  him,  and  the  delinquent  bring  an  habeas  corpus y  the  queftion 
muft  be  fet  forth  particularly  in  the  return  to  the  habeas  corpus^ 
that  the  judges  may  judge  whether  it  was  a  lawful  queftion  or 
not. 

As  the  commiffioners  in  the  commitment  of  the  bankrupt  and  iSalk.  34?, 
bthers  have  but  a  fpecial  authority,  they  muft  be  careful  not  to  *|*''^'  ^* 
txcecd'it ;  for  an  adiiori  will  lie  againft  them,  in  cafe  of  an  illegal  Biack.1144. 
commitment.  * 

The  commitment,  therefore,  muft  purfue  the  words  of  the  afl:  *Stnu83o# 
of  parliament,  and  in  this  the  fupCrior  courts  have  been  very 
ftrift  in  their  conftruftion.     A  commitment  of  a  bankrupt  by  Bracy*f 
commiDioners  to  prifon,  there  to  remain  ////  he  confirmed  to  their  ^^h  iSalfcj 
authority y   was  holden  ill,  becaufe  the  ftatute  empowers  them  to  ^*  ' 
Commit  in  that  cafe,  till  he  fubmit  himfelf  to  be  by  them  ex- 
amined. ,  And  the  court  faid,  the  word  conform^  inftead  of  the 
^0x6.  fubmit f  was  well  enough,  becaufe  it  was  of  the  fame  fenfe  $ 
but,  as  the  commiffioners  had  other  authorities  be(ides  that  of  ex- 
aniining,  and  it  did  not  appear  but  it  might  require  a  fubmifiion 
to  them  in  other  refpefts,   and  for  that,  all  powers  given  in  re- 
ftraint  of  liberty  muft  be  ftridly  purfued,  the  commitment  was 

,bad. 


Again,'a  warrant  reciting  that  the  bankrupt  had  been  examined  R«t  v.  Na- 
bcforc  tlie  commiffioners,  upon  his  oath,  upon  which  examination  gg'^'*^^^ 
he  had  notorioufly  prevaricated,  and  therefore  that  they,  had 
committed  him  without  bail  or  mainprize,  until  he  (hould  make 
^  fuU  and  true  difclofure  of.  his  eftate  and  effefts,  or  be  otherwifi 
deliveredy  by  due  courfe  of  law,  was  holden  ill  ;  becaufe  the  COm« 
initnient  did  not  purfue  the  word^  of  the  ftatute* 

\  D  d  4  And 


4oS  l&anlrupt 

lliikr*«  And^  Upon  the  fame  principle,  a  commitment  tQl  the  banbcfit 

m*  S144I   ^^' -^  tfV*^«r  i»<ii^  ^0  all/uch  quefium asJbaU  bt  put  U^imot 

aforefcady  was  confidered  as  clearly  bad. 
5  Biod*  309.      It  has  been  holden,  that  a  perfon  examined  before  oonmiffionets 

of  bankrupt  is  not  bound  to  anfwer  any  thing  which  teodi  to 
Comb.  391.  accufe  himfelf  1  he  is  not  to  anfwer  any  thing  criminal. 
Stdqmntr      '^^  lord  chancellor  has  power  to  li^iit  the  commiffionets  of 
and  vidiOB  bankrupts,  to  make  particular  inquiries* 

Mxpartg         Thus  the  lord  chancellor,  upon  a  petition,  limited  the  exaBiin»> 
a^^JwA.  ^"  ^^  ^  mother  to  her  fon*s  trading,  but  would  not  reftnun  the 
^  commiiBoners  from  aflung  any  queflion  that  might  be  rekiaat 
thereto. 
Bnc7*t  The  depoCtions  taken  before  comiffioners  of  bankrupts  are  not 

^yj  ^*    of  a  public  nature,  but  taken  by  commiffionera  to  defend  thcmt 
ThJ^oon^'  felves }  therefore  the  court  will  not  order  a  copy  of  them. 

bas  itfufed  perfoni  fammoDcd  before  the  commiffiooen>  a  copy  of  the  inteirogatoricsy  or  their  Isiact 
i^ofitaent,    BMf^nt  Bland,  x  Ack.  105.    Bowd^  y.  Ddiow.    Id.  %%^* 

^'f^  A  queflion  was  ralfed,  whether  a  bankrupt,  under  ezaminadoo, 

IS4JU  *^  ^"^^  proteftcd  from  arrefts  at  the  time,  and  eunja  et  redtwuhj 

The  fa£k  was,  that  the  bankrupt  was  arrefted  upon  an  exteat. 

Lord  Hardmcke  held,  that  the  knig  was  not  bound  by  the  baok^ 

nipt  z€l%\  therefore  that  it  was  merely  a  queftion  at  commoQ 

law :  And  certainly,  at  common  law,  the  commiffioners  have  oa 

authority  \   and  that  their  authority  is  not  judicial^  but  mini- 

fterial, 

bf«f«  In  a  fubfequent  cafe.  Lord  HenUy  faid,  that  the  commiflioiKn 

Stow,  ft  Bl.  are  a  court  ot  juflice,  fufficient  for  the  purpofe  of  having  thek 

Aa?*Im      witneflcs  proteded,  at  lead  by  the  court  of^ Chancery,  if  not  bf 

Mc.  or        themfelyes  \  elfe  witnefles  would  be  in  a  ftrange  dilemma.  If 

f»tt  Ker.    they  do  not  appear,  they  are  liable  to  be  committed  by  the  cout 

55!*  But^  ^^'  *^*'  contempt ;  if  they  do,  they  are  liable  to  arrefb,  wiich 

feeKinder    would  be  abfurd,  and  therefore  impoflible.3 

v*WIUi«iDi,4TermRep.  376.  contra 

By  $  20.  it  is  ena£led,  '<  That  all  and  every  perfon*  and  ^ 
^<  fons  who  fhall,  at  any  time  after  the  time  allowed  to  the 
'<  bankrupt  to  furrender  and  conform  himfelf  as  the  ad  direAsi 
<<  voluntariiy  come  and  make  difcovery  of  any  part  of  fuch  Unk« 
*<  rupt's  eftate,  not  before  come  to  the  knowledge  of  the  a(* 
<'  fignees^  either  to  the  faid  affiguees  or  to  the  commiflioneni  ^ 
<<  the  major  part  of  them,  (hall  be  allowed  5  per  cetit.^  and  foch 
<*  further  and  other  reward  as  the  affignees,  and  the  major  pat 
<*  of  die  creditors,  fhall  think  fit  to  be  paid  out  of  the  neat  pro- 
<<  ceed  of  fuch  bankrupt's  eftate,  and  the  affignee  or  affignees 
«<  iktll  be  allowed  the  fame  in  their  accounts/' 

Alfo  by  $  21.  •*  For  the  better  di/coverx  of  tie  e/hte  of  a  ianlruffi 

<<  it  is  ena^ed.  That  all  and  every  perfon  and  perfons  who  (ball 

^  have  accepted  of  any  truft  ortrufts,  and  ihall  wilfully  protefi 

••  Of  conceal  any  eftate,  real  or  perfonal,  of  any  perfon  or  perfons 

«<  becoming  bankrupt,  from  his^  her,  or  their  creditor$»  ^ 

c(  (hall 


^  fliall  not  within  forty-two  days  next  after  fuch  commiffion  ftall 
^*  iflbe  forthi  and  notice  thereof  be  given  in  the  London  Gazette^ 
**  difcover  and  difclofe  fuch  truft  and  eftate^  in  writings  to  one 
^  or  more  of  the  commiflioners  or  affignees  of  fuch  bankrupt  or 
<<  bankrupt's  eftate,  and  likewife  fubmit  him  or  herfelf  to  be  ex* 
*<  amined  by  the  commiffioners,  in  and  by  the  commiffion  an^ 
^  diorized,  or  the  major  part  of  them,  if  thereunto  required^ 
**  and  truly  difcover  the  famef  (hall  forfeit  the  fum  of  looA* 
^<  and  double  the  value  of  the  eftate,  either  real  or  perfonal,  fo  . 
**  concealed^  to  and  for  the  ufe  and  benefit  of  the  faid  creditors, 
**  to  be  recovered  by  adion  of  debt>  in  any  of  his  majefty's 
'^  courts  of  record  at  Weftminfier^  in  the  name  of  the  affignee 
*'  or  aiEgneesi  of  the  faid  commiiSoners  \  in  which  cafe  full  coftt  * 
^  Ihal)  be  allowed  to  either  party." 


(D)  Of  the  Aflignees ;  and  herein  of  the  Manner 
and  Time  of  choofing  them,  and  Nature  of  their 
Truft, 

TjT  the  5  Geo.  a.  cap.  30.  §  26.  it  is  enaded,  '<  That  wheice  any  BysCco.^. 
^  commiffion  of  bankrupt  ihall  iffiie  out,   the  commiffioners  ^^^^^^* 
^'  therein  named,  or  the  major  part  of  them  thereby  authorized,  or  uy  on  ' 
•*  (hall  forthwith,  after  they  have  declared  the  perfon  or  perfons,  h"  Waife 
*'  againft  whom  fuch  commiffion  (hall  iffi*,  a  bankrupt  or  bank-  JJ^^^it 
*f  rupts,  caufe  notice  thereof  to  be  given  in  the  London  Gazette^  choictofaa 
"  and  fljall  appoint  a  time  and  place  for  the  creditors  to  meet,  •flifnee>ttn-i 
**  (which  meeting  for  the  city  of  London^  and  all  places  within  J^q^j/JJ* 
''  the  bills  of  mortality,  fhall  be  at  the  Guildhall  of  the  faid  city,)  10/.-— 
**  in  order  to  choofe  an  affignee  or  affignees  of  the  faid  hank-  Commif- 

topt^s  eftate  and  effe£ts,  at  which  meeting  the  commiffioners  ,1,^  ^    ^ 
**  ihall  admit  the  proof  of  any  creditor's  debt  that  (hall  live  cboofingaf^ 
*^  remote  from  the  place  of  fuch  meeting  of  the  commiffioners,  fi«"«"  ** 
f*  by  affidavit,  or  (being  of  the  people  called  Quakers)  by  folemn  ^„^cr?iu 
^\  affirmation ;  and  alfo  permit  any  perfon  duly  authorized  by  caiiy  ioto 
.**  letter  of  attorney  from  fuch  creditor,    (oath  or  affirmation  tiiedebt,ba^ 
'^  being  made  of  the  due  execution  thereof,  either  by  an  affidavit  ctedi^rt  for 
^  fworn^or  affirmation  made,*  before  a  mafter  in  chancery,  or-  what  they 


**  dinary  or  extraordinary,  or  before  the  commiffioners  vtvd  voct^  ^"  "  **"* 
S^  (which  oath  or  affirmation  they  are  hereby  refpeftively  au-  theywe'iia- 
"  thorized  to  adminider,)  and,  in  cafe  of  creditors  refiding  in  fo-  blct»aaac. 
**  reign  parts,  fuch  affidavits  or  folemn  affirmations  to  be  made  ^^'^  *^^* 
■*  before  a  magiftrate  where  the  party  (hall  be  refiding,  and  ,  Atk.  68. 
**  (hall,  together  with  fuch  creditor's  letter  of  attorney,  be  at-  [But  if  any 
I'  tefted  by  a  notary  publick,)  to  vote  in  the  choice  of  an  affigflee  ^^^^ion^a'^t' 
'*  or  affignees  of  fuch  bankrupt's  eftate  and  effi:£ls,  in  the  place  pean  to^be 
"  and  ftead  of  fuch  creditor  j  and  the  commiffioners,  or  the  dc»>t,  it  it 
II  "^ajor  part  of  them  authorized,  (hall  affign  over  fuch  bank-  '^^Tcc*^^ 
*'  rupt's  eftate  and  effects  tmto  fuch  perfon  or  perfons  as  the  lufTci  ch« 

6  **^  major 
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-•» 


TzisLZ  ct  fcch  CFodhoTSy  arrwiBiig  to  die  fe* 

choofi:  as  afordiudi  and  the  af- 

mzll  be  obliged  to  keep  one  or 

oi  jccouii^  nrhcicni  he  of  tscf 

si:=  :-i>  ins  aad  tioBS  of  money,  or  odtcr  cftds 


w  yu^  in  or  recctTed  oat  of  the  &id 


boc^  or  books  of  aocxRuit  cfoy 
zl  bzT?  prerai  bis  or  her  ddit,  (hall  at  A 
j*j^?  frsc  fciQTtf  and  infpefl  die  iame  as  olta 

^_  2    BC  ^^  II—      "■'■!    "^I"'^   >■■■ 

1^     :  r-  X  J?  firfrc  cracked,  <»  That  it  fliall  and  may  be 

::2er5,  or  the  major  part  of  then,  as 


»•&• 


■*   -ijir  i>  rL^T"  £iil  us  cmfc,  for  the  better  prcfierrmg  and 

.cnpc's  eftzie,  immediately  to  appoint  one  or 
s  of  the  eftate  and  efiecb,  or  any  part 
or  affignees,  or  any  of  diem,  fhafi  or 


iifc  » 


si  cr  cifVI^ced  at  the  meeting  of  the  creditors, 
«  _  :r  T=  grp-irn-ri  as  «f crefaid,  for  choice  of  aflignees,  if  thcT» 
^  r-  i-i  n—  :r  rort  in  Tiluc  of  them  (whofe  debts  rcfpc£K?clf 

ds)  then  prefent,  and  of  fuch  pafons 
think  fit  I  and  fuch  afiignee  or  alEgnees 
«   J   :3H  I:  rr3i.rrif  izi  diiplaccd,  (hall  deliver  up  and  aflign  all 

*  : "  _^  zzl  tEz:^  of  fuch  bankrupt  which  fiiall  have  come 

*  --  :_-  n-  ris-T  r'-^s  or  pofTeflionj  or  which  (hall  have  been 
-*  .*^-^:  r»-  iLr  uli  commLflioners,   as  aforefaid,  unto  fuch 

*  : ..  -  iJT^wi    or  aili^ccs   who  fliall  be  fo  chofen  by  the 

*  .—• rrs   i^  i:":r:iiii  i  and  all  the  eflate  and  effeds  of  the 

A  -^zjfcTVzc  -irllii  »I:a3  be  delivered  up  or  aiEgned  fliall  be,  to  all 
--  ^^::-r::=■^I^  •  7:1270:^5,  as  cffeftually  and  legally  vcfted  ia  fuch 
^  -   »  i.'^'T^  jr  ifig-ces,  as  if  the  firft  afllgimient  had  been 

*  r.:r^  ^:  "  ^  cr  them  by  the  faid  commiflioners  ;  and  if  fuch 
••  **  .  a.::;^ri  cr  i£i^ces  fliall  refufe  or  negled,  by  the  fpacc  of 
•*  •:  i  :^  -^it  iirtr  notice  given  of  the  faid  choice  of  fuch  ncv 
•>  ;.r^-.^^  ic  i-i-^ccs,  and  of  his  and  their  confent  to  accept  of 
A  _'i  iJI^v-ivi:,  fignified  to  the  lirft  aflignee  or  aflignees,  by 
•^  %'•>.  *K  i-'^vT'^r  his  or  their  hand  or  hands,  to  make  fuch  afiigu;' 
^  ;^  .-  l::o  iillT^ry  as  aforefaid,  every  fuch  firft  aflignee  oral- 
^  .  ^vs.  •— ::  nrirt^velv  forfeit  the  fum  of  200/.,  to  be  divided 
^  ~ .  .  *  ■'-*i;^  amoneft  the  creditors,  towards  fatisfaftion  ot 
^  r^'  •  ^cx?*  i:^  t'-^-^h  manner  as  the  eftate  of  the  bankrupt  is  or 
^  Tf^"  V  -  ^^^  ^  J^rivied  and  diftributed ;  and  to  be  recovered  by 
^  '^^J^  .:  -£  i-iCt  bill,  plaint,  or  information,  in  any  of  hii 
^  "I"  <  *^  vV^-r:^  of  record  at  Wejlminftery  by  fuch  pcrfon  or 
^  *x^  >,.>^  «i>  --^'^  t^*  major  part  of  the  commiflioners  autho- 
^  ,  ?  ^^  if.-rtuid  fliall  appoint  to  fue  for  the  fame,  with  fiJJ 
''•^  •-  .U  cc  :-•-»  wherein  no  privilege,  proteftion,  or  wager  ia 
•^  '^  *"   Ok  ri.^re  thm  one  imparlance  fliall  be  allowed. 

v^    V  c    i  ^  i-^  whereas  it  may  be  found  neceflary,  that  as  well 
^     •.  .^;J^;^  ox  bankrupts' eftatcs  already  made  by  conimiffioncis, 
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as  aflignments  hereafter  to  be  made  purfuant  to  the  choice  of  aflignees, 
creditors,  fliould  be  vacated,  and  a  new  afilgnment  or  aflign-  ^*^  fomc  of 
ments  be  made  of  the  debts  and  cfFe£ls  received  and  not  dif-  Jived  afa^" 
pofed  of>  by  the  then  aflignees,  to  other  perfons  to  be  chofen  diftance^and 
by  the  creditors,  as  aforefaid,  it  is  enaded.  That  it  (hall  and  ^•d  ^^  ^ 
may  be  lawful  to  and  for  the  lord  chancellor,  lord  keeper,  or  ^bSngp«- 
commiffioners  of  the  great  feal,  upon  petition  of  any  creditors,  fcnt  at  their 
to  make  fuch  order  therein  as  he  or  they  (hall  think  juft  and  deaion:  a 
reafonable;  and  in  cafe  a  new  aflignment  (hall  be  ordered  to  be  Jbnce  or  In- 
made,  as  aforefaid,  that  then  fuch  debts,  tSc(ks,  and  eftate  of  .tegrityittbe 
fuch  bankrupt  (hall  be  thereby  efFedually  and  legally  vcftcd  in  '™«  8^* 
fuch  new  affigiice  or  aflignecs  5  and  it  (hall  and  may  be  lawful  ajj^e  fuck 
for  him  and  them  to  fue  for  the  fame,  in  his  or  their  name  or  an  appljai<. 
names,  and  to  difcharge  any  a6lion  or  fuit,  or  to  give  any  ac-  ^^^'  ^' 
quittance  for  fuch  debts,  as  cfFedually,  to  all  intents  and  pur-  n?»'i  Atikl 
pofes,  as  the  afTignee  or  a(ngnees  in  the  former  adignment  9»«   J^the 
might  have  done  in  cafe  no  new  aflignment  had  been  made ;  **^^*kj^ 
and  that  the  faid  commidioners  (hall  caufe  publiek  notice  to  be*rupt,heinay 
given  in  tjie  two  London  Gaxettes  that  (hall  immediately  follow  ^  remofed. 
the  removal  of  fuch  aflignee  or  affignees,  and  the  appointment  ^ewton^ 
of  fuch  other  aflignee  or  ailignees  as  aforefaid,  that  fuch  afliig-  i  Atk.  97. 
nee  or  ailignees  is  or  are  removed,  and  fuch  other  a(rignee  or  Or  if  the 
aflignces  appointed  in  his  or  their  (lead;  and  that  fuch  perfons  fi^"e«!aa 
as  are  indebted  to  the  faid  bankrupt's  eftate,  do  not  pay  fuch  improperly 
debt  or  debts  to  fuch  aCTignec  or  affignees  as  (hall  be  removed  as  *^  ^«  ti«« 
aiorciaia.  ^j„^    y.^ 

Abr.  tit.  Creditor  and  Bankrupt i  (0),  pi.  3.  When  an  affignee  la  removed,  be  muft  join  with  the 
bid  affigntt,  aod  the  commlffionerc  in  making  an  ailignmenr  to  the  new  alHgnee.  Ibid,  And  where  aa 
ftffignee  is  removed  on  account  of  his  own  bankruptcy,  Lord  Hardwicke  was  of  opinion,  that  he  and  hia 
affignees  muft  join  with  the  commiffioners  in  executing  analfignment  to  the  new  afflgnee*   I  Atk;  97.  J 

[f  32.  "  Before  the  creditors  (hall  proceed  to  the  choice  of  af- 
*'  (ignees  of  any  bankrupt's  eftates,  the  major  part  in  value  of  the 
^'  faid  bankrupt's  creditors  then  prefent  (hall,  if  they  think  fit, 
*'  dire£t  in  what  manner,  how,  and  with  whom,  and  where 
<<  the  monies  ari(ing  by,  and  to  be  received  from  time  to  time, 
*^  out  of  the  bankrupt?s  eftate,  (hall  be  paid  in  and  remain  until 
**  the  fame  (hall  be  divided  amongft  all  the  creditors  as  by  this 
^^  a£t  is  direcled  ;  to  which  rule  and  dire£l:ion,  every  fuch  a(fig« 
'*  nee  and  a(Bgnees  aforefaid  to  be  chofen  (hall  conform,  as  often 
^*  as  100/.  (hall  be  got  in  and  received  from  fuch  bankrupt's 
*<  eftate,  and  (hall  be  and  are  hereby  indemnified  for  what  they 
^*  (hall  do,  in  purfuance  of  fuch  direi^ion  of  the  faid  creditors." 

Af&gnees  are  in  the  nature  of  truftees  \  and  where  they  employ  inre  Earl  of 
an  agent  to  receive  or  pay  money,  who  abufes  their  confidence,  Litchfield, 
they  muft,  like  other  truftees,  anfwer  over  to  the  cefluy  que  trufts.  /^^  ^x porta 
But  (tf)  when  they  employ  an  agent,  either  from  nece(hty,  or  con-  Beichier, 
formably  to  the  common  ufage  of  mankind,  they  have  been  holden  AmW.  218. 
not  liable,  provided  they  have  ufed  due  precaution  in  the  choice 
pf  the  perfon  employed. 

From  their  being  cQn(idered  as  mere  truftees,  it  follows,  that  1  Atk.  89* 
each  is  feparately  anfwerable  only  for  what  he  receive3 ;  and  the 

3  negligence 
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(s)  Bat  La.  ncgligcace  of  {a)  one  fliall  not  hurt  any  of  the  others,  pitmded  Aefw 
Ifardwicke    jj^  ^^j  ^^  ^U  privv  to  any  private  and  perfonal  agreement  entered 
ibe  infcrooo  »nto  by  thcir  co-affignce. 

flf  the  wofdi  **  jointly  awdjevtrdtlf  is  the  affignfaeaty  for  the  leamty  of  each  iffignrft     I  Atk.  90* 

CMT.Read,  Another  confequence  is,  diat  payment  of  a  debt  to  one  aflignee 
3  Atk,  695.  ^ai  not  be  good. 

Primroie  ▼•       If  an  aflignee  becomes  infolvent,  and  has  appfied  any  of  die 
^S- §0     "*^'*^  received  by  him  in  that  capacity  to  his  own  ufe,  the  com- 
^'    miflioners  are  to  be  confidered  as  fpecialty  creditors,  becaafe  the 
commiffioners  executed  a  counterpart  of  the  aiEgnment  to  them  \ 
and  the  agreement,  being  under  hand  and  feal,  makes  it  in  the  na- 
ture of  a  fpecialty  debt,  and  therefore  Aey  may  come  upon  his 
real  eftate. 
Tnpsnt  It  is  the  duty  of  the  aflignees  to  fell  all  the  bankrupt's  property 

^^*T^'  as  foon  as  it  can  be  done  with  advantage;  and,  if  they  negle(£^  to 
3790^  Co.  difpofe  of  it,  the  chancellor,  upon  petition  of  a  creditor,  will 
Bankrupt  order  a  fale,  notvtrithftanding  the  affignees  fliould  be  defifous  of 
X^wi,  325.  'keeping  the  eftate,  as  conceiving  it  to  be  more  beneficial  for  the 

creditors  than  a  faJe. 
Biomi  V.  The  creditors  and  affignees  ftand  in  the  place  of  the  bankrupt,  and 
J®"|2?  gg  ^'^  fubjeft  to  the  fame  equity,  and  bound  by  all  ads  fairly  done 
Tyncll  T.  '  by  ^^^  >  ^of  although  the  court  will  favour  creditors  as  much  as 
Hope,  they  can,  it  muft  be  where  they  have  a  fuperior  right  to  other 
»^;56»-  pcrfons. 

Dawfoo,  If  ^  fettlement  is  made  before  marriage,  though  without  a  por« 

xVcs.  331.  tion,  it  will  be  good  againft  the  affignees;  for  marriage  itfelf  is  a 
Jojer-On-  confideration,  and  it  is  equally  good  if  made  after  marriage,  pio- 
Vern.  aS6.  vided  it  be  upon  payment  of  money  as  a  porrion,  or  a  new  addi- 
Co.  Bank'  tional  fum  of  money,  or  even  an  agreement  to  pay  money,  if  die 
^tLaws,   2noney  be  afterwarcu  paid  purfuant  to  the  agreement, 

Bx  parte  So  if  a  perfou  give  a  bond  for  a  fum  of  money  as  a  marriage 

^^"*  ^    portion,  and  the  marriage  take  efk&j  it  is  a  good  confideration 
^^^'      '   for  the  bond,  and  the  affignees  cannot  be  relieved  againft  it. 
TyrrcHv.         Where  the  bankrupt  himfelf,  from  the  circumftances  of  the 
« Atk.  558.  ^^^^)  would  be  confidered  as  truftee  for  another,  lus  affignees 
Bx  parte  '  will  be  looked  upon  in  the  fame  light. 

By  as,  1  Atk.  124. 

Bx  parte  If  the  wifc  of  a  bankrupt  prior  to  her  marriage  was  entitled  ta 
Coyegame,  3  truft  cftatc,  the  affiguces  of  the  hufband  are  not  entitled  to  the 
rnpt  Lam,  P'^opcrty  without  making  a  fettlement  on  the  wife. 

330.  ^x  Atk.  191.  S.  C.  Grey  v.  K/eatiih,  1  Atk.  aSo.  Womll  t.  Mariary  BotfuMn  v.  PdV 
1  Coi*8  P.  Wms  458. 

Miiner  v.  Qu^  if  (he  hufbaud,  or  his  general  affignees,  (who  ftand  exa£Uy 
p!'w!6io.  ^"  *^^  ^^^^  fituation,)  can  get  pofieffion  of  the  wifc*s  property 
Adams  V.  *  without  the  aid  of  equity,  it  feems  doubtful,  whether  the  ^Mit 
«""\?,m"  will  interfere  to  affift  the  wife. 

W.I  I.  Wil- 
des V.  C^y,  z  Atk.  67.     Jewfon  v.  Moulfon,  2  Atk.  410. 

Where  a  mortgage  is  made  on  a  leafe  pledged  by  a  bankrypt^ 
iiuniii^  r     equity  will  fupply  a  defe£^  in  the  conveyance  againft  tit)^  affignees. 
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If  there  U  a  cuftom  in  the  country  that  half-a^^year^s  teftt  (hould  Bockiey  r« 
become  due  on  the  day  the  tenant  enters  upon  the  premifes,  the  ^*y^°''  * 
aflSgnees  are  bound  by  it,  notwithftanding  the  tenant  had  com-  ^^'   ^ 
mitted  an  2&  of  bankruptcy  before  he  took  the  premifesj  and 
made  the  agreement  to  pay  half-a-year's  rent  in  advance.  , 

If  a  leilbr  covenants  with  his  lefTee  and  his  affigns  to  renew  his  T)nhe  r. 
leafe,  and  the  leflee  becomes  a  bankrupt,  equity  will  not  compel  ^^^J^'J^ 
the  leflbr  to  renew  in  favour  of  the  afBgnees.  iCh.Ca  yr. 

The  ftatute  of  limitations  will  run  againft  the  aflignees  from  >vflibrook« 
the  time  of  the  original  promife  to  the  bankrupt.  ▼.  Maaiey,  Camb.  70. 

80  wheit   in  an  a&ion  .brought  againft   the  defendant  by  Crey  v. 
an  aifignee,  he  pleaded  the  ftatute  of  limitations  ^   the  court  q^^^^* 
reolved  that  the  ftatutes  of  bankrupts  transfer  the  right  to  Equity^**!;!. 
the  afligneei    but  it  b  no  more  than    the   old  right  which 
the  bankrupt  had  before  he  had  committed  any  z(k  of  bank- 
niptcy,  and  therefore  the  aflignee  muft  take  it  in  the  fame  plight 
and  condition  as  the  bankrupt  himfelf  had  it  i  and  that  the  (la-  3P.W.  144. 
tate  of  limitations  was  a  bar. 

Where  a  creditor  before  bankruptcy  agrees  to  take  lefs  than  Ex  parte 
his  debt,  fo  that  it  be  paid  precifcly  at  the  day,  and  the  debtor  Bennet, 
fails  of  payment,  he  cannot  be  relieved  %  and  if  the  debtor  be-  *      *  ^*  * 
comes  bankrupt,  the  aOignees  will  not  be  entitled  to  bind  the 
creditor  by  his  compofition,  but  he  has  a  right  to  prove  his  whole 
debt. 

It  is  the  duty  of  the  aflignees  to  make  a  dividend  as  early  as  Ex  pane 
poflible  after  the  time  given  by  the  ftatute,  for  creditors  to  comp  ^*nc,  lAifc. 
in  and  prove  their  debts :  And  if  they  negleft  making  a  dividend,  V.'toJ^^ 
and  keep  the  money  in  their  own  hands,  they  will  be  liable  to  ftend.   la 
intcreft  for  it.]  ^     n    a   ^      ^'"^•N*^'^- 

17,  I703*    Co.  Bankrupt  Laws,  344- 


(E)  Of  the  Creditors,  who  are  fuch ;  and  hereia 

of  proving  their  Debts*    . 

"DT  the  at  yac.  cap.  19.  $  9.  ««  The  commiflioners  mar  cx»-  (a)  Credit. 

-■-^  *•  mine  upon  oath,  or  by  other  ways,  any  perfon  for  the  dif-  ®"»  "?**** 

•*  covery  of  the  truth  of  debts  owing  to  fuch  creditors  as  feek,re-  ]^ty*roevw" 

"**  lief;  and  creditors  by  judgment,  ftatute,  recognizance,  fpe-  ihcybe, 

**  cialty,  or  other  fecurity,  or  having  no  fecurity,  and  having  ^°i]^'"„f l 

made  attachments  in  London^  or  other  place,  by  cuftom,  of  the  fuch  u  have 
goods  of  the  bankrupt,  whereof  there  is  no  execution  or  ex-  obrained 

**  tent  ferved  upon  any  lands,  £5*r.  before  he  become  a  bankrupt,  ^f.l'on^t^'' 

**  iball  be  relieved  for  no  more  than  a  {a)  ratable  part  of  their  fore  the 

*•  juft  debts,  without  refpefl  to  any  penalty  in  any  judgment,  bankmptcr, 

for  dieir  juft  debts ;  and  the  retlbn  i9>  beanie,  from  the  zBt  of  hankrupttyy  »11  t&e  banknipt^i  eftjce  it 
«reftcd  in  the  comroiflioners,  who  are  eftabliflxed  as  courts  of  jaftice  couching  the  bankrupt's  oftite^  an4 
l)efore  whom  the  creditors  muft  antbenticate  their  debts,  in  order  to  receive  their  dividends  ;  and  there- 
fore they  maft  et^uaily  admit  all  perfons  to  make  proof  of  their  debts  ;  but  faCh  as  have  pawns  or  mort- 
gayet  luve  «  property  in' the  thing  fo  pledged,  precedent  to  the  uanflation  cf  the  property  to  the  torn- 

miiConcrs  j 
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miffioners ;  in  wKibfa  c^fe  they  have  only  an  equity  of  redcmptlom  and  are  in  no  better  e6fiJitioftfli^ 
the  bankrupt  himrelf.  [When  a  creditor  ccmes  to  prove  hia  debt,  be  is  obliged  to  fwcar,  whethez  ^ 
hMS  a  fecortty  or  not ;  and  if  he  has,  and  inlifts  upon  protring,  he  moft  deliver  it  op  for  the  benefit  of 
liis  creditors ;  i  Atk.  105.}  unlefs  it  be  a  joint  fecurity  from  the  bankrupt  and  another  peHba;  ia 
which  cafe  he  may  come  in  for  his  whole  debt  under  the  commilTion,  without  being  compelled  toiSe- 
liver  op  the  joint-fecurity,  as  he  is  entitled  to  recover  what  be  can  from  the  co-fecority,  and  tike  b'B 
dividend  upon  the  whole  of  his  demand  upon  the  bankrupt's  eftate,  provided  he  does  not  receive  moie 
th40  20S,  in  the  pound  on  the.  whole.  Ex  parte  Bennet,  2  Atk.  528.  When,  therefore,  acitdin 
has  a  mortgage,  or  other  pledge,  which  he  apprehends  is  not  equal  to  the  payment  of  ins  debt,  be  muft 
i^ply  to  the  Chancellor  to  have  the  pledge  fold,  and  that  be  may  be  admitted  a  creditor  for  the  le&dar; 
and  the  commiiTionen  may  dtred  the  fale  to  be  before  them,  ot  by  publick  auAion.  Ex  ftarttCoaia^i 
soth  April  1790.  Co.  Bankrupt  Laws,  149.  Bonds,  bills  of  exchange,  and  otHer  perfonal  feourities, 
pledged  or  depofited  with  a  creditor,  may  be  directed  to  be  fold  before  the  commiifioiKrs  tnibefaoab 
manner  as  an  eftate.  Ex  parte  Hillier,  19th  July  178S.  Uid^  If  a  debtor,  by  way  of  collateral  ie- 
curity,  deliver  a  bill  of  exchange  or  promllTory.  note  to  his  creditor,  without  his  name  appeario|  00  die 
paper,  it  moft  be  difpofed  of  as  a  pledge,  and  the  produce  applied  to  reduce  the  debt,  the  refiddcoeljr 
of  the  demand  being  proveable  under  the  commiifion.  Ex  parte  Smith,  19th  Dec*  1784.  Jhid,  Whoci 
Indeed,  a  perfon  takes  a  bill  without  the  name  of  the  party  from  whom  he  reoeives  it,  it  may  be  a 
pledge,  or  a  purchafe,  according  to  the  agreement  of  the  parties*  If  "it  is  taken  as  a  pledge,  it  moflbe 
Ibid  J  but  if  as  a  purchafe,  it  liquidates  t^e  debt  to  the  full  amount  of  the  bill.  Ex  parte  Wbitter,  6tfc 
Feb.  1790.  Ex  parte  Roberts,  21ft  June  1789.  Ex  parte  Smith,  iSth  Nov.1789.  Id,  150.  Baiokof 
Bngland  v.  Newman,  I  Ld.  Raym.  442.  Where  a  creditor  has  two  demands,  one  proyeaUe  un(2er  die 
commiflion,  the  other  not ;  he  may  apply  his  fecurity,  in  the  firft  place,  to  reduce  that  demand  which  'a 
not  proveable.  £jr^rftf  Howard,  i4Jth  Jane,  1790.  £x/flrreArkley,  26th  Nor.  1791.  Co*  ^olk 
rupt  Lawty  150.  153*] 

Chapman  t.       HA.  fells  lands  to  B.y  >vIio  afterwards  becomes  a  bahkfupt^  and 

Turner,  I     ^^^  ^f  ^^  putchafc-money  is  not  paid,  A.  fliall  not  be  obliged  to 

^^  *  ^*    come  in  as  a  creditor  under  the  ftatute  of  bankrupt,  but  the  Jand 

fhall  ftand  charged  with  the  money  unpaid,   though  there  te 

no  agreement  for  that  purpofe. 
Co.  Baiik^        Corporations  ufually  appoint  a  clerk  or  treafurcr,  who  is  tte 
Tupt  Laws,   perfon  to  prove  debts  due  to  them  ;  he  muft,  however,  produce 
'^^'  his  appointment  under  feal  to  the  commiffioners. 

Ex  parte  If  the  bankrupt's  eftate  is  in  arrear  for  taxes,  the  coUedor 

Child,  X  fccms  the  proper  perfon  to  prove  the  debts,  and  he  ought  to  pro- 
If  there  are  duce  his  appointment,  that  the  commiflioners  may  judge  of  the 
two  collea-  legality  of  it :  But  if  the  colleftor  himfelf  fhould  become  bank* 
whodi.  jyxpi   havinff  received  the  taxes  from  the  inhabitants,  but  not  paid 

the  mo-     -  '^  "  r    1       •    1    1  •  r      f    f  If 

ney  rtceived  thc  money  ovcr,  ouc  01  the  inhabitants  may  prove  for  Jumicu 
between       and  thc  rcft. 

them,  and  ^  ,  :- 

one  of  them  becomes  bankrupt,  the  other  ihall  prove,  on  behalf  of  the  parifh,  the  whole  fom  RBV* 
sag  in  their  hands  not  paid  over.  Ex  parte  Moggeridge  and  Clarke,  4th  Feb.  1 790.  Co.  BiiirMft 
LavfSf  156* 

Ex  parte  Thc  privilege  of  creditors  to  come  in  and  prove  their  dcbt% 

^Oroom,  1     and  bankrupts  to  be  difcharged  therefrom,  is  faid  to  be  co-cxtcn* 

Atk.  1X9-     g^^  ^^^  commenfurate.     However,  the  court  will  not  abfolutdf 

WiiHamfon,  ftop  a  Creditor  from  bringing  an  afbion,  but  put  him  to  his  elcdion; 

1  Atk.  83.    and  ftiould  he  ele£i:  to  proceed  at  law,  he  will  ftill  be  allowed  to 

prove  his  debt,  for  the  purpofe  of  afienting  to  or  difienting  botA 

the  certificate,  which  permiffion  is  abfolutely  requifite  to  tout 

Ex  parte      his  remedy  at  law  of  any  avail ;  for  (hould  the  bankrupt  procure 

Capot,  I       IjJs  certificate,  he  will  be  thereby  difcharged  from  that  aftion>  ^ 

Atk.  220.    ^^jj  ^^  j^^^  ^^  ^^j^^g  contradted  before  the  a£k  of  bankruptcy* 

Ex  parte  Where  a  creditor  has  proceeded  at  law,  before  he  appH^  *J 

wiiiamfon,  p^^^g  j^jg  ^^\^^  under  the  commiffion,  he  ought  not  tobcpcrftittw 

Lme doubts  to  pTOve  witliout  rclinquifliing  his  proceedings  at  laW,  liskbjf 


ors< 
vide  the 


aider  from  the  Great  Seal,  for  the  purpofe  of  £gnifyihg  his  aiTent  hive  been 
to,  or  diflent  from*  the  certificate.  entertained 

of  this;  but 
fee  ex  parte  Botteril,  i  Atk*  109.,  where  the  commliSonerB  refuled. 

But  the  circumftance  of  a  creditor  proving  his  debts  previoufly  Ex  parte 
to  proceeding  at  law  againft  the  bankrupt,  <Joes  not  amount  to  a  Dow^Jhcrv 
conclufive  cleftion  to  take  under  the  commiffion,  for  a  creditor  Ex  parte 
has  been  fuffered  to  make  his  eIe£lion  of  proceeding  at  law,  Lindfay, 
againft  the  bankrupt  himfelf^  after  having  proved  his  debt,  and  re-  \^^^^ 
ceived  two  dividends,  upon  condition  of  refunding  what  he  had  capor, 
received.     But  the  cafe,  perhaps,  might  be  different,  if  the  ere-  i  Atk.  21^ 
ditor  had  in  view  the  charging  a  third  per/on^  as  the  fecurity,  or  the  "**/*^  z^w^  4^4 
bail  of  the  bankrupt.  . 

Therefore,  where  a  creditor  had  proved  his  debt,  zndjigtied  an  AyJett  r* 
Mgreetnent  to  permit  the  bankrupt  to  keep  his  houfe  Jlill  open  for  trade ^  "g/°^' 
and  to  male  him  an  annual  allowance;  and  the  bankrupt  afterwards  *-,J^  ^ 
deferted  his  houfe  and  abfconded  ;  upon  which  the  creditor  pro- 
ceeded to  fix  the  bail,  and  (erved  execution  upon  them:    The 
court  faid,  there  were  fome  inftances,  in  which  the  court  of 
Chancery  permits  a  creditor  to  do  certain  aAs,  fuch  as  proving 
his  debt,  and  voting  for  afiignees,  without  binding  him  to  come 
in  under  the  commiffion,  and  renounce  his  legal  remedy.    But 
the  creditor  here  has  gone  much  farther,  he  has  made  his  eleEliony 
has  acqaiefced  under  the  commiffion,  and  (hall  not,  on  a  fubfe- 
quent  unforefeen  event,  at  the  diftance  of  a  twelvemonth,  defert 
the  commiffion,  and  come  upon  the  bail  by  furprize. 

The  being  chofcn  ajftgnee^  will  not  prevent  the  creditor  from  Eitpam 
fuing  the  bankrupt  at  law  if  he  has  not  proved  his  debt,  for  in  ^'?* 
that  cafe,  he  can  only  be  confidered  as  a  creditor  at  large  j  and  '      '  '^^* 
even  if  he  has  proved  his  debt,  and  chofen  himfelf  affignee,  he  Doi^miwi, 
^  ^'V/  ele£l  to  proceed  at  law^  and  be  difcharged  as  a  creditor  x  Ack.  xn. 
under  the  commiffion. 

If  a  creditor,  at  the  time  Hie  commiffion  ijfues^  has  the  bankrupt  Expam 
in  execution,  he  may  prore  his  debt  under  the  commiffion,  and  H»nkiin,  id 
eleft  to  difcharge  the  bankrupt.     But  if,  after  the  commiffion  has  ^i^'plll^\ 
liTued,  a  creditor  proceeds  at  law  agamft  the  bankrupt,  and  takes  Wv<ier,2iL(i 
his  body  in  execution,  it  is  a  conclufive  election,  and  he  will  not  ^**"  "79o- 
be  entitled  to  prove  fo  as  to  receive  a  dividend,  although  he  caton,'^a,ft 
ffiould  afterwards  difcharge  the  bankrupt  out  of  cuftody.  Dec.  1790. 

Ex  parte 
^<tr^9  xoth  Augnft  1791.    Ex  parfte  Biflbn,  2^d  March  2792*    Cnditor  having  taken  bankrupt  in 
cxecotioD,  Aibfequent  to  the  comniiffion,  afterwards  releafed  him,  and  wai  permitted  to  prove :  Debt 
^^Dged.    ^,  ex  parte  Hewitt,  ziftjan.  I7S9«     Co*  Bankrupt  Laws,  i6o,  i,  2,  3. 

If  a  creditor  is  proceeding  at  law,  the  bankrupt  is  entitled  by 
petition  to  put  the  creditor  to  his  ele£tion,  either  to  abide  by  the 
commiffion  and  wave  the  proccfedings  at  law,  or  relinquiffi  all  Ex  parte 
Benefit  under  it ;  but  whether  the  creditor  can  be  compelled  to  Hopkinfo«» 
*lcft  befote  a  dividend,  feems  to  be  fomewhat  unfettled  :  though  i^Qo^Tver. 
uie  modem  determinations,  fupported  by  fome  of  an  earlier  date,  jun.  159. 
have  moftly  put  him  to  his  elediion  before  a  dividend,  provided  ^  *'',^®' 
the  application  was  not  made  before  he  bad  a  reafonable  time  of  L^iT^^j, 
^amining  into  the  bankrupt's  affairs.  4>  s- 
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Mxparu  it  a  creditor  Iiat  demands  upon  the  bankrupt  of  diftinft  oi* 

Crinfiw,       turcs,  or  in  different  rights,  he  is  at  liberty  to  prove  one  under  j 
^   ro.  »7o.   ^j^^  commiflion,  and  proceed  at  law  for  the  recovery  of  the  other. ' 
Exfurte      Therefore,  where*  a  bankrupt  had  borrowed  loo/.  upon  bond  of 
^^*»       a  near  relation,  yM)  had  arrefted  him  upon  the  bond  and  charged 
^  him  in  ezectttion ;  and  had  another  demand  for  a  yeai^s  rent^ 
which  he  ofered  to  prove  tinder  the  commiffion,  but  would* 
not  wave  his  executioti  ujpoia  the  bond  debt ;  and  the  conunit 
fioners,  therefore,  refufed  to  admit  him  to  prove :  Lord  Hari- 
nvtcke  faid,  that  though  it  was  a  hard  cafe  upon  the  bankrupt,  jet| 
as  tlie  debts  were  entirely  diftinfiy   he  ihould  be  allowd  to 
prove. 
fxpartt  So,  on  a  petition  ex  parte  Matthews^  where  It  appeared  tiut 

***jj*^»  Mr.  Gary  had  proved  a  debt  under  the  commiffion  in  ri|^t  of  lri$ 
^  '^'  wife,  amounting  to  5000/.,  being  her  fortime  under  a  mar- 
riage fettlement,  and  alfo  brought  an  a^ion  at  law  in  his  owa 
right  for  a  debt  due  to  him  for  goods  fold  and  ddi?ered) 
the  Lord  Chancellor  obferved,  the  court  would  never  fafier  a 
creditor  to  fplit  a  demand,  and  prove  part  under  the  commiffiooi 
and  profecute  at  the  fame  time  a  bankrupt  for  the  remainder  at 
law.  But  that  in  this  cafe  there  are  two  remedies  and  difltreot 
rights  ;  and  he  even  thought  he  might  have  done  it,  if  the  debts 
had  been  both  in  his  own  right.  Suppofe,  one  debt  had  bees 
due  to  Mr.  Gary  by  bond,  and  another  upon  an  accoimt  cur- 
rent,  and  he  had  brought  a  bill  here  for  the  account,  and 
an  a£tion  at  law  upon  the  bond ;  thefe  are  two  diftind  thiogS) 
and  therefore  the  court  will  let  him  go  on,  both  in  law  and  equity* 
If  indeed,  he  was  to  bring  a  bill  in  equity  for  an  account  cur- 
rent, and  an  a£iion  at  law  for  a  particular  Hem  in  that  accountf 
the  court  wouldj  in  that  cafe^  oblige  the  plaintiff^  to  make  as 
ele£tion. 

If  an  executor  becomes  bankrupt,  as  he  a£ls  in  outer  drekf  B 
fir'^'ir  '^^^'^''"Ptcy  ^^*  ^^^  ^^^^  *^?y  ^^  Icgzl  right  of  exccutorftip* 
101!'  ^Ex  ^^^  does  tne  commiffioners'  affignment  zffc£k  the  teftatort  aScBi 
farteUtwtU  except  as  to  fuch  beneficial  intereft,  as  the  bankrupt  may  himfelt 
*'aaw  of**  ^^  entitled  to.  But  though  a  bankrupt  executor  may  ftri£Uy  ^ 
Wiiiiim  the  proper  hand  to  receive  the  afiets,  yet  if  his  affignces  haTC  re* 
Mofeicy,  a  ceivcd  any  of  the  property,  a  court  of  equity  will  for  the  benefit 
Au*^ o**  ®^  creditors  and  iegatees  appoint  a  receiver,  with  whom  the  al* 
1784.'*^*  fignees  (hall  account.  And  the  court  will  do-fo  upon  pcritiofl* 
Ex  paru  As  bankruptcy  does  not  affcft  the  right  of  an  executor,  lU 

cTr  '  *  ^6  ^'^^^'^^^^J  ^^  ^  himfelf  the  proper  perfon  to  be  admitted  to  ptw« 
Explltt^  '  againft  his  own  eftate ;  which  is  not  incongruous,  as  he  does  it  in 
Brooke,  ift  outer  droit,  and  the  danger  of  embezzlement  may  be  prevented 
i\kto\Ia'  by  ordering  the  dividend  to  be  paid  into  court :  and  this  was  doctf 
Jf  the'pro-  '^  *  cafe  where  the  petitioner  was  a  creditor  of  the  bankrupt's  to- 
pertybccon-  tator  to  the  amouut  of  286/.;  part  of  the  effefts  of  the  dcccafeat 
L^d'Thur.  ^°  *5  amount  of  432/.,  were  in  the  bankrupt's  hands;  and,  c^ 
low  aid,  he  petition  to  be  permitted  to  prove  this  demand  againft  thebank- 
wouu  not  rupt's  eftate.  Lord  Thurhw  ordered  that  the  bankrupt,  as  excco- 
ST^tiWiv  ^°^'  ^^^^  ^  admitted  a  creditor  under  the  commiffion  ify^ 


O^anlirupt  417 

aj^inft  hidi  fbi  the  fum  of  432/.  7/.  1 1  i.,  iii  the  petitipn  meii^  %  P.  Wan* 
tioned;  and  thdt  the  affignees  fhould  pay  the  dividends  into  the  547* 
baiik,  in  the  nanie,  and  with  the  privity  of  the  accountant-general, 
in  truft  in  the  matter  of  A,  B.  the  bankrupt,  fubjeift  to  further 
otdcri  .    ^ 

A  cteditot  by  an  annuity,  where  the  annuity  id  menly  perfonal^  Expartt 
18  entitled  tb  come  in  undet  the  commiQion.  provided  the  penalty  ^^^^ 
of  the  bond  be  forfeited  {a)  prior  to  the  bankruptcy.     lA  order  to  %x^rt*^* 
prevent,  oh  tKe  one  hdnd,   the  injiiftice  of  admitting  him  to  LeComptsy 
piYove  only  the  artears  accrued  due  before  the  b^kfiijptcy,  and,  f>'^j[!'**5'* 
on  the  other,  the  great  inconvenience  that  would  emue  if  the  an-  i^'^l^X 
nuity  (hould  be  deceived  from  time  to  time  as  an  accruing  debt  2  Bl.  Rep. 
on  the  eftate,  a  value  is  fet  upon  the  annuity,  and  he  is  admit-  /"fiJ-^^,. 
ted  a  creditor  for  the  fum  at  which  it  is  valued*  fi^itun  has  * 

bees  incurred)  no  z€t  of  the  annuitant  (hall  amount  to  a  waver  of  it,  for  it  it  for  the  benefit  of  both 
parties  that  it  ihould  be  fo.    Wyllir  ^r•  Wilkte,  DoUgl.  5jt^. 

If  the  annuity  is  fecured  by  a  deed  of  covenant,  and  a  bond  is  Fletchers 
lilcewife  given  as  an  additional  fecurity,  which  is  forfeited  for  yV**"'^ 
non-payment  before  the  bankruptcy  the  creditor,  in  that  cafe,  is  tit"cr«rfi/flr 
hot  obliged  to  prove  under  the  commiflion,  but  may  proceed  at  and  Bank* 
law  for  the  breach  of  covenant,  notwithftanding  the  bankrupt  has  ^f^  (^^'  ?'• 
^obtained  his  certificate.  ^446.  Cottiei  v.  Hooke/bouV  "n. 

An  apprentice  can  tome  in  as  a  creditor  only  for  the  fum  re-  ^x  parte 
toaining  due,  after  deducing  for  the  time  he  has  lived  with  the  ^^^^\ 
bankrupt.   It  is  ufual,  indeed,  for  the  commiffioners  to  recommend  Barweii  v. 
it  to  the  creditors  to  allow  him  a  grofs  fum  out  of  the  eftate,  for  Ward, 
the  purpofe  of  binding  him  to  another  mafter;  but  this,  though  *  Atlt.a6x. 
equitable  and  juft,  is  not  what  he  is  entitled  to  dejursy  nor,  of    . 
courfe,  what  the  court  can  order. 

A  petition  was  preferred  on  the  part  of  a  daughter^  to  be  let  in  Ex  pom 
as  a  creditor  on  the  eftate  of  her  fslther,  a  bankrupt,  for  the  money  MacWin, 
he  had  received  from  the  managers  of  the  theatre  on  her  account^  *    **'  ^^* 
offering  an  allowance  thereout. for  living  with,  and  being  main* 
tained  by  him,  during  her  a£ting  on  the  Hage.   It  was  alleged  on 
her  part,  that  the  court  is  fo  far  from  giving  the  father  all  the 
earnings  of  the  child,  that  it  will  not  fuffer  the  father  to  be  eafed 
(tf  the  maintenance  of  a  child  who  has  a  fortune ;  but  will  let  the 
vrhole  intereft  accumulate,   and  the  father  maintain  the  child,  ^ 

unlefs  unable  to  do  fo. 

Lord  Chancellor  faid>  he  was  Under  fome  difficulty  for  the 
fake  of  the  precedent ;  for  it  is  true  that  this  queftion  is  the  fame 
as  it  would  have  been  between  the  daughter  and  the  father,  if  he 
had  not  been  a  bankrupt,  and  could  anfwer  to  an  a£tion  for  himfelf ; 
Whether  after  all  this  tranfadion  the  daughter  could  in  an  a£tion 
have  recovered  againft  the  father  all  this  money,  as  money  had  and 
received  to  her  ufe  ?  He  faid^  it  might  be  dangerous  in  London  to 
lay  it  down  as  a  general  rule,  that  if  a  father  having  fcveral  chil- 
dten,  who  earn  money  which  he  receives,  becomes  bankrupt, 
every  child  can  come  in  and  claim  his  debt  for  that  money  fo  had 
and  received  while  they  lived  together,  and  were  part  of  his 

Vol,  I.  E  c  family. 
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family.  A  father  frequently  fen4s  out  his  fon  to  work  aji joatnejf^ 
man,  and  his  earnings  are  taken  to  be  the  father's.  Here,  mi 
hislordfhipi  the  father,  mother,  and  daughter  were  all  a£h)rs,  and 
lived  together ;  the  father  received  the  whole.  It  is  extraordinar; 
to  fay,  that  after  a  length  of  time  this  (hall  be  all  called  hadb, 
becaufe  of  an  a£l  of  bankruptcy.  He  referred  it  therefore  to  the 
commiflioners  to  inquire,  how  much  the  father  received  to  the 
child's  ufe,  unlefs  as  to  fo  much  as  was  a  covenant  with  the 
daughter  hcrfelf.  But^  to  avoid  the  cxpence  of  an  account,  it  vras 
agreed  that  the  petitioner  (hould  be  admitted  as  a  creditor  for  a 
particular  fum ;  out  no  allowance  tp  be.  made  for  maintenance. 

A  landlord  having  a  legal  right  to  diftrain  roods  while  thej 

remain  on  the  premifes)  the  iflumg  of  a  coounimpn  of  banknpt 

Y  Atk.  T02,  acainft  the  tenant,  and  the  meflenzer's  pofleflion  of  the  goods  of 

J03, 104.     ^Q  tenant,  will  not  hinder  him  from  diftraining  for  the  whole 

rent  in  arrear  i  for  it*  is  not  fuch  a  cufiodia  legu  as  an  execudoa; 

and  even  there  the  law  allows  the  landlord  a  yearns  rent.   Aad 

though,  by  the  aflignment  by  the  commiflioners  of  the  banbupt'a 

eftate  and  effefbs,  the  property  of  the  goods  is  changed,  yet  die 

aflignees  take  them  fubjed  to  every  thmg  which  they  are  fuljefi 

to  in  the  hands  of  the  bankrupt ;  and  while  upon  the  premifo 

they  remain  liable  to  be  diftrained. 

s  Ack.  lOft*       But  if  the  landlord  negled^s  to  diftrain,  and  fuflers  the  goods 

to  be  fold  by  the  aflignees,  he  can  only  come  in  with  the  xtft  of 

the  creditors  pro  rata. 

Ex  parte         A  commiflion  iflued  agatnft  jf.  who  was  a  tenant  of  S.,  and  owed 

^Aik  xo     ^*™  twelve  year's  rent,    -B.,  the  landlord,  came  in  and  pofd 

' .:  ^  '  ^°^'  his  debt  under  the  commiflion,  and  the  aflignees  fold  the  whole 

goods  to  Grove  tlie  petitioner,  who  lived  in  the  tenant's  hoofe. 

The  landlord  three  years  after  proving  his  debt^  diftrained  upon 

thofe  goods  as  being  (till  upon  the  premifes. 

Set  Ex  parte      hord  Hardwicte,  upon  the  fecond  hearing  of  the  petitiony  deter- 

wYry  hiJ'"^  mined,  that  the  vendee  of  the  goods  under  the  affignees  was  ea- 

wife,  nth    titled  to  the  goods;  and  ordered,  that  the. proceedings  of  the 

Jan.  1776.    landlord  fhould  be  reftrained^  and  confined  him  to  his  itmedf 

Srtt,   ttwder  the  commiflion. 

221.     Bradyll  v.  B»ll,  i  6r.  Ch.  Rep.  417.  S>  P. 

Co.  Bank^        It  IS  ftatcd  xu  I  jitk.  ro3.|  that  a  mortgagee  of  a  bankrupt's 

ruptLaws,   eftate,  although  he  pays  the  arrears  of  rent  diat  is  due  to  the 

^^^'  bankrupt's  landlord,  fliall  not  be  preferred  to  the  creditors  usder 

the  commiflion,  unlefs  he  applies  to  the  court  for  an  order  'dot 

he  may  ftand  in  the  place  of  the  landlord ;  but,  from  the  cafes 

above  referred  to,  it  radier  feems  that  no  fuch  order  could  be 

obtained,  becaufe,  unlefs  the  landlord  oBuaUy  diftrains,  be  ha» 

himfelf  no  lien  upon  Aci  goods. 

.Ex  parti  On  a  diftrefs  for  rent,  goods  were  fold,  and  77/.  y .  remaiari 

^^\nn"Abr.  *"  ^^^  conftable's  Iiands,  who  became  a  bankrupt.    The  tenant 

^    "'*      '  dies,  and  his  executor  prays  to  be  paid  this  money  by  the  zSigcMt 

in  preference  to  the  other  creditors^ 

It  was  argued,  that  this  cpmes  to  the  hands  of  the  conftaUe  hf 
due  courfe  of  law  *,  and  the  cafe  q{  Wright  t.  Dixon  was  cited, 

wbcr« 
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whete  goods  were  taken  in  execution  by  Jf^ikox^  bailiff  of  JiT^* 
fninfieTj  who  died ;  and  the  judgment  and  execution  being  after- 
wards fet  afide,  the  court  ruled>  that  the  widow  and  executrix  of 
Wilcox  fhould  rt{und  the  money«  though  (he  alleged  fhe  had  not 
afiets  to  pay  fpecialties. 

But  tl^  Lord  Qiancellor  faidy  that  cafe  was  againft  an  executrix ; 
and,  though  the  law  makes  a  difierence  between  one  creditor  and 
another,  yet  in  cafe  of  bankruptcy  all  creditors  art  upon  an  equal 
footing.  If  any  thing  remained  in  J^ecie^  it  might  be  different; 
but  here  the  money  is  embezzled  by  the  conftable.  He  there- 
ibre  ordered  the  petitioner  to  come  in  as  a  creditor  with  the 
ten* 

Commiffioners^  after  a  man  becomes  a  bankrupt,  compute  hi-  B:tpirt$ 
tereft  upon  debts  no  lower  than  the  date  of  the  commiffion,  be-  Bennett 
caufe  it  is  a  dead  fund ;  and  in  fuch  z  Ihipwreck,  if  there  is  a  *  ^*'  ^^^* 
falvage  of  part  to  each  perfon,  it  is  as  much  as  can  be  expeOied.  Bmmiey  r. 
But  there  is  no  dirediion  in  tlie  aft  for  that  purpofe,  and  it  has  ^oo^> 
been  ufed  only  as  the  bcft  mediod  of  fettluig  the  proportion  '    **^9* 
amaiig  the  creditors,  that  they  may  have  a  rate-like  (atisfaftion ;  Sx  forte 
nor  does  the  certificate  operate  as  a  difckarge  of  the  fund  before  Rooke, 
?efted  in  the  affignees,  thereby  to  deprive  the  creditors  of  fubfe^  '  ^^  *♦♦• 
quent  intereft,  but  extends  only  to  any  remedy  to  be  taken  againft 
die  perfon  of  the  bankrupt,  or  his  future  efieft& 

a  vn  eftate  mortgaged  is  not  adequate  to  the  payment  of  prin-  Kxp^u 
tipal  and  intereft,  the  intereft  is  only  to  be  calculated  to  the  date  ^^^l* 
0/ the  commii&om  *^|h  i^|^h 

aad  ooafttmed.    £»  patu  HiTcy,  mfa  Not.  vj^%*    Co.  Sstikrw^  Laws,  %%f^ 

But,  if  it  is  fttfficient  for  that  purpofe,  die  aiiignees  cannot  re-  7  Vm«Afaf% 
deem  without  paying  intereft  to  the  time  of  redempdon.  ^'^ 

A  fpecialty  creditor  cannot  have  intereft  beyond  the  penalty  i  Atk.  75* 
contained  in  hb  fecutity,  but  a  creditor  by  note  carrying  intereft 
may  receive  the  full  amount:  However,  if  the  bearing  of  intereft  is  'Ex  pang 
not  fpecified  in  the  note,  it  will  not  of  itfelf  entitle  the  holder  to  ^jf'^» ' 
elaim  any ;  but  he  may  prove  the  whole  fum  fpecified  in  the  note,  *      '  '^'' 
notwithftanding  he  deduced  the  difcount  at  the  time  of  re- 
ceiving it. 

There  is  a  diflference  betvireen  debts  that  carry  intereft  and  a  Bremfey  ▼• 
i^pecial  depofit  of  goods  and  ftock  %  for  in  the  former,  the  intereft  ^^ 
fliall  be  continued  down  to  the  date  of  the  commiflion,  but  in  the  '      '^^^ 
latter  it  is  otherwife,  for  the  intereft  ftops  from  the  time  of  the  de« 
poft,  and  a  calculation  (hall  be  made  of  the  value  of  the  whole  entire 
dimg  depofited,  both  principal  and  intereft,  be  it  ftock  or  goods^ 
according  to  the  market  price  at  the  dme  of  the  depofit. 

Where  a  joint  commiflion  is  taken  out,  and  the  ufual  order 
obtained,  fbr  keeping  diftind  accountjs  of  the  feparate  eftates  of 
each  partner,  the  creditors  of  the  feparate  eftates  are  not  entided 
to  ineeteft  upon  their  debts  after  the  payment  of  twenty  (hillings 
in  the  pound,  unlefs  the  joint  creditors  have  alfo  received  twenty 
fhillings  in  the  pound';  but  the  overplus  of  the  fcparatt  eftate  mult 
be  applied  to  increafe  the  joint  fund. 

Ee  a  Thus 
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Bx  fm^  Thus,  upoir  a  potion  by  fepante  creditor*  to  be  allowed  intereS 

^\1q^    oa  their  debts  carrying  interell,  before  the  furplus  of  the  fepantt 

rjS^.  cftate  ihould  be  carried  over  to  the  joint  account,  it  appeared  tlut 

a  joint  commiffion  had  been  taken  out  againft  two  bankniptSy  aoJ 

an  order  obtained  for  keeping  di(Un£l  accounts,  and  that  there  was  i 

finrplnsof  the  feparateeftateof  one  of  them,  after  paying  his  fepante 

creditors  twenty  fiuilings  in  the  pound  \  but  the  Lord  Chancellor 

was  of  opinion,  that  fuch  feparate  creditors  were  not  entitled  to 

intereft,  utleis  the  joint  eftate  had  aUb  paid  twenty  fliilllDgs  m 

the  poundt  and  themore  difmifled  the  petition. 

A>teft  vw  On  actions,  whether  of  debt,  affumfftt^  or  for  a  tort^  the  judgment, 

ii^K)^,       when  figned,  relates  to  the  verdid ;  and  the  cofts  de  incremai^ 

1*17.  Zr    vhen  taxed,  are  annexed  to  thofe  ailefled  by  the  jury,  and  become 

CTjI-    confolidated  with  them  by  a  fair  and  equitable  relation  of  law,  and 
^y^'^  tfaexefbre  they  may  be  proved  as  a  debt,  if  the  verdi£l  is  prior  to 
iQc<tt.£UiH  ««  bankruptcy. 

EoJlcr  Twiift  ]7S^»  B.  R.    Ciu  Bsaknfi  LstPh  »3»*    £^  f^rtf  Sinpibn,  3  Br.  Ch.  Rcp.4(* 


Cd^  Smk^         A  bond,  though  it  is  not  affignable  at  law,  may  be  piOTcfl  bj 
'^Sf^'^'^    the  ai&gnee  nnder  the  commiflion  ;  b«t  the  aflignor  muft  join  in 
the  depo6tioii  that  he  hath  not  receired  the  debt,  or  any  pait 
thereof,  or  any  fecnrity  or  fatisfa£Hon  for  the  fame. 
TottflUmv^      If  a  perfon  giTO  an  abfolute  bond  to  another  who  became 
^Tmir**^  furety  for  him,  or  who  accepted  bills  of  exchange  drawn  upon 
ILif.  ioo»     him  by  the  obligor,  not  having  efie£ks.  in  his  own  hand  to  anfwer 
them,  it  is  a  good  confideration  for  the  bond,  and  he  is  entitled 
to  prove  it  as  a  debt  under  the  commiflion,  although  he  has  not 
himfelf  paid  the  money  at  the  time. 
Mjturtt  If  a  bond,  given  by  a  trader  to  indemnify  another  who  bs 

^^^Jj*^*  ^  become  furety  for  Wm,  be  forfeited  before  bankruptcy,  the  furctjr 
M«€hi79a.  may  prove  payments  made  by  him,  fubfequent  as  well  as  prior  to 
cck^^Ara^  Ac  bankruptcy. 

The  holder  of  a  IhII  of  exchange  is  entitled  to  prove  his  debt 
under  a  commiflion  againft  the  drawer,  acceptor,  and  indorfer, 
and  to  receive  a  dividend  from  each  upon  his  whole  debt,  pro* 
vided  he  does  not  in  the  whole  receive  more  than  twenty  fliilUngs 
Cooper  v«     in  the  pound.    But  there  is  a  diftinftion  in  this  cafe,  where  tk 
^yf*         creditor  applies  to  prove  his  debt  after  having  received  a  part,  and 
i*  Lf^      where  he  applies  to  prove  previouily  to  having  received  any  pay 
WlMman,     mcut  or  compoCtion ;  for  if  tlie  creditor  at  the  time  of  proving  haf 
1  Atk.  109.  received  any  part  of  the  bill,  he  can  only  prove  for  fo  much  as 
]it.*c«tmf.  remains }  but  if,  after  having  proved  for  the  whole,  he  reccivcst 
m»f»t9      part  of  diebiQ  firom  any  of  the  perfons  liable  to  pay  it,  he  is  en« 
^^^*       titled  to  a  dividend  upon  the  whole,  provided  it  does  not  cxccei 
^3^*.       *   twenty  (hillings  in  the  pound  upon  fuch  part  as  remains  due. 
Mjtp^Hi  In  bills  of  exchange  and  promifibry  notes  there  is  a  double 

A  k"  tst   contrail,  the  firft  between  the  principal  debtor  and  creditor,  and 
EM^'rti      alfo  an  implied  contrail,  that  the  principal  debtor  will  indemniff^ 
ltyM<kt»    ihe  furety ;  fo  that  if  the  creditor  the  indorfee  comes  upon  the 
J  ^'  ^."^    Curety  the  bdorfer,  the  indorfer  or  his  aflignces  may  come  in 
•'  againft 
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^igatnft  {he  original  or  principal  debtor.    But  this,  as  before  ob-  Ex  parte 
ferved,  mud  depend  upon  the  time  when  the  furcty  paid  the  Marttal, 
debt;  however,  if  the  holder  of  the  bill  prove  it  under  the  com-  '  ^^  "^ 
mtllion  againft  the  perfon  who  ultimately  ought  to  pay  it,  before 
the  furety  is  called  upon,  the  furety  fcems  to  have  an  equitable 
right  to  itand  in  the  place  of  the  holder,  and  receive  the  dividends 
upon  his  debjt. 

If  a  perfon  drfcounts  feveral  bills  for  another  who  afterwards  Co.  Bank- 
becomes  a  bankrup^t,  and  the  holder  proves  the  aggregate  amount  '''^'-^•^wi, 
of  the  bills,  excepting  them  as  a  fecurity;  and  any  of  the  bills  are  i2/ri  smith, 
afterwards  paid  in  full^  the  amount  of  the  bills  paid  muft  be  de-  in  re  Lewit 
ciu£led  from  the  proof,  and  the  future  dividends  be  paid  upon  th^  *"th*N"*'* 
refidtie  of  the  debt  only.     In  the  fame  manner,  where  bills  of  ^  ^j^^' 
exchange  have  been  given  as  a  fecurity  for  a  general  balance,  or  Dec.  1789. 
for  a  debt  exceeding  their  amount,  and  upon  a  bankryptcy  the 
creditor  has  proved  the  whole  amount  of  his  debt,  excepting  fych 
bills;  if  any  of  them  are  duly  honoured,  or  by  any  means  fully 
fatisfied,  they  muft  be  taken  as  a  payment  pro  tanto,  and  the 
future  dividends  made  on  the  refidue  of  the  debt.    One  Lee,  a  Ex  parte 
bankrupt,   was  indebted  to  We/cA  and  Company,  bankers  and  ^"Jj*^*' 
partners,  in  159/.  15/.  2d.  for  money  by  them  advanced  to  him,  j^gg. 
and  intereft  thereon,  for  fecuring  which  he  indorfed  to  them  two 
promiifory  notes  and  a  bill  of  exchange.    This  debt  they  proved 
under  the  commiflion.     After  the  proof  Jf^elci  and  Co.  were 
fplly  paid  one  of  the   notes,  amounting  to  58/.  12/.,  by  the 
drawer,  and  th^y  delivered  up  the  note  to  him  ;  by  which  means 
the  debt  from  the  bankrupt  was  reduced  to  loi  /•  3/.  2(/.     We/cA 
and  Co.  infifted  upon  receiving  their  dividends  upon  the  whole 
159/.  i^S'  2d,  proved  by  them,  notwithftanding  the  payment  of 
the  faid  note ;  upon  which  the  affignees  prefented  a  petition  to 
expunge  or  dedu£l  the  fum  of  58/.  I2x.,  die  amount  of  the  note, 
from  their  debt,  which,  after  hearing  counfel,  was  ordered :  and 
it  was  direded  that  Welch  and  Co.  fliould  be  paid  dividends  only 
on  the  fum  of  loi/.  3/.  2  J.,  refidue  of  the  faid  fum  of  159/. 
15/.  2</.,  ratably,  and  in  equal  proportions,  with  the  reft  of  the 
creditors  of  the  bankrupt. 

If  a  bill  of  exchange  or  promiflbry  note  is  drawn  by  way  of  Co.Sank- 
accommodation,  yet  the  party  holding  it  for  a  valuable  confider-  '^P^^^'* 
ation  is  entitled  to  prove  to  the  whole  extent  of  the  bill  or  note,  ^x/JA«* 
and  receive  the  dividends,  provided  they  do  not  amount  to  more  King,  lotk 
than  twenty  (hillings  in  the  pound,  on  the  conlideration  which  he  £^'' j'^^J** 

gave.  CntikYy  3  Br.  Ch.  Rep.  237. 

The  liabili^  to  pay  money  is  a  good  confideration  for  a  bill  oif  Tooffaiat  ▼. 
exchange,  and  will  entitle  the  party  to  prove  it,  although  the  fi^!^'^^ 
payment  is.  to  be  made  in  future,  or  depends  upon  contin-  paneMayd^ 
gencj.-^And  this  does  not  at  all  militate  againft  the  rule  that  ^"r  '^^^ 
contuigent  debts  are  not  proveable;  becaufe  the  claim  under  the  i^^m!^  J^x 
conunQBon  is  upon  an  inftrument  creating  an  abfolute  debt  at  parte  hc^n^ 
law,  for  which  the  fubje£ltng  one-felf  as  a  furety,  or  the  delivering  ^*^»  **** 
0i  counter-notes  is  a  good  confideration.  ^"*^J/<^* 

hni  Cliarictfde,  ft7th  July  I'jZj,  C«.  pankrupt  L0VS9  199*  100,  Xy  I9  3. 

Ec  3  If 
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If  the  indorfer  of  a  biU  i$  compelled  to  fty  it  on  aocovot  of 
the  failure  of  the  acceptor,  he  may  prove  upon  the  Ull  nodcr 
the  commiflion  againft  the  acceptor^  although  he  did  not  tate  k 

fup  till  after  the  commifiion  iffued. 
Bxpsrtt  The  houfe  of  Scoit  and  Ptarfon  having  had  fkequent  occafioni 

^TbM*       ^^  S^^  ^^^ ^^  difcountcd  by  peribns  at  Brifid^  and  contiiigiog 
X788.  to  require  a  negotiation  of  paper,  they  applied  to  Wtlkmif  tk 

bankrupt,  and  to  one  Forfytb^  to  afllft  them  by  lending  dirir 
names  to  bills,  which  were  to  be  difcountcd  by  Samuel  &pan  A 
Priftoly  for  the  ufe  of  Scott  and  Pearfon^  whofe  names  were  not 
to  appear  thereon.  Accordingly  (amongft  others)  three  bills  woe 
4rawn  by  Forfjth  upon  WlliinSf  dated  28th  of  May  1787,  £or 
€00/.  each,  payable  three  months  after  date.  Two  to  the  order 
of  Samuel  Span^  and  the  third  to  the  order  of  the  drawer ;  which 
laft  was  endorfed  in  blank  by  the  drawer..,  Thry  were  all  ac« 
cepted  by  Wllkins  about  the  time  of  their  b«ng  drawn.  The 
three  bills  were  put  into  the  poffelllon  of  Scoit  apd  Pearfaij  and 
were  by  them  fent  down  to  Span  at  Brjfiol,  who  endorfed  diemi 
and  procured  them  to  be  difcountcd  by  other  perlbns,  and  ie« 
mitted  the  value  to  Scdt  and  Pear/on^  in  Brifiol  bank  bills.  Be- 
fore  the  bills  became  due,  both  Scott  and  WHluns  became  bank« 
rupts  \  and  afterwards  Sfqn^  as  the  endorfer»  was  obliged  to  take 
them  up. 

Under  thefe  circumftances  Span  was  admitted  to  prove  the 
bills  under  JVtliins*^  commiflion.  And  this  petition  was  prefer- 
red to  have  the  proof  of  the  debt  expunged. 

The  Lord  Chancellor  confidered  it  as  a  very  clear  point,  that 
a  bill  of  exchange  negotiated  after  the  bankruptcy  of  the  acccptofi 
See  «x  p^t  might  be  proved  under  his  commiifion,  although  the  party  was 
^AuT**'  "^'  poflefl'ed  of  it  at  the  time  of  the  bankruptcy,  for  the  ddrt  ac- 
Biogiev  v.*  crued  by  the  acceptance  \  and  that,  as  to  the  confideration,  thae 
Maddiron,  yras  si  clcar  confideration  paid  in  this  cafe,  though  not  to  WWoMii 
^u  fuwi  ^^^  ^^^  ^t^^  became  the  holder  of  thefe  bills  in  a  fair  manneri 
2^  '  his  Lordfliip  therefore  difmifled  die  petition. 
i^'h  juij  A  new  petition  was  preferred^  praying  that  the  former  petitioQ 
J 7:3.  might  be  reheard  and  the  debt  expunged. 

.  Sc'  Drookt       The  Lord  Chancellor,  after  hearing  counfol)  exprefied  him* 
V.  Rogfrt,    feif  to  be  very  clearly  of  the  fame  opinion. 

}Uj>!  640.    Howis  ▼.  Wlgtiitt^  4 Term  Rep.  714. 

I X  parte  Where  the  acceptor  of  a  bill  of  exchange  becomes  banknipti 
s  lith,  «Cr.  ^^  holder  may  prove  the  amount  of  the  IhU  under  his  conmuf- 
Vv f^m  '  fio^>  ^^^  ^^^  maintain  au  a£lion  againft  the  other  parties:  hot 
.'  .1'.  and  if  the  acceptor  of  a  bill,  or  maker  of  a  note^  become  infohtati 
'  '  '  >  or  offer  to  compound  their  debts,  the  holder  of  a  bill  or  note,  so- 
;-Si)l^ro.  cording  to  fuch  compofition,  thereby  difcharees  the  poftcriof 
' '  ih  ff  parties,  unlcfs  they  have  prcvioufly  afiented  to  his  executing  the 
:.  ;wi,  ai4.  compofition-dccd. 
'..m.  The  cofts  and  charges  of  proteftioe  biOa  before  an  a£l  of  baak- 

I    ik.  140.  fupt^^y  ix^ay  be  proved  :  but  fuch  cofts  accrued  by  proteftiogbiUi 
J/if«!%^r,  ofter  an  aft  of  bankruptcy  cannot* 

'  '    "^^Y*  S97'    ^  fiwws  ▼,  Ruoker,  Ambl.  67a.  ^^ 


IBfinlirttfit  423 

The  7  G.  I.  r.  31.  reciting  "  Whereas  merchants,  and  other  aU.Ratm. 
'•*  traders  in  goods,  have  been  very  often  obliged,  and  more  cf-  *549*  » **• 
<*  pecially  of  late  years,  to  fell  and  difpofe  of  their  goods  and  mer-  ^  s"!  S^ItV 
*<  chandizes  to  fuch  perfons  as  hare  occafion  for  the  fame,  upon  Notwith- 
♦'  truft  or  credit,  and  to  take  bills,  bonds,  promiffory  notes,  or  ^^^'"^^  ^ 
•«  other  perfons'  fecarities  for  their  monies,  payable  at  the  end  mStcsmen- 
**  of  three^  four,  or  fix  months,<  or  other  future  days  of  payment;  tion  only  of 
<«  and  the  buyers  of  fuch  goods  becoming  bankrupts,  and  com-  **  ^T*^^,** 
^  miilions  of  bankruptcy  being  taken  out  againil  them  before  ofVomis  Md 
<*  the  money  upon  fuch  bonds,  notes,  or  other  fecurities  btrcame  mcrcban- 
«*  payable  ;  it  hath  been  a  queftion.  Whether  fuch  perfons  giving  I^'^jl *"  *' 
**  fuch  credit  on  fuch  fecurities  (hould  be  let  in  to  prove  their  extend  to  all 
^<  debts,  or  be  admitted  to  have  any  dividend  or  other  benefit  by  Torts  of  c 
"the  commiffion,  before  fuch  time  as  fuch  fecurities  became  *^"***^"^^ 
<*  payable  ?   which  hath  been  a  great  difcouragcment  to  trade,  o/mon"7 
**  and  great  prejudice  to  credit  within  this  realm :"  -Therefore  »n<J  that  the 
enafts,  «^  That  every  perfon  who  (hall  give  credit  on  fuch  feci-  J^jfri"^"""** 
<<  rities  as  aforefaid,  to  any  perfon  who  ihall  become  bankrupt  do  not  ineui 
**  upon  a  good  and  valuable  confideration  bona  fide  for  any  fum  of  Security  lor 
•*  money  or  other  matter  or  thing  whatfoever,-  which  fhall  not  be  ofdebt'^^rut 
«  due  or  payable  at  or  before  the  time  of  fuch  perfon's  becoming  fecuriry  by 
"bankrupts,  (hall  be  admitted  to  prove  his  bills,  bonds,  notes,  bondf,  bills, 
**  or  other  fecurities,  promife  or  agreement  for  the  fame,  iu  like  ^J^\{^y^ 
**  manner  as  if  they  were  made  payable  prefcntly,  and  not  at  a  Lnkcs, 
"  future  day ;  and  (hall  be  entitled  unto,  and  (hall  have  and  re-  ^^"''P-  54o- 
"ceive  a  proportionable  part,  (hare,  and  dividend  of  fuch  bank-  jj^^  ^* 
**  rupt's  cftate,  in  proportion  to  the  other  creditors  of  fuch  bank-  i  Term 
**  rupts,  dedu£ling  only  thereout  a  rebate  of  intereft,  and  dif-  ^^P-.  ^7« 
"  counting  fuch  fecurities  payable  at  future  times,  after  the  rate  of  ^       '  '^* 
«  five •  pounds /^r  cetitum  per  annum j  for  what  he  (hall  fo  receive, 
**  to  be  computed  from  the  adual  payment  thereof-  to  the  time 
**  fuch  debt,  duty,  or  fum  of  money  (hould  or  would  have  bc- 
"  come  due  and  payable  in  and  by  fuch  fecurities  as  aforefaid." 

"  And  every  perlon  who  (hall  become  bankrupt  fhall  be  dif*  By  190.^^ 
•*  charged  of  and  from  ail  and  every  fuch  bond,  note,  or  other  ^  ^*^  ** 
"  fccurity  as  aforefaid,  and  (hall  have  the  benefit  of  the  feveral  ^^  of  ** 
'<  llatutes  now  in  force  againft  i  ankrupts,  in  like  manner  to  all  mturancc, 
"  intents  and  purpofes  as  if  fuch  fum  of  money  had  been  due  JjJ^^""^' 
**  and  payable  before  the  time  of  his  becoming  bankrupt.**  3?/i/i/b^«di 

may  be  claimed  befbte  the  loft  happens,  and  proTcd  when  it  does  happen  :  and  thefe  debet  fhali  io  ii(ce 
mioAer  be  difcbarged  by  the  oertiflcate.  Aod  Ir  hath  been  holdfcn,  that  infurance  upan  lives  are  within 
thit  fiatnte,  though  not  mentioaod  ia  the  preamb;e.    Coi  v«  Liocatd>  Doogl.  166. 

A  bill  drawn  before  the  bankruptcy,  though  not  protefted  till  Macarty  ▼. 
after,  is  a  debt  that  may  be  proved  under  the  commiffion,  for  the  Harrow, 
debt  accrues  immediately  upon  the  drawing,  ^  wiiiftl! 

A*  having  contra£led  with  the  Eaft^India  Company  at  one  of  Ex  pem 
their  fales  for  tlie  purchafe  of  a  parcel  of  goods,  to  be  paid  for  ^-  ^  ^  '^z 
9t  a  future  day,  before  that  day  became  a  bankrupt.     Ld.  Kihg  ^J^I,  395*. 
held  this  cafe  not  witliin  the  above  flatute,  becaufe  the  goods 
were  not  delivered,  nor  was  the  contrail  figned  by  the  party. 

£  e  4  Contingent 
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Tolly  y.  pontingent  debts  ir.e  faid  not  be  included  In  the  ftatnte  7  G.  i.^ 

JuHiwm.  b^caufc,  it  being  uncertain  whether  they  will  ever  become  d«e 

I  j^6.*         or  not,  it  is  impoflible  to  make  fuch  abatement  of  5/.  per  cent,  as  the 

a£^  diredis.  An4  thi$  do£irine  is  now  conftantly  followed^  and  ad- 

£x  partt      mitted.  Lord  Chancellor  King^  indeed,  declared,  that  though  a  debt 

ftpTwaw.    ^  contingent,  when  the  obligor  becomes  a  banloupt,  yet  if  the  cob- 

497.  tingency  happens  before  the  diftribution  made,  fqdi  contiDgeot 

creditor  may  come  in  for  his  debt ;  or  if  the  contingency  hap« 

pen  before  a  fecond  dividend,  .the  creditor  may  come  in  for 

his  proportion  thereof.     But  this  hasr  been  fince  over-ruled,  and 

the  contrary  pofition  eftablifhed,  for  Lord  Hardwicke  faid,  that 

Mxfmrtt      Lord  Kin^s  was  barely  an  oHter  opinion,  and  that  Lord  Talhl 

CreoiM,      afterwards  doubted  of  Lord  JC/V/fV  afTertion,  and  that  he  himfelf 

.       had  difiered  from  him  entirely  on  a  fqrmer  occalxon,  and  that  he 

ftill  adhered  to  his  opiniqn. 

One  having  only  a  caufe  of  a£liqn,  cannot  coitie  in  and  prove 
it  at  a  debt ;  becaufe  the  damages  ^at  may  be  given  are  confix 
dered  merely  as  contingent. 
|Wiir.  ft;a  Therefore  if  a  leflee  ploughs  up  meadow  g^und,  for  which 
I^e  is  bound  to  pay  the  leflbr  a  certain  fum  of  money,  as  i 
penalty,  that  pensdty  cannot  be  proved  as  a  debt  under  the  com- 
miilion :  nor,  if  a  man  be  bound  in  an  obligation,  in  a  certain 
fum  to  perform  covenants,  and  the  obligor,  before  he  becoxpes  a 
bankrupt,  breaks  thofe  covenantsj  can  the  obligee  prove  this  as 
debt  under  the  commiiBon. 
JEir^fftf  So  yrhere  in  an  eje£tme^t,  a  yerdid  was  given  for  the  plainoflF 

1  wflC  »7o  ^*^  nominal  damages,  but,  before  the  j)idgmen|  could  be  entered, 
the  defendant  became  a  bankrupt,  apd  in'tlic  teriQ  following  the 
plaintiff' 6gned  judgment,  and  had  cofts  de  incrementii  then  taxed  and 
allowed  to  him:  Lord  HenUj  held  thcfe  cofts  did  not  become  a  debt 
till  die  judgment,  and  were  conne£led  therewith,  ai\d  that  the 
plaintiff  comd  not  be  permitted  to  prove  the  fame  as  a  debt  under 
the  commiffion. 
Walttrv.  And  where,   in  a  cafe  of  affault  and  battery  before  bank- 

Shericckf      ruptcy,  during  the  bankruptcy  the  plaintiff  had  a  verdiA  with  da- 
^       '        mages,  but  lud  not  judgment  till  after  the  certificate ;  the  court 
were  of  opinion  the  plaintiff*  could  not  come  in  under  the  com- 
mifljon,  that  it  was  not  a  proveable  debt,  or  a  debt  due  at  the 
time  of  the  bankruptcy. 
£tf  pttrH  And  upon  the  fame  principle,  where  ope  Sneaps  was  commit- 

^•^cAps.  ted  for  a  contempt  in  non-payment  of  cofts,  whidi  were  taxed 
j^u!  ^*  fublequent  to  his  bankruptcy,  but  the  order  for  the  taxation  was 
made  before  it;  upon  a  motion  for  his  difchaige,  upon  the  ground 
of  the  debt  being  difchaxged  by  his  certificate,  it  became  a  quef- 
tiou,  Whether  Jhb  was  to  be  confidered  as  a  debt  arifing  Mrterkr 
or  pylerwr  to  the  bankruptcy  ?  It  was  argued,  that  all  proceed- 
ings under  an  order  of  court  were  to  have  relation  in  point  of 
time  to  that  order  ;  and  confequently  that,  as  the  order  was  made 
before  the  bankruptcy,  the  debt  was  to  be  confidered  as  haviog 
originated  in  that  order,  and  ought  to  be  diicbarged  by  the  certi- 
£cate« 

The 


The  Lord  Chancellor  obferved>  it  is  generally  tnie,  that,  where 
fev^al  (tiftin&  z&s  are  necelTary  for  the  completion  of  any  buG-r 
nefs,  the  completion  refers  to  the  inchoation.  But  the  queftion 
is,  Whether  the  making  an  order  can  be  confidered  as  fuch  in« 
choation  ?  And  he  faid,  he  thought  it  clearly  could  not.  That 
it  might  as  well  be  faid,  the  damages  affffled  in  trefpafs  are  to 
have  reference  to  the  trefpafs,  which  they  certainly  have  not,  for 
they  have  their  origin  in  the  judgment.  He  took  it  to  be  clear, 
that  in  all  inftances  in  the  court  of  Chancery,  the  taxation  confti- 
tates  the  demand }  and  as  the  taxation  was  fubfequent  to  the 
bankruptcy,  the  debt  is  therefore  fo,  and  confequendy  he  could 
not  difcharge  the  bankrupt. 

Where  an   annuity  is  fecured  by  a  deed  of  covenant,   the  Cottrdiv. 
growing  payments  are  contingent ;  and  therefore  an  adion  may  l^^^j^ 
be  brought,  notwithftanding  the  bankruptcy  and  certificate  of  the  Jj^'JjJ- 
covenantor.  aaat  to  ^ 

itot.     See  Ludford  ▼•  Berber,  i  Term  Rep.  S6.;  and  Hornby  ▼'.  Houldltch^  there  citoL 

If  a  perfon  lends  a  trader  (lock  in  the  publick  funds,  to  be  re-  Acterfon >• 
placed  as  j|ock,  without  naming  any  particular  time  at  which  it  Vemao, 
;s  to  be  inyefted  ;    if  the  trader  becomes  bankrupt  before  he  ^Jg""J]J^ 
has  been  jrequire^i  to  re-place  the  ftock,  it  is  a  contingent  debt,  4  Term 
^nd  cannot  be  proved.  R^*  S79^ 

*^  Ex  parte  Bartlett,  X9th  Miy  1792,  S.  P.    Co.  Banbupt  Lswt,  145. 

In  collateral  undertakings,  if  the  party  engaging  to  fecure  the  AUbpr. 
^cbt  of  another,  himfelf  becomes  bankrupt  before  that  debt  is  pay-  p"^.  1*5. 
able  to  the  principal,  the  creditor  cannot  prove  under  his  com-  Ex  parti 

fniiTlOn.  Adney,  Cowp.  460. 

Where  a  ipap  becomes  bail  for  another,  it  is  confidered  as  a  Hockley  t« 
contingent  debt.     And  if  the  bail  commit  an  z£t  of  bankruptcy  Merry, 
before  the  judgn^eut)  it  cannot  be  proved  under  the  commiffion.  *  *""  '^*^* 

Accordingly,  where  the  defendant,  the  9th  of  May  1734,  was 
)>ail  on  a  writ  of  error,  and^  on  the  25th  of  October  1734,  com- 
mitted an  a£t  of  bankruptcy,  and  after  a  commiiTion  obtained  his 
certificate  J  on  the  r2th  oi  November  1735,  the  judgment  was 
affirmed  \  and,  in  an  aflion  of  debt  upon  the  recogni2ance,  he 

E leaded  his^  difcharge,  and  that  the  caufe  of  a£Hon  arofe  before 
is  bankruptcy;  Lord  Hardweke^  Chief  Juftice,  on  the  trial, 
held  that  the  defendant  was  not  difcharged,  according  to  the  cafe 
of  Tully  y.  SparkeSf  for  this  was  but  a  contingent  debt,  for  which 
the  plaintiff  could  not  come  in  under  the  commiflton. 

Where  a  man  undertakes  to  pay  a  fum  of  money  for  another,  Taylor  r. 
his  undertaking  alone  will  not  create  a  debt  that  he  can  prove  ^^^^ 
under  a  commiffion ;  and  if  an  aft  of  bankruptcy  intervenes  be-  crookiLSc 
tween  the  undertaking  and  the  aftual  payment,  it  can  never  be  ▼.  Thomp. 
proved,  and  the  creditor  can  only  rcfort  to  the  bankrupt  perfon-  ^^*  *  S^'** 
ally.     But  if  the  party  engaging  to  pay  the  debt  of  another  is  !  wiif.  x6. 
taken  in  execution  for  that  debt,  his  impiifonment  is  confidered  ChUton  v. 
as  a  payment  and  fatisfaftion  of  the  debt,  fufficient  to  give  him  ^JjlS"' 
a  right  to  prove  under  the  commifTion.  Voung  v.^* 

Hockley,  2  Bl.  Rep.  840.    Hefkuyfon  ▼.  Woodbfidge,  Doug.  166.     Taylor  ▼.  Mills,  Cowp.  515. 

Ketder  T.  Raynes,  'm  Cane  June  i»>  1784.    Co.  Bankrupt  /:,0ti'j^  25S,     Pa»l  v.  Joa^a,  l  Term 
Rep.  599. 

This 


Goddard  v. '     Thifi  principle  sJfo  extends  to  the  cafe  where  one  num  isl^i! 

den^^Uf'  ^^  another,  it  having  been  detemiined  that  he  cannot  prore  at  a 

s6:u        '  creditor  under  a  commiffion  againft  the  principal,  tiQ  he  has  tnai 

the  debt  for  which  he  became  anfwerable ;  and  diat  if  die  th  of 

bankruptcy  committed  by  the  principal  is  prior  to  the  biff's  hiT- 

ing  paid  the  debt,  he  cannot  prove  it  under  the  commiffion. 

^x  parti  But  the  hardfhip  of  not  admitting  a  furety  to  prove  a  iAt 

B^r^ud    ^^^^  ^^  P^y^  fubfequcnt  to  the  commifiion,  is  in  fome  mcabat 

Darling,  la   relieved  when  the  original  creditor  has  made  his  proof  befbie  he 

re  Brightin,  calis  upon  the  furety  for  payment }  becaufe  the  furety  b  hddcs 

^^^^'^  Co.    ^^  ^^^  ^^  equitable  right  to  Hand  in  the  place  of  the 

Bankrupt  *    creditor,  and  receive  dividends  upon  his  proof. 

Ex  porta         Where  the  contingency,  upon  which  money  it  made  payable  to  • 
Hiiiy  Co.      2,  wife,  is  tife  Bankruptcy  or  mfolvencj  of  the  bujbani^  fuch  debt  cao^ 
X«w<T^Qo.  "°'  ^  proved  under  the  commiflion. 

But  the  wife*t  own  fortuae  may  be  iettled  on  tbe  haiband  ttotil  he  fulsy  aod  then  to  her  fepaate  ofe. 
J«ockyer  v.  Savage,  s  Str.  947. 

(tf)  tixpartt  Though  it  be  eftabliihed  («)  agreeably  to  the  general  rule,  that 
5^0"^**  a  wife  ihall  not  come  in  as  a  creditor  on  a  mere  continsent  pro- 
497*  JTx  viuon,'  yet  if  the  ailignees  go  into  equity  to  enforce  die  per- 
pa*u  jef.  formance  of  a  trud,  as  they  require  equity,  they  ihall  be  obKged 
ASr^tiN*"^  to  do  equity,  and  fecure  the  fcttlement  to  her.  One  Blancbardj  a 
Oiiitvaad  cabinet-maker,  married  the  fifter  of  Calliford^  who  had  500^ 
jiaMkrwpt,^,  portion  fecured  by  land.  BlattcharJ,  on  his  marriage,  gave  a  bond  to 
Kiiw*fiav'  l^*vc  hb  intended  wife,  if  flie  furvivcd  him,  500/.  or  a  third  <tf 
»S4. '  JTjt  his  eftate,  at  her  eleflion.  Blanchard  became  a  bankrupt.  A 
^r/f  Smith,  \^\\\  ^^^  brought  by  the  aifignees  to  have  the  500/.  raifed  by  a  fak, 
Bfown'^Co.  ^'^^  decreed  accordingly ;  but  with  this,  that  the  wife  (hould  come 
Bankrupt  in  as  a  creditor  upon  the  500/.  bond,  and  what  fhould  be  paid 
h^rwi^  »67.  in  refpe£l  thereof  (hould  be  put  out  at  intereft,  and  received  by 
Holiand  y.  ^^  creditors,  during  the  life  of  the  hufband ;  and  if  tlie  wife 
Caiiitord,      fuivived,  thcu  the  money  (hould  be  paid  to  her. 

aVein.  66ft< 

%  Vem.  94.      A  debt  contracted  fubfequent  to  the  bankruptcy,  dioii^h  dv 

creditor  have  no  notice  of  it,  cannot  be  proved. 
Fx  pjrtt  A  debt  made  void  by  the  ftatute  ought  not  to  be  permitted  to 

Mcp, aVei.  }^  proved,  as  a  debt  on  an  ufurious  contrafb;  and  though  the 
on  KCK^i^'^^  rule  of  the  court  of  Cliancery  is,  upon  a  bill  to  be  reiieved  againft 
MJ,  to  be  demands  of  ufurious  intereft,  not  to  make  void  the  whole  debt, 
lent  to ;«./«,  jjm  jQ  make  the  party  pay  what  is  really  due;  in  a  commifikm  of 
[he  nrnitc"!  bankruptcy  the  affignees  have  a  right  to  infift  that  the  wbok  is 
«.:nnot  he  void,  as  an  ufurious  contract.  And  uolefs  the  aflBgnees  and  oe- 
^'t'^lif  w*  ditors  fubmit  to  pay  what  is  really  due,  the  Lord  Chancellor  has 
iud^t,  ill  not  power  to  order  it,  and  applications  of  this  nature  have  been 
iwy\  fou    frequently  refufed^ 

Iitinoi  «dmUiwi  to  prove,  U  api^anng  on  a  tiia!  at  Ufr,  that  he  did  not  know  the  deftmation  of  the  ■f^ 

tsf^^t^  ^^  gave  a  note  of  h?.nd  without  confideration,  payable  to  A 

•J  \\  .ih,'U»n,    xyfio  months  from  the  date,  for  100/.,  B,  indorfed  it  over  to  C*,  ^^ 
*\»k,  **v  i^^ving  a  difcount  of  a  guinea  and  a  half,  being  at  die  rate  of 
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ph  per  ciA  Wben  the  note  became  diiey  C.  look  a  joint  bon4 
from  die  drawer  and  indorfer  for  the  ioo/.»  though  he  paid  only 
98/.  8/,  6d^  The  commiffioners  had  admitted  him  as  a  creditor 
under  a  commiffion  againft  the  drawer ;  but,  finding  out  this  fad 
afterwards,  they  ordered  his  dividend  to  be  ftopped.  The  Loril 
Chancellor,  upon  his  petitions  would  not  dired  him  to  be  admitted 
%Q  his  dividend,  but  ordered  an  iflue  at  law  to  try  whether  the 
honA  was  ufurious. 

But  whatever  were  the  event  of  the  iflue  dire£lcd  by  the  court 
ia  this  cafe,  it  ihould  feem,  if  the  contraA  was  originally  ufuri- 
ipms,  the  note  is  void,  and  -cannot  be  proved  even  in  the  hands  of 
an  innocent  indorfee ;  for,  upon  an  a&ion  brought  on  ity  the  de-*  J^]J^' 
fendant's  plea  of  ufury  would  be  a 'complete  ban  Doug.  716. 

In  cafe  of  debts  uncertain  in  point. of  lic^uidationi  as. between  swur.ayu 
two  merchants  in  balancing  accounts^  the  matter  refts  upon  a  ^o*^«"^' 
chtffif  to  afcertain  the  fum  that  was  due  at  the  time  of  the  ^^^^*^'* 
bankruptcy.  So  where  a  creditor  cannot  afcertain  his  debt  with 
certainty  mfficient  to  enable  him  to  fwear  to  it,  or  is  not  able  in 
odier  refpefb  fatisfadorily  to  fubilantiate  it ;  or  where  the  agent 
of  a  creditor  cannot  produce  his  authority,  and  in  many  other 
cafes  where  there  appears  a  probable  foundation  of  a  demand, 
though  not  fufficiently  made  out,  it  is  ufual  for  the  commiffioners 
to  fuffer  a  claim  to  be  entered;  but  that  will  not  entitle  the  party  to 
a  dividend,  which  he  cannot  receive  without  completely  proving 
his  debt.  If  a  claim  is  not  fubftantiated  in  reafonable  time,  the 
commiffioDers  may  (hike  it  out,  and  they  generally  do  fo  before  a 
dividend  is  declared,  unlefs  fufficient  reaion  is  offered  to  them 
for  prolonging  the  time;  but  the  creditor  is  notwithftanding  after- 
wards at  Uberty  to  prove  his  debt  and  receive  his  (hare  upon  any 
future  dividends.  However,  in  fuch  cafes  where  there  has  not  been 
grofs  laches,  the  Lord  Chancellor  will  make  an  order  that  fuch  cre- 
ditor fliaU  be  paid  his  proportion  of  the  dividend  out  of  the 
money  in  the  hands  of  the  aiTignees,  upon  condition  that  it 
does  not  break  in  upon  any  former  dividend.]    ^ 

By  the    I  Jac.  i.   cap.   15.     "    Any  creditors  within  foui"  [(tf)Bat 
**  {a)  months  after  the  commiflion  fued  forth,  and  until  diftri-  ^y  ««r 
V  bution  made,  may  partake  and  join  with  thofe  who  fued  out  J^^"  *^'*' 
''  the  <;oixiin^i&on ;  the  creditors  fo  coming  in  to  {b)  contribute  to  months*  jf 
^  the  charged  of  the  commiffion ;  and  if  they  come  not  within  <ii^*>otwm 
«  {c)  four  Months,  then  the  commiffioners  to  diftribute/*  HiTtuTy*!*'' 

Hob.  ^87.  y  or  if  only  a  partial  diftributioo.  i  C  h.  Caf.  154*  J  {b)  But,  by  the  5  Geo.  2.  c.  30* 
495*,  the  creditor  or  creditors  who  fue  out  the  cointnifli9n  Ihall  be  reimbuifed  tbejr  expeoce  out  of 
ue  firft  monies  or  eife^s  that  ftaU  be  got  in  and  received  under  the  commiifiony  and  every  creditor 
4all  be  at  liberty  to  prove  bis  debt  wkhout  paying  any  conuiboti^a*  (c)  f^ideof  the  diftribution  to  be 
made  of  the  baakropt*B  eftat6|  letter  (H). 


€€ 


€t 


By  the  5  Geo.  2.  cap.  30.  J  26.  it  is  cnafted,  "  That  if  any 
pcrfon  ftiall  before  the  afting  commiffioners  in  any  eommiffion 
of  bankrupt,  or  by  affidavit  or  affirmation  exhibited  to  them, 
fwear,  or  depofe,  or,  being  of  the  people  called  ^takers^  af- 
firm, that  any  fum  of  money  is  due  to  liim  or  her  from  any 
bdokiupt  or  bankrupts^  whidb  fum  of  money  is  not  really  due 

cf  or 
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4^8  l&an&rupt 

^  or  owing,  or  (hall  fwear  or  affirm  that  more  U  due  than  is 
-*<  reaUjf  due  or  owing,  knowing  the  fame  to  be  not  due  or 
*^' owing,  and  that  fuch  oath  or  affirmation  is  falfe  and  untrue; 
^  and  being  thereof  conviAed  by  indi^iment  or  information, 
<<  fuch  perfons  (hall  fuffinr  the  pains  and  penalties  inflicted  by  the 
M  feveral  ftatutcs  now  in  force  againft  wilful  perjury,  and  (hall 
**  moreover  be  liable  to  pay  double  the  fum  fo  fwom  or  affirmed 
**  to  be  due  or  owing,  as  aforefaid ;  to  be  recorered  and  leried  as 
'  ^  other  penalties  and  forfeitures  are  upon  penal  ftatutes  after 
* <  convidion  to  be  levied  and  recovered ;  and  fuch  double  fara 
.^  (hall  be  equally  divided  among  all  the  creditors  feeking  relief 
^  ander  the  faid  commiffion/' 

(F)  Of  the  Bankrupt's  Eftatc  and  Effeds,  to  which 
the  Commifiioners  or  Aflignees  are  entitled,  whea 
it  (hall  he  faid  to  be  veiled  in  them ;  and  herein 
of  fraudulent  Difpofitions  by  the  Bankrupt,  and 
the  Adions  the  AIDgnees  may  bring  for  the  Re- 
covery thereof^ 

[CtfjhBLhf  T>T  the   13  EIrz.  cap,  7.,  «<  The  commiffioners,   or  Ac  major 

''**'*^''^.  •*^  part  of  them,  by  virtue  of  the  ad  and  their  commiOion,  may 

^I^isiy  ^'  at  their  difcretion  take  order  and  dire£^ion  with  the  body  of 

•ciiy  ia  this  «<  the  bankrupt,  and  his  lands  and  tenements,  as  well  copy  as 

J^^'*'  **  freehold,  which  he  had  before  he  became  a  bankruptj  or  oath 

mttMki  to  be  *'  purchafed  for  money,  or  other  recompence,  jointly  with  his 

wkiiiaUK  «  wife  or  children,  to  the  only  ule  of  fuch  ofiender,  or  for  fudi 

SThIckH.  **  ^''^^  ^^**  ^^'  **  ^  "^^y  lawfully  depart  with ;  or  with  any 
CrtkCtf*  ^  perfon  of  truft^  to  any  fecret  uie  of  fuch  offender;  and  his 
5^1  **  money,  goods,  chattels,  (5*r.  and  debts  wherever  found,  and 

Irl)  looVT^  "  caufe  the  fame  to  be  fearched,  viewed,  rented,  and  appraifed, 
w«tHo«t4ccl  ^  and  by  deed  indented,  enrolled  in  one  of  his  majeft/s  courts  of 
tnro*M«  t<  record,  fell  the  {a)  lands,  tenements,  and  hereditaments,  and 
!^.^^|||^  «  all  deeds  touching  the  fame,  and  all  fees,  annuities,  offices, 
«Mit  <f**  ^  goods,  and  chattels,  or  otherwife  order  the  fame  for  the  fatif- 
ntet  iM(b)r  c<  ^£^ion  of  the  creditors :  And  by  the  fame  ftatute,  %  8.,  lands, 
II^MhM  **  ^^»  pwch*fe^>  defcending,  reverting,  or  any  way  coming  to 
^4Mt  4^       ^  him  after  he  is  declared  a  hankrupt,  (hall  be  ibki.'' 

%T|l!o««  %  VhiN  )io^    Sir  T.  Jpk«,  196.  S.  C.    Ctith.  17S.  S.  C.    \Kk  to  futmrt  ced  dbttb 

T*'^  vyvm-  <<  Provided  die  aA  ihall  not  extend  to  lands,  tenements,  or 

MrAxM^m  «t  heitditaments,  free  or  copy,  bona  fide  conveyed  by  the  hank* 

>lVw*  ^*  >^P^  before  he  became  fo,  and  not  to  the  ufe  of  hhnfelf  or  bis 

«^ .  s  th»  M  heirs,   or  fuch  as  are  privy  or  confenting  to  his  frauduleat 

l^s ';:^n  |.t  •*  purpofc* 

iAN4»rt^w4%lllw^Hwt«roU«*^*ft»Uick«ikniplcy.    Sir  W.  Jones,  S03. 

^v  the  I  ^*  !•  tap^  15.1  ••  If  any  perfon  who  (hall  be  a  bank- 
»•  iu),^t  lb  Ail  conrer,   or  caufe  to  be  conveyed,   any  lands  or 

13  *  "  goods 


**  goods  to  his  children,  or  others,  or  transieF  his  debts  ittt« 
*<  other  men's  names,  except  upon  marriage  of  a  child  (botH 
**  parties  being  of  the  age  of  conient),  or  ibme  valuable  confidera* 
<<  tion,  the  commiffioners  may  fell  them/' 

B7  §  13.,  **  They  may  grant  and  aflign,  or  otherwife  order 
c(  and  difpofe,  the  debts  due  to  the  bankrupt;  by  which  aflignment 
**  or  difpofal  the  property,  right,  and  intereft  of  the  debt  (hall 
*<  be  fo  yefted  in  the  aifignees,  as  if  to  them  originally  made  or 
**  due ;  and  it  Ihall  not  be  recovered  or  releafed  by  or  attached 
*<  for  die  debt  of  the  bankrupt,  but  the  aflignees  mail  have  like 
<<  remedy  for  it  in  their  own  name,  as  the  bankrupt  had ;  pro- 
^  vided  that  no  debtor  be  prejudiced  by  payment  of  his  debt  to 
*<  the  bankrupt  before  he  (hall  underftand  or  know  that  he  is  be^ 
*<  come  a  bankrupt." 

By  the  21  Jac.  i.  cap,  19.,  «  If  the  lands,  fsTr.,  after  the 
*<  bankruptcy,  are  extended  by  the  king's  accountant,  the  com- 
*'  mxffioners,  upon  oath,  may  examine.  Whether  upon  a  con- 
**  tx2&f  isfc,  originally  made  between  the  accountant  and  bank* 
^  rupt }     And  if  not,  they  may  order  and  difpofe  of  the  lands.** 

And  by  $11.,  <<  Whereas  bankrupts,  commonly  before  they 
^<  become  fo,  convey  their  goods  upon  good  confideration,  and 
**  yet  continue  the  poficiSon  of  them,  and  are  reputed  the 
<«  owners  thereof,  it  is  ena£led.  That  if  at  the  time  of  the 
^  bankruptcy  they  have  in  their  pofleffion,  order,  or  difpofition, 
*<  as  owners,  the  goods  of  others,  with  their  confent,  the  com- 
**  miflioners  may  fell  them,  fcfr ." 

By  J  1 2.,  ••  They  may  fell  any  lands  whereof  the  bankrupt  is 
«*Tcifed  in  tail,  in  poffeffion,  rcverfion,  or  remainder,  whereof 
«*  there  is  no  reverfion  or  remainder  in  the  king,  of  the  gift  or 
**  provifion  of  the  king)  which  (hall  bind  the  ifTue  in  tail,  and  all 
•*  others  whom  the  bankrupt  by  common  recovery  mightcut  oflF." 

By  §  13*,  *'  If  the  bankrupt  nath  granted  any  land,  Vc,  upon  The  com- 
••  condition  to  be  void  upon  payment  of  money,  or  other  per-  ""»*^« 
*^  formance,  the  commiffioners,  before  the  time  of  performance,  ^ty  of  rL 
*^  under  their  hands  and  fealu  may  appoint  one  to  tender  the  demptioiu 
«<  money,  or  make  other  performance,  and  may  after  fell  the  Chan,Ca; 
^  lands/ efTr."  Jl/^"- 

[By  §  14,,  <^  No  purchafer  for  good  and  valuable  confideration  Painer. 
<*  flisdl  be  impeached  by  virtue  of  this  or  any  other  zQ:  hereto-  ^??^ 
^  fore  made  againft  bankrupts,  uplefs  the  commi(&on  be  fued  '        '^^ 
^  forth  againft  the  bankrupt  within  five  years  after  he  (hall  be* 
^  come  fo."] 

In  the  con(lru£lion  of  thefe  ftatutes  the  following  opinions 
have  been  holden.  "^ 

If  a  leSoT  covenants  with  his  IcfTee  to  renew  his  leafe,  and  cban.Ca. 
die  lefiee  becomes  a  bankrupt,  the  commiflioners  cannot  a(fign  7i-  ^Vera» 
this  covenant.  ^         l^^'  ^' 

If  a  man  commits  an  z€t  of  bankruptcy,  and  after  continues  3  Lev.  ij^ 
in   pofleflion  of  his  lands  four  years,  and  then  fells,  and  after  s4*   Ke^ 
commits  another  a^  of  bankruptcy,  and  two  years  after  a  com-  "s;"'^^^^' 
^  "  mii&on  SS4.  ij6* 


yyt  Silk  fnifliott  is  taken  out,  tfc.^  this  fale  fliftll  ftand,  lor  4ie  ^  of 
109.  bankruptcy  by  whick  the  fale  is  to  bef  aroided  mufi  be  ixnoc 

wkhiA  five  years  before  the  commiffion  faed  out. 
3  Lev.  $9*        If  ^'9  having  commitMd  an  zSt  of  bankruptcy,  keeps  on  his 
skin.  %%.     trader  and  four  years  after  biodsrhi^  fon  apprentice  wkh  a  gM* 
^****        finids  aad  pay»  with  him  laoA,  being  the  uTual  fam  in  fiu£ 
cafes,  and  tiro  years  after  a  commiffioa  is  taken  out  agamft^.; 
this  nMAey  is^  not  aflignsMe  by  the  conuniffioners,  being  paid  fo 
long  bcfose  the  cemimfion,  and  without  any  fraud. 
lioA.  71.         [A  bankrupt  having  air  eftate,  in  right  of  his  wife,  fettled  to 
hknfelf  for  Kfe^  with  other  intervening  ufes,  remainder  to  him- 
ielf  in  fee,  with  power  to  change  Ac  ufes ;  it  was  holden,  chat 
dM  remainder  in  fee  vefted  in  the  aflignees,  and  his  power  of  re- 
vocation was  ffone. 
Kewljttd  The  eommiflionevs  lAa^  affign  lands  in  fee  wfien  the  bankrupt 

▼.  —  owes  a  debt  by  ftatuce,  it  the  ftatute  is  not  fued  and  executed 
Hkctenrv*  ^'''^'^  ^^  bankruptcy.  And  the  afiignment  (hall  prevail  againft  a 
s«isw>^»  fecond  mortgagee  who  purchafes  the  prior  mortgage,  if  the  fc* 
sVefA.  156.  cond' mortgage  was  made  alter  a  commiffion  fued  out^  altliongk 
tfmf COB.    ^  mortgagee  had  no  notice  of  tiie  commiffion. 

aifllQA  kad  ben  Twdv  bot  a  fectttaft  of  bttkrurtcy  coannttaed  ?  CoOee  v.  De  Godi »  CaiTemp.  TaRi.  €^ 

If  there  be  two  ioint*tenants,  and  the  one  becomes  bankrupt 

BilTms.iii.  and  dies,  it  is  faid,  the  bankrupt's  part  Ihall  be  fold,  and  WA 

<^^*  ^*    there  fliaU  be  no  furvivorfhip ;  becaufe  the  bankrupt's  moiety  k 

I  Com.       bound  by  the  ftatutes  i  and  alfo  the  bankrupt  had  power  to  fdl 

(Hs*  $39*     the  fame  in  his  life-time,  and  might  depart  with  it.   And,  by  dx 

I  Jac.  c.  15.,  the  commiffioners,  after  the  bankrupt's  death,  map 

proceed  in  execution,  in  and  upon  the  commiffion  for  and  con* 

cemim  the  oflender^s  lands,  tenements,  &V.,  in  fuch  fart  as  'i 

the  o&nder  had  been  liying ;  which  they  caxmot  do  if  the  for* 

vivorihip  is  allowed  to  take  place. 

Beck  V.  If  a  mortgage  is  made  by  a  bankrupt  tenant  in  tail>  without 

^lir*  t^  fuflfering  a  recovery,  the  affignees  fliall  take  advantage  of  this  do* 
I wur*  s7»*  f^^  ^^  i^u^  ^g  l^j^  ^^^  ^^  j^^  ^  ^^  bankrupt  dear  <£ 

the  mortgage. 
jMiwrii  vw       But  if  the  deed  contains  a  covenant  for  further  afliisanoe,  dia 
Appkbco^     mortgagee  will  be  entitled  to  retain  his  fecutity  againff  the  cxc£- 
Kqh  6a^    ^^^  ttnder  the  commiffion* 

F>t  V.  Danbos,  3  Br.  Ch.  Kafi.  595* 

The  lofd  is  to  be  compounded  witkfer  the  admifflon,  by  thecal 

prefs  provifion  of  the  ftatute  i  but  if  the  commifiloncTa  fell  t 

oopyhoU,  and  die  vendee  tenders'  to  the  lord  a  con^toiit  fioe, 

tH»h  nj*  which  Ac  Imd  refufea,  and  will  not  admit  the  vendee^  he  nuf 

enter. 

\\\kw  ▼»        where  the  ooaimiffionera  fell  the  oopvliold  land^.  liio  bm^pia 

lMHk»»Cio»  and  fale  binds  the  copyholder,  and  bars  nis  eftate  and  he  is  no 

C4i%  5%l«     ^pyiM)lder  after  the  bargain  and  fele  is  envolled-^.  for  the  faft^ 

g4mce,  by  the  ftatute,  is  only  barred  to.  take  the  profits;  untii  ad^ 

miitaucei  which  is  for  the  lord's  benefit  in  ici^edi  ofitfae  fiacrdne 


0 lum;  aad»  when  the  bargainee  is  admitted  by  die  lordi  tW 

$ate  (hall  veft  iu  bim,  and  hare  reference  to  the  bsurgain  and 

alcy  agd  fliall  deveft  the  claim  of  any  intermediate  eftate*    As  if 

he  bankrupt  dies  between  the  bargain  and  fale  and  the  admittance 

}i  the  bargainee,  his  wife  (where  the  cuftom  of  the  manor  isj 

hat  the  wife  of  a  copyholder  dying  tenant,  {hall  be  endowed). 

ludl  not  be  endowed*    And  if  the  commiiBoners  aflign  the  bank* 

npt's  copyhold  eftates  to  the  general  afligneesy  they  are  to  be 

»nfidered  as  vendees;  for  if  not,  the  aiEgnee  might  continue  Dnuy.T* 

a  pofleffion  for  years  before  he  made  a  fale ;  and  yet,  by  an  ex-  ^^»  '^^ 

nrdfs  proTifion  in  the  a£^,  he  is  reftrained  from  receiving  the  ^  * 

irofits  till  he  has  compounded  with  the  lord }  and  therefore  the 

tffignee  muft,  upon  his  admittance,  pay  a  fine  to  the  lord,  and 

tpon  fale  of  the  eftate,  another  fine  muft  be  paid :  However  this 

■convenience  may  be  avoided  by  excrating  copyholds  out  of  the 

teed  of  affignment  of  the  bankrupt's  eftate,  for  the  commiflionera 

nay  convey  to  a  purchafer  in  the  firft  inftance  %  and,  by  leaving 

m  the  copyhold  eftate  of  a  bankrupt  in  a  temporary  affignment, 

he  creditors  will  run  no  nSk  with  regard  to  the  crown,  for  an 

txtent  will  not  zBcGt  it. 

In  cafe  of  a  patron  becoming  a  bankrupt,  the  commiflioners  x  Bom't 
nay  fell  die  advowfon  of  the  living ;  but  if  the  church  be  void  at  ^<^'-  ^'v* 
he  time  of  the  fale,  the  vendee  (hall  not  prefent  to  the  void  turn,  *****  ^''*^' 
»Qt  the  bankrupt  himfelf,  becaufe  the  void  turn  of  a  church  is  not 
valuable. 

The  commiffioners  may  fell  offices  of  inheritance,  and  for  xAtldi3« 
emu  of  years;  but  an  office  concerning  the  execution  of  juf*  ^»f^rt9 
ice  (and  therefpre  within  5  £5*  6  Edw.  6.  c.  16.)  cannot  be  aSw-'so. 

l>hi.  Place  of  Jew-broktr  not  fiOnblc. 

On  the  other  hand,  a  place  that  does  not  concmi  the  execution  Bie  forte 
if  juftice,  but  only  the  police,  may  be  fold.  Ja^'ho. 

Is*  AmU. 75«  S.  C.    3  Term  lUp.  6Sx.    TIr  pty  of  ta  olter  is  not  afligniUg    4T\ki8i  lUf* 
^.  I  H«  BL  Rep*  617.  Co*  Bankrupt  L0W$%  355* 

The  commiflioners  may  aflign  a  poffilnlity  of  a  right  belonging  Hlgdn  r» 
i>  the  bankrupt,  but  it  muft  be  fuch  as  {a)  can  be  sdEgned  or  re-  WiUiamib^» 
safed,  and  difclofed  upon  the  laft  examination.  \tk!%Adk. 

410*    {a)  Moth  T.  Fceme,  AmU.  %<^ 

A.  being  about  to  renew  a  leafe  of  an  eftate,  at  the  expence  of  Fijrtr  v. 
.fine  of  160/.,  boROwed  of  B.  80/.  (of  which  M.  himfelf  boiw  ^;;^*'* 
•wed  50/.),  and  gave  a  promifibry  note  to  repay  the  money,  un*  ,s^^* 
iA  flic  fhould  bequeath  the  eftate  to  fome  or  one  of  his  children; 
^  afterwards  devifed  die  eftate  to  ^/s  daughter ;  but,  before  the 
poeaiie  of  A\,  B.  had  become  a  b^krupt.    His  sdfignees  dairaed 
le  80/.  or  half  of  the  eftate,  as  being  purchaJTed  by  the  bankrupt 
icthe  advancement  of  a  child  under  1  Jac*  i.  c.  15. ;  and,  upon  a^ 
earing  at  the  rolls,  obtained  a  decree,  whichj  upon  an  appeal  to 
le  Chancellor  was  affirmed*] 

But  if  A.  purchafes  a  copyhold  to  himlelf  and  wife  for  life,  Cro.  Cir. 
^malnder  tg  his  fon  and  his  hw«j  and  two  years  after  he  be-  JSJ-^^J^* 

comes        "^ 


IBtnlLntpt. 

ani  fibor  years  after  a  debtor  and  bankhipt ; 

m.  enia  aSe^  nor  any  intent  to  deceive  at- 

m:^  amd  heirs  of  the  bankrupt  cannot 


fiiCB  b)r  tbdr  snndfiitfacry  if  it  cm  k 
3u  kais  at  the  tioic  of  the  ezecntioo  of  the  4ni, 
fcttitmcot  oo  hiswiic  anA  ehiUUai 
lA  the  MfRgnrru     &dkf  i^^^, 


-fc  ■  I ■■  I 
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ronzt  of  Chancery  it  appeared/ that  the  plain- 

Uiier  2  oooumfEon  of  bankruptcy  againft  the 

:i    rjn   ^nziirjnc,  vho,  in  X739»  conyeyed  all  his  (hop, 

jf  iile  to  che  defendant  his  (on,  and  in  1740 

Li  die  year  17 18,  he,  after  marriage^  coo- 

7  T^^:rT::^  iu»  Tol  cdate  in  confideration  of  five  (hOlingfi 

irxr  ^^JLLCiC  .rmmfcrariGns,  in  truft  for  himfelf  for  life,  lo 

c^   VT  iic»  rha  ao  Lls  cideft  fon  if  he  furrived  his  father 

^^.•_r»«r»   am  i  '-o  ric  next  fon,  faV* 

I,^-  T-r-iT--^  '^^*  *5  tD  the  firft  part  of  the  cafe,  there  was 

-St  X.  vujcu:;i:^nt  3J  :is  aiice  the  alEgnment  of  the  houfehold  goods 

:&  raaL'-uCic;  bccnuJe  s  vas  made  many  months  before  the  bank- 

7viffc^«  icu  iic  csxulticnrsn  of  the  affignment  was  prored^  and 

4i»o  ciio^Ksi  ir  die  poife&on  of  the  (inu     And  as  to  the  feooodf 

ttt  :zuitcTa  amuar  tiie  dsed  muft  convey  to  the  aflignecs  unda 

-•*n  ^>immifian  -»  for  it  fills  dirc&ly  within  the  claufe  i  J.  u 

.   • .«    k  • 

Uh«  icinmiiEoners  nay  aflign  a  debt  or  cifofe  in  a&ion  due  to 
^    ^'^     :h<  v:i^  ^^  ^  bankrupt,  and  fo  it  is  of  a  mortg^^e  made  to  her 


**  *^  ^^  ,,j»  tor  che  right  to  the  debt  is  plainly  ▼efted  in  the  afiignecs, 
.r««       m^ni;;^)  th«  kgal  cftate  of  the  inheritance  of  the  lands  in  moit- 


'  ^  '"**  >aj5e  vVrtcinue  in  the  wife.] 

T^M^     •  *^  v.^  -"^^P-  44- 

But  if  J^  detifes  800/.  to  be  invefted  in  land  for  the  benefit  of 
V'.^4.-^>*  :tV  wtrc  ct\7- ^*  ^^^  her  life,  and  afterwards  for  her  childxaxi 
•^  "^  .  ^  i^t^j  :^v:  i:i:crcfl  of  the  money  in  the  mean  time  to  go  to  fndi 
^^^^t^*^-^  •ciVhis  x$  ought  to  receive  the  profits,  and  J.  S.  becomes  a 
^  ^.  .V  ^^j,;..  uc»  the  intcrcft  of  this  800/.  (hall  not  be  liable  to  tlic 
"**  "  *  yuiV-  "--^»  this  not  being  any  truft  created  by  the  bankrupt, 
t!^*^.-   ^"  Mc  1  lAuatcaoace  intended  the  wife,  and  given  to  her  by  her 

^  ^*  ^  '  "  ^^  ,rt»v<\«  :*^^  %ieca>ent  in  fkfwa  ©f  the  creditors  under  the  commiffion  of  bnnlczoptcj. 
"^^    >    *  *  '^.  (  «  u;W  >k\iies  a  legacy  of  600/.  parable  to  bis  fon  at  twenty >oiiey  and  the  iam 

*       "**    '""^  v<  <>»  ■«  MM  *  certain  fum  is  reported  dm  for  principal  and  imereft,  the  «-"•"*■«*« 


r  "V.  S«  made  his  will|  and  devifed  his  eftate  to  his  daughter  fo^ 
her  iV'^Jintc  ^^»  exdufive  of  her  hu(band,  to  hold  the  fame  to 
^  -v^  k^^  ^i^^  l^er  hcirSi  and  that  her  hufband  (hould  not  be  tenant  by 
tl»  curtdTyi  nor  hate  thcfc  lands  for  his  life,  in  cafe  he  farmed 
hi.st  wuV,  but  that  they  (hould  upon  his  wife's  deadi,  go  to  her 
f^        ^g^jii  tftcr  the  teftator  died,  and  the  hu(band  became 

riLMktupt.    Tht  commiaiQiicn  a(figned  the  lands  dcrifcd,  upon 
•  •■"^  •«r^  which 
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%ich  the  wife  brought  her  bill  againfl  the  affignees,  in  order  to 
'compel  them  to  aflign  over  the  eilate  to  her  feparate  ufe.  The 
tnafter  of  the  rolls  held  it  to  be  clear,  that  it  was  a  truft  in  the  huf- 
batid,  and  that  there  was  no  difFercnce  where  the  truft  was 
created  by  the  aft  of  the  party,  and  where  by  the  a£k  of  law. 
And  decreed  a  conveyance  for  the  feparate  ufe  of  the  wife. 

If  the  wife  is  entitled  to  a  legacy  which  the  hufband  has  not  Cayer  n 
reduced  into  pofleffion  during  his  lite,  it  feems,'  it  will  not  pafs  by  ^^^^^ 
the  commiflioners'  affignment.]  ch.Rep.50! 

A  man  devifcs  his  lands  which  were  in  mortgage  to  be  fold,  Abr.  Eq. 
and  the  furplus  of  the  money  to  be  paid  his  daughter }  the  54*  P*«  •• 
'daughter  married  a  man  who  foon  after  became  a  bankrupt,  and 
the  conimiflioncrs  affigned  this  intefeft  of  the  wife's ;  the  huf- 
band died,  and  the  alBgnees  brought  their  bill  againft  the  wife 
and  truilees,  to  have  the  land  fold  and  the  furplus  of  the  money 
paid  them  ;  but  the  court  woiild  not  afBfl;  in  ftripping  the  wife 
(who  w^s  wholly  Unprbvided  fo)r]  of  this  intereft,  and  diiinifled 
the  bill. 

A.  puts  out  1 000/.  at  intereft  to  the  f^-Jiiiftf  Company,  and  Pr.  cb.  »t. 
takes  bond  for  it  in  the  name  of  J.  S.  his  wife's  relation  :  A.  b&-  ^^  **"• 
icomes  bankrupt :  J^  S.  is  fummoned  before  the  commiflioners, 
but  before  examinatibn  he  tells  the  Eqft^IiuHa  Company  that  the 
iboney  was  not  his,  but  that  tlyy  (hould  pay  it  to  the  perfoa  that 
brought  the  bond  :  Ah  wife  brings  the  bond,  and  hath  the  mo^ 
^ey  paid  her  :  equity  would  not  relieve  againft  it. 

A  legacy  of  1000/.  was  given  to  one  after  the  death  of  her  Jacobfonr. 
toother,  when  ihe  (hould  attain  the  age  of  twenty-one  years,  and  J'^"!^^'^ 
Uie  defendant  was  appointed  truftee  for  the  raifing  and  paying  ai^t!  $4^ 
thereof  out  of  certain  lands :  the  legatee  was  drawn  into  an  im-  » P*  Wn**' 
provident  ni^atch  with  one  who  foon  afterwards  became  a  bank^  ^^^  1  ^' 
tupt,  and  the  commiflionqrs  afligned  all  his  cSkAs^  and  gave  him  Rep.  140. 
a  certificate  of  his  conformity :  the  aflignees  brought  a  bill  for  s*  C* 
this  looo/.  againft  the  truftee,  who  infifted  that  the  afSgnees 
could  be  in  no  better  condition  than  the  hufband,  and  that  if  he 
Were  plaintiff  he  could  not  prevail  without  making  a  fuiuble 
provifion  for  the  wife ;  and  that  this  legacy  being  liable  to  a 
double  contingency,  viz.  the  death  of  the  mother,  and  the  le- 
l^tee's  arriving  at  the  age  of  twenty-one  years,  was  not,  at  the   ^^ 
dme  of  the  bankruptcy,  fuch  an  intereft  as  could  be  afligned : 
imd  the  court  held,  that  though  both  contingencies  have  fince 
liappeped,  yet  thofe  bemg  fince  the  af&gnment  of  the  bankrupt's 
ritate,  and  fince  a  certificate  of  his  having  conformed  himfclf  in 
fcvcry  thiri^  to  the  aQs,  he  was  now  difchargcd  as  a  bankrupt*; 
dnd  this  portion  could  not  pafs  without  a  new  affignment,  which 
the  commiflioners  could  not  make,  their  commiflion  being  deter- 
irnned ;  and  fo  difmifled  the  bill. 

rfhc  commiflioners  may  afUgn  a  leafe  granted  by  the  bank-  S««i  t. 
tupt,  notwithftanding  there  be  a  provifo  in  it  that  the  leflee,  his  ^^^l'^"^'. 
executors,  or  adminiftrators,  (hall  pot  afTign  without  the  lefTor's  »E^.ci. 

COnfent  in  writing.  Abr,  100.    PhUpot  i.  Howe,  Ambl.  4S0. 

Vol,  L  F  f  They 
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Ctnmd  «.  They  may  affign  an  obligation  taken  in  another's  name  to  tht 
pifill^os.  bankrupt's  ufc. 

Chb.  Dig.  They  may  fell  an  herioty  relief^  (s^c.  due  to  the  bankrupt,  and 
lit.  Bsmk^  2.  legacy  given  to  the  bankrupt  before  his  bankruptcy.  So  wheic 
(3r*iS.)  ^^^  certificate  has  been  figned  by  the  creditors  and  commiffiooen, 
Tonttev.  a  legacy  left  to  the  bankrupt  before  the  certificate  allowed  by  die 
^**»  chancellor  may  be  affigned.  Many  years  may  intervene  between 
ij^]|^^^^  the  fignim  and  the  allowance  of  the  certificatCi  and  large  cfieds 
Bovrac^  may,  in  the  mean  time,  come  to  the  bankrupt*  And  it  is  not 
almf.TsS.  mi(  iiie  relation  of  a  bargain  and  fale,  or  the  furrendcr  of  i 

copyhold. 
HhOt  V.  The  commiflioners  here  may  fell  the  bankrupt's  good  in  Dnr- 

f**^'  iatut,  and  the  courts  in  Ireland  will  take  notice  of  our  laws  ib  u 
Ok.  la  ^^  prevent  a  creditor,  attaching  property  after  the  commii&CNi» 
if^Lmd»t^  from  gaining  a  preference  over  the  ailignees  of  the  bankrupt. 

•  N.  Bk  AtP»  !)«•  As  to  Ike  opcntioo  of  the  banknipt  laws  abroad,  fee  tbe  cafie  of  Ckve  ▼.  if&, 
•t  the  Oi^:|«t»  artk  July  17S4  j  «id  tbt  judgincnK  of  the  coott  ia  the  caiea  of  Sill  v.  Wocftndc,  tai 


„^ ^      So  where  the  laws  of  Holland  have,   in  like  manner  as  a 

AA  iH.   commiffion  of  bankrupt  here,  taken   the  adminiftiation  of  dit 
loibt^^*       property,  ahd  vefted  it  in  perfons  who  are  called  curators  of  de- 
tNyMnh'wn,  fohte  eftates,  the  court  of  Chancery  hold,  that  they  have,  imme- 
•H3Ui3t.  diatdy  upon  their  apointment,  a  ^tle  to  recover  the  debts  due  to 
the  imolvent  in  this  Country,  in  preference  to  the  particular  cre- 
ditor feeking  to  attach  thoie  debts.    The  principle  upon  whick 
thefe  decifions  proceed  is,  that  perfonal  property  is  governed  bj 
that  law  which  governs  the  perfon  of  the  owner. 
SiU  V.  If  after  an  a^  of  bankruptcy,  but  before  the  affignment,  a 

Verfwklri  creditor,  refident  in  this  country  at  the  time  of  the  bankraptq, 
lioMir  v!^  and  knowing  of  it,  attach  money  of  the  bankrupt  abroad,  he  W 
IViu*  4  compdlaUe  to  refund  it  to  the  aflignees.  But  a  debtor  of  the 
"^^^r^  bankrupt  before  the  bankruptcy,  whofe  debt  is  afterwards  hud 
ca^Wsm  V.  /^>  ^d  by  regular  procefs,  attached  by  a  creditor  refident  abroad 
WottWkk,    at  die  time  of  the  bankruptcy,  is  not  liable  to  pay  \t  over  agaia 

Ike  preeeA     ^^  ^j^^  affignces. 

IUmM  on  M  lA  done  in  EmglMd,  and  nnder  the  aid  of  the  law  of  SmgianJ^  a  didRDftOKr  at 
whkh  that  caCe  immediately  turned.  The  cafe  of  Hunter  v.  Potti  wae  without  that  cirenmlbace ;  ^ 
ll  wai  pfopeftd  ceaisoe  it  on  a  writ  of  enor  before  the  twelve  judges ;  but  no  fuch  arf  umenc  »»^  cite 

iiepbent  ▼.  ^^  mortgages  of  land  or  chattels  real,  the  nondelivery  of  pof" 
Sole,  1  Vei.  feflion  docs  not  amount  to  tliat  fpecies  of  fraud  intended  to  be 
3^i.Botttne  checked  by  the  ftatute,  the  title  deeds,  and  not  the  pofleffioi^ 
]'mL  1^4.  ^^'^^S  *^  evidence  of  fuch  fpeclcs  of  property.  Creditors,  there- 
Hyilv.  fore,  caritaot  be  deceived  and  deluded  by  the  poileflion  of  pro* 
*^^^k**  6  f  vrty  of  that  nature.  But,  where  goods  are  pawned  or  mortga|;ed, 
1  Vm.*  ni  *^  »^  ^'^^y  different  j  for  poffeffion  and  a  power  of  difpofal  of  Tuck 
M«mi*«<^  V.  |>roperty  are  the  only  evidences  of  ownerlhip  to  which  the  cre- 
H^vn,  *  ^jjj^y  ean  look  :  an  affignment  therefore  of  fuch  property,  unac* 
!.^."  N  '    I  ornpatiied  by  poffeffion,  is  fraudulent  and  void^ 

B«t» 
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^  liut,  if  the  property  cannot  be  delivered  at  die  time  of  the  con^*  Brown  v. 
trady  it  will  be  fufficient  if  the  mortgagee  has  the  documents  ^u*^ll 
and  muniments  delivered  to  him,  in  order  to  reduce  it  into  pof*  Extartt 
feffion.     A  mortgage,  therefore,  of  a  (hip,  or  goods  at  fea,  if  Matbcwt, 
the  mortgagee  has  taken  all  methods  in  his  power  to  get.pofief-  ]^^q*1 
lion,  fuch  as  the  bill  of  fale,  bills  of  lading,  is^c.  will  be  valid,  ncy,  hu.^ 
for  otherwife  no  (ecurity  could  be  made  of  fuch  things  at  fea^  o.  3.  B.  Ri 
But  if  the  creditor  were  to  fufFcr  the  (hip  to  come  back  and  go  ^'f^^] 
upon  an  anothet  vopge,  the  cafe  would  be  very  different.  For  the  ^x.  At/* 
4elivery  of  the  grand  bill  of  fale  will  not  be  fufficient,  if  there  b,  ^<^  ^v 
an  opportunity  of  Uking  aAual  pofleffibn.  T«m  r». 

462.  By  the  16  0. 3.  c.  6o.  ^  17.  the  bill  of  fale  muft  lecire  the  certificati  of  the  itgiftry  of  the 
ftjpi  Dotwithftanding  it  be  intended  only  as  a  fecurity  for  tiioney  lent,  ilfe  it  U  v^id  :  and  ^eing  void, 
the  vendee,  though  he  tike  poflbffiofi  of  the  ihip  immediately  upon  her  return.  Cannot  retain  it  agaioft 
the  affignecs  of  the  vendor*    Rolkfton  v*  Hibbert,  3  Term  Rep.  406. 

If  a  (hip  is  in  a  foreign  port,  where  the  mortgagee  hiight  take  Sx  forte 
pofTeffion  of  her,  and  this  be  known  to  him,  yet  he  is  not  obliged  ^"*°"»  *^ 
to  take  poffeflion  until  her  arrival  in  Gr'eat  Britain.  Co,  Bankrupt  L^V^s! 

Where  a  (hare  of  a  (hip  is  mortgaged  or  pledged,  the  deliver-  Giiiefpy  t« 
ing  of  the  bill  of  fale  of  that  (hare  is  fufficient,  for  ths  mortgagee  ^^» 
cannot  in  fuch  cafe  take  actual  pofTelEon  of  the  fliip.  sTpa^e** 

Stand^oom,  zd  Auguft  1790*     Co.  Bankrupt  Lawi,  410.    x  Vez.jua,  x6j, 

CBofes  in  a£lion  are  holden  within  the  ftatute,  for  although  Faikenem 
they  arc  only  affignable  in  equity,,  equity  will  follow  the  law  in  ^^^^' 
fuch  cafe*  w7vj. 

t  Br.  Ch.  Rep.  1x5.  S.  C.    %  Term  Rep.  491.  S.  C.    Rovre  v.  Dawion,  ^  Vej*  331. 

If  a  bond  is  afligned,  the  bond  muft  be  delivered  and  notice  RyaN  v. 
muft  be  given  to  the  debtor ;  but  in  aflignment  of  bodk^ebts  no-  ^^h 
tice  alone  is  fufficient,  bccaufe  there  can  be  no  delivery,  and  JAtk.'??*! 
fuch  z&s  are  equal  to  a  delivery  of  goods,  which  are  capable  of  177. 
pcmg  debvcf ed.     ^^.^  ^^^  ^  ^^^^^^  ^.^j^^^  ^^   pj^^^u  ^^  ^^.j^^^  ^  ^^^  j^^^  ^^^ 

The  enadtng  part  of  21  ya^:.  x.  r.  19.7I  ti*  i^  not  reftraitied  Cowy.233* 
by  the  preamble,  but  it  extends  to  other  perfons'  goods,  as  well 
•  Is  thofe  which  were  originally  the  bankrupt's  property* 

One  Mace  kept  a  public  houfe,  had  a  licence,  and  faid  (he  Mact  t. 
%a$  married  to  Penrice.    It  was  proved  (he  went  t;o  the  Excife*  ^**"» 
office,  had  his  name  entered  in  the  books,  with  a  note  in  the    '*^  *^** 
Margin,  <<  married.''    Penrice  had  the  licence,  and  continued  in 
Jpoflcifion  of  the  houfe  and  goods  from  that  time  till  he  ab* 
fconded  and  went  to  Pimlico,  which,  was  an  l£t  of  bankruptcy. 
Mace^  the  plaintiff,  firft  claimed  the  goods  in  queftiot\  undet 
ti  bill  of  fale  from  Ptnrice,  but  afterwards  as  her  ovfn  original 
property,  and  denied  that  Penriet  and  (he  Were  rtiatried.     Upon 
a  queftion.  Whether  this  wis  within  the  ftatute  i  the  court  held 
that  It  Was. 

In  another  cafe,  Btyfon  being  ppiFcfled  of  a  dyer's  plant,  fold  Bryfon  v. 
it  to  Sitnp/on  for  165/.  !6/.  6d./  and  Simpfin  gave  JBfjfcn  two.^ylj^»  ^*'* 
ftomlflbry  notes  dated  the  19th  day  of  Janu^fj  1780,  one  for  the  b!r.'  ^' 

Ffa  fum.       ' 


fum  of  82/.  i3/»  6d.f  myable  on  the  6th  of  Januatj  17?!,  arJ 
the  other  for  the  fum  of  82/.  13/.,  payable  on  the  6th  Jcmur) 
1782.  Whcfi  the  firft  ilote  became  dae,  Simpfin  could  not  tab 
it  up,  and  Brjpm  offered  to  tdke  back  the  plant,  and  retuni  the 
notes,  and  agreed  that  he  would  let  him  the  plamt  at  the  rent  of 
5/.  a-year,  upon  the  valuation  amounting  to  8/.  5/.  6d.peraM^ 
for  the  term  of  three  years.  To  this  propofal  Simpfin  very  readily 
agreed,  and  a  deed  was  accordingly  executed ;  by  which  it  wa 
agreed,  that  Brj/m  (hould  let  the  piscnt  to  Simpfin^  and  dut  if  he 
Atould  make  default  in  any  of  the  quarterly  payments,  or  ifl  the 
performance  of  any  of  the  covenants,  (hen  the  term  gramed 
fhoaM  ceufe,  and  Simpfin  fhouM  deliver  up  the  plant,  &ir.,  and 
it  ibould  be  lawful  for  Brjfin  to  take  immediate  poireflion  of  the 
fame.  There  was  a  memorandum  at  the  foot  of  the  deed,  that 
Simpfin  had  put  Brjfin  in  full  poffeflion  of  the  plant,  by  ddivcnng 
to  him  oiK  winch  in  the  name  of  the  whole.  On  the  5th  of 
Julj  1783,  a  commifTion  of  bankruptcy  iffocd  againft  5//n^, 
and  the  meflfenger  took  poflcflion  of  the  plant. 

Thebaic  The  queftion  w^s.  Whether  this  was  within  the^#  21  'Jac>  1- 

'/'yf        The  coun  held  clearly  that  it  was. 

^OOSf  Ml  ' 

poftffion  of  the  bankrupt^  withovt  power  to  difpofe,  will  not  be  within  the  ftatote.  Weft  t.  Ski^ 
I  Ves.  ft4'j.  Ex  ptrte  Flyn,  i  AtJk  S85.  The  fort  oi  po^flion,  difpo^i'Jon,  &c.  are,  in  gexrilt 
H6t%  for  the  deeemunatioD  of'  a  jury.  Walker  v.  Burncil,  Dougl.  303.  Copeman  v.  GaBaCt  >^' 
Wffls.  3J4«    CoUiM  f.  Forbes,  3  Term  Rep.  316. 

Hafeitnton  Where  a  trader  makes  a  fettlement  of  perfenai  property  upoo 

*Lp***»  his  ftiarriage,    for  the  feparate  ufc  of  his  wife,  and  to  be  By 

iftoTn.  *^*  ^^  employed  in  a  trade,  his  living  with  the  wife,  if  he  do  n* 

Urman  ▼.  mccrmeddie  m  the  bufmefs,  win  not  be  a  poffeflion  of  the  \x^ 

VooUoton,  pg^y  within  the  flatute  of  21  Joe.  1.;  for  he  hath  not  the  «r*f 

nnd  difpofition  with  the  confint  of  the  real  owner. 

flinton^s  '^'^^  delivery  of  property  to  a  creditor  in  conteinplation  of  iffl- 

cafeyFrem.  mediate  bankruptcy  is  confidered  as  fraudulent,  notwithftandisg 

»7o,  Ruft  ijj^  delivery  is  made  in  fatisfa£kion  of  a  bond  fide  debt>  for  it  dif* 

Cowr6i9.  appoints  the  equality  which  the  bankrupt  laws  aim  at. 


k  *j 
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But  if  a  trader^  under  an  appraiemion  of  legal  pro^&f  i^ 
▼;^reemati,  Xi^tx%  tffoperty  to  hb  ctedicor,  or  gives  him  a  pvwer  to  icceite 
is  <!*         '^^  '^^  ^^  *^  validy  notwithftapding  the  bankrupt  knows  himfc^ 

to  be  infolvent. 
Yeatt  V.  So  if  a  debtor,  upon  being  prefled  by  his  creditor^  who  faiovs 

^•y^*» ,      Rim  to  be  in£>lventr  gives  an  order  upon  a  perfon^  having  ^ 
gSof*'  ^'"'*  property,  to  pay  out  of  the  proceeds,  it  'hath  been  dcarmiarf 

not  to  aflci^  the  payment. 
Co.  JV«nI-  The  crown  is  not  bound  by  the  a£is  relating  tO'  bankrupts,  aot 
fhfftl^wh  being  named  in  them  j  therefore  an  extent  ferred  upon  thc^ 
y^*',  ^  pcrty  of  the  bankrupt  will  bind  from,  the  tefie  of  the  writ,  arf 
f  jlllf*y,  ilr  till  actual  afligrmient  by  the  commiffioners;  but  the  king  is  boow 
w.  |nnfii  \yy  gn  adinl  affignment^  becaufe  the  pr<^rty  is  then  aiM^ 
Hill"/.  iVi-  transferred  to  a  diird  perfon. 

IfVi  llHnllii  to  A*     Kci  Vf  Bcwdley,   to  the  Exch.  July  17S4.    t  Show.  4So,    Lechafltv.7^ 
'Mlhiftdi  )M«N)«ftJ0*  Comb,  f  13.   Korkef.Ptyrcll,  4TtnnR.ep.  4.^2. 

'  One 
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,  One  became  indebted  to  the  crown,  and  a  commiflion  of  batik*  Park.  Rep. 
rupt  was  fued  out  againft  him,  and  an  aflignment  made  of  his  ^*^L^ 
^€ts\  and  an  extent  iffued  from  the  crown,  tefted  the  day  of  *        '* 
ihe  date  of  the  affignmcnti  and  the  crown  was  preferred. 

The   land-tax  money   in  the  hands  of  coUe£U>r8  is  a  debt  Bnifeyir. 
to  the  king,  but  the  warrant  of  the  commiflioners  of  the  land-  ^  **^®"*g* 
tax  is  not  equal  to  an  extent  fo  as  to  bind  the  goods  from  the  ^       ^ 
'  date,  but  until  afiignment  the  property  is  in  the  bankrupt,  and 
the  land-tax  tommiflloners'  warrant  executed  before  the  afligti^ 
ment  will  create  a  lien  upon  foch  a  Csizure,  therefore  all  the 
^ffignees*  'ight  is  to  redeem  the  goods  which  are  in  the  bauds  of 
the  commiifioners  of  the  land-tax  for  that  purpofe. 
^ .  A  candle-maker,  in  arrear  for  the  fingle  duties,   becoming  stacy  n 
bankrupt,  and  convi£{ed  for  non-payment  after  the  afiignment  HuUe, 
^  of  his  eiFe£l$,  the  double  duties  are  a  lien  upon  the  candles,  aJI?!!/'^* 
^  tttenfils,  and  materials  in  the  hands  of  his  afngnees,  and  they  General'^. 

piay  be  diftmined.  Senior,  Rex  v.  Fowkr^  DoiigL40a« 

The  aflignment  will  not  pafs  goods  which  the  bankrupt  hath  Garret  t. 
pofTeffion  of  as  fa£tor,  though  he  aft  upon  a  M  cndcr^  cqm-  ^f^^. 
miffion.  pj;.  ^' 

5th  cd.    Godfrey  v.  Furzo,  i  P.  Wma.  185.     Bx  fertt  Damas,  %  Ves.  5S6.    i  Atk<  %%%.   Scnato 
ihire  V.  Akierton,  %  Str.  1  |Sz.    £fcotc  v.  Milward,  Sitdngs  after  Mich*  1783-    Co.  Bankrmfi  htratt^  . 
456*  7. 

Nor,  upon  the  fame  principle,  will  it  pafs  bills  or  goods  feat  Exparn 
to  a  trader  to  be  applied  to  a  particular  purpofe.  a  v^*s86, 

I  Atk.  2p.  Zx  fartt  Emery,  %  Vez.  ^74.  Godfrey  v.  Furso,  3  P.  Wrns.  185.  D'Aquila  n 
Lambert,  AmbL  399.  Bx  parte  Cltrt,  and  ex  parte  King,  eked  in  Snce  Vt  Preficot^  X  Atk*  250* 
Zink  ▼.  Walief,  2  Bl«  Rep.  1x54.     Tooke  v.  Hoilingiirarth,  5  Term  Rep.  215* 

Neither  will  it  pafs  goods  which  the  bankrupt  may  be  pof-  Howard  r« 
fefied  of  as  executor  or  adminiftrator.  1*"*°***^  } 

J£x  parte  EUis,  x  Atk.  lox.  Ex  parte  Marlh,  i  Atk,  158.  But  if  a  tracer  is,  made  executor 
and  refiJuary  l^tae,  and,  before  his  bankruptcy,  coUedls  In  enough  of  the  tet(ator*s  eflRsAa  t» 
pay  debts  and  particular  le^ades,  and  the  remainder  of  tke  afl*ets  is  unc^eded  5  though  die  aff^puae  m 
law  would  not  be  eniitkd  to  get  it  in,  btfcagfe  the  bankrupt  has  it  in  auttr  dntit  aseifcutor,  yet  tht 
^gnttt  under  the  ecmmiffoitp  notwithftandtng  the  legal  intereft  is  not  vefted  in  them,  may,  by  the  aid 
of  the  court  of  Chancery,  get  in  the  afleti  in  the  name  of  the  etecucor.  Per  Ld.  Hardwicke,  in  m 
parte  Butkr,  i  Ack.  21 3.  Ambl.  74.  S.  C.  As  courts  of  law  now  take'hotioc  of  a  truft,  the  affigiUf 
m  law  would  be  entitled.     Winch  ▼•  Keelcy,  x  Term  Rep.  619* 

Nor  a  debt  which  he  hath  previoufly  afligned  to  another  per^  winch  r* 
fon ;  for  in  fuch  cafe  he  is  a  mere  truftee,  and  the  debts  which  ^^'o 
are  affignable  by  the  ftatute  are  tbofe  which  are  for  the  benefit  of  629.      ^^ 
the  bankrupt.3 

if  A,f  being  beyond  fea,  configns  goods  to  B.  then  in  good  Wifeman  r. 
circumftances  in  London^   and  before  the  goods  arrive  B*  be-  ya«>ep««»^ 
comes  a  bankrupt,  whereupon  A,  configns  them  to  another,  and  r;r2°^^* 
the  aflfignees  under  the  commii&on  pray  relief  and  a  difcovcry,  ▼.  Prefcot, 
and  a  trial  at  law  is  direfted,  whether  fuch  confignment  veiled  a  ^  ^^  H$* 
property  in  J?.,  and  a  yerdi&  is  found  {a)  for  the  aiBgnees  \  yet  waikeMoT 
equity  will  not  oblige  B.  to  come  in  as  creditor,  it  bdng  allow*-  Wood- 
able  by  any  means,  Ibort  of  a^ual  violence,  ta  prcrcjnt  the  ^^^^ 

F  f  3  goods 
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i«\^  A«    goods  from  coming  into  the  bands  of  the  baaSkrapt 

|L«^9«.  4S0.  ^ 

(«)  Thti  richt  of  the  confignor  to  fbp  m  cr^v/Krv  m  ofe  of  bslcrafCqr 
Mwff n  confliDOr  And  eonfigMC»  it  bow  cftaUiftei  at  law.     Biibefc  r. 
SotomoAi  V.  NiAo,  »  T«rm  R«p.  674.    Lickbttiow  v.  Ma6m  s  T< 
rUht  c«l(tf  ii  between  the  confifnor  and  the  afigoce  ef  the  coafigaBc.  , 
•r  Mng  for  i  vtiuible  confiieratidfi,  it  1  point  ae  yet  makakd.    TIk 
any  ftich  right,    Uckbarrow  t.  Mafon,  t  Tarn  Rep.  6j.  j  Arsr  ji  " 
chc^un-chamber^  1  H«  Bl.  jcr*  i  bat  the  HohIc  of  Lorfa.  ao^  -^' 
(ror  the  qufftion  wet  brought  forward  on  a  demoncr  to  cfidcacr) 
•flion,  tivtrded  e  ventre  f^em  it  n»o9.    I>om.  Proc  i4tfa  June  179). 
the  hindi  of  eitber,  the  tight  is  gone.    Ellis  v.  Hut,  3  Term  Rep.  464.] 

Atkin  ▼.  [Goods  that  hare  been  delivered  on  a  twciukat  coofidcntioD 

1  StT'^i^Sc.  ^^''"^^  ^  aflignedj  though  the  acceptance  be  after  the  baok» 
ioMod,4ii.  ruptcy. 

\*  C.    4  Buir.  s»39' 

Cowp.f«5,        The  afTignment  doth  not  derelt  an  equitable  Ifen.    By  u 

^B  to  whit  equitable  Iteni  howerer,  we  are  not  to  underftand  a  right  attach* 

riUled  tt?  *"8  "P^"  '^^  property  in  whatfoever  hands  it  may  be ;  for  there 

futk  lUflt  can  be  no  lien  diftin&  from  poflcflion, 

fee  AmbU 

«^a.  Cowp.  t5i. '  I  Burr.  493.  %  Burr.  931.  Pr.  Ch.  580.  4  Burr.  2x14.  i  BL  Rtp.  654. 
4  Term  Rep.  i»S»  i  Atk.  135.  %  Com's  F.  Wms.  367.  Doggl.  97.  ^x  f^ne  Andrew,  C* 
dl«inAra/<  teevii  $15* 

Moyiei  ▼•  The  defendant  on  the  marriage  of  his  fon  fettled  lands  00 
UtUe,  s  himfelf  for  life,  remainder  to  his  fon  for  life,  &r.;  and  covenanted 
^^Tm!**  during  his  own  life  to  pay  his  fon  x^L  fer  annum:  the  fon  be- 
Vendeoen*.    camc  a  bankruDt  \  the  plaintiff  as  aflignee  brought  a  bill  againft 

tit  V.  Def-  the  father,  to  have  the  benefit  of  this  agreement,  and  to  compel 
V***!o6.  P^y'***'*^  ^^  ^^  '5'*  P^r  annum.  Per  Cur.  An  aflTigncc,  under 
%  srii.  ^  .  ^  jjji^yjg  Qf  bankruptcy,  is  not  entitled  to  have  the  perform- 
ance of  an  agreement  made  with  the  bankrupt ;  and  it  was  fo 
adjudged  in  the  cafe  oi Drake  v.  The  Mayor  of  Bxeier^  where  the 
Prekey.  court  held|  that  if  a  lefibr  covenants  with  his  IcHce  and  his 
TheMeynr  |(figna  to  renew  hi^  leafe,  and  the  leflee  becomes  a  banknipt, 
^CUrcTii.  •"^  ^^^  commiflioncrs  aflign  this  covenant,  the  affignee  camwt 
'   *'    *    *  have  any  relief  againft  the  IcfTor. 

Chtppendile  Chipptftdale  brgqght  an  a£lion  of  ajfumfjii  for  work  and  labour 
v.'lf^nlln,  J^J^  jjy^  attorney.  The  defemlant  pleaded,  that  the  plaintiff  was  a 
l«  a  j"  bankrupt,  and  averred,  that  the  commiflion  was  ftill  in  force. 
J.H»  The  plaintiff  replied,  that  the  work  and  labour  was  done  after 

the  commiffioncrs'  affignment,  and  for  the  neceflary  fi\j^port  and 
maintenance  of  himfelf  and  his  family.  Rejoinder,  diat  the 
plaintiff  had  not  obtained  his  certificate ;  and  thereupon  a  de- 
murrer. Lord  filatufield  faid,  the  only  queftion  is.  Whether 
the  aiRgnees  of  a  bankrupt  are  entitled  to  the  profits  arlCng  from 
his  perfonal  labour  i  The  afl?gnees  cannot  let  out  the  bank- 
|Alli*lH<  rupt)  th«?y  cannot  contraft  for  his  labour.  And  Mr.  Juftice 
MMt  obferved,  that  when  Lord  Hardtoich  faid,  that  "  all  ihe 
It  bankrupt's  future  perfonal  eflate  is  affe£ted  by  the  allignment," 
Pts0f#,  he  (*vi«lrntly  meant,  that  if  the  aflignees  claim  it,  the  bankrupt 
t^'^HV  n>«l^  deliver  it  up;  and  fo  far  the  affienment  affcQ?  it;  butap 
*    ;,    *'*  ^l»^•'^  y^'f^*  ^'^'^ ^^vc  tbclame  j)leag 
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The  affiffnees  have  an  ititereft  in  the  bankrupt'^  eftate  from  the  Sand.  239. 
very  2&  of  bankruptcy,  fo  as  to  avoid  all  mefne  a  As  done  by  the  cl^L^'^* 
bankrupt  during  that  time,  and  the  ifluing  out  of  the  commiffion;  pi.  s!  ^Bilt 
and  the  privity  of  contraft  between  the  bankrupt  and  his  creditors  >t.bai  been 
being  from  that  time  transferred  to  the  affignees,  they  have  the  t^^,^ 
fame  richt  as  an  adminiftrator,  who  has  a  property  from  the  aaaaiaf. 
death  of  the  inteftate.  and  may  declare  genenlly  ut  de  bonis  fuis  fisnaent, 
pnpniu  '  ^  1  -^        thebjnk. 

'^  '^  rapt  has 

fttcb  a  property  for  which  he  may  maintain  an  aAion*  Salkt  io8«  If,  apoo  ^  capiat  ad  fatUfacUndgmf 
the  money  it  levied^  and  after  the  plaintitf  becomea  a  bankruptf  and  the  money  it  afligned  befoit  tht 
ftturn  of  the  writ,  thia  alignment  it  void  \  for  being  in  the  hands  of  the  flicriff  it  it  qmajt  h  caJhSM 
ims,  and  not  the  bankrupt's  money  before  it  it  paid  him.  Cro«  Car.  166.  176*  If  the  ctmuSttp  after 
the  fx/mr,  and  before  the  r§keratit' hexOtoet  a  bankrupt,  and  the  gnodt  are  delivered  upon  the  HUratip 
aad  a  coouniffioo  ta  after  taken  out,  &£,  they  cannot  be  fold ;  §otf^  by  the  txtentt  they  were  in  eajhiii 
lept  f'and  it  was  not  !%  the  power  of  the  conufor,  by  any  fubfequent  aA,  to  deftroy  the  effeft  of  the 
Mxunt.  Cro.  Car.  148.  Sir  W.  Jones,  aoa«  S.  C.  If  between  the  ad  of  bankruptcy,  and  belbic 
alignment,  the  goods  of  tlie  bankrupt  are  feiced,  and  in  the  officers  hands  for  the  debt  of  the  king,  ic 
feens,  that  tfaefc  goods  cannot  be  afligned  ;  for  the  king*s  title,  and  that  of  a  fubje^k't,  commcacing  ac 
the  £aie  time,  the  king  fliall  be  preferred ;  beiides,  tlie  king  cannot  come  in  as  a  creditor  under  th4 
fiatutes.  Saik.  io8«  pi.  a«  loa.   [%  Str.  978.   But  heis  bound  by  an  adual affignment.  1  Show.  481.] 

[Where  a  trader  commits  an  ^6t  of  bankruptcy  by  lying  hi  Barwdi  ir. 
prifon  for  two  months*  it  relates  to  the  firft  day  of  his  furren-  ^S^*  J^ 
deri  fo  as  to  over -reach  all  intermediate  tranfaflions*  King  v. 

Leith,  %  Term  Rip.  141. 

As  this  relation  to  the  a£l  of  bankruptcy  occafionally  induceth  where  tfat 
very  great -hardihip  upon  parties,  it  meeteth  with  but  little  en-  »ftofbaiik. 
couragement  from  the  courts.    The  legiilature  too  hath  inter-  ^^^^^^ 
pofcd,  and  provided  that  it  (hall  not  extend  {a)  to  the  prejudice  bythebank- 
of  any  debtor  of  the  bankrupt,  who  pays  his  debt  to  the  bankrupt  r*P**V'^'*'* 
truly  and  bond  fide  before  he  (hall  underftand  or  know  that  he  is  ^tht^and 
become  a  bankrupt ;  or  to  purchafers  {b)  for  valuable  confidents  in  the  inter, 
tion,  uiilefs  the  commiflion  ihall  be  fued  out  within  five  years  after  ^»  before  i^ 
the  z€t  of  bankruptcy ;  or  to  payments  {c)  for  goods  or  bills  of  pieced,  th« 
exchange  bond  fide  made  by  the  bankrupt  in  the  courfe  of  trade,  iherlffpud 
without  the  creditor's  knowin?  that  he  is  become  bankrupt,  or  in  "?.°!^. 

•  ^  ,  .  rt  ^  which  he 

iniolvent  circumltances.  had  levied. 

under  an  execution  againft  the  bankrupt  to  the  plaintiflF  in  the  action,  the  court  would  not  affift  the 
a0ignees  upon  motion.  Clarke  v.  Ryal,  i  Bl.  Rep.  642.  («)  j  J.  i.  c.  15.  ^14*  {h)  st  J.  i* 
€•  19.  &  14.  (r)  19  G.  a.  c.  31.  ^  X.  There  is  no  diflvrence  between  an  aAual  payment  of  money 
In  fatisUAion  of  a  debt,  and  indorfing  bills  of  exchange  ^  provided  tliere  be  00  notice*  and  the  money 
be  received  on  them  bsfore  the  commillion  of  bankruptcy  ifFoes.  Hawkins  v.  Pcnfold,  ft  Vra.  550. 
iPayment  by  the  acceptor  of  a  bill,  after  time  given  him  by  the  holder,  on  condition  of  allowing  intereil, 
is  not  a  payment  in  the  courfe  of  trade,  and^  of  courfe,  not  proteAed  againft  a  fecret  ad  of  bank- 
ruptcy. Vernon  T.  Hall,  a  Term  Rep.  648.  A  banlcer  is  a/fe^ed  by  notice  equally  with  other  per« 
Ions ;  and  if,  in  fuch  cafe,  he  pays  the  draft  of  a  trader  keeping  caih  with  him,  he  is  lialile  to  pay  it 
•▼cr  again  to  the  aflignees.  Vernon  t.  Hankey,  2  Term  Rep.  113.  3  Br.  Ch.  Rep.  ^13.  But  the 
aflignees  having  recovered  tlie  money  from  the  banker,  cannot  cotopd  the  creditor,  to  whom  titc  bank, 
supt  paid  it,  to  refund.  Vernon  v.  Hanfon,  a  Term  Rep.  287.  If  *a  perfon  borrows  moocy,  and  re* 
pays  it  after  a  (ecret  a£t  of  bankruptcy,  tfiis,  though  not  a  payment  in  the  courie  of  trade,  will  yet  be 
allowed ;  for  the  loan  being  repaid,  it  will  be  coniidcred  aa  never  borrowed*  Emfartt  CoBgakoDi  3  Br« 
Ch.  Rep.  47* 

The  relation  operates  only  on  voluntary  payments  with  notice;  FoAer  t* 
and  if  the  debtor  pays  the  debt  in  confequence  of  a  judgment  at  f^^^nJtefc 
law,  the  aflignees  cannot  recover  the  money  a  fecond  time,  47^. 

It  will  not  avoid  a  fair  zQi  fubftantially  complete,  though  de*  Umprfere 
feftivC  in  fome  formal  circumftance.    If  therefore  a. trader  af-  !;^*^''* 

rf4  fifinsj^**" 
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■ 

The  like  figns  gOQds  at  fea>  and  ;^t  the  fatnp  time  undertakes  tQ  indodb 

Uw  as  to  an  and  deliver  the  bill  of  lading  as  foon  aa  he  receives  it,  thcb- 

of  rbST^^  dorfement  will  be  gopd,  thoi^gh  s^n  aft  of  banlsruptcy  he  com- 

exchange  in  mitted  b«forr  it  is  madf.] 

purfuanct  of  a  prior  asreomcnt.    Smiih  w,  PicJciering,  Eij^a.  JVi.  Pri,  30. 

J  Lev.  69.-  If  z^iri  facias  is  taken  out,  and  indorfcd  according  to  the  lb- 
i' ' '  I  p!  *P^>  ^"^  delivered  to  the  (herifF,  and  after,  the  fame  day,  the 
Wins.  9t.  defendant  becomes  a  bankrupt,  and  the  (herifF  levies  400/.  of  tk 
737-  foods  of  the  defendant,  and  pays  it  to  the  plaintiff  j  yet  the  com- 

miflioners  may  aflign  tliefe  goods  notwithilanding,  (s^c:  for,  by  ! 

the  delivery  of  the  writ  to  me  flieriff,  the  goods  are  bound  in  w 
rW  There-  other  manner  than  before  the  fta|ute  they  were  bound  ftom  die  , 

iHthin  ti  J.  ^9^  ^^  ^^^  ^^*^  >  *"d  '^y  ^c  delivery  of  the  writ  tlie  exccutiooa  ■ 
jrcij.  §9.j  not  fervcd  or  executed  (j),  ' 

(^)SeeBu.  [It  fecmeth  to  have  been  formerly  (b)  very  much  donbtedi 
ly  ▼•  Oun-  whether  the  affignces  could  maintain  any  s^ion  againft  an  offico 
?7^  I SM.'  ^*^^  ^^  ^^  goods  of  a  bankrupt  in  execution  after  an  aft  of  bankt 
»7i.  S.C.'  ruptcy,  and  before  the  iffuing  of  the  commiffion  ;  but  it  is(r)  now 
I  Ip*.  9So«  fettled,  that  the  aflignees  may  in  fuch  cafe  bring  trover  againft 
(0  Cooper  '^*  though  the  relation  (^  (hall  not  operate  fo  as  to  make  him 
?•  Chitty,     a  trefpaiTer. 

a  Bun,  fto.  i  Bl.  Rap.  65.  S.  C.  (^  Nor  will  he  be  a  trefpaiTer^  though  he  fell  aAcr  nodce  hw 
tbe  proTifiooal  affig oee«    Smith  v.  Milet,  1  Term  Rep.  475. 

Akerry  v.  A  purchafer  for  a  valuable  confideration,  without  notice  of  an 
jVatT*^.  *^  bankruptcy,  (hall  not  be  obliged  in  equity  to  difcovcr any 
Collet T.Oe  thing  that  may  tend  to  deprive  him  of  a  legal  title;  but  every  ad- 
CJoils,  C*.  vantage  (hall  be  left  him  to  defend  himfclf.  Indeed  where  a 
6«**?inik«  commiffion  is  aflually  taken  out,  the  cafe  is  very  difierent,  be- 
v«  Boding,  caufe  that  is  a  public  a£k,  which  all  are  bound  to  notice ;  but  aq 
ttm»  iVeriu  zSt  of  bankruptcy  may  be  fo  fecret  as  to  he  in^pofTible  to  be 
5W-  jcnown.] 

fio.  Car.  Though  the  bankrupt's  edate  is  transferred  to  the  aflignees^ 
'*^*  "^h**'  y^^  ^^^  ^^y  purfue  the  fs^mc  remedies  for  the  recovery  of  it  as 
\v«t«roruw  the  bankrupt  himfelf ;  therefore  if  a  debt  upon  a  iimple  contrad 
U\  igjimft  due  to  the  bankrupt  is  affigned,  an  aftion  of  debt  will  not  lie 
^^*.^,^^*     acrainft  the  executor  of  the  debtor,  bi^t  the  aQignee  muit  briiie 

3!imA  the    his  action  on  the  pafe. 

Aiuo«  9:^        The  plai^uff  declares  upon  aQ  affum^  for  43/.  \s^  and  fets 

*•!  s^  c?    ^^^  *"  affignmcnt  of  the  debts  of  the  bankrupt,  mentumat  « 

H«vm!  S,*C  ^MsJUifi  fchMMla  comtinpf  pr^diff  fummam  42^*  1^*9  and  the  jmj 

it^tJ*  hnd  he  was  indebted  only  41  /•  i  /.,  which  he  promifed,  bV. 

and  that  the  comnuflioners  affigned  Jehifa  fr^iT  in  quadam  fik' 

4*tki  aKtwrn*  pr4td*  fimmam  43/.  t/.,  and,  if  this  is  the  fame  pro- 

mifc,  concludes  for  the  plainuff ;  and  becaufe  the  ifiue  and  ver- 

.    •    di<^  were  concluded  to  the  promife,   and  the  affignment  no( 

in  quellion,  and  the  ftatute  giving  the  like  remedy  to  the  af- 

figncc  as  the  bankrupt  bad,  it  was  adjudged  for  the  phuntiff  ^ 


•  TM«  t»r«  U  Mt  woith  »tieii4iaf  Tn     iffiamfi  now  declere  raero/Jr^  as  focb,  wkhoot  aeatnoiflK 

Mjf  Al1tj;u«)ent )  thfy  ftMO  tin  cfvie  of  ^tttn  ecauiaf  cb  tbs  iMBkropt,  bctoi;  he  becaoM  f^  ^ 

profliK 


m 

fumt^  Tn  nke  manner  |  vd  !n  the  breach,  allege  the  defendant  has  not  paid  to  tlie  bankrupt  belbvc  bf 
■CMod  fvchy  nor  to  the  affignees  fioce ;  and  conclude  to  the  damage  of  the  afiigncea. 

If  there  be  a  joint  bond  to  ji.  and  B.^  and^.  become  a  bank*  l^.  17* 
iipt,  &fr.,  the  aflignee. cannot  bring  an  a^ion  alone  j  but  if  af-  5*i"*|'^' 
igned  to  J.,  he  alone  may  bring  an  a£lion9  being  entitled^to  one 
noiety  in  his  own  rights  and  to  the  other  for  the  benefit  of  cre- 
jitors,  by  virtue  of  ^e  ^flj^nment  *,    -^ 

*  But  the  fads  muft  appear  on  the  record. 

^  In  affum^tj  the  ptaintiff  declared  as  aflTignee  under  a  commlf-  Caith.  19,  . 
ion  ol  bankruptcy  awarded  againft  J.  S.,  whp.  became  a  bank-  f!^'V^  • 
Tipt,  ^c.y  and  that  the  defendant  was  indebed  to  the  fi^id  %  S.,  108.'  s^c/ 
i^f.;  and  on  demurrer  to  the  declaration  it  was  obje£ledj  that  it  f^wioa  V4 
jras  uncertaiq,  if  not  being  (hewn  how  7.  S,  became  a  bankrppt^  Jf^^  ^ 
iz.  cither  by  keeping  clofe  within  his  houfe,  by  fufFering  him.-  5,  p.  'l\^^ 
;clf  to  be  arrefted,  fcfr.,-  and  that  in  pleading  fimony,  the  parti-  Raym. 
:ular  aA  muft  be  fet  fortli :  But  it  ws^s  held  well  enough  in  thig  ^'^[j^' 
:afe,  for  the  ftatutes  piention  the  word  hankrupty  but  in  the  fta-  mua  lay  Ui« 
Mte  againft  fimony  no  mention  is  made  of  the  word  ;  be(ide^  in  promifc  to 
iis  cafe  the  plaintiff  is  a  ftranger  to  the  bankrupt,  and  it  cannot  S[c"b!nk-* 
>e  prefumed  that  it  lie^  ix^  bi§  knowledge  in  what  manner  he  be-  mpt,  if  the 
:ainc  a  bankrupt,  contraa  be 

pribrtothe 
ukniptcy.    6  Mod.  1 31.    Stra.  697.     S^cut^  jf  fubfeqaent;  and  therefore,  in  fuch  cafe,  they  need 
M>t  name  chcmfelves  affignees.    Evans  v.  Mann,  Cowp.  569.     If  the  ixa»  perfona  are  afligneea  of  A* 
>ndB.,  who  were  partners,  but  there  is  no  joint  commiifion  \  they  cannot,  in  one  action,  fue  fordebta 
iue  CO  A*  and  h,  jointly,  and  alfo  for  debts  4uc  tp  each,  indiyidiially.   Hancock  v.  Jiayward,  ^  Tcmi' 
^P-433*   StieatEeld  y.  Hal)iday,  jy.  779.] 

[The  aflignees  may  bring  either  travtr  or  affumpft  for  money  Hatcfiio  ▼. 

tceived  fubfequent  to  the  bs^nkruptcy ;  but  they  cannot  bring  Cam^bdl,  % 

>oth  5  and .  having  brought  opf ,  ^d  proceeded  to  judgment  in  gLf Swai;  • 

hat,  it  will  bar  the  othcfr  309!  They, 

were  fbrm^iy  no(  allowed  to  maintain  tjpm^jit  in  fiich  caie.    i  Vez.  3i9«     3  Lev*  I9l*-' 

^  It  \%  in  one  cafe  faid^.  that  if  a  bond  was  made  to  A.  in  truft  Mil«  v. 
ior  B.y  who  becomes  a  bankrupt,  the  aflignees  may  bring  the  ac-  ^"jj?**' 
ion  in  their  own  name>  though  B*  muft  have  brought  it  in  the  |  i^^'^ 
lame  of  his  truftee  \  l)ut  this  opinipq  has  been  denied  to  be  law 
)y  Lord  Hard^ict^f  who  thought  clearly  by  the  manner  of  wordi- 
ng the  claufC)  ^elating  to  the  cpn^niiflioners'  power  of  aflignment 
'  a  bankrupt's  ctkCtd^  i  Jfic.  i,,  that  aflignees  can  only  have  the 

t  remedy  to  recover  a  debt  as  the  bankrupt  himfelf  might  have 
^di  the  words  *<  as  the  party  himfelf  might  have  had,"  in  the 
M>nclufion  of  that  claufe,  appearing  to  him  to  be  meant  of  the 
bankrupt. 

The  aflignees.  cannot  maintain  ana£lipn  to  recover  the  payment  Sturdy  r: 
rf  an  annuity,  which  the  bankrupt,  prior  to  an  zGt  of  bank-  ^J^J^ 
naptcy,  had  agreed  fliould  be  applied  to  fatisfy  a  debt  due  from  59*!!™  *^ 
ie  bankrupt  to  the  grantor  of  the  annuity.] 

By  the  5  Geo.  2.  cap.  30*  /eifi,  38.  it  is  enaAed,  <<  That  no  [CieditMi 
^  fttit  in  equity  fliall  be  commenced  by  any  aflignee  or  aflignees,  cw»>««g»e 

!!  Yitbput  the  Qonfent  of  the  major  part  ia  value  gf  the  creditors  ^^^to  af* 

«  of 
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i»  **  of  fuch  bankrupt,  who  {ba]I  be  prefcnt  it  a  ntaang  rf  die 
CttiltUidr  "  creditors,  purfuant  to  notice  to  be  gircn  in  die  LmimCodti 
•wndifac.    •*  fi>'  ^jat  purpofc.** 

^oa  i  ^t  ihtrc  muft  be  a  meetlog  of  craditort  apoa  oodce  m  the  Gsxetu,  to  caafider  if  esdi  ;«snb 
Ittit*  AUk*  R«.  9ft*  pi.  39*  Aad  ■  fbUcitor,  who  cairics  on  foits  lor  ai  afllpKr,  %idfaD«  tfat  coit 
Art  el  tht  creduon  ammbkd  purfuant  to  this  ^,  is  not  catitfed  to  be  paid  not  <f  tbe  taiknpt'i 
lft«lt»  bat  ii  kft  toftperfonaft  remedy  igaioft  the  aflignee  empbying  hoa.  Em fmuW^ktJtmd^ 
1  Ark*  tBO.  A^ioiM  at  law  may  be  brought  without  &ti  calling  a^y  anetiiig  of  aedaSOH.  itaAj 
V. Fldell,  3  Salk.  $9] 

B«B«^*P«  [In  actions  brought  by  aflignecs,  it  is  ne^eflarj  to  prorc  tk 
37*  bankrupt  a  trader  within  the  ftatutc,  the  a£l  of  bgmkmptq,  that 

*  the  commiflion  was  regularly  granted^   the  affignraent  to  dx 
plaintifFi  and  property  in  the  bankrupt. 

Abbot  ▼•  It  is  an  eftabliflied  rule,  that  afCgnees  mod  prore  thcpetitiomnj 

J[««^  creditor's  debt,  by  the  fame  evidence  which  muft  have  been  pro- 
Dattgi^ftiS.  ^^^  Iji  ^^  ziWon  againft  the  bankrupt ;  and  as  it  is  necef&rjiiii 
^oH  s  order  to  recover  on  a  bond,  to  call  the  fubferibing  witnefs,  imkfs 
mHm  who  fome  reafon  can  be  given  for  his  abfencc,  fo  the  petitioning  oe- 
^JdT^aou  tutor's  debt,  if  it  arifes  on  bond,  muft  be  proved  in  like  manner. 

swiimliin  before  tht  eommll&onen»  wherein  he  admits  the  executioa  of  it,  fopcriedea  tbeaecc%«i* 
caNbi|  tht  ftibfcribing  witnelt.    Bowles  v.  Laagworthji  5  Term  Rep.  366. 

The  depofttions  of  the  a£l  of  bankruptcy,  when  recorid 
according  to  5  G».  *2.  r,  30.  $  41*,  arc  evidence  in  an  aSion  at 
^***  *^^*  law  to  prove  the  precife  time  when  die  aft  of  bankroptcf  va 

committed,  if  fpecified  therein, 
y^^ll^  A  bankrupt  cannot  be  a  witnefs  to  prove  his  own  ad  of  bant 

Cm\ih  ruptcy )  but,  if  the  defendant  calls  him,  he  waves  all  objcQioa 
aSiiaaga,  ^q  ^f^  competency  of  his  evidence,  and  the  bankrupt  may  be 
La«i  of*    crofa-examined  by  the  plaintifis  to  that  fad.  . 

3ll «k  Wooteofii  ruled  by  Ue,  C.  J.,  Mich.  Sittings,  r75Z»    Ball*  N*  F.  38. 

Bon.  iV.F«  The  bankrupt  cannot  be  evidence  to  fwear  property  in  himfelf) 
M*  ^•^^  or  a  debt  due  to  his  cftate,  vtithout  having  obuined  his  ccrtificatt» 
^*  and  given  a  releafe  of  his  (hare  in  the  furplus  and  the  divMcwisr 

for  elfe  he  is  plainly  intereftcd  j  but  he  may  prove  property  is,  of 

a  debt  due  to,  another. 
Mattio^        Upon  the  fame  principle  an  uncertificated  bankrupt  cannot  k 
Praytoa,      witncfs  to  provc  utury  in  a  creditor,  who  had  proved  that  dd* 
•Jj^"**'^  under  the  commiflion. 

Wblhrr  «k  It  IS  a  fcttlcd  rulc,  that  a  bankrupt  may  be  a  witnefs  to  dimiaifc 

Walker,  1^,5  fund,  though  he  has  not  obtained  his  certificate  j  bccaufc,  is 

•^^•^^'•*^  fo  doing,  he  fpeaks  manifeftly  againft  himfclf ;  for  he  may  notodj 

iia*t#f  a.  defeat  his.  title  to  the  benefit  which  the  law  allows  hina,  if  tfij 

r^k9t  fund  is  of  a  certain  amount,  but  he  hazards  the  difpleafuitofall 

C-^Mo.  hi,  other  creditors.                                                       , 

•  affVlf.  If  a  bankrupt  has  had  his  certificate,  and  received  his  allo^ 
aymi.  iBf.  ^^g^    1^  evidence  will  be  admiflible,  for  he  is  not  bound  » 

%  III  H'P*  ^       % 

refund. 


r\0^mmf.       It  »n«ft  ^  obferved,  however,  that  though  a  bankrupt  kas* 
fuariar,      tninod  his  certificate,  yet  he  is  not  a  competent  witneis  to  proTC 
*i!iI'i;J3J'  ^^^  petitioning  creditor's  debt,  oy  any  other  faft  necdify  to*V 
**H«w'  port  the  cpmmiffion. 

>ibo<l|  </y. 
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(G)  Of  fetting  ofF,  fubmitting  to  Arbitration^  and 
compounding  Debts  due  to  the  Bankrupt. 

DT  the  5  Geo.  2.  cap.  30.  J  28.  it  is  enabled,  "  That  where  It  Fordii^ 
^  <'  (hall  appear  to  the  commiflioners,  or  the  major  part  of  ^^^^  ^ 
»  them,  that  there  hath  been  mutual  credit  given  by  the  bank-  J^!^/ 
'^  rupt,  and  any  other  perfon,  or  mutual  debts  between  th^  Oco.'*., 

*  bankrupt  and  any  other  perfon,  the  faid  commiffion^rsy  of  the  ^w*»  **«« 

*  major  part  of  theni^  or  the  affignees  of  fuch  bankrupt's  eftate,  Jui^'^A 
'*  Ihall  (late  the  account  between  them,  and  one  debt  may  be  fet  a  Bvlft.  m6« 

*  oflFagainft  another;  and  what  fhall  appear  to  be  due  on  either  ^^^  *'S« 

*  fide  on  the  balance  of  fuch  account,  and  on  felting  off  fuch  f^'av^ni.* 

*  debts  againft  one  another,  and  no  more,  (hall  be  claimed  or  428. 

*  paid  on  either  fide  refpeftively. 

[It  hath  been  holden  in  one  cafe,  that  the  ftatutes  of  fet-off  Rydt  r« 
wuld  not  be  pleaded  by  a  debtor  to  a  bankrupt  in  an  aAion  ^'SjSj* 
)rought  againft  him  by  the  affignces}  for  as  between  them  there  *        *^^ 
tould  not  be  mutual  debts,  becaufe,  as  the  debtor  could  have 
10  adion  againft  the  affignees,  there  could  not  be  mutual  re-  ^^^^ 
nedies.    But  this  decifion  hath  been  impeached  in  a  later  cafe,  Biougl^ ' 
ind  it  is  now  fettled,  that  a  defendant  may  fet  off  a  debt  due  to  Cowf.  135. 
xim  from  the  bankrupt  j  for  the  affignees  are  to  be  confidered  as  ^^^ 
ikt  bankrupt.  a  Aik.49« 

Contingent  debts,  not  due  at  the  time  of  the  bankruptcy,  can*  Expmu 
wt  be  fet-off.  ^.  «       .     ,.      r.      ^   o«xw«^ 

I  Atk.  I  X9«    Hancock  t.  Entwiiiiei  3  Tenn  R^.  435* 

A  note  indorfed  to  a  debtor  of  the  bankrupt  after  the  bank*  Marlhv. 
ruptcy  cannot  be  fet  off,  chambew,  aScr.  1*34* 

,  Where  there  is  a  plain  mutual  credit,  one  party  ihall  fet  off  i  KW.3 a 
Igainft  the  other,  and  the  ftatute  is  not  to  be  conftrued  of  ^12^'' 
fellings  in  trade  only,  or  in  cafe  of  mutual  running  accounts^  lAduit^ 
Hit  in  all  cafes  of  mutual  credit  the  balance  only  (hall  be  paid.  1  Ailc.s37« 
rhcrefore  where  Samuel  Jones  borrowed  1500/.  of  Coggs  oa  \J^!2j^^^ 
iM)rtpge,  and  Coggs  owed  about  1400/.  to  Jones  upon  notes,  foi«hvr 
Jwes  was  allowed  to  fet  off  his  demand  upon  the  notes  againft  J«»s»  %  r» 
lie  mortgage.  ^*  ^^* 

But  if  A.  and  B.  are  joint  traders,  and  J.  S.  is  indebted  to  jf.  ndeaefm^ 
md  JB.  on  their  joint  account  100/.,  and  A.  owes  faid  B.  100/.  ^^*2 
n  two  feparate  accounts;  J.  S.  cannot  dedu^l  fo  much  as  A.*^  wbaeLd!^ 
^portion  of  the  100/.  comes  to  out  of  the  joint  debt  $  becaufe  Hardwidsi 
he  co-partncrftiip  debts  of  A.  and  B.  are  to  be  firft  paid  before  ^^^ 
toy  feparate  debts  i  but  if  there  be  a  furplus  beyond  what  will  pen;^  a^  ~ 
»y  the  partnerfhip  debts,  then,  out  of  A.*s  (hare  of  the  furplus,  cicrfitorv*. 
7*  5.  may  d^daCt  the  feparate  debt  of  A.  ite**'*' 

Diffion  igtinft  A.^  and  debtor  under  a  joint  commiffion  aguoll  A.  vU  B»t  em  Oet  oif  Jths  Mcbf 
pitt  the  Ittter^  by  his  demand  againft  the  former. 

Where  A.  was  a  creditor  of  the  bankrupt  for  100 /•  and  lo/.,  Bjcparu 
ind  a  debtor  to  him  on  bond  for  340/.  payable  on  the  4th  of  ^'^^^ 
JKi^ffy  XT^6^  vi^  bwfyl  tntereft,  and  applied  that  lie  |iii|[ht  fet  y^thw^^ 

ij  oar 
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the^bt  be  off  Ills  demand  of  loo/.  againft  the  principal  and  interelldne 

*ki*fcSCr  *^^  boiidj'and  not  be  obliged  to  prove  his  debt  under' the 

ruptcY,  yet,  miflion,  and  take  a  dividend  upon  it  only ;  the  Lord  Qianci 

if  It  be' in  faid,  though  this  is  not  in  ftriflnefs  a  mutual  dd>t,  yet  it  is  ami 

2?"^?!^?  tual  credit;  (or  the  bankrupt  give«  credit  to  the  party  in  ccMtUal 

**/>r«,  it*  ation  of  the  bond,  though  payable  at  a  future  day,  and  he  gi'^ 

nty  be  fet  the  bankrupt  credit  for  the  debt  upon  fimple  contrail,  aad  & 

^H<^ftui^  ^^^  ^^  '^  *  ^^^^  within  the  equity  of  the  S  G.  2. 

^Terxa  Rep*  %<  >•    French  v.  Feniij  th^re  cited.    Mutia  v.  Court,   %  Tenn  Rep.  640*  Dstfs 
Lockbart,  5  Term  Rep.  133. 

Croveir*  A  broker  having  a  del  credere  com  mi  (Hon  may,  under  this 

^^^^•'•»        tute,givc  in  evidence,  upon  the  geijeral  ifliie,  a  lofs  upon  a  poll 
I!*!  W^*  happening  before  the  bankruptcy  in  an  a£tion  by  the  aflignccs (J  1 
f.Dickibh,  the   underwriter,   for  premiums  upon  various  policies  undo* 
^.i8s-      written  by  him. 

\V'iirfn  T«  But  where  there  is  no  del  credere  conunifllion^  the  broker  is  m( 
WtifoD,  entitled  to  fct  off  loffes  on  goods  which  he  infured  for  other  pctfoUj 
?rr»7v      ^^  ^^1^^  being  properly  due  to  them,  and  not  to  the  broker. 

Whitehetd  A  brokcr  is  entitled  to  4edu£l  money  due  from  the  bankrupt  <• 
V.  Veughaoi  him,  for  premiums,  out  of  what  he  coile£ts  on  the  policy,  whoc 
B  V.^  wi'  it  is  put  into  his  hands  to  receive  the  money  from  the  undtt* 

IHrker  v.       writers*. 

Carter,  in  C  P.  Tr.  »S  G.  3.     ^0.  Bankrupt  ^awr,  647.  649. 

Wilkini  V.  A  demand  againd  a  bankrupt  cannot  be  fet  off  in  an  adionlif  1 

Cvmicheely  \^^  affignees  for  trw€r  and  converfion,  fubfcquent  to  the  bant ' 

Po«l»97«  yyptcy,  of  effeds  belonging  to  the  bankrupt  eftate. 

GibfoQir.  A   company  incorporated  by  charter,  or  a£k  of  parliameoti 

#/m^4mi*#.  cannot  prevent  the  aifignees  of  a  bankrupt  from  felling  any  ftock 

i?ey  Com-     1.'.  ••  ^  r       %  Tt  »°'4 

Ifieiiyy  I  Str.  hc  18  entitled  to  on  account  of  a  demand  they  mav  have  agaiw 
^5.  r£^.  the  bankrupt,  for  the  rule  relating  (o  mutual  credit  does  not  ap> 
C*.  Abr.  9.  pjy  jQ  ji^jg  j.jfg^   Bm-^  jf  jjj^^g  jg  j^jj  cxprefs  bye-law  to  fubjeS  tM 

uock  of  each  member  to  fatisfy  the  debts  tliey  may  owetotbt 
company,  they  are  at  liberty  to  hold  it^  and  to  account  only  for 
the  balance. 
BiiNv  V.         Debts  due  in  difiercnt  rights  cannot  be  fet  off.] 

Churcb,  \  Atk*69i» 

^  34.  By  the  faid  ftatute,  «*  Whereas  afEgnees  are  and  may  fomctifflfl 

*<  be  prevented  from  making  fach  fpeedy  dividends  of  the  eftate  aod 

<<  effeAs  of  bankrupts,  as  by  this  a£l  is  intended,  by  teafon  o( 

f^  debts  due,  or  pretended  and  claimed  to  be  due,  from  fachhank* 

^*  rupts,  upon  long  and  intricate  accounts  or  demands,  ^l^ 

**  are  difputed  or  not  admitted  by  the  commiffioners  and  cr^ 

i<  ditors  to  be  juft  and  foir  debts,  and  fuch  claimants  are  tber<^ 

*<  obliged  to  tfcertain  fuch  their  demands  by  anions  or  fait^^ 

««  law  or  equity }  which  arc  oftentimes  many  years  depcft^ 

•<*  and  many  other  difierences  and  difficulties  do  arife  under  coaj* 

<*  minions  of  bankrupts,  which  might  be  determined  by  ^ 

friv^rtori     u  traiion,  if  affienees  had  power  to  fubmit  the  fame:  thesSs* 

2|yyjj'^*   ««  ncca  with  confent  of  the  major  part  in  value  of  the  bankrupjj 

■  •" ''^      •<  crcditor$j  who  (hall  hare  duly  proved  tbfir  ifbts  under  W 


'  6)mmiflion}  and  ^Ko  (hall  he  prefent  at  any  fneeting  of  thp  affigBces  to 

*  faid  creditors,  purfuant  to  notice  for  that  purpofe  to  be  given  ^^«"*»«- 
'  m  the  London  Gazettfy  to  fubmit  any  difierehce  or  difpute  wUadcm'it 
'  between  fuch  aflignee  or  affignees,  and  any  perfon  or  perfon^  tbdr  owo 

*  whatfoevcr,  for  or  on  account,  or  by  reafon  or  means  of  siny  ^fcrctionj 
'  matter,  caufe,  or  thing  whatfoever  relating  to  fuch  bankrupt  or  moft  be  a 

*  bankrupts,  his,  her,  or  their  eftate  or  eiFcfts,  to  the  final  end  meeting  o^ 

*  and  determination  of  arbitrators,  to  be  chofen  by  the  faid  ^»?**'"®^. 

*  aflignee  or  aflignees,  and  the  major  part  in  value  of  fuch  ere-  \^^tef 

*  ditors,  and  the  party  or  parties  with  whom  they  (hall  have  tocoBfidw 
'  fuch  difference,  and  to  perform  the  award  of  fuch  arbitrators,'  ****'  P^' 

*  or  otherwifc  to  compound  and  agree  the  matters  in  difference  1  Atk.  9^.. 

*  and  difpute  between  them,  in  fuch  manner  as  the  affignces,  pi-  39'1 

*  with  fuch  confcnt  as  aforefaid,  (hall  think  fit  and  can  agree ; 

*  and  the  fame  (hall  be  binding  to  all  the  creditors,  and  the  af- 

*  fignees  are  hereby  indemnified  for  what  they  fliall  fairly  do  ac- 

*  cording  to  the  direSion  aforefaid.*' 

And  by  the  faid  ftatute  it  is  furtlier  ena£ted,  *«  That  any  affig-  §  35, 
'  nee  or  affignees,  made  or  chofen  as  aforefaid,  (hall  be,  and  iSf 

*  and  are  hereby  empowered,  by  and  with  the  confent  of  the 
^  major  part  of  tlie  bankrupt's  creditors  in  value,  who  (hall  b^ 
••  prefent  at  a  meeting  to  be  had  for  that  purpofe,  of  which  pu!>- 
**  lick  notice  (hall  be  given  in  the  London  GazetUf  to  make  com^ 
^  pofitiott  with  any  perfon  or  perfons,  debtors  or  accountants  to 

*  fuch  bankrupts,  where  the  fame  (liall  appear  neceffary  and  rea- 
**  fonable,  and  to  take  fuch  reafonable  part  as  can  upon  compor 
^  fition  be  gotten  in  full  difcharge  of  fuch  debts  and  accounts,*^ 

[H)  Of  the  DiAribution  to  be  made  of  the  Bank^ 

rupt's  Eftate. 

ftT  the   13  £/iz^  cap,  7.  "  The  commiffioners  are  to  fell,  or  Iftheeoa*. 
^  **  otherwifc  order  the  bankrupt's  lands,   iffc.  for  the  fatif-  ^^"^ 
'**  hSdon  and  payment  of  the  creditors,  to  every  creditor  a  por-  fraudulent 
"  tion  rate-like,  according  to  the  quantity  of  his  debt.  *   diftribution^ 

tfide  m  Chaocery.  ft  Vera.  15^.  z62*  For  the  cafes  which  have  been  on  this  ftatute,  vide  ft  Co.  ft^ 
tCa  pS.  b*  Jones,  a03«  2  Sid.  177.  Godb.  195.  How  diftrib«tion  is  to  be  under  a  joint  com* 
wfion  taken  out  agaiaft  partners  $  nfide  Chaa.  Ca.  j  39.    ft  Vera.  293.  706.  and  infta  (L). 

By  J  G.  2,  C4  30.  §  33.  "  Every  perfon  choitn  affigaee,  fliall  [ThcChaa- 

*  at  fomc  time  after  the  expiration  of  four  months,  and  within  ^^^^J^ 
"  twelve  months  from  the  time  of  ifluing  fuch  commiffion,  cauff  ^m  the  four 
"  at  fcaft  twenty-one  days  pubHck  notice  to  be  given  in  the  London  month*  havn 
^  Gazette^  of  the  time  and  place  the  commiflioners  and  aflignees  ^^^\^ 

^  intend  to  meet,  to  make  a  dividend,  at  wkich  time  the  ere-  Pep^ 

*  ditort  who  have  not  before  proved  then:  debts  fliall  theh  be  at  1  Aik.  iti. 
'« liberty  to  prove  the  fame ;  which  meeting  for  the  city  oJF  Lon-  fe^th 

^  don^  and  all  places  within  the  bills  of  mortality,  fliall  be  at  th^  doubtfni 
**  GmldtJaH  of  the  feid  city ;  and  upon  every  fuch  mcding  the  af-  whether  he 
•*  fignee  or  affignees  fliall  produce  to  the  faid  commiJOTioners  an^  ^n"  1°^^-* 
^  creditors  then  prefent,  fair  and  juft  accaonts  of  all-  receipts  cation  haih 

«  and 
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*  lad  payments  touchbg  the  bankrupt's  eftate  and  eft 

*  of  ^riiat  fliall  renuin  outftanding,  and  the  partioilan 

*  and  Ihally  if  the  creditors  then  prefcnt,  or  the  major  pnti 
**  thenit  require  the  fame,  be  examined  upon  oath,  or,  bongi 

*  the  people  called  ^uiierSf  upon  folemn  affirmatioD,  bcfoit  ' 

*  (aid  conuniflioners,  or  the  major  part  of  them,  touching 
stt.  «  truth  of  fuch  accounts;  and  iii  fuch  accounts  the  aiEg 

«  fliall  be  allowed,  and  retain  all  fuch  money  as  they  ibf 
^  hate  expended  in  fuing  out  and  profecuting  fuch  coiiiiniiEo% 
^  and  all  other  juft  allowances  on  account  of  their  bdng  afi{* 
^  nees;  and  the  commiflioners,  or  the  major  part  of  them,  M 
^  order  fuch  part  of  the  neat  produce  of  the  bankrupt's  efta% 

*  as  fliall  appear  to  be  in  the  hands  of  the  ailignees,  astb^flc 

*  dhe  major  part  of  them  ihall  think  fit,  to  be  ferthwidi  dxndetj 
M  anxN^  die  creditors  who  have  duly  prored  their  ddits  wkt 
^  fuch  commiflion,  in  proportion  to  their  feveral  andiefpefiifc 

^^^^.  «  debts  I  and  the  commiflioners,  or  the  major  part  of  dx^ 

^^  !«)£&     <*  flail  make  fuch  their  order  for  a  dividend,  in  writing,  vsie 
^y^^  «  their  hands,  and  (hall  order  one  part  of  fuch  order  to  bcfiU 


^^^^  axnongft  the  proceedings  under  die  faid  commiflion,  and  Jbl 

f  Afi.  iTf-  •(  delirer  unto  each  of  the  aflignees  a  duplicate  under  the  bod( 

«iu  4i&HMt  «c  of  the  commiflioners }  which  order  fliall  contain  an  acoosstof 

^J^jf^l^  ^  the  time  and  place  of  making  fuch  order,  and  the  fum  totals 

«iK  :«M  dit  <*  mtantuM  of  all  the  debts  proved  under  the  commiflion,  and  ^ 

^'•'***'**  b«  t«  tmn  total  of  the  money  remaining  in  the  hands  of  the  affignca 

!I!!it^wr«i  ^  tobe  divided,  and  how  much  in  particular  in  the  pound,  i 

IMA  te  «4ii>  «<  then  ordered  to  be  paid  to  every  creditor;  and  the  affigneaii 

^. ^    i  II          ■  —  ^                                      ^      ^          %                       ■                                   «•«                                                    mm                     tl-..^ 


^'^JUIir*  **  purfuance  of  fuch  order,  and  without  any  deed  or  deeds  tf 
IZ"^^"^  ^  diftribution  to  be  made  for  that  purpofe,  fliall  fordiwidi  nob 
9uiig«Kn  M  fuch  dividend,  and  fliall  take  receipts  from  each  creditor}  ^^ 
****^I2r  ^  ^"^^  ^^^^  ^^^  receipt  fliall  be  an  efleclus]  difchaige  to  fai 
r^gtt4  nil   •*  affignee,  for  fo  much  as  he  fliall  fairly  pay." 

W  li  ^vM^Kt  «f  foiui  CO  like  crtditors  under  cbe  firft,  provided  be  huh  ohfjit»rd  am  «da  fa  Atf  P 

By  $  37*  "  Within  eighteen  months  next  after  the  ifoiogof 
^  any  commiflion^  the  afllignees  fliall  make  a  fecood  dnridcndH 
M  the  bankrupt's  eftate  and  efic£ls,  in  cafe  the  iame  vas  tft 
M  wholly  diviaed  upon  the  firft  dividend,  and  fliall  caufe  a  mtt^ 
*«  to  be  mferted  in  the  London  Gazette^  of  the  time  and  place  t^ 
•<  commiflioners  .Intend  to  meet;  and  for  the  creditors  who  ftp 
•<  not  before  have  proved  their  debts,  to  come  and  piovt  di 
<*  fame  \  and  at  fuch  meeting  every  fuch  affignee  fliafl  pn)da^ 
«<  upon  oath  or^  aflrmation,  &<:.,  his,  her,  or  dieir  acoooot « 
«<  the  bankrupt's  eftate  and  eflfeflst  and  what  upon  the  bahaiK 
«<  thereof  fliall  appear  to  be  in  his,  her,  or  their  hawk  \  ^ 
<*  (hall  by  the  like  order  of  the  commiffiouera,  or  the  majorpit 
<«  of  them,  be  forthwith  divided  amoiq^  fuch  of  dK  batfnp^ 
«<  creditors  who  Cball  have  made  due  pioof  of  their  ddits,  in  {^ 
i«  portion  to  their  feyeral  and  refpcAire  debts ;  which  feoodfr 
M  vldcnd  fliaH  be  final,  unlcfs  any  fuit  at  law  or  in  eqoitf  *» 
««  be  di;p«nding|  or  any  part  of  the  eflate  ftanding  out  dot  (^ 
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'<  not  have  been  difpofed  of,  or  that  the  major  part  of  the  ere- 
'^  dttors  Ihall  not  have  agreed  to  be  fold  and  difpofed  of  in  man- 
**  ner  aforefaid,  or  uniefs  fome  other  future  eftate  or  tfftCts  of 
*^  the  faid  bankrupt  (hall  afterwards  come  to  or  veft  in  the  a£- 
**  fignees  i  in  which  cafe  they  (haU,  as  foon  as  ntay  be,  convert 
**  fuch  future  or  other  eftate  and  effefks  into  money^  in  manner 
^  aforefaid ;  and  Ihall  within  two  months  next  after  the  fame 
'*  Ihali  be  converted  intQ  money,  by  the  like  order  of  the  com- 
**  mifiioners,  or  the  major  part  of  them,  divide  the  fame  amongft 
*<  fuch  bankrupt's  creditors  who  (hall  have  made  due  proof  of 
^  their  debts  under  fuch  commiifion." 

[If  a  creditor  has  obtained  an  unfair  polleflion  of  the  bankrupt's  Ex  pom 
property,  his  fliare  of  the  dividend  may  be  retained,  imtil  he  ^"J**ct 
^es  up  the  property  of  which  he  hath  fo  pofTefled himfelf.3  k^'fft* 

( I )  How  the  Bankrupt  is  to  demean  hlmfelf ;  and 
herein  of  the  Crime  in  not  appearing^  and  dif* 
covering  his  Eilate,  and  the  Privilege  he  is  to 
enjoy  during  his  Attendance. 

DT  the  5  Geo.  2..«0^.3O.  ficl.  x.  it  is  ena£bd,  ^  That  if  any  («}*A]tt«. 
•*^  "  perfon  who  (hail  become  bankrupt,  within  the  intent  and  ^  Thom^ 
^  meaning  of  the  feveral  ftatutes  made,  and  now  in  force,  con-  bmidoc^j 
^  ceming  bankrupts^  or  any  of  them,  and  againft  whom  m  com*  ccade,  wat 
**  miSon  of  bankrupt  hath  been  awarded  and  iflued  iHit,  where*  *«"«^ 
^  upon  thQj>erfon  or  perfons  againft  whom  fuch  commiffion  hath  nnderinf  J* 
**  iflttcd,  or  (haU  iflue,  hath  or  have  been,  or  (hall  be  declared  though  hk 
*•  bankrupt  or  bankrupts,  ihall  not  withia  forty-two  days  after  *^**  *j*L 
**  notice  thereof  in  writing,  to  be  left  at  the  ufual  place  of  abode  eoiaigcd ; 
^  of  fuch  perfon  or  perfons,  or  perfonal  notice  in  cafe  fuch  per-  «"<>  waso^ 
•*  fon  or  perfon,  be  then  in  prifon,  and  notice  given  in  the  Len*  be^lnnio^rf 
^  den  Gazette,  diat  fuch  commiffion  or  commiffions  is,  are,  or  the  year 
**  have  been  iflued,  and  of  the  time  and  place  of  a  meeting  of  175^;.  [Oa 
*•  the  eommiffioners  therein  named,  or  the  major  part  of  them,  l|*h»S/* 
**  furpender  {a)  him,   her,   or  themfelves  to  the  faid  commif-  iYid^.th« 
^  fioners  named  in  the  ^  faid  commiffion,  or  the  major  part  of  t^^«rk«f 
••  them,  and  flgn  or  flibfcribe  futb  furrendcr,  a^d  fubmit  to  be  ^„^SIJ^* 
f*  examined-  from  time  to  time  upon  oath,   or  (being  of  the  be  ordered 
^  people  called  Quakers)  upon  the  folemn  ^ffi^m^ition  by  law  ap-  ^?2^^^ 
V  pointed  for  fuch  people,  by  and  before  fuch  commiffioners,  or  £ygf„^  ^l^u 
1^  the  major  part  of  them,  by  fuch  commiffion  authorized,  and  in  the  proceed^ 
?*  all  things  conform  to  the  feveral  ftatutes  already  made,  and  »««« up^? « 
1^  now  in  force,  concerning  bankrupts  ^  and  alfo  upon  fuch  hi«,  againft  the 
^  her,  or  their  examination,  fully  and  truly  difclofe  and  difcover  hftnkmptfa^ 


^*  all  his,  her,  or  their  efiefis  and  eftate  real  and  perfonal ;  and  ^^IJV^ 
^  how  and  in  what  manner,  to  whom,  and  upon  what  conG*  \^,  i,j,' 
**  deration,  and  at  what  time  or  times  he,  (he,  or  they  have  or  Lordihip 


*'  hath  difpofed  of,  affigned  or  transferred  any  of  his,  her,  or  ^***J^'|ji'  * 
V  tbeir  i^od^i  irares^  merchandiaesj  monies,  or  other  eftate  and  equity  win 
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*  r?!x'r<  ;xnd  all  books,  p.iper8,  and  writings  rehtiiig  Aactb]j 
■^*^  *  c<  ^h:ch  he,  Ibe,  or  they  was  or  were  pollcfldd,  or  in  ot  to 
^j^  ,^  •  whk!i,  he,  (he,  or  they  was  or  were  any  ways  intcttftcd  or 
■r  vwft  *  c=tu>J/  or  which  any  pcrfon  or  perfons  had  or  hadi,  or  hat 

*  &^  la  tnift  for  him,  her,  or  them,  or  for  his,  her,  or  tlidr 
**  ^'f.*  jt  auT  time  before  or  after  the  ifluing  of  the  ^  coo- 

»  •  n.C.  r,  or  whereby  fuch  perfon  or  perfons,  ck'  hb  or  &» 
^I^r^*  '^^  riTu^T  or  families,  hath  or  have,  or  may  have  or  expcd  anj 
«M  a  V-v<«w  ^  F^*^^^  po£ibility  of  profit,  benefit,  or  advant:^  wludbeva] 
^te.1-  ->£    «  Ckcrrc  oci!v  fuch  part  of  his,  her,  or  their  eftate  and  cffi^dsas 

*  :^«  hiv«  Wn  Tcallv  and  bona  jide  before  fold  or  difpofedof 
**  rs  t>e  w^iy  of  his,  fier,  or  their  trade  and  dealings,  and  a* 

«  >jc  %:».  «  ^-yic  vu^h  fams  of  money  as  (hall  have  been  laid  out  in  the  or- 
ir^^wj.  *  ^^''•MT  cipaioc  of  his,  her,  or  their  family  or  families;  aoi 
•.«i.i^^«»^  ^  x*:>  upoQ  fuch  examination  deliver  up  unto  the  faid  cobh 
^4w  a  »v  •  rr  J!!Iot>eTs  by  the  faid  commiilion  authorized,  or  die  taofx 
J^^^   •  f  ^t  o:  tbem,  all  fuch  part  of  his,  her,  or  their  the  fcid  bai- 

*  r,,7c'$  goods,  wares,  merchandizes,  money,  eftate,  and  cffcfis; 
^  JTM  all  bi^ks,  papers,  and  writings  relating  thereimto,  as  at 

*  tSr  t'Irse  of  fuch  examination  fhall  be  in  his,  her,  or  dnr 
«4«*.«v.«^  *  pc£.-d;on,  cuftody,  or  power,  (his,  her,  or  their  ncccfof 
%v^s  « K^  ^  wTiring  apparel,  and  the  neceflary  wearing  apparel  of  tkc 
^'*^^  •^  wii  aad  diildrcn  of /uch  bankrupt  only  excepted;)  then  be, 
w^MVir !.«.  «^  lh^«  or  they  the  faid  bankrupt  or  bankrupts^  in  cife  of  aof 
Cht  ft  4u*  «  ocuult  and  wilful  omiflion  in  not  furrendering  and  fttbauttiQ|[ 
^M^iMiHC^^^  is>  be  examined  as  aforefaid  j  or  in  cafe  he,  ihe,  or  thej  ftii 
%SK«  4it«  ^  nrntove,  conceal  (a),  or  embezzle  any  part  of  hi^,  her,  or  tbdi 
iAiv«KHN>  .1  t«  cftite  real  or  perfonal,  to  the  value  of  twenty  pounds;  oranf 


ii^Zi^ir  **  bvx4s  of  account,  papers,  and  writings  relating  thereto,  witl 

<i<^>H«.  u  ^tx  iu^rnt  to  defraud  his,  her,  or  their  creditors,  (and  being 

*►  *••  t  *€  tlxHNit'  lawfully  convifted  by  indidment  or  information,)  iU 

tv«*»  s%-  **  l*^  dccmctl  and  adjudged  to  be  guilty  of  felony,  and  M 

l»«  coahi.  m  futfcr  as  felons,  without  benefit  of  clergy,  or  the  benefit  d 

^  ^  H*A!i  4,  j^j^y  lUiutc  made  in  relation  to  felons ;  and  in  fuch  cafo 

v^^  ^  fw^'l^  felons*  goods  and  eftate  (hall  go  and  be  divided  among 

4v^^«ii:  <«  It  the  creditors  feeking  relief  under  fuch  commiiBon  i  any  hwi 

4  t  >MKv>  «V»  tvtlw^  cifiiAUy  by  the  banknipt  l«ws  jthe  iMs executed  i»  Dec  lyia.    JoI»P»* 
«w  ^v**  <^M  ^  *  i>fe*  voaceilmcnt,  and  executed  in  Nov.  176a.    P^iJe  a  Bun.  iii6. 

r^>»<y««        Bv  5  !•   **  The  commiflloners  may  appoint  within  thcfeil 

y^..Kx«^  m  fortY*two  days  (fo  appointed  as  afotefaid)  for  the  bankrupt  to 

•^* '"  ^  ft  furrcndcr  and  conform,  not  lefs  than  three  fevcral  meeting, 

JT^  ly«  «  fv»r  the  purpofes  aforefaid,  the  laft  of  which  fhall  be  on  the 

^,,ssKv.x»  ««  tortv-fccond  day  hereby  limited  for  fuch  bankrupt's  appctf* 

k  i  1*.  \^s-  •^^i  »«  t^«  ^«"»  ^*'  *»«  t"rtilnttidn.    %  Tq.  Caf.  Abr.  99.  p!.  t.    [They  l«r«* 
i,.^x  M«»^#  Kim,  w  to  a  farther  difclofu«  of  hia  eftate  aad  effirfU,  «f«r  he  has  pdkd,  ^  * 
rrr>  xJw*  ^  ^'^  •XAwmatio^,    *  Bum  1x24.] 

luioi «  Wy  {  ?•  **  '^^^  '^^^  chancellor  or  lord  keeper,  or  comfl^ 

L.  ■  -*      M  iicuwi*  may  enlarge  the  time  for  funendcring,  toV.  as  tw 
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^  fald  lord  chancellor,  ^c.  fliall  think  fit^  not  exceed  jng  fifty  of  the  bank- 
«  days,   to  be  computed  from  the  end  of  the  faid  forty-two  ^^^^^^ 
**  days,  fo  as  fuch  order  for. enlarging  the  time  be  made  by  the  ftJ^rader 
"  faid  lord  chancellor,  ^c.  fix  days  at  leaft  before  the  time  on  himfeif  on 
**  which  fuch  perfon  or  perfons  was  or  were  fo  to  furrender  ^^.  ^  "^^ 
*<  him,  her,  or  themfelves,  and  make  fuch  difcovery  as  afore^  chanceUor 
**  faid."  •     in«y»  «pon 

petition^ 
make  an  order,  that  the  commiflioners  appoint  a  new  day  for  taking  the  examination.  Exfartt  Cra- 
iiam»  2  Br.  Ch.  Rep.  4S.  £x  parte  Bould,  id*  47.  Ex  parte  Smith,  Co.  Bankrupt  Laws,  521.  Ex 
parte  Rogers,  Ambl.  307.  Ex  parte  Grey,  1  Vez.  jun.  195.  Ex  parte  VfYute^  2  Br.  Ch.  Rep.  47* 
Jtoc  Aich  order  will  not  avoid  the  effc£l  of  the  ftatuce ;  it  is  on^  doclaratory  of  the  opinion  of  the 
court,  that  the  bankrupt  had  no  intention  of  keeping  out  of  the  way  fraudulently.  It  therefore  recitet 
the  fpecial  circumllances  of  the  cafe*     See  the  abo?e  authorities.] 

By  §  4.,    "  Every  fuch  bankrupt,  after  any  affignec  (hall  be  [It  feemcth 
^  chofen  and  appointed,  fhall  deliver  upon  oath,  before  one  of  **^*^lh 
"  the  mafters  of  the  high  court  of  Chancery,  or  before  any  juf-  bankrupt 
'*  tice  of  the  peace  within  his  refpedlive  jurifdiftion,  all  his,  her,  can  be  com- 
"  or  their  books  of  accounts,  papers,  and  writings  not  feized  by  P^  ^°  * 
**  the  meflenger  of  the  faid  commiffion,  or  not  before  delivered  ^ig^uty 
"  up  to  the  commiffioners,  or  the  major  part  of  them,  and  then  «fta  the 
"  ill  his,  her,  or  their  cuftody  or  power,  and  difcover  fuch  as  J^^'^^**tj, 
•*  are  in  the  cuftody  or  power  of  any  other  perfon  or  perfons  enlarged 
*^  th^t  any  ways  relate  to  or  concern  his,  her,  or  their  eftate  or  time  fixed 
*^  cScfXs ;  and  all  and  every  fuch  bankrupt  or  bankrupts  not  in  ^^jj."  ^^ 
^  prifon  or  cuftody,  fliall  at  all  times  after  fuch  furrender  as  eiapfed.  Ex 
^  aforefaid  be  at  liberty,  and  is  and  are  hereby  required  to  at-  Z**^*  Tur- 
•*  tend  fuch  affignee  or  aflignees,  upon  every  reafonable  notice  in  "%'  ^       * 
"  writing  for  that  purpofe  given  by  fuch  aflTignee  or  aflignees, 
^*  unto  fuch  bankrupt  or  bankrupts,   or  left  for  him,  her,  or  , 

f*  them,  at  his,  her,  or  their  houfe  or  place  of  abode,  in  order 
'*  to  aflift,  and  fliall  aflxft  fuch  aflignees  in  making  out  the  ac^ 
**  counts  of  the  faid  bankrupt's  eftate  and  effcGts" 

By  {5.,   <f  Every  bankrupt,  having  furrendered  as  aforefaid,  [(«)Thiti$ 
••  fliall  at  all  feafonable  times  before  the  expiration  of  the  faid  '  P«rt^«*« 
"  fortv-two  days,  or  fuch  further  time  as  fliall  be  allowed  to  fuch  J^'aWe  the* 
**  baqkrupts  ^o  finifli  his,  her,  or  their  examination,,  be  at  li-  bankrupt  tQ 
**  l)crty  to  iyifpe^  his,  her,  or  their  books,  papers,  and  writings  JJjIJ^^il* 
•*  in  the  prefencc  of  fuch  aflignee  or  aflignees,  or  fome  perfon  aQu'a?fo*r- 
**  to  be  appointed  by  fugh  aflignee  or  aflignees  for  that  purpofe,  render,  con* 
»*  and  to  take  and  bring  with  him,  her,  or  them,  for  his,  her,  f^  o/Jjg*** 
**  or  their  afliftance,  fuch  perfons  as  he,  flie,  or  they  fliall  think  going  wUB 
•*  fit,  not  exceeding  two  perfons  at  any  one  time,  and  to  make  that  view  ^ 
*•  out  fuch  extrafts  and  copies  from  thence  as  he,  flie,  or  they  privfif^*^*' 
<<  fliall  think  fit,  the  better  to  enable  him,  her,  and  them  to  during  the 
"  rnakf  a  full  and  true  difcovery  and  difclofurre  of  his,  her,  or  "^^^^  tinae 
«  their,  eftate  and  effbas ;  and  in  order  {a)  thereto  the  faid  bank^  Ta  ^<ws 
*■  rupt  or  bafikrupts  Jhall  be  free  from  all  arreflsy  reflrainty  or  im»  him  to  fur. 
•*  prifonment  of  any  ofhis^  her^  or  their  creditors  in  coming  to  fur'*  «n<J«in. 
**  render,  and  from  the  aSlual  furrender  of  fuch  bankrupt  to  the  faid  \^%  J* 
^*  commijjionerji,  for  and  during  the  faid  fqf;tyri'WO  days,    gr  fuch  bankrupt  b« 
<<  further  time  as  fhall  be  allowed  to  fuch  bankrupt  or  bankrupts  for  «hro«d,  and 
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turn  with  an  ^^  fi^lfl^ifig  ^w">   ^^i  *''  their  examinations  as  aforefaidy   provided 

intention  to  «  fuch  bankrupt  was  not  in  cuftody  at  the  time  of  fuch  furrok- 

•rrtfted"'**  <«  der  and  fubmiffion  to  be  examined  5  and  in  cafe  fuch  bankrupt 

his  landings  *'  ihall  be  arretted  for  debt,  or  on  any  efcape  warrant,  coming 

before  he  €<  to  fuTTcnder  him   or  herfclf  to  the    faid  commifiioners,   or 

Sentb^^*"  **  ^^^^^  ^^  ^^  '^^^  furrender  fliall  be  fo  arretted  within  the  time 

make  his  ^'  before-mentioned,  that  then  on  producing  fuch  fummons  or 

fjirrender,  cc  notice,  under  the  hands  of  the  faid  commiifioners,  aihgnee 

fli^f«tend^  **  ^^  aflignees,  to  the  officer  who  fliali  arreft  hifn,  her,  or  them, 

CO  him ;  but  *<  and  making  it  appear  to  fuch  officer  that  fuch  notice  of  fum* 

**  """j^'P-  ««  mons'  is  iigned  by  the  faid  commiffioners,  or  the  major  part  of 

waVaaually  **  them,  or  fuch  affignee  or  aflignees,  and  giving  fuch  officer  a 

going  to  fur-  '<  copy  thereof,  (hall  be  immediately  difcharged  ;  and  in  cafe 

render.  c<  any  officer  fhall  detain  fuch  bankrupt  or  bankrupts  (after  he, 

Solomon '*  "  fl*^>  o^  ^^1  ^^  have  fliewn  fuch  notice  or  fummons  to  him, 

Cowp.  1 56.  <*^  and  made  it  appear  that  it  was  (igned  as  aforefaid)  in  his  cuf- 

Co.  Bank'  (f  tody,  fuch  officer  (hall  forfeit  and  pay  to  fuch  bankrupt^  for 

142.  ^'*  **  his  own  ufe,  the  fum  of  5/.  for  every  day  fuch  officer  fliall  dc- 

bankrupt  «  tain  fuch  bankrupt,  to  be  recovered  by  a£iion  of  debt,  in  any 

'aken*    d  **  ^^  ^^^  majcfty's  courts  of  record  at  JVeJlnunftery  in  the  name 

funcndereJ  **  of  fuch  bankrupt,  with  full  cofts  of  fuit." 

by  his  bail  within  the  time  of  privilege  j  for  this  a^  is  no  proieftion  but  againft  the  fojtt  of  credxtoili 
Zx  ^rtt  Gibbons,  i  Atk.^sS.J 

^  $•  <«  Providedy  That  in  cafe  any  bankrupt  be  in  prifon  or  in  cnf- 

<^  tody  at  the  time  of  the  iffiiing  of  the  faid  commiffion  as  afore* 
<<  faid,  and  is  willing  to  furrender  and  fubmit  to  be  examined,  ac- 
<<  cording  to  the  dire£tions  of  this  ad,  and  can  be  brought  before 
*'  the  faid  commiffioners  and  creditors  for  that  purpofc,  the  ex- 
<(  pence  thereof  fhall  be  paid  out  of  the  faid  bankrupt's  eftate 
<*  and  effi:£ls ;  but  in  cafe  fuch  bankrupt  is  in  execution,  or 
•*  cannot  be  brought  before  the  commiffioners,  that  thcd  the 
<<  a£ling  comniiffioners  (hall  from  time  to  time  attend  the  faid 
*^  bankrupt  in  prifon  or  cuttody,  and  take  his  or  her  difcovery,  as 
<'  in  other  cafes ;  and  the  affignees  of  the  faid  eftate  ihall  have 
««  power,  and  are  hereby  required  to  appoint  one  or  more  pcr- 
<*  fons  to  attend  fuch  bankrupt,  being  in  prifon  or  in  cuftody,  as 
*<  aforefaid,  from  time  to  time,  and  to  produce  to  him  or  her, 
**  his  or  her  books,  papers,  and  writings,  in  order  to  prepait 
<<  his  or  her  latt  difcovery  and  examination,  according  to  the 
^*  dired:ions  before-mentioned,  a  copy  whereof  the  aflignees  of 
<<  the  faid  ettate  (hall  apply  for,  and  the  faid  bankrupt  (hall 
<<  deliver  to  them,  or  their  order,  ten  days  at  leaft  before  fuck 


f«  examination." 


By  §  36.,  **  After  fuch  bankrupt  fhall  have  obtained  his  certi- 
«  (icate,  and  the  fame  fhall  be  duly  confirmed,  fuch  bankrupt 
«*  fhall  give  his  attendance  upon  every  reafonable  notice  in  writ- 
<*  ing,  to  be  given  to  or  left  at  his'  ufual  place  of  abode,  by  the 
«*  affignees  or  their  order,  thereby  requiring  him  tQ  attend  the 
w  affignees,  in  order  to  make  up,  adjufl,  or  fettle  any  accoont 
«<  between  fuch  bankrupt  and  any  debtor  to  or  creditor  of  fudi 
«  bankrupt's  eftate,  or  to  attend  any  court  of  record^  in  order  to 
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,''  be  examined  touching  the  fame,  or  for  fudh  other  bnfinefs 

^'  as  fuch  aiBgnee  (hall  judge  neceiTary  for  getting  in  the  faid 

**  bankrupt's  eftate  and  efFeds,  for  the  benefit  of  his  creditors ; 

*'  for  which  attendance  the  bankrupt  (hall  be  allowed  and  paid  [The  baok*. 

'*  the  fum  of  2/.  6rf.  per  diem^  by  fuch  aflSgnee  out  of  the  bank-  ^°P[  ^**  "^ 

'*  rupt's  eftate;  and  in  cafe  fuch  bankrupt  (hall  negle£t  to  attend,  ^ntenancc 

'^  or  on  fuch  attendance  (hall  refufe  to  adift  in  fuch  difcovery,  ootof  his 

**  without  good  and  fufficieut  caufe  to  be  (hewn  to  the  commif-  ^^^  ^"' 

"  fioners,  or  the  major  part  of  them,  for  fuch  negled^  or  re-  amination. 

**  fufal,  to  be  by  them  allowed  as  fufficient,  fuch  aflGgnee  making  Thomfon  v. 

"  due  proof  thereof  upon  oath  before  the  faid  commiflioners  j^'^^Rea. 

"  authorifed  as  aforefaid,  or  the  major  part  of  them,  they  are  257.] 

^^  hereby  empowered  and  required  to  iffue  a  warrant  direfied  to 

^  fuch  perfon  as  they  (hall  think  proper  for  apprehenling  fuch 

'^  bankrupt,  and  him  to  commit  to  the  county  gaol,  there  to  rc- 

^'  main  in  clofe  cuftody,    without  bail  or  mainprize,  until  he 

''  (hall  duly   conform  to  the  fatisfa&ion  of  the  faid  commif- 

'*  fioners  authorifed  as  aforefaid  ;  and  be  by  the  faid  comiflif- 

^  fioners,  or  the  fpecial  order  of  the  lord  chancellor,  or  other- 

'^  wife  by  due  courfe  of  law^  difcharged  \  and  fuch  gaoler,  or 

**  keeper  of  fuch  prifon,  to  which  fuch  bankrupt  (hall  be  com- 

''  mitted,  is  to  keep  fuch  perfon  in  clofe  cuftody,  within  th^ 

^  walls  of  the  faid  prifon,  until  duly  difcharged,  ^r/* 


(K)  Of  the  Overplus  of  the  Bankrupt's  Eftate,  and 
the  Allowances  to  be  made  him ;  and  herein  of 
his  Difcharge  and  Certificate. 


£ 


T  13  £/fz.  cap.  7.,    "  Upon  requeft  by  the  bankrupt,    the  [See^rr. 
commitEoners  fliall   declare  how  they  have   beftowed  his  'J-  '•  ^  'S* 
**  lands,  isfc.j  and  pay  the  overplus  to  the  bankrupt,  {ffr."  Liklnprl"* 

^ate  it  more  than  fufficient  to  pay  205.  in  the  pound,  he  is  entitled  to  the  furplus;  but  all  crrditort 
bjp  bonds,  contradia,  or  notes  carrying  intereft,  are  entitled  to  receive  intereft  out  of  the  eftate  for  the 
principal  fam  tjwing  at  the  time  of  the  commiffion,  before  any  furplus  (hall  be  conveyed  to  the  bankropc 
or  his  reprefentadve.  Ex  parte  Rooke,  i  Atk.  24 1>  Bromly  v.  Goodere,  id,  80.  Ex  parte  HyJe, 
I^c.  1783.  Ex  parti  Morris,  3  Br.Cii.  Rep.  79.  Ex  parte  Hankey^  id.  504.  £x />arrr  Champion, 
U,  438.    But  qu,  of  this  right  of  the  creditor  to  intereft  ?] 

By  the  5  Geo.  2.   cap.  30.   J  7.  it  is  enafted,   "  That  every  [1  Jac.  j. 
**  bankrupt,  who  Ihall  by  the  time  limited  in  this  aft  furrender  *^j^'5;   a 

to  the  ading  commiffioners,  and  in  all  tilings  conform,  as  in  fanieeffca. 

and  by  this  aft  is  direfted,  (hall  be  allowed  the  fum  of  5  /.  per  Bankrupts 
"  cetit.  out  of  the  neat  produqe  of  all  the  eftate  that  ihall  be  re-  "j^ieS'to^rf 
"  covered  in  and  received,  wjiich  (hall  be  paid  unto  him  by  the  bwance  un. 

aflignces,  in  cafe  the  neat  produce  of  the  faid  eftate,  after  fuch  derthisa<a, 

allowance  made,  (hall  be  fufficient  to  pay  the  creditors  of  the  ^""fj^'u*"' 
"  Ciid  bankrupt^  who  have  proved  their  debts  under  the  faid  made,  and 
*'  commiffion,  the  fum  of  ioj;.  in  the  pound,  and  fo  as  the  faid  they  have 
**  5/.  per  cent,  ftiall  not  amount  in  the  whole  to  above  the  fum  ^rrifiM*' 
"  of  200/.  ,•  and  in  cafe  the  neat  produce  of  the  eftate  (hall,  over  1  Atk. 

Gg  a  **  and  ThcaU. 
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aact  If  a       **  and  aboTC  the  allowance  hereafter  mentioned,  be  fuSdoA  to 

vetted  in.      M  p^y  |}|c  f;;^i({  creditors  the  fum  of  lax.  6d,  in  the  pound  for 

toanCoi^Me  **  ^^  rcfpcGivc  debts,  that  then  ercry  perfon  fo   confonni&g 

tothebuk.  ^  fliall  bc  aliowcd  the  fum  of  7il  lox.  par  cent,  out  of  fnch  neat 

tfupc^ftrepcc  «  produce,  to  be  paid  by  the  aflignees,  fo  as  fuch  7  A  10  s,  per 

£x]hu^      **  ^^^'  ^^^  "^  amount  in  the  whole  to  aboTe  the  fum  of  250/. 

Trip,  ui*      ^  And  in  cafe  the  neat  produce  of  the  eftate  (hall,  over  and 

*^^  P_f*    **  above  the  allowance  hereafter  made,  be  fufficient  to  pay  tic 

^.^^09.    *  '^  ^^  creditors  the  fum  of  15 /.  in  the  pound  for  thor  rdpedire 

3Atk.Si4.   *<  debts,  that  then  every  fuch  perfon  fo  conforming,  (hall  be 

flmt  ^***    **  allowed  the  fum  of  10  A  per  cent,  out  of  fuch  neat  produce,  » 

ion  is  HOC      '*  bc  paid,  by  the  aflignees,  fo  as  fuch  10/.  per  cent,  (hall  doc 

entitled  to  a  <'  amount  in  the  whole  to  above  the  fum  of  300  A,  and  cray 

tewMce^-'     "  ^^^^  bankrupt  (hall  be  difchargcd  from  fuch  debts  owing  at  the 

one,  io  re-    '^  time  that  he  did  become  bankrupt ;    and  in  cafe  aay  fuch 

fpeaofa      M  bankrupt  (hall   afterwards  bc   arretted,    profccuted,    or  ras- 

th!r^a"1n  "  Pleaded  for  any  debt  due  before  fuch  time  as  he  bccume  binl- 

reTpeao/a    **  Hipt,    fuch   bankrupt  (hall  be  difchargcd  upon  {a)  ccmmca 

feparase  ef-    <c  \yj\\^  and  (hall  and  may  plead  in  general  (v^),  that  the  caufc  of 

*tfrt/  Bate     **  i^^  aclion  or  fuit  did  accrue  before  fuch  time  as  he,  (he,  cr 

Co.  Bonk-    *^  they  became  bankrupt,  and  may  give  this  a£l  and  the  fpecbl 

rtfftLaw!^    M  matter  in  evidence  (f);  and  the  certificate  of  fuch  bankmpi's 

don\be  fta-  **  Conforming,  and  the  allowance  thereof,  according  to  the  &- 

tute  give  a     *^  rcfiions  of  this  aft,  (ball  be  and  (hall  be  allowed  to  be  fuS- 

diftjndtaU     «  ^jent  evidence  of  the  trading,   bankruptcy,  commifiion,  ari 

2ooUoach  **  Other  proceedings,  precedent  to  the  obtaining  of  fuch  ccrtificat^i 

partner,        **  and  a  vcrdift  (hall  thereupon  pafs  for  the  defendant,  unlefs  tk 

w^  joint    ((  plaintiff  in  fuch  aclion  can  prove  the  faid  certificate  was  ob- 

paid  15  J.  in  "  tained  unfairly  and  by  fraud,  br  unlefs  the  plaintiff  in  fuch  ac- 

the  pound.     «  tion  Can  make  appear  any  concealment  by  fuch  bankrupt  to 

li'ut'th       "  ^^  value  of  10/.;  and  it  a  verdifl:  pafs  for  the  defendant, 

is  any  ap-      **  or  the  plaintiff  (hall  become  nonfuited,  or  judgment  be  gi^-cfl 

pearaoce  of    ««  againft  the  plaintiff,  the  defendant  (hall  recover  his  full  cofts. 

fraud  on  the 

part  of  the  bankrupt,  the  court  will  re:  interfere  in  this  fummary  way.  Vincent  ▼.  Brady,  2  H.  B].i> 
Rowley  V.  Jones,  2  Bl.  Rep.  715.  {h)  1  ne  defendant  may  ple^d  thus  generally,  withour  iiatinsdntfe: 
hath  conformed  according  totheb.<rkrupt  acts.  Willan  v.  Georaini,  Tr.  17S2,  B.  R.  The  cafe  of  ?«« 
V.  SaSkeld,  1  Will',  i  }o.  corttr.  denied  cu  le  law.  He  mud  be  careful  to  ftatc,  that  the  caufe  of  a6'^ 
accrued  bctoie  the  barikrupccy.  Chailun  v.  King,  4  1  erm  Rep.  156.  As  this  plea  cc>nciudei to tk 
country,  the  rlaintitt'm^y  give  tiie  fpcciai  niauer,  on  which  the  ad^ion  is  brought,  in  evidcr.ce,  to  &s* 
that  he  is  not  barred  by  the  certificate ;  for  it  op<:ns  the  whrtle  merits  of  ihe  queflion  in  evidence  00  beC) 
/ides.  Alfop  v.  Price,  Dough  163.  TWis  point,  however,  hath  been  qucftioncd  by  high  authonry  j  ati 
it  hath  been  thought,  thjc  the  plaintiff  ih^uld  fet  out  in  hii  declaration,  the  mauer  ol' which  lie  «iAes 
to  avail  himfeif.]  [c)  Before  this  a^,  the  bankrupt'^  certiticate  was  no  evidence  ox  the  bankxitpscy. 
Str.  533. 

5  8.  •^  Provided,  Tha{  if  the  neat  proceed  of  fuch  bankrupt's  ct 

**  tate,  fo  to  be  difcovered,  recovered,  and  received,  together 
**  with  what  fliall  be  ctherwife  recorered  and  received,  (hall  not 
•*  amount  to  fo  much  as  will  pay  all  and  every  tlie  creditors  of 
'*  fuch  bankrupt  who  fliall  have  proved  their  debts  under  the 
•'  faid  commiflion  the  fum  of  los.  in  the  pound  for  their  rcfpcc- 
^*  tive  debts,  after  all  charges  firft  had  and  dedu£l:ed,  that  then 
"  and  in  fuch  cafe  fuch  bankrupt  fliall  not  bc  allowed  the  fuin  of 
*'  5  /•  p^r  ant.  out  of  fuch  eftate  as  fliall  bc  fo  recovered  in,  but 
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^  ihall  be  allowed  and  paid  by  the  aflignees  fo  much  money  aft 
'^  the  fald  afBgnees  and  commifl[}oners  authorifed  fliall  think  fit  to 
^'  allow  to  fuch  bankrupt,  not  exceeding  3  /.  per  cent. 

**  Provided,  That  in  cafe  any  commiiBon  of  bankruptcy  (hall  §  9* 
"  iffue  again  ft  any  perfon  or  perfons,  who  after  the  24th  day  of 
"  June  1732,  fliall  have  been  difcharged  by  virtue  of  this  aft,  or 
"  fliall  have  compounded  with  his  creditors,  or  delivered  to  them 
"  his  eftate  or  effefts,  and  been  releafed  by  them,  or  been  dif- 
"  charged  by  any  aft  for  the  relief  of  infolvent  debtors,  after 
'*  the  time  aforefaid,  that  then  and  in  either  of  thefe  cafes,  the 
"  body  only  of  fuch  perfon  conforming  as  aforefaid,  fliall  be  free 
**  from  arreft  and  imprifonment  by  virtue  of  this  aft,  but  the  fuf 
"  ture  eftate  and  efFefts  of  every  fuch  perfon  fliall  remain  liable 
*^  to  his  creditors,  as  before  the  making  of  this  aft,  (the  tools  of 
"  trade,  the  neccflary  houfehold  goods  and  furniture,  and  necef- 
•*  fary  M^earing  apparel  of  fuch  bankrupt  and  his  wife  and  chil- 
"  dren,  only  excepted,)  unlefs  the  eftate  of  fuch  perfon  fliall  pro- 
*'  duce  clear,  after  all  charges,  fufiicient  to  pay  to  every  creditor 
*^  under  the  faid  commiflion,  15/.  in  the  pound  for  their  refpec- 
"  tive  debts. 

"  Provided,  That  no  difcovery  upon  oath  or  folemn  afiirma-  5  '<'• 
**  tion,  to  be  made  by  any  bankrupt  of  his  eftate  and  efiefts  C^f ^  u^e 
^  purfuant  to  this  aft,  fliall  entitle  fuch  bankrupt  to  the  benefits  theftatute,it 
**  allowed  by  this  aft,  unlefs  the  commiflioners,  or  the  major  hath  been 
"  part  of  them,  fliall,  in  writing  under  their  hands  and  feals,  |^^^*"/ 
**  \a)  certify  to  the  lord  chancellor,  that  fuch  bankrupt  hath  made  will  not  lie 
"  a  full  difcovery  of  his  eftate  and  effefts,  and  in  all  things  to  compel 
"  conformed  himfelf  according  to  the  direftions  of  this  aft,  and  J^c*ofThe 
^*  that  there  doth  not  appear  to  them  any  reafon  to  doubt  of  the  certificate; 
"  truth  of  fuch  difcovery,  or  that  the  fame  is  not  a  full  difcovery  ^orit  isdif- 
*•  of  all  fuch  bankrupt's  eftate  and  efFefts ;  and  unlefs  four  parts  fiS'TiTthe 
^*  in  five  in  number  and  value  of  the  creditors  of  fuch  bankrupt  commif. 
"  who  fliall  be  creditors  for  no  lefs  than  20  L  refpcftively,  and  fion^sj  «<> 
**  who  fliall  have  duly  proved  their  debts  under  fuch  commiflion,  fn^hechan- 
"  or  fome  other  perfon  by  them  refpcftively  duly  authorifed  ceiior,  to 
"  thereunto,  fliall  fign  fuch  certificate,  and  teftify  their  confent  f*J^\^^^' 
"  to  fuch  allowance  and  certificate,  and  to  the  faid  bankrupt's  cord/ng  to' 
"  difcharge,  in  purfuance  of  this  aft,  to  be  alfo  certified  by  fuch  the  beha- 
"  commiflioners  ;  but  the  faid  commiflioners  fliall  not  certfy  the  ^JJ*^  ^^* 
**  fame  till  they  fhall  have  proof  by  affidavit  or  affirmation  in  ,  Atk/si. 
**  Meriting  of  fuch  creditors,  or  of  the  perfon  by  them  refpcftively  The  chan- 
•*  authorifecf  for  that  purpofe,  figning  the  faid  certificate;  and  5«^io',hav- 
"  of  the  power  and  authority  by  which  a;iy  perfon  fliall  be  au-  power  of 
"  thorifed  by  any  creditor  to  fign  fuch  certificate  for  any  ere-  granting  or 
**  ditor;  which  affidavit  or  affirmation,  together  with  fuch  war-  ^^t^catc** 
•Vrant  or  authority  to  fign,  fhall  be  laid  before  the  lord  chancel-  can,  of  ' 
**  lor,  in  order  for  the  allowing  and  confirming  the  fame  j  and  courfc,  poft- 
*'  unlefs  fuch  bankrupt  make  oath  that  fuch  certificate  and  con-  J^Ji^hc^u** 
"  fent  of  the  creditors  thereunto  were 'fairly  obtained,  and  with-  dolf  cre- 
"  out  fraud;  and  unlefs  fuch  certificate  fhall,  after  fuch  oath  or  <i'>to«i'«^« 
**  affirmation  of  the  bankrupt,  be  allowed  and  confirmed  by  the  \^ftlztZ 
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gWethemtB  <<  lord  chancellor,  lord  keeper,  or  cemmUConers  for  the  caftod5 
^pottunitf  M  of  ^c  great  fcal  of  Great  Britain  for  the  time  being,  or  lij 
in, indprar.  **  ^^^^  ^"^^  ^^  ^^  juftices  of  thc  courts  of  Kin^s  Btnchy  Canmm 
iiig  their  *«  FUoSy  QX  barons  of  thc  court  of  Exchequer  at  Weflmnfer^  to 
^***""wli*  *'  whom  the  confideration  of  fuch  certificate  (hall  be  refcned  hj 
jhtrnfon,  *  **  ^c  ^^^^  chancellor ;  and  any  of  the  creditors  of  fuch  banfaiipt 
s  Atk.  %%,  <(  are  to  be  allowed  to  be  heard,  if  they  (hall  think  fit,  before 
» Vc».  a49.  u  the  refpe&ive  perfons  aforefaid,  againft  the  making  fuch  ccr- 
Sau^ervfy.  '^  tificatc,  and  againft  the  confirmation  thereof;  nor  (hall  any 
r  Atk.  84.  f c  commiflioner  fign  fuch  certificate  till  after  four  parts  in  fi?e  is 
Smmif^      '*  number  and  value  of  the  faid  creditors  jball  have  figned  tbc 

iionenreem    "  fame." 

to  have  been  over •hafty  in  figning  it  Id,  ibid.  Bat  he  vrill  not  ftay  it,  In  ciidcr  to  give  a  cniiiBf 
an  opportunity  of  proving  his  debt»  who  doe>  not  account  for  hit  delay  in  not  applying  earlier.  Ii 
farU  Adams,  %  Br.  Ch.  Rep.  48. ;  nor  upon  clie  application  of  creditors  whofe  demands  are  not  Iifd4« 
•led  ;  but  depend  on  ao  account  to  be  uken,  efpecially  if  they  do  not  fwf4r  to  a  balanccin  tbdr  fasov. 
Jix parte  ]oiivXotit  x  Atk.  81.  For,  unlef&  a  perfm  proves  a  debt,  or  (hews  a  reafonablegrondlbrf 
claim,  he  is  not  competent  to  aflent  to,  or  dilTent  from,  the  certificate.  1  Atk..  85.  A  certifia^ 
allowed  in  the  bankrupt's  Iife>time,  may  be  confirmed  after  his  death  ;  for  it  derivcth  its  opcndii 
Ibrce  from  the  confent  of  the  creditors,  and,  when  confirmed,  hath  relation  to  the  time  when  fucfacoa- 
lent  was  given,  x  Atk.  77.  But  the  relation  doth  not  operate  fo  as  to  defeat  an  execution,  or  tofci 
in  the  bankiopt<effe6^s  coming  to  him  between  ihe  figning  aqd  allowing  of  the  certificate.  CaUeBf. 
Meyrick,  x  Term  Rep.  36x.  Tad  way  v.  Bourn,  a  Burr.  716.  Ao  executor  may  fign  the  ce6- 
ficate )  but  a  perfon  who  hath  a  debt  in  his  own  right,  and  another  debt  as  executor,  cannot  figa  ia 
tach  diftind  right;  for,  to  this  purpofe,  both  are  confidered  as  bis  own  particular  debt.  Exftff* 
Saufmeres,  x  Atk.  85.  If  the  property  of  the  principal  creditor,  upon  his  death,  devolves  apoatfas 
bankrupt,  the  bankrupt  himCe'f  may  fign  the  certificate;  for,  otherwise,  his  per£oa  could  neta  to 
feleafed,  aa  no  one  elfe  is  or  can  be  qualified  to  fign  it  for  him.     Green,  a6o.] 

[By  ftatutc  14  G.  2.  c.  57.  $  9.  it  is  enafted,  ««  That  what 
*<  any  perfon  (hall  fraudulently  fwear  or  depofe,  or,  being  of  the 
*^  people  called  Quakers,  affirm,  before  the  major  part  of  the 
^  commiffioners  named  in  any  commiffion  of  bankruptcy,  or  bj 
**  affidavit  or  affirmation  exhibited  to  them,  that  a  fum  of  moncf 
<<  is  due  and  owing  to  him  or  her  from  any  bankrupt  or  bank* 
*<  rupts,  which  (hall  in  fa£l  not  be  really  and  truly  fo  due  and 
«<  owing;  and  (hall,  in  refpe£t  of  fuch  iiditious  or  pretended 
*<  debt,  fign  his  or  her  confent  to  the  certificate  for  fuch  bank* 
^'  rupt's  difcharge  from  Iiis  debts;  in  every  fuch  cafe,  unlefs  fuck 
<<  bankrupt  (hall,  before  fuch  time  as  the  major  part  of  the  fan! 
.<<  commiffioners  (hall  have  figned  fuch  certificate,  by  writing  bf 
<*  him  to  be  figned  and  delivered  to  one  or  more  of  the  &id 
c'  commiffioners,  or  to  one  or  more  of  the  affienees  of  his  eftate 
«  and  effeds  under  fuch  commiffion,  difclofe  uie  faid  fraud,  and 
<'  obje£):  to  the  reality  of  fuch  debc,  fuch  certificate  (hall  be  naO 
<<  and  void  to  all  intents  and  purpofes ;  and  fuch  bankrupt  (ball 
<<  not  in  that  cafe  be  etititled  to  be  difcharged  from  his  debts,  or 
**  to  have  or  receive  any  of  thc  benefits  or  allowances  given  or 
«  allowed  to  bankrupts  by  the  zQ,  of  5  G.  2.  c.  30/* 

And  by  J  ro.,  "  Where  any  creditor  or  creditors  of  ant 
"  bankrupt  reCde  in  foreign  parts,  the  letter  of  attorney  of  fncn 
**  creditor,  attefted  by  a  notary  publick  in  the  ufual  form,  flwB 
•*  be  a,  fufficient  evidence  of  the  power  and  authority  by  which 
««  any  perfon  thereby  authorifcd.  (hall  fign  any  bankrupt's  ocr- 
«^  tificate/'J  *».       '  *^ 

By 
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By  the  5  G.  2.  ^.  30.  J  11.  it  is  cnafted,  <^  That  evcfy  bond,  [See  Sum- 
**  bill,  note,  contra^,  agreement,  or  other  fecurity  whatfocver,  »««'  *-  B'*- 
**  to  be  made  and  given  by  any  bankrupt,  or  by  any  other  per-  ^^]  ^^^^ 
*^  fon,  unto,  or  to  the  ufe  of,  or  in  truft  for  any  creditor  or  fon  t. 
**  creditors,  or  for  the  fecurity  of  the  payment  of  any  debt  or  ^*^«» 
•*  funi  of  money  due  from  fuch  bankrupt  at  the  time  of  his  be-  jonaV* 
^'  coming  bankrupt,  or  any  part  thereof,  between  the  time  of  Jiis  Berkley,  id. 
•♦  becoming  bankrupt  and  fuch  bankrupt's  difcharge,  as  a  confi-  ??5-  As  it 
•«  deration,  or  to  the  intent  to  perfuade  him,  her,  or  them  to  "cr^ilsorto 
*^  confent  to  or  fign  any  fuch  allowance  or  certificate,  fliall  be  take,  fo  ic  :• 
**  wholly  void  and  of  no  effeft,  and  the  monies  thereby  fecured,  ^®'  K'™  ^J* 
'•  or  agreed  to  be  paid,  (hall  not  be  recovered  or  recoverable ;  „ey  given' 
<*  and   the  party  fued  on  fuch  bond,    bill,    note,  contra£b,  or  him  for 
*•  agreement  Ihall  and  may  plead  the  general  iffue,  and  give  this  ^f 'J'c^  !'^ 
**  a£l  and  the  fpecial  matter  in  evidence.  Smith  v.  * 

"B^xs^cy,  Oougl.  696.  Cockfliot  v.  Beonet,  z  Term  Rep.  766.  An  agreemeot  t9  pay  a  fum  of  mo« 
ncy  to  the  a&goees,  if  cbey  will  fign  the  cciuficate,  is  wichin  the  letcer  and  reifon  of  this  daufe. 
Dougl.  69  5*  1 


*^  Provided,  That  nothmg  in  this  a£l  (hall  be  conftrued  to  ex-  %  i±. 
**  tend»  or  jive  or  grant  any  privilege,  benefit,  or  advantage  to  tf^  ^«5^- 
**  any  bankrupt  whatfoever  againfl:  whom  a  commiffion  of  bank-  that  this  ' 
**  rupt  under  the  great  feal  hath  ifTued,  or  hereafter  (hall  iffue,  daufc  muft 
"  who  hath  or  Ihall,  for  or  upon  marriage  of  any  of  his  or  her  ft^i^]**^™*^ 
<<  children,  have  given,  advanced,   or  paid  above  the  value  of  not  extended 
**  100/.,  unlefs  he  or  (he  (hall  prove,  or  by  his  or  her  books  further  ihaa 
"  fairly  kept,  or  otherwife,  upon  his  or  her  oath,  or,  being  of  of^thebanS* 
**  the  people  called  ^iahers^    upon  folemn  affirmation,  before  rupt  lAtk; 
**  the  major  part  of  the  commiffioners  in  fuch  commiffion  named  86.  infur- 
•*  and  authorifed,  that  he  or  (he  had  at  the  time  thereof,  over  joft^u not 
'^  and  above  the  value  fo  given,  advanced  or  paid,  remaining  in  gaming 
**  goods,  wares,  debts,  ready  money,  or  other  eftate  real  or  per-  w^hin  this 
**  fonal,  fufficient  to  pay  and  fatisfy  unto  each  and  every  perfqji  \J^\^^^ 
**  to  whom  he  or  (he  was  any  ways  indebted,  their  full  and  Piercy,  iH. 
•*  entire  debts ;  or  who  hath  or  (liall  have  loft  in  any  one  day,  ^\  *9'  No' 
"  the  fum  or  value  of  5/.,  or  in  the  whole,  the  fum  or  value  of  eround'for 
**  loo/.  within  the  fpace  of  twelve  months  next  preceding  his,  oppofingtbc 
•*  her,  or  their  becoming  bankrupt,  in  playing  at  or  with  cards,  ^^f?*'*» 
'*  dice,  tables,  tennis,  bows,  billiards,  (hovelboard,  or  in  or  by  bankrupt 
•*  cock-fighting,  horfe-raccs,  dog-matches,  or  foot-races,  or  other  kept  a  lot- 
*'  paftimes,  game  or  games  whatfoever,  or  in  or  by  bearing  a  ^^J**®^ 
"  (hare  or  part  in  the  (lakes,  wagers,  or  adventures,  or  in  or  by  goods  under 
•'  betting  on  the  fides  or  hands  of  fuch  as  do  or  (hall  play,  aft,  faifc  pfe- 
"  ride,  or  run  as  aforefaid ;  or  that  within  one  year  before  he  or  ^^^^-^'^ 
**  (he  became  bankrupt,  (hall  have  loft  the  fum  of  100/.  by  one  chardfon^ 
'*  or  more  contrafts  for  the  purchafe,  fale,  refufal,  or  delivery  aift  Dec. 
"  of  any  ftock  of  any  company  or  corporation  whatfoever,  or  any  ^^^J'.^J^' 
**  parts  or  (hares  of  any  government  or  publick  fuuds  or  fccuri-  La-wi^  555, 
•*  tics,   whcic  every  fuch  contraft  was  riot  to  be  performed  a  creditor 
^  within  one  week  from  the  time  of  the  making  fuch^contrafi,  '^tl[hld^ 
'*  or  where  the  (lock  or  other  thing  (b  bought  or  fold,  was  ciudtdfraai 
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aOcotiiif  to  ((  not  a£lually  transferred  or  delirered  in  purfuance  of  (ucfi 
t^"^  «  contfaa." 

certificate,  yet,  like  a  creditor  who  clc£b  to  proceed  at  law,  hath  a  right  to  petldon  agaiaft  the  allow- 
aacc  of  it ;  and  for  the  faoK  reafon,  becaoiiB  he  is  afTeded  by  the  coofcyicpcct  of  the  allowaooe.  £c 
^rte  AUen,  Vio.  Abr.  tit.  Creditor  and  Batikru^t^  (S.  a)  pi.  |8.] 

§  13.   It  b  further  enabled,  .•*  That  if  any  bankrupt,  who 

^<  fliall  have  obtained  his  certificate,  and  fuch  certificate  fluU 

'<  have  been  allowed  and  confirmed,  (hall  be  taken  in  execution 

"  or  detained  in  prifon,  on  account  of  any  debts  due  or  owing 

<<  before  he  became  bankrupt,  by  reafon  that  judgment  was  ob- 

'<  tained  before  fuch  certificate  was  allowed  and  confirmed,  it 

*<  (hall  and  may  be  lawful  for  any  one  or  more  of  the  judgts 

^<  of  the  court  wherein  judgment  has  been  fo  obtained  againS 

<'  fuch  bankrupt,  on  fuch  bankrupt's  producing  his  certificate  if 

««  lowed  and  confirmed,  to  order  any  (herifi^  or  (herifis,  bailiff 

**  or  oflicer,  gaoler,  or  keeper  of  any  prifon,  who  hath  or  fhall 

<<  have  any  fuch  bankrupt  in  his  cudody  by  virtue  of  any  fudi 

*<  execution,  to  difcharge  fuch  bankrupt  out  of  cuftody  on  fuch 

^'  execution,  without  payment  of  any  fee  or  reward ;  and  fuch 

*<  (heriff  or  iherifi^s,  bailiff  or  officer,  gaoler  or  keeper,  is  and  are 

*<  hereby  required  to  difcliarge  fuch  bankrupt  out  of  cuftody  10 

«  cordiugly,  and  is  and  are  hereby  indemnified  fsom  any  aftioa 

*«  for  an  elcape  for  his  or  their  fo  doing.'* 

Horiey*t  [As  to  the  efFe£l  of  the  certificate,  it  difcharges  the  banknpr 

cafe,  3P.W.  f^Qxxi  all  debts,  both  joint  aiui  feparate,  that  might  have  been 

▼.^MafTey,     proved  under  the  commiffion ;  therefore,  it  difcharges  a  bankrupt 

X  Atk.  67.    from  a  debt  accruing  before  the  z(k  of  bankruptcy,  though  judg- 

wWtes  ▼.     iiicnt  is  not  obtained  till  after  the  certificate  allowed. 

2Str.ri57.       As  where  a  bankrupt  had  given  a  bail-bond  to  the  (herilF 

Ex  parte      which  was  forfeited  before  the  bankruptcy  for  non-appearance, 

**A^^°'  8.  ^^^  ***  aiiion  was  brought  upon  this  bail-bond,  but  judgment 

"Mx forte   *  QOt  obtained  till  after  the  certificate  allowed;  tlie  couxt  held  there 

Coodwyn,     was  a  breach,  and  that  the  penalty  was  forfeited,  and  therefore 

Blackii^^vJ  ^^  ^^^^  ^^^  ^^»  though  execution  could  not  be  taken  out  for 

eomba^     *  more  than  tlie  damages. 

sP.W.yo.    BouteAower  V.  Coats,  Cowp.  25.    aStr.  1041.    Ca.  Temp.  Hardw.  167. 

Birdvw  Again,  Jofus  had  employed  Bird^  who  was  an  attorney,  to  re*^ 

JjJ2»         recover  a  debt.     Bird  undertook  the  bufinefs  and  recovered  the 
o. 3.B.R.   money,  but,  as  Jones  alleged,  had  not  paid  over  to  him  the  &ir 
Qo.Bank-    balance,  and  in  1788,  he  applied  to  the  court  of  King's  Bencbi 
'  66  ^'*"'   of  which  court  Bird  was  an  attorney,  for  the  ufual  rule  of  refer- 
ence to  the  mafter,  on  an  undertaking  to  pay  what  (IiouM  appeat 
due.     Bird  (hewed  caufe,  but  the  rule  was  made  abfolute,  afta 
which,  and  before  any  proceedings  upon  it.  Bird  became  bank- 
rupt, and  in  1788  obtained  his  certificate^     A  rule  was  nowob* 
tained  to  revive  the  former  rules,  but,  on  (hewing  caufe,  the 
court  difoharged  that  rule,  faying  the  certificate  was  a  clear  hai 
to  the  demand.    They  alft)  faid,  that  after  fuch  hpfe  of  time,  the 
court  would  not  proceed  to  give  relief  in  a  fummary  way-    ^ 
party  might  pocccd  as  he  iliould'  be  advifed. 
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So  if  a  perfon  enters  into  a  bond  with  a  tradet*  as  a  furety  for  Martin  ▼• 

Sum,  and,  for  his  own  indemnity,  takes  a  counter-bond  payable  ^'*> 

the  day  before  the  firft  ;  though  the  trader  become  bankrupt  be-  64a"   *^' 
tore  either  of  the  bonds  be  payable,  the  party  may  yet  prove  his 
bond  under  the  commiflion.. 

A,^  wanting  money,  prevails  with  B.  to  lend  him  his  name,  Tobnfoa  r* 

by  indorfing  his  note  to  be  difcounted  at  the  bank*,  and  gives  him,  SpiUcr, 

IS  a  fccurity,  a  debenture,  making  it  negotiable.  -B-  pledges  the  ^"**  ^ 
debenture  with  another  perfon,  for  monev  advanced  to  him.  A. 
pays  the  note  at  the  bank,  and  foon  afterwards  B.  becomes  a 
bankrupt,  and  then  A*  redeems  the  debenture  by  paying  the 
money,  for  which  it  remained  a  pledge.  This  is  a  debt  proveable 
by  A.  under  BJ%  commiiBon,  and  difcharged  by  the  certificate. 

If  an   executor  becomes   bankrupt,  a  veiled   legacy,  though  Walcotr. 

Gabk  to  be  devefted,  may  be  proved  under  the  cemmifBon,  and  qc 'v^  ^'* 

iSj  of  courfe,  difcharged  by  the  certificate.  305.  '*^ 

The  certificate  is  a  bar  to  an  aflion  brought  againft  the  huf-  Miles  r. 

band  for  a  debt  due  from  the  wife,  dumfola^  becaufe  by  the  mar-  Williams, 

riage  it  becomes  a  debt  due  from  the  huftand.  iP.w.a49. 

In  an  a£lion  of  debt  for  rent,  the  certificate  will  be  a  bar,  be-  Cantiel  t. 

caufe  the  affignment  of  the  leafe  by  the  commiflioners  is  con-  3'*''"'^ 

fidered  as  an  aflignment  by  the  aflent  of  the  leflbr,  all  perfons  Sdim/ItTaa 

being  fuppofed  to  confent  to  an  zQi  of  parliament,  by  the  au-  the  rtddtn^ 

tbority  of  which  the  commiflioners  afiign  the  bankrupt's  pro-  \^^^^^> 

pcrty ;  and  therefore  as  the  bankrupt  is  no  longer  in  the  enjoy-  bam  v.Mar. 

nxcnt  of  the  thing  demifed,  ddt  does  not  lie  for  the  rent.  *ow>  M.  *$ 

G.  3.  fi.R. 

Mills  V.  Aurioly  i  H.  Bl.  433.    Stc^ki  of  covenant  for  non-payment  of  rent,    J6idm 

If  a  man  be  attached  for  non-payment  of  money  in  obedience  Baker's 
to  an  award,  and  afterwards  become  bankrupt,  the  certificate  en-  *^*^*»  *  5** 
titles  him  to  his  difchnrge  i  for  as  the  aft  difcharges  the  duty,  it  '^^*' 
would  be  h^ird  to  detain  the  perfon. 

On  a  motion  to  enter  an  exofieretur  on  the  bail-piece,  it  ap-  Ballantuier. 
pearcd,  that  the  defendant  had  been  a  bankrupt,  and  obtained  w®*!*'*^'^ 
a  certificate  under  the  great  feal  of  Irelaud*    The  original  de-  3.'b.r* 
mand  arofe  upon  a  bill  of  exchange  drawn  in  Ireland^  and  pay-  The  bank, 
able  by  the  defendant  who  refided  there.     Lord  Mansfield  faid,  ^iJJJ^^*^ 
it  is  a  general  principle,  that  where  there  is  a  difcharge  by  the  in  inlands 
law  of  one  country,  it  will  be  a  difcharge  in  another.     That  he  Exparu 
remembered  a  cafe  in  Chancery  of  a  cejfto  bomrum  in  Holland^  If ^[2;%-. 
which  is  held  a  difcharge  in  tliat  country,  and  it  had  the  fame  ef-  ' 

feft  here.  The  rule  was  enlarged,  and  was  afterwards  made 
abfolutc  by  confent,  the  counfel  giving  it  up  upon  the  authority  of 
Burrows  v.  Jemwo.  *  Sir*.  733. 

A  certificate  obtained  pending  an  a£lIon,  but  too  late  to  be  Paimbyv. 
pleaded,  difcharges  the  bankrupt  from  the  original  debt  and  fub-  ^  *^**"*<« 
fcquent  cofts.     But  it  hath  been  determined,  thAt,  if  after  the  or^^liiZ' 
certificate  the  bankrupt's  goods  are  taken  in  execution,  the  court  Bcmcn, 
will  not  proceed  in  a  fummary  way  (a),  but  put  the  party  to  his  *  ^-m/'^^' 
audita  qiterela.  BlandtirVi. 

*jo^»  Cowp.  138.    Levis  ▼.  Piercy,  1  H.  Bl.  29.     {a)  Calcraft  v.  Swan,  Barnes,  204.  j    and  jw. 
^^^vther  the  courts  would  now  put  the  party  to  that  expcnce  > 

A  certificate 


45^  "Baniirupt. 

Cowp.  25.  A  certificate  does  not  difcharge  a  bankrupt  from  a  condngent 
Sua.  86S.  debt  which  has  not  been  reduced  to  a  certainty^  becaufe  it  can- 
xAdL"fo.  ^^*  ^  proved  under  the  commif&on^  and  in  queilions,  Whetfaec 
129. 3WUC  a  debt  is  difcharged  or  not  by  a  certificate?  the  point  agitated  has 
Y3.  *6t.  always  been,  whether  it  could  be  proved  or  not;  the  creditor^! 
^nttm',  "8^^  ^°  prove,  and  the  bankrupt's  right  to  be  difcharged  by  the 
iTcnnRap.  Certificate,  being  reciprocal  and  co-extenfive* 

369.9  Modjupra  (£}• 

Mayor  T.       ,   A  Certificate  will  not  difcharge  the  bankrupt  from  his  own 

Steward*       cxprcfs  Collateral  covenant  which  doth  not  run  with  the  land* 

Lud^i^^?   Thus,  on  a  covenant  by  the  bankrupt  to  indemnify  the  affignor 

Barber,        againft  covcnants  contained  in  a  leafe,  which  leafe  was  afligned  to 

xTnmRep.  ^^  bankrupt  before  his  bankruptcy,   for  his  fole  benefit;   the 

queilion  was.  Whether  the  bankrupt's  obtaining  his  certificate 

would  bar  this  a£tion  of  covenant  ?     The  court  were  clearly  of 

pinion,  that  as  this  was  not  a  cafe  between  leflbr  and  leilee,  bat 

a  di(lin£t,  detached,  collateral,  independent  covenant  and  con- 

tra£bj  and  as  the  aflignor  could  have  no  remedy  under  the  com* 

miilion,  the  bankrupt  was  not  difcharged  by  his  certificate. 

CockerilT.        The  Certificate   obtained  after  judgment  upon   a  bail-bond 

Owfton»       againft  the  bankrupt  himfelf  will  not  difcharge  the  bail'-bond» 

X  arr.434.  ^|^Q^g]^  i^  difcharged  the  original  debt,  for  it  is  a  new  and  dit 

tin£t  caufe  of  a£lion. 
GopdtitleT.       Bankruptcy  is  no  plea  in  bar  to  an  a£lion  of  irefpafs  for  nufiu 
North,        profits:  for  where  damages  are  uncertain,  they  cannot  be  proved 
Sc?  v!'  under  the  commiffion. 

Prinkwater,  ft  Term  Rep.  261*  A  demand  in  trover,  if  for  a  Squidated  amaont,  nuj  be  proted. 
Dougl.  i6S.  But  if  A.  lend  flock  to  B*i  to  be  replaced  as  ftock,  without  namiog  anj  paiticalir 
^y,  and  B,  become  a  bankrupt  before  an/  requeft  by  A*  to  replace  the  flock,  A.  cannot  come  la  «b- 
4yr  B.^t  commi^n*    Utterfon  ▼.  Vernon,  4  Term  Rep.  570. 

Howard  ▼•  A  bankrupt  executor  pleadine  a  falfe  plea,  after  the  conuniffioK 
jemmet,  iflued,  is  liable  to  execution  for  the  cofts,  for  he  becomes  a 
I  Bi.  400.    jgjjtor  by  his  falfe  plea,  which  amounts  to  contra£ling  a  new  debt 

fubfequent  to  the  commiffion. 
AnoQ*  The  crown  not  being  zSeded  by  the  bankrupt  laws,  the  cer* 

X  Atk,  ftSft.  tificate  will  not  difcharge  the  bankrupt  from  a  commitment  under 

an  extent. 
X  Atk.  84.       The  allowing  of  the  certificate  of  a  bankrupt  will  not  difchaije 
See  Taylor    hIs  furcties ',  and  if  they  are  forced  to  pay  the  debt  after  the 
v.  Mills,      commiffion,  the  certificate  will  be  no  bar  to  their  recovering  it  of 

Cowp.  525*    ^t-         •      •     I  "  ■■ 

Young  V.      the  prmcipal. 

HockJey,  %  Str.  1043.     i  Atk.  S4. 

Wooley  ▼•  But  if  a  bankrupt  obtains  his  certificate  before  his  bail  are 
Cobbe,         fixed,  it  will  difcharge  them.     Secus^  if  not  till  after  they  arc  fixcd- 

9  Burr*  244" 

Tttdway  V.  Bourn,  ft  Burr.  7x6.    Walker  v.  Giblet,  ft  Bl.  Sift. 

Thonitoo  V.  A  certificate  under  a  fecond  commiffion  will  not  prote&  future 
t>d\ut  efFe£ts,  unlefs  fifteen  iliilllngs  in  the  pound  are  paid  under  the 
Pougl.  46-    £g^^^jj  commiffion,   notwithftanding  the  firft  lus  been  fapcr* 

fcdcd. 
ifarttn  v.         But  a  certificate  under  a  fecond  commiffion^  during  the  fi^ 
'Hara,       fiftcncc  of  thc  firft,  is  a  mere  nullity. 

\tt  rrwdfoot,  X  Atk.  252.    £*•  i>*rtt  Brovm,  4  Br.  Ch.  Rep,  ftio.  . 


As  the  certificate  difcharceth  only  fuch  debts  as  are  proveable  Exparu 
mndcrthc  commiffionj  as  tne  ftatutcs  leave  the  bankrupt  at  Ii-  ^'J|^*' 
bcrty  to  enter  into  new  engagements^  and  contrail  new  debts  \  xwift'vt^^ 
and  as  the  debts  proveable  under  the  eommiflion  are,  notvith-  M«fley,  yu 
ftanding  the  certmcate,  due  in  confcience;  a  new  promife  or  ^u^"*"*" 
agreement  by  the  bankrupt,  to  pay  the  whoiej  or  part  of  fuch  r^^^^ 
debts>  wiUj  therefore,  be  obligatory  on  htm.  The  pay. 

ment  of  in- 
teidb  by  the  hmnkrupt  hm^tlfon  a  bond,  will  be  fuch  an  admiffioiiy  as  will  make  him  liable  as  00  a  sew 
^ebu  Alfo^  V.  Blown,  Doufl.  loft.  See  tcx>,  Besford  v.  Sauoderi,  a  H.  Bl.  ij6«  But  if  the  bank- 
tape  promife  to  pay,  vihcn  he  is  s6e,  futrf^  Whether  it  be  aoc  incumbent  on  the  ptoiAtitf  to  prore  hit 
abili^  ?  Id. 

The  certificate  determiiies  the  power  of  the  commiflioners,  «  p.  Wms. 
andi  of  courfcj  iacapaciutes  them  from  making  a  Xubfequent  af«  3^6. 
£gnment. 

The  certificate  may  be  entirely  defeated  by  zfuperfideas.  lAtk.  ^.j* 

And  the  writ  oi  fuferfedeas  may  be  iffiied  at  the  difcredon  of  the  xVenu  90I 
chattcellor,  when  the  creditors,  who  have  pix>ved,  agree  to  fuper-  *  ^^*  ^ 
fede  the  commiffioa  $  or  becaufe  the  party  appears  not  to  have  chTca.  xk. 
been  a  trader,  or  was  an  infant,  or  had  not  committed  an  a£t  of  <  Atk.  135, 
bankruptcy,    or  that  the  coxnmiffion   was  not  evened  till  fix  JA^'   ***• 
months  after  it  iflued,  or  that  it  has  not  been  profecuted  within  4  Br.  Cb/* 
fi&een  days  from  the  date  of  it,  if  executed  in  Londotty  or  within  ^?*Al^ 
twenty-nine  days,  if  in  the  country,  or  that  he  has  paid  all  his 
creditors. 

So  if  the  petidoning  creditor  had  not  a  legal  debt  to  the  amount  «  K.  Rep« 

-  iStu 

4Bc« 
Rep. 

againft  2m  uncertificated  bankrupt,  or  on  a  debt  barred  by  the  "o.  3Wiic. 
fiatute  <rf  limitations,  or  if  at  the  time  it  iflucd  the  petitioning  ?7'*  '^'^ 
creditor  had  the  debtor  in  execution,  or  if  it  was  fraudulently  ^^' 
ifliied^  in  which  cafe,  indeed,  the  court  will  pnnifli  the  parties 
concerned  by  conmiitment,  and  by  making  them  pay  the  cofts. 

But  upon  an  application  to  the  lord  chancellor,  on  the  part  of  >  Atk.  102. 
the  banbrupt,  to  fuperfede  the  commiffion  upon  a  legal  objediion  f^f^* 
to  it,  if  the  cafe  appear  unfavourable,  as  if  a  great  length  of  i  Atk."i9i. 
time  has  intervened  between  the  ifTuing  of  the  commiilion  and  the  >39* 
application,    the  chancellor  will  not  grant  an  iilue  to  try  the 
bankruptcy,  but  leave  the  party  to  bring  his  a£iion«     However, 
if  creditors  apply  to  hav^  the  commiflion  fuperfeded,  it  feemeth 
the  chancellor  will  order  the  bankruptcy  to  be  tried  in  an  iflue, 
becaufe  they  can  have  no  a£lion  at  law,  in  which  the  validity 
of  th^  commiilion  can  be  coutefted,  as  the  bankrupt's  certificate 
is  a  condufive  bar  againft  them,  that  of  itfelf  being  evidence 
of  the  commifiion,  €5V. 

Though  the  ufual  courfe  is  for  the  lord  chancellor  to  order  a  RiehanWba 
feigned  iflue  to  try  the  bankruptcy  at  law  \  yet  if  the  commiflion  ▼•BnuiOiaw, 
appears  plainly  to  have  been  taken  out  fraudulently  and  vex-  *  s^'jJ*** 
atioufly,  the  court  will  at  once  fuperfede  it,  and  order  the  peti-  psri*  Gay. 
tioning  creditor's  bond  to  be  afligned*  ^$  i  Atk.  144. 

Bat 


fpecified  in  the  ftatute,  or  if  his  debt  accrued  fubfequent  to  an  ?^*'  '  ^ 
afl:  of  bankruptcy  afcertained  by  a  trial  at  law,  or  if  it  iflued  ci!*R«i. 


4^0  O&ftttlrttpf. 

E*part$         But  where  a  commiffion  is  fuperfeded  merely  becaufe  tbm  ii 

^AdT***     a  defed  in  form,  as  to  the  petitioning  creditor's  debt,  and  no 

doubt  as  to  the  z€t  of  bankruptcy,  the  cofts  of  the  fuptrfdm 

only  (hall  be  allowed ;  but  it  would  be  otherwife,  if  di^  ad 

of  bankruptcy  was  not  fully  proved. 

(L)  Of  Partners. 

Allan  Y.  A   Separate  commiilion  may  ifTue  againft  one  partner  without 

rrS^t.^  ^^  making  the  reft  bankrupts.     But  where  a  joint  commiffion 

B.R.*  Co.  is  profecuted,  all  the  partners  muft  be  included  ;  for  a  commif- 

Bamkrttft  (jq^  againft  two  or  ihore  of  feveral  partners,  is  neither  joint  nor 

STb'/fat.  fcparatc. 

lo  Ann.  c.  15.  §3.  the  certificate,  under  a  feparate  commiifiony  will  not  difcharge  tayatbfftbs 
die  bankrupt  partner,  from  a  joint  debt.  It  was  formerly  the  practice  to  take  out  a  feparatt  ccoaiil^ 
fion  againft  each  partner,  and  then  a  joint  commjflion  againft  all ;  the  chancellor,  upon  receoc  >pplia> 
tion«  diceding  the  former  to  be  fuperfeded,  in  order  to  give  validity  to  the  latter,  under  whid  fcodi 
fett  of  creditora  ought  have  their  proper  lelief.  i  Atk.  98*  138.  But  it  fiMmeth  now  to  bebalda, 
that  whitft  there  is  a  feparate  commiffion  fublifting,  a  joint  one  cani^ot  be  fupported.  Cowp.  S24. 
1  Atk.  »5ft.  ^  4  Br.  Ch.  Rep.  210.     Co.  Bankrupt  hcnvtt  9. 

Co.  Btnk*  Joint  creditors  are  entitled  to  a  diftribution  of  the  joint  or 
fuptttvth  partner  (hip  eftate,  without  the  feparate  creditors  being  permitted 
*^^*  to  participate  with  them  :  but  notwithflanding  feparate  crediton 

are  not  entitled,  to  (hare  the  dividend  of  the  joint  property,  until 
Mx  parti  the  joint  creditors  have  received  twenty  (hillings  in  the  poundi 
x*Atk?*68.  y^^  ^^^1  ^^^  ^P®^  petition  let  in  to  prove  their  refpeftive  fcpantc 
Expart9  debts  under  the  joint  commiflion,  P^y^^g  contribution  to  the  cbarp 
Crowder»  of  it :  and  as  the  joint  or  partnership  eftate  is  in  the  firft  place  to 
ijr^ri^  *  ^^  applied  to  pay  the  joint  or  partnerfliip  debts,  fo  in  like  man- 
Bond,  ner,  the  feparate  eftate  (hall  be  in  the  firft  place  applied  to  pajall 
1  Atk.  98.  ^j^g  feparate  debts.  This  is  fettled  as  a  rule  of  convenience,  and 
Rowland-  ^^  ^^  refolved,  that  if  there  be  a  furplus  of  the  joint  eftate,  bcfidcs 
fon,  3  P.  what  will  pay  the  joint  creditors,  the  fame  fliall  be  allotted  in 
G  V^°^b  ^"^  proportion  to  the  feparate  eftate  of  fuch  partner,  and  ap- 
Fiefnoy,  pHed  to  pay  the  feparate  creditors.  And  if  there  be  on  the  odier 
Davic8,373.  hand  a  furplus  of  the  feparate  eftate,  beyond  what  will  fatisfy 
r'i^''"p  ^^^  feparate  creditors,  it  fliall  go  to  fupply  any  deficiency  that 
W.  501.  *   niay  remain  as  to  the  joint  creditors. 

This  mode  of  adjufting  the  rights  of  each  clafs  of  CTcditors, 
Ejcpartt  where  a  joint  commilFion  is  taken  out,  feems  at  one  time  to  have 
Haudier,  bccn  extended  by  the  court  into  a  rule,  to  direft  the  proof  of 
1  Atk.  98.  debts  under  a  feparate  commilRon,  by  virtue  of  which  the  fep* 
ciidltnow,  rate  eftate  only  can  be  afligned,  and  therefore  it  was  holdcn,  that 
8  May  1 783,  joint  creditors  could  not  prove  under  fuch  a  commiffion,  except 
Co.  Bank^     f^^  j|^g  purpofc  of  aflcnting  to,  or  diffenting  from,  the  bankwp^'* 

t99.        *  certificate. 

Ex  parti  But  it  is^now  fully  eftabliflied,   that  joint  creditors  may  ^ 

Hodgfon,  permitted  to  prove  under  feparate  commiffions,   and  rccdfC  a 

Rep'  5.  *  dividend  in  proportion  with  the  feparate  creditors. 

Bx  parti  Page,  id,  119.  Ex-  parte  Flintam,  i  Br.  Cb.  Rep.  120.  Ex  Parti  H*J^9  ^1^ 
1785.    Ex  parti  Copland,  a4th  Dec.  17^7.  ««.«* 


une 
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ISan&rapt  461 

Where  the  affignees  under  a  feparate  commlffion  pofiefs  them-  Hankey  t. 
fclves  of  the  joint  property,  it  may  frequently  be  to  the  intereft  ^5'^. 
rf  the  joint  creditors,  that  diftinft  accounts  fliould  be  kept  of  the  Rep.457. 
[oint  and  feparate  eftate,  and  each  applied  to  the  payment  of  the  Exparf 
rcfpediive  creditors ;   and  an  order  to  this  purpofe  may,  nmth  ''^^J'jl' 
:onfent^  be  obtained  upon  petition  :  but  as  the  folvent  debtor  hath  JL^j.  Yi- 
an  intereft  in  the  diftribution  of  the  joint  property,  and  the  de-  fabiooiere  v* 
mands  which  may  be  made  upon  it,  if  he  do  not  confent,  relief  ^S^?** 

cannot  be  had  without  a  bill.  ,7^3,     Co.  Bankrupt  Law,  311"*^ 

Where  perfons  In  trade  have  been  conne&ed  in  various  part-  Exparu 
nerihips,  and  a  joint  commiflion  is  taken  out  againft  them  all,  an  ^^*' pu 
order  hath  been  made  for  keeping  diftinfl  accounts  of  the  dif-  Rep,  15* 
ferent  partnerihips,  as  well  as  the  feparate  eftates  of  each  part- 
ner.    But  where  there  have  been  various  partnerfliips,  and  a  S^P^rtt 
joint  commiflion  is  taken  out  againft  one  firm,  in  which  fome  ^xd  Dec 
of  the  parties  were  not  engaged,  there  can  be  only  the  common  1791.  Co. 
order  for  keeping  the  diftinft  accounts  of  the  joint  and  feparate  ^*»^pt 
eftate.  l-wi,  314- 

Where  there  is  a  joint  and  feveral  creditor,  he  muft,  accord-  Expmrtt 

ing  to  the  rule  of  the  court  now  firmly  eftabliflied,  make  his  BiankciUia- 

.  eledion  whether  he  will  cpm^  in  upon  the  joint  or  the  feparate  53"*! 78*^ 

eftate,  that  is,  which  he  will  come  in  upon  in  preference;  for  Exparu, 

whichever  he  may  eleft,  he  will  be  entitled  to  come  in  upon  ^*?v*  ^ . 
the  furplus  of  the  other,  if  there  (hould  be  any.     And  in  or-  Sxpang 

Mer  {a)  to  make  his  election,  he  muft  have  a  reafonable  time  to  Bond  and 

inquire  into  the  ftate  of  the  diiferent  funds ;  and  it  hath  been  ^^\l^^g 

determined,  that  he  is  entitled  to  defer  his  ele£l:ion  until  a  di-  Rowland/ 

videud.  ibn»  3  P.  Wms.  405.    («)  Ex  parte  Clowes,  i  Br.  Ch.  Rep.  595* 

A.  lent  money  upon  bond  to  B.  and  Cls  B,  became  bankrupt,  Exfartt 
and  afterwards'-/^,  fued  C  upon  the  bond,  and  took  him  in  exe-  Smith,  iP. 
cution,  but*  confcnted  to  his  difcharge.     Upon  application   bv      "••*37* 
A,  to  Lord  Harcourty  to  prove  under  jB.'s  commiflion ;  his  lord- 
ihip  permitted  him  to  come  in  as  a  creditor  for  a  moiety ;  and  faid 
he  would  have  admitted  him  for  the  whole,  if,  in  fa&,  the  whole 
had  been  lent  to  B. 

If  one  truftec  fufFer  a  co-truftee  to  detain  a  fum  of  money  be-  Kebie  t.  - 
longing  to  the  truft  eftate,  they  are  both.liable,  and  if  they  after-  '^g'*"'^^"* 
wards  become  bankrupt;,  the  debt  may  be  proved  under  both  Rep?ii». 
their  commiflions. 

Partners  being  joint-tenants  in  their  ftock  and  effefis,  both  ^f^^* 
original  and  accruing,  and  therefore  feifed  per  my  et  per  tout^  ^  y^'  ^^^ 
ttpon  an  account  being  taken,  each  is  entitled  to  be  allowed  Cowp.  47z« 
againft  the  other  any  thing  he  has  brought  in  as  a  partnerfhip  |W«Ray«- 
tranfaftion,  and  to  charge  the  other  in  account  with  what  that  ^^^^  ^^^^ 
other  has  not  brought  in,  or  has  taken  out  more  than  he  ought ;  iShow.  173. 
and  nothing  is  to  be  confidered  as  his  fliare,  but  his  proportion  ^^^^'^^^ 
of  the  refidue  upon  balance  of  the  account.     Upon  this  prin-  j^^,    ,j' 
ciple,  where  one  of  three  partners  had  embezzled  and  wafted  Mod.  446. 
*e  joint  ftock,  and  contraaing  private  debts  become  a  bank-  f^*^^'^^^" 
tupt ;  the  court  fcemcd  to  think,  that  out  of  the  produce  of  the  jVern.  s^;*. 

goods. 
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Seetoa»Go6  goods,  thc  dcbts  owing  by  the  joint  trade  oaght  to  be  paid  in  As 
V.  D^ref.  grO^  place,  and  that  out  of  the  bankrupt's  {bare,  fathfaf^ionmsit 
Tju  hTo!'*  ^  made  for  what  he  had  wafted  or  embezzled ;  and  that  die 
ley  ▼.  Gar-  afEgnees  could  be  in  no  better  cafe  than  the  bankrupt  himiel^ 
to^s^r.cii.  j^jj^  were  entitled  only  to  what  his  third  part  would  amount 
Kcp-  ^57*     unto^  qI^x  after  debts  paid,  and  deduclions  for  his  embezzk- 

ment. 
Hagv^v*  An  ad   of  bankruptcy,   if  followed  by  a  commifiioB,  ii  2 

Micftoo,     difiblution  of  the  partnerOiip,  by  virtue  of  thc  relation  in  thc 
^Q^'^' ^'  ftatutes  which  avoids  all  the  a£t8  of  the  bankrupt  from  the  dsy  of 
the  bankruptcy,  and  from  the  neceflity  of  the  thing;  all  his 
property  being  vefted  in  the  aflignees,  who  cannot  carry  on  I 
trade. 
r<ttT.  Han-      Upon  a  queftion.  Whether  affignees  under  a  joint  commiSos 
iu^r,  Cowp.  againft  two  partners  taken  out  after  the  bankruptcy  of  both, 
^  could  maintain  an  action  of  frover  againft  a  perfon  in  pofieffion  of 

goods  under  a  fale,  or  confignment,  bw/l  fidty    for  a  valuaUe 
confideration,  and  without  any  miztm'e  of  fraud,  from  one  of 
the  partners,  who  had  not  then  committed  any  a£l  of  banknrptcy 
himfelf,  but  after  an  ad  of  bankruptcy  committed  by  the  other 
partner ;  the  court  held,  the  adion  could  not  be  maintained,  be- 
caufe  the  a£k  of  the  partner,  who,  at  the  time  of  the  confign- 
ment, had  not  committed  any  zQt  of  bankruptcy,  bound  both, 
and  alfo  becaufe,    fuppofing  the  confignment  avoided  bj  the 
aft  of  bankruptcy  of  the  other  party,  then  it  is  an  aAion  of /ivwf 
by  one  tenant  in  common  againft  another,  which  cannot  be. 
Smith  ▼.  De      One  of  three  partners  in  a  fhip  and  cargo,  the  coft  and  oot-tt 
Siiva,Cowp.  Qf  ^hich  was  4,568/.,  pays  only  410/.  in  part  of  his  third  fhare, 
*^^'  and  gives  his  notes  for  the  remainder ;  but,  before  they  become 

due,  is  declared  a  bankrupt.    The  other  partners  cannot,  by  vo- 
luntarily difcharging  the  notes,  ftand  in  his  place  for  anf  ibaie 
of  the  profits^  but  the  affignees  are  entitled  to  a  full  thiid, 
both  of  the  profits  of  the  adventure,  arul  the  value  of  the  fhip. 
jRxpafH  If  a  partner  is  a  creditor  upon  the  partnerftiip-fiind,  he  can 

^Atk'a*  ^^^^  ^^  fatisfa£lion  but  out  of  the  furplus  which  fliall  remain 
Co.  Bank' '  after  the  joint  creditors  are  paid.  And  Lord  Hardwich  &ifl> 
rmf>t  Laws,  that  where  there  are  joint  and  feparate  creditors,  if  one  partner 
t^e  B^-  lends  a  fum  of  money  to  the  partnerfhip,  the  creditors  of  kis  'i^' 
ron»  I  Ves.  parate  eftate  have  a  right  to  this  in  the  firft  place. 

Jon.  267.  .  1 

^xparfi  But  the  contrary  has  been  determined  in  a  cafe  where  theie 

BurrtfU,  22d  ^as  a  joint  commiifion  againft  two  partners,  and  a  feparate  one 
t»f^ti^'  agskhift  one  of  them.  The  petitioners,  affignees  under  thc  fcp- 
Pine,  2d  of  rate  commiffion,  petition  to  be  admitted  creditors  under  the  jomt 
^ug.  1783.  commiffion,  for  a  fum  of  money  brought  by  their  bankrupting 
tutt  Lawy  ^^^  partnerfliip  beyond  his  (hare,  and  as  being  therefore  a  crcdi- 
605.  '  tor  on  the  partnerfliip  for  that  fum ;  but  were  refufed  on  the 
principle,  that  he  cannot  be  a  creditor  on  the  partnerfliip  in  coo- 
petition  with  the  joint  creditors.  ^ 
Sx  parti  So  where  one  partner  hath  taken  more  than  his  (hare- oat  ot 
Batfon,aQth  ^^  partncrfliip-fund,  the  joint  creditors,  as  the  rule  feems  to  be 

Jui.1791*  «^  t  *  4  10  '  ^°^ 
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luyw  fettled,  cannot  be  admitted  to  prove  againft  the  feparate.Co*i?tffiA- 
eftate  of  the  partner  who  drew  out  the  money,  until  his  fcparatc  7^1  ^T^^ 
cireditors  are  fatisfied,  unlefs  it  can  be  fiiewn,  that  the  partner  cafe  of  For. 
ai£^ed  fraudulently  with  a  view  to  benefit  his  feparatc  creditors  at  dycc,  who 
the  expencc  of  the  joint  creditors.  hadukca 

*  •'  property 

from  the  parcnerihip  fund,  and  applied  the  fame  to  his  own  ule,  without  the  knowledfe  of  Ista  partoen^ 
the  aBigneeSy  on  the  behalf  of  the  joint  creditors,  were  allowed  to  prove  againft  the  feparatc  eftate* 
rt€  Cuft,  Z9tb  March  X774*     Co.  Bankrupt  Laws,  609. 


"Where  there  were  two  partners,  and  one  had  taken  out  more  Sx  parte 
money  from  the  partnerihip-llock  than  his  (hare  amounted  to,  j^^^^'j^*"^ 
and  therefore  became  a  debtor  for  fo  much ;  Lord  Talbot  was  of  225. 
opinion,  that  the  pannerihip  creditor  had  a  right  to  come  upon  Craven  r. 
tie  feparatc  eftate  of  the  partner  who  was  fo  indebted.  ^  Ch^Rc'^^aafi. 

If  one  partner  is  an  executor  or  truftee,  and,  ivith  the  hnow^  Ex  pant 
kdge  of  his  co^artner^  lends  the  truft-fund  to  the  eftate,  it  be-  ^^  3*'* 
comes  a  debt  which  may  be  proved  againft  the  joint  eftate:  Becus^  265.  ^* 
if  wtbout  the  knowledge  of  the  co-partner*] 


Brgain  and  ^ale. 
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BARGAIN  and  fale  is  a  contra£k  in  confideration  of  money,  ainft.  tft, 
pafling  an   eftate   in   lands  by   deed  indented    and   en-  l?**^' 
rolled :  This  manner  of  conveying  lands  is  created  and  eftabliflied  §    '5  ^ 
l>y  the  27  H*  8.  cap,  ic,  which  executes  all  ufes  raifed  j  apd,  as  1.  lib.  2. 
this  hath  introduced  a  more  fecret  way  of  conveyancing  than  was  ^393* 
known  to  the  policy  of  the  common  law,  therefore  the  enrolment  i,  j^u^ 
of  the  deed  of  bargain  and  fale  was  made  neceifary  by  the  i6th  Bargain  and 
chapter  of  the  ftatute  ;  but  the  leamine  on  this  head  dependinfi:  ^«'<«'  Co««U 

f,  -     •     *•   ft  •         V  r  o  tit.  £artrat» 

on  itatutes,  it  is  nrft  proper  to  recite  that,  audSaU, 

By  the  27  H.  8.  cap*  lo,,  "  Where  any  perfon  or  perfons  ftands  Ld.  Bacon*it 
**  or  is,  or  ftand  or  are  feifed  of  or  in  any  honours,  £5'c.,  lands,  tene-  ^*  •/  ^ 
<*  ments,  rents,  fervices,  to'r.,  to  the  ufe,  confidence,  or  truft  of  4rToachft, 
<<  any  other  perfon  or  perfons,  or  body  politick,  by  reafon  of  any  221.  2Bi. 
«*  bargain,  fale,  feoffment,  iic;  fuch  perfon  or  perfons,  feTr.,  that  Conun.338. 
<<  have  any  fuch  ufe,  fhall  be  deemed  and  adjudged  in  -lawful  barga'm^and^ 
«  feifin,   eftate,  and  pofTeflTion  thereof,  to  all  intents  and  pur-  faie,  where  * 
«<  pofes,  of  or  in  fuch  like  eftates  as  they  have  in  the  ufe,  i^c.\  *^*""*^ 
<<  and  the  eftate,  right,  and  pofleflion  of  him  and  them  fo  feifed  ^ith  ano« 
<^  to  any  ufe,  isfc,^  &all  be  deemed  and  adjudged  in  him  or  them  tberfov  the 
«« which  have  the  ufe,  {^r.,  after  fuch  quality,  manner,  faV.  as  ^^^^^^ 
*^  they  had  before  in  or  to  the  ufe,  bfc.  md  at  the' 

iame  time  xnakei  the  (ale  of  them.  Comt  Dig.  tit*  Bargain  and  Sak,  (A).  Touchft.  m.  It  it  faid^ 

th? 
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that  a  htrgain  an4  fale  is  not  fo  ftrong  a  conveyance  as  a  lirery ;  for,  if  I  have  a  tent-charge  oat  of  Ai ; 
manor  of  Z).*  and  afterwards  purcbafe  the  manor  \  and  afterwards,  by  deed  indented  and  ennU,  1 
bargain  and  fell  the  manor,   the  rent>charge  ihall  noc  pais,     i  Leon.  6.    By  feoffment  oijue,  dib 
and  poffibilttjes  are  conveyed  by  reafon  of  the  forcible  operation  i   but  it  is  othcrwife  by  kargaiBViijik. 
I  Leon.  33.    A  bargain  and  fale  doth  not  pafs  away,  or  affc^l  a  cMtingeut  ufe  in  the  bargainor  j  ktfa ; 
Icoffment  or  fine  would  transfer  it.   Hard r.  4 1 6 .  ] 

{Deeds  were      Bv  thc  27  /f.  8.  Cap.  16.,  "  No  itianors,  lands,  tenements,  or 

common*'  "  otncr  hereditaments  fliall  pafs  from  one  to  another,  wkrdji 
law  fur  their  ^^  any  eflate  of  inheritance  of  freehold  (hall  be  made  or  take  ef- 

preferva-  €i  fcft^  or  any  ufe  thereof  to  be  made,  by  reafon  only  of  anj 

not"to  p^f  **  bargain  and  fale,  except  by  writing  indented,  fcalcd,  and  en- 1 

anyeftatc.  **  rolled  in  One  of  thc  courts  at  Wefttnitifter^  or  clfe  within  tbc": 

Sjy-  370-  «<  county  or  counties  where  the  lands,  ^r.  fo  bargained  and  fold 

pafleUi  not  **  ^^^*  before  the  cuflos  rotu/orum,  and  two  juflices  of  peace,  and 

by  the  fta-  **  the  clcrk  of  the  peace  of,  is^c,  or  two  of  them,  whereof  tkc 

^h^^  *?"  **  clcrk  of  thc  peace  to  be  one  ;    the  fame   enrolment  to  be 

by  tl^fta-"'  "  made  within  fix  months  after  thc  date  of  thc  fame  writing 

tttteofufei.  <*  indented. 

caf"*??©!^'       "  Provided  this  act  extends  not  to  any  lands,  bfc.  lying  withifl 

13?.  The  "  *^y  ^'^^Yt  borough,  is^c,  wherein  the  mayors,  isfc.  or  other  offictn 

objeas  of  <<  have  ufed  to  enrol  any  evidences,  deeds,  or  other  mitinp 

theftatouof  a  within  their  precinft  or  limits." 

enrolment  ' 

evidently  were,  firft,  to  force  the  contracting  parties  to  afcer*^in  the  terms  of  the  conveyaoce  by  I^ 
dttcing  it  into  writing  ;  Tecondly,  to  make  the  proof  of  it  cafy,  by  requiring  their  (tils  to  it,  sad  cos- 
fequently,  the  prefence  of  a  witnefs ;  and,  lailly,  to  prevent  the  frauds  of  f^cret  conveyances,  by  (sbdi- 
tilting  the  more  effedual  notoriety  of  enrolment  for  the  more  ancient  one  of  livery.  But  tbc  liter 
pert  of  this  provifion,  which,  if  it  had  not  been  evaded,  would  have  introdusced  an  almoft  aair9ialI^ 
gifter  of  conveyances  of  the  freehold  in  the  cafe  of  corporeal  hereditaments,  was  foon  defeated  b;  1^ 
•nveation  of  the  conveyance  by  le^feand  rcleafe,  which  fprung  from  the  omi/fion  to  extend  cbel^ins 
to  bargains  and  fales  for  terms  of  years  ;  and  the  other  parrs  of  the  itatuie  were  neceflariiy  ineScduI 
in  our  courts  of  equity,  becaufe  thefe  were  flili  left  at  liberty  to  compel  the  execution  of  trufts  of  dt 
freehold*  though  created  without  deed  or  writing*  The  inconveniencies,  however,  from  (his  '^' 
ficiency  of  the  ftatute,  are  now,  in  fome  meafure,  prevented,  by  thc  29  Car.  2.  c.  3.  which  pion^ 
againft  conveying  any  lands  or  hereditaments  far  more  than  three  years,  or  declaring  troltl  of  diS| 
•cherwifc  than  by  writing.    Hargr.  Co.  Lit  4S.  a.  n.  3.] 

By  the  5  Eliz.  cap.  26.,  "  Bargains  and  fales  of  lands,  &V.  in 
««  the  county  of  Laficafier^  being  within  fix  months  enrolled  in 
•*  the  Chancery  at  Laficajler^  or  before  the  judges  of  affife  there, 
«« of  lands,  ^c.  in  ChcftArCy  in  thc  Exchequer  at  Chefter^  or  bc- 
**  fore  the  judges  of  alfife  there,  of  lands,  Cffr.  in  the  biflioprick 
**  of  7)//;  Zv;.;;,  in  the  Chancery  at  Durham^  or  before  thc  jufticcJ 
*«  of  alFife  there,  fliall  be  as  effe£tiial  as  if  enrolled  in  any  courts 
««  at  Weftm'mjler.  Provided  this  a6k  extends  not  to  any  lanis 
<*  \jtr\g  within  any  cityi  Isfc.  wherein  the  mayors,  {jV." 

[By  5  Ann.  c.  18.,  Bargains  and  fales  of  any  qfianors,  lanJs, 
l^c.  within  the  Weft  Riding  of  the  county  of  Tork^  which  ftall  k 
enrolled  before  the  regiftrar  for  the  faid  Weji  Ridings  or  his  de- 
puty for  the  time  being,  in  the  publick  office  at  Walefitldi  W 
be  as  good  and  available,  as  if  the  fame  had  been  enrolled  in  one 
of  the  king's  courts  of  record  at  Wejiminjtery  or  before  the  cup 
rotulorum^  and  two  juftices  of  the  peace,  and  the  clerk  of  w 
peace  of  the  faid  Wejl  Ridingy  or  two  of  them,  according  to  tk 
ftiitute  of  thc  27th  H.  8.— By  6  Anne^  c.  35.  $  i5.,  the  like  pro- 
vifion is  made  for  enrolling  bargains  and  fales  in  Bevcrkjoi^^ 
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Within  the  Eaji  Riding  of  the  county  of  Tori,  or  the  town  and 
county  of  the  town  of  Ktngjton  upon  Hull:  and  by  §  30.  of  tba^ 
ftatute  it  is  ena&ed,  <<  That  in  all  deeds  of  bargains  and  fales 
**  enrolled  in  purfuance  of  that  ad,  whereby  any  eftate  of  inhiriU 
*•  anee  in  fee^mpU  is  limited  to  the  bargainee  and  his  heirs,  the 
<<  words  granty  bargain,  vsAfell,  (hall  amount  to  and  be  conftrued 
*<  and  adjudged  in  all  courts  of  judicature,  to  be  exprefs  cove- 
<<  nants  to  the  bargainee,  his  heirs  and  aiBgns,  from  the  bar- 
**  gainor,  for  himfelf,   his  heirs,  executors,  and  adminiilrators, 
'*  that  the  bargainor,  notwithftanding  any  zSi  done  by  him,  was 
^  at  the  time  of  the  execution  of  fuch  deed,  feifed  of  the  heredi- 
^'  taments  and  premifes  thereby  granted,  bargained,  and  fold,  of 
<'  an  indefeafible  eftate  in  fee-fimple,  free  from  all  incumbrances 
«^  f  rents  and  fervices  due  to  the  lord  of  the  fee  only  excepted),  and 
**  for  quiet  enjoyment  thereof  againft  the  bargainor,  his  heirs  and 
^  alfigns,  and  all  claiming  under  him,  and  alfo  for  further  aflur- 
*<  ance  thereof  to  be  made  by  the.  bargainor,  his  heirs  and  af- 
^  figns,  and  all  claiming  under  him  \  unlefs  the  fame  (hall  be  re- 
<<  (trained  and  limited  by  exprefs  particular  words  contained  in 
*^  fuch  deed }  and  that  the  bargainee,  his  heirs,  executors,  ad- 
<f  miniftrators,  and  afligns  refpe£l:ively,  (hall  and  may,  in  any 
*<  adion  to  be  brought,  a(&gn  a  breach  or  breaches  thereupon,  as 
'^  they  might  do  in  cafe  fuch  covenants  were  exprefsly  inferted  in 
•*fuch  bargain  and  fale." — By  8  Geo.  2.  r.  6.  §  ai,,  the  enrol- 
ment of  bargains  and  fales  of  lands  in  the  North  Riding  of  the 
county  of    Torh  is   authorifed    in    the   regifter-o(fice   for   that 
Riding. 

By  the  33  Geo.  2.  c.  30.  $  10.,  being  an  ad  for  widening  certain 
ftreets,  (ffr.  in  London,  it  is  enaded.  That  all  bargains  and  fales 
made  and  acknowledged  by  any  perfon  or  perfons  whomfoever, 
nuhichjball  be  enrolled  in  the  hujlings  of  the  faid  city,  of  any  lands, 
tenements,  and  hereditaments,  purchafed  by  virtue  of  and  for  the 
purpofes  of  that  aft,  (hall  have  the  force,  cffcfk,  and  operation  in 
law,  to  all  intents  and  purpofes,  9(rhich  any  fine  or  fines,  recovery 
or  recoveries  whatfoever,  would  have  if  levied  or  fufFered  by  the 
bargainor  or  bargainors,  or  any  perfon  or  perfons  feifed  of  any 
eftate  in  the  premifes,  in  truit  for,  or  to  the  ufe  of,  fuch  bargainor 
or  bargainors,  in  any  legal  manner  or  form  whatfoever*] 

We  (hall  now  confidcr, 

(A)  Who  may  bargain  and  fell,  and  to  whom. 

(B)  What  Hiay  be  bargained  and  fold  [and  how  a 
Bargain  and  Sale  (hall  be  taken^. 

(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made; 
and  herein  of  the  Words  to  be  made  ufe  of. 

(D)  Of  the  Confideration. 

(E)  Of  the  Enrolment. 

-  Vol.  I.  H  h  And 
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And  herein, 

1 .  The  Relation  between  the  Enrolment  and  the  Deel 

2.  What  Eftates  are  to  be  enrolled  ;  and  herein  of  4« 
Exception  as  to  Lands  in  Cities,  Boroughs,  bfc* 

3.  The  Time  of  Enrolment.  * 

(F)  The  Manner  of  pleading  Bargains  and  Sales. 


(A)  Who  may  bargain  and  fell,  and  to  whom; 

IBrt).  Frrjf-    'T'HE  king,  and  all  other  perfons  that  cannot  be  feifed  io  a  nfei 

ifMrf  to  ufest    1    cannot  bargain  and  fell ;  for  at  common  law,  when  a  mm 

468.  Poph.  ^^^  ^^^^  ^^^  ^^"^  ^^^  money  without  giving  livery,  the  ufe  odf 

72.  pafled  in  equity,  and  this  is  now  executed  and  becomes  a  bar^ 

and  fale  by  the  ftatute  j  but  antecedent  to  any  fuch  cxccutkai 

there  muft  be  a  ufe  well  raifed,  which  cannot  be  without  a  ocr- 

fon  capable  of  being  feifed  to  a  ufe,  which  the  king  is  not,  thoe 

being  no  means  to  compel  him  to  perform  the  ufe  or  trail;  vs 

the  Chancery  has  only  a  delegated  power  from  the  king  ovtr  tbc 

confciences  of  his  fuojeds ;  and  the  king,  who  is  the  univdal 

judge  of  property,  ought  to  be  pcrfeftly  indiflFerent,  and  not  to 

take  upon  him  the  particular  defence  of  any  man's  eftateasa 

truftee. 

YoCe.  96.        If  tenant  in  tail  bargains  and  fells  his  land  in  fee,  this  paScQi 

^6*   26*1^'    "^  ^^^^^  determinable  (a)  upon  the  life  of  tenant  in  tail;  for,  at  com- 

Co?Lit.359.  n^on  law,  the  ufe  could  not  be  granted  of  any  greater  eftatcthaa 

b.  [(«)Bot  the  party  had  in  him;  now  tenant  in  tail  had  an  inheritance ifl 

if  f«  fo^c!  ^^^*  ^^^  ^^  ^^^^  difpofe  of  it  only  during  his  own  life ;  and  ibcjc- 

tcrmtniWc,    forc  when  he  fells  the  ufe  in  fee,  ceflui  que  ufe  hath  a  kind  01^ 

but  only  a     hcritancc  yet  determining  within  the  compafs  of  a  life;  andttc 

j^^^"^^^^^""    ftatute  executes  it  in  the  fame  manner  as  he  hath  the  ufe,  aw 

Anon.  '       confequently  he  will  have  fome  properties  of  a  tenant  in  fee,  ^ 

Carter,         fomc  of  a  tenant  for  life  only  :  but  if  tenant  for  life  barjfainsaw 

af  And       f^^^s  ^"  f^^»  ^^^s  P^^^*  °"'y  ^^  ^ft**^  ^^^  (^)  ^^^>  ^^^  ^^  ^ 
creates  no      not  pafs  the  ufc  of  an  eftate  for  life  to  the  bargainee,  and  u» 

forfeiture,     ftatutc  cxecutcs  the  pofleflion  as  the  party  hath  the  ufc. 

4Leon.  J24.  '  . 

If  a  hufband,  feifed  of  lands  in  right  of  his  wife,  or  tenant  ifl 

tail,  bargains  and  fells  the  trees  growing  on  tlie  lands,  and  ^^ 

before  fevcrance,  the  bargainee  cannot  afterwards  cut  them  dowfl 

y  and  take  them  away*  , . 

Keiw.  84.        If  a  fon  and  heir  bargains  and  fells  the  inheritance  of  ^ 

Bui'if  the^*  f^^^^^y  this  is  void,  becaufe  he  hath  no  right  to  transfer;  tW 

fon  mikM  a  fame  law  of  a  (r)  releafe.  .  .^  ^ 

feoffment  of  the  inheritance  of  his  father,  this  pafTeth  aft  eftate  during  the  fon's  fife  i  ^J^g^ 
djjfeifitt  to  the  father  j  and  the  fon,  after  the  father*«  death,  cannot  avoid  it ;  for  no  n»*".^*jL, 
injury  in  any  Tolunury  a^  of  his  own.    Co.  Lit.  265.  a.     (c)  But  if  the  fon  rekafeth  wi»  •'"^' 
he  and  hii  heirs  are  for  eter  heresi'ler  barred  by  the  lebutur.    Co.  Lit.  265.  a.  tC 
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IF  there  be  two  jointenants,  and  one  of  them  make  a  bargain  Cro/jac. 
id  fale  of  his  own  eftate  in  fee,  and  the  other  die  before  enrol-  £1'    9?* 
Ut,  the  other  moietv  (hall  funrive  to  the  bargainor ;  for  fince  Buift.  3. 
ie   freehold  is  in  the  oargainor,  the  inheritance  continues;  but  [(tf)Thit^ 
fuch  jointenant  had  bargained  and  fold  {a)  iciumjlatufn  fuum  in  ^'^^•on** 
Zy  though  he  died  before  enrolment!  jret  if  the  deed  were  after-  edbytbeau- 
ards  enrolled,  the  moiety  would  not  furvive,  but  would  pafs  to  thonties  re- 
«b«gainee.  ^'J;-* 

■ad  in  any  cafe-book  wherein  this  cafe  is  reported.  Br.  tit.  Fmiti  enrolL  p.  xi.  Cro.  Car.  217.  569. 
tc.  Max.  Reg.  14.  Brook,  in  his  Abridgment,  ufcth  the  general  words,  "  all  his  lands  and  tene-> 
enti  in  Z>.  ;'*  andfaith,  that  they  w!il  not  pafs  theentierty,  becaufe  the  enrolment  hath  relation  to  the 
Rvery  of  the  deed  ;  and,  of  courfe,  can  pafs  no  more  than  the  bargainer  had  at  the  time  of  the  delivery* 
he  baipun  and  fale,  it  hath  been  faid,  occafions,  of  itfclf,  before  enrolment,  a  fevertQce  of  the  joint* 
laacy.     Owen,  70.  arguendo. 1 

£If  a  mortgagor  entreats  a  ftranger  to  redeem  the  land  at  the  Cro.1Bi.4joft. 
tfi  and  covenants  by  indenture,  that  after  fuch  redemption  the  ^'^i3*.***" 
Itanger  (hall  have  the  land  to  him  and  his  heirs  5  and  that  he,  in  ^"o^.T 
Mifideration  of  fuch  a  fum,  will  ftand  feifed  to  the  ufe  of  him  Bac  Max« 
ttd  his  heirs ;    the  ftranger  redeems  the  land  at  the  day  the  ^*^'  '*• 
IDrtgagot  enters,  and  the  deed  is  enrolled  within  fix  months  \ 
et  nothing  pniTeth,  becaufe  he  had  not  any  eftate  or  intereft 
herein  at  the  time  to  contra£l  for  it.] 

If  an  infant  bargains  and  fells  his  land  by  deed  indented  and  a  Inft.  673; 
nroUed,  he  may  plead  non-age  at  any  time;  for,  notwithftanding 
be  ftatute,  the  bargainee  claims  by  the  deed  as  at  common  lawj 
rhich  was,  and  therefore  is  ftill,  defeaCble  by  non-age.' 

If  a  wife  joins  with  her  huftiand  in  a  bargain  and  fale  by  deed  « inft.  673. 
adented  and  enrolled  of  her  lands,  yet  it  (hall  not  bind  her ;  for  l\^'  ^3- 
lie  wife  cannot  be  examined  by  any  court  without  writ,  and  ind^recovcry 
liere  Is  no  writ  allowed  in  this  cafe,  which  is  for  the  better  fe-^  upon  it,  wiU 
urxty  of  wives,  who  are  by  our  law  entirely  fubjcctcd  to  the  *'|°^  ^*** 
rill  of  the  hulband.  22,    By  ' 

cuftom,  the  deed  itfclf  will  bind  her.   Br.  Abr.  tit,  Faiti  enrol!,    pi.  lo*] 

A  man  may  bargain  and  fell  to  a  corporation,  for  they  may  10  Co.  14. 

»ke  a  ufe,  though  the  money  be  given  by  the  governors  in  their  3^*  ^ff^ 
tatural  capacity. 

A  man  may  bargain  and  fell  to  his  fon,  but  then  the  confi-  jCo^j^. 

leration  of  money  ought  to  be  expreffed,  and  it  ought  to  have  cro^knt! 

11  the  other  circumftances  of  a  bargain  and  fale :  but  this  (hall  3^'.  vent* 

operate  as  a  covenant  to  ftand  feifed,  if  there  be  none  but  the  13 7«  ^v* 

:on{ideration  of  natural  love  and  affe£tion  exprefied.  ^^* 


[B)  What  may  be  bargained  and  fold,  [and  how  a 
Bargain  and  Sale  fliall  be  taken.] 

ANY  freehold  or  inheritance  in  pofleffion,  reverfion,  or  re-  if  Co.  $4. 
^^  mainder,  upon  an  eftate  for  years,  or  life,  or  in  tail,  may  ^y*''  3P9« 
be  bargained  and  fold,  but  the  deed  (hall  be  cnroUsd.  *      ' 

H  h  a  But 
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s  iNt.  f-T.      Bat  a  man  fafed  of  a  frediold  may  faa]gaia  aad  Icl  k  b 
^^J^  years,  and  this  flball  be  execotcd  by  tbe  fiatsae  of  dcs i  bat  k 
sljdL^i.  need  not  be  cnroflrd  by  die  ftatnte  of  cmnimfnts^ 
^^^  A  man  poflefled  of  a  tcnn  cannot  baipin  and  liellkfbnto 

3i.  P^A.  b^  qreaittd  by  die  fiatntc. 

I  Co.  f  fti.  A  rent  m  effe  may  be  bafgained  and  fold,  becaafe  dib  k  1 
A^'  3^7'  £redioId  widiin  die  ftatote  ;  and  before  die  ftatvtc  a  Tattirrif 
fJT!^  ^'2^  created  might  hare  been  bargained  and  ibid,  becaofe  vtei  m> 
ft^mmdOk  ney,  as  an  equhralcnt,  was  given,  and  ccxemonics  or  vcidsof 
^^^  law  weic  wanting,  die  Chancery  fopplied  diem:  ht  it  fa«> 
ttat myie  ^^  "''^  "^  ftatutc,  a  rent  newly  created  cannot  be  bogaan 
ftiowd.  and  fold,  becaofe  there  ought  to  be  a  bccbM  in  fiame  odier  per- 
aCa  54.]    i;^  ^q  )|^  executed  in  cf/iui  que  uff;  but  here  can  be  voSeiis^i 

this  rent  in  the  b^rgiiuor,  becaufe  no  man  can  be  (ciisd  ot  a 

rent  in  bis  own  bnd,  and  confeqaendy  there  can  be  no  cfiateo 

be  executed  in  the  bargainee. 
Cro.  Tac  \(  A.^  by  indenture  enrolled,  bargains  and  feBs  hsik  to  J. 

?*^  Broi  *"^  ^  heirs,  with  a  way  orer  odier  of  die  lands  of  if.,  tins  s 
^  ^'  Toid  as  to  die  way ;  for  nothing  but  an  nfc  pafics  by  the  deed, 

and  there  can  be  nc  ufe  of  a  thing  not  in  eje^  as  a  way,  comoaD, 

i^Cj  before  they  are  created. 
sCoSy.b.  [Beforethe  flatute  of  i/.  8.,  if  a  man  had  bargained  his  landfe 
100. ^b,  Co.  money  generally,  without  the  words  **  his  heirs,*  the  dunctBff 
Br*tit.'a«.  would  oblige  him,  according  to  confcience  and  the  intent  of  tk 
traBfBmr'  parties  according  to  the  Talue,  to  execute  an  cftate  in  fee,  iff 
^a2#»1  1  ^^^^  ^'^^^  **^°  things  merely  in  truft  and  confidence ;  but,  fina 
'  '     the  ftatute,  they  are  transferred  and  made  into  an  eftate  in  tke 

land;  and  thereiore  without  the  word  ^  heirs"  the  bargainee  h^ 

only  an  eftate  for  life. 
Tynd*!  u  one,  in  confideration  of  ten  pounds,  bargain  and  fcB  w 

«*^  ^'  land  to  A.  and  his  heirs,  to  have  and  to  hold  to  ^.  to  the  «fe 
37.^'s!c.  *  ^^  ^^  bargainor  for  life,  the  remainder  in  tail  to-^.,  thercnnii- 
]Co.i36.b.  der  to  the  right  heirs  of  the  bargainor;  the  bahenditm  in  Ab 
C0.Lit.271.  ^^  j^  ^oiAf  and  A.  and  his  heirs  fhall  have  the  land  for  em.} 

K    Tboufh  '  . 

•  ttfc  coold  not  rife  as  •  vfiiapoa  a  a£e,  whether  equity  would  not  fopport  it  ai  a  traft  f   *^* 

Calks,  iCkCa.  114. 

(C)  In  what  Manner  a  Bargain  and  Sale  may  be  made; 
and  herein  of  the  Words  to  be  made  Ufe  of 

ft  ln(l«  675.  A  T  common  law  lands  might  be  bargained  and  fold  bj  v0w 

p  ^*h  ^'  ®"*y»  ^^^  *^  ^^  ^^^  confideration  tfiat  in  equity  raiW  * 

l^'^l  ufe,  but,  fmcc  the  ftatutc  of  ^^  H.  8.  cap.  16.  hnds  cannot  p 

And  chcic.  without  indenture. 

&.•  «)  Af»4  bonught  mighty  fince  this  *€t,  till  the  29  Car,  s.  c.  3.  have  bees  bafgaiBfld  w"^'' 
m.fiuu\y*    sliift«67^«    Ydv*  124.    Sotptft* 

%  Inrt,  ^'z?*.       It  is  not  necefiary  to  ufe  the  words  bargain  and  falc,  bo^^ 

"*' J" '     words  equivalent  are  fufficicnt,  and  whatever  words  upon  vaiuab* 
^^^-^i'  ,j  ^  confideration 
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confideration  would  have  raifed  an  ufe  of  any  landsi  isfc.  at  com*  Cro.Eiis, 
men  law,  the  fame  amount  to  a  bargain  and  fale  within  this  a£l ;  '^^* 
as  if  a  man  by  deed,  t^c.  for  a  valuable  confideration  covenants 
to  (land  feifed  to  the  ufe  of  another,  is^c. 

Though  the  deed  may  be  either  in  parchment  or  paper,  yet  %  Inft.  373. 
the  enrolment  muft  be  in  parchment  only,  for  that  is  implied 
when  an  enrolment  is  to  be  in  any  of  the  courts  of  record  at 
Wefttnimjler 5  and  in  the  claufe  of  enrolment  by  the  clerk  of  the 
peace,  it  is  particularly  provided,  that  he  fhall  fufficiently  enrol 
and  engrofs  it  in  parchment. 

A  man  demifes,  bargains,  and  fells  a  manor,  part  in  demefne,  2  Co.  35. 
and  part  in  tenants'  hands,  for  feventeen  years,  the  party  may  Jjj?^^** 
choofe  either  to  take  it  by  way  of  leafe  at  common  law, 
and  then  the  tenants  muft  attorn ;  or  by  way  of  bargain  and 
fale  without  attornment  \  and  this  agrees  with  the  policy  of  the 
common  law,  to  take  every  man's  grant,  fo  as  to  pals  fuch  an  in- 
tereft  as  (hall  be  moft  advantageous  for  the  grantee ;  and  fince, 
in  this  cafe,  the  words  allow  a  double  way  of  taking  it,  the 
grantee  (hall  be  judge  which  is  moft  beneficial* 

CA  bargain  and  fale  made  to  one  with  the  addition  of  knight,  Loi^Ewre 
who  is  not  fo,  is  good.]  ,    .  I'  StridL- 

^       ^         ■*  land,  Cro.  J.  2409 

(D)  Of  the  Confideration. 

Y  F  a  man  bargains  and  fells  lands  for  divers  good  caufes  and  i  Co.  176. 
■■    conGderations,  it  is  void,  unlefs  money  be  averred  \  for  felling  *^®*  5^9- 
ex  vi  termini  fuppofes  a  transferring  a  right  of  fomething  for  yyehifrl^* 
money,  the  common  medium  of  commerce  $  but  if  there  be  no  and  Plowd. 
fuch  confideration  it  may  be  an  exchange,  a  covenant  to  ftand  533* 
feifed,  grant,  isfc.j  but  it  can  be  no  fale  within  the  ftatute. 

If  there  be  a  confideration  of  money  exprefled  in  the  deed,  no  Mb.  570. 
averment  nor  evidence  can  be  admitted  againft  it,  for  the  af-  5^^la*' 
firmative  (a)  is  proved  by  the  deed,  and  it  is  impoflible  to  prove  aii.[(tf)B^ 

the  negative.  fecThorleT.  Madifoo>  Sty.  46ft-.] 

If  the  deed  fays  for  a  competent  fum  of  money,  it  is  fufficient,  Moor,  ihif^ 
without  averring  the  fum,  for  it  is  a  fale  if  there  be  any  money. 

A  man  in  confideration  of  70/,  bargains  and  fells  to  his  daugh-  i  Leon.  176, 
tcr  and  J.  S   in  tail,  who  intermarry ;  it  may  be  averred  tarn  in  J^'^fl 
conftderatlone  maritagii^  quam  in  confi(f  de  70 A  for  a  man  may  aver 
any  confideration  conGftent  with  that  in  the  deed. 

If  a  man  in  confideration  that  J.  S.  was  bound  in  a  recog.  Cm.  £&«« 
nizance,  -ind  other  bonds  for  him,  and  for  divers  other  good  394^ 
caufes  and  confiderations  bargains  and  fells  his  land  to  him  and 
his  heirs,  it  is  not  good. 

If  a  man  in  confideration  of  fo  much  money  to  be  paid  at  a  Dycr,337*at 
day  to  come  bargains  and  fells,  the  ufe  pafleth  prefently,  and  after 
the  day  the  party  hath  an  adion  for  the  moneyj  for  it  is  a  fale  bj 
the  money  paid  prefently  or  hereafter* 
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%  loll.  673^  [^.  by  deed  indented  and  enrolled^  in  ccmfidcntkm  of  loot 
paid  by  J?.,  bargains  and  felk  land  to  ^.,  C^  2nd  27.,  parties  o 
the  indenture :  in  this  cafe  die  land  pafietfa  to  all ;  for  aUiin^ 
the  valuable  confideration  be  exprefled  to  be  paid  only  by  one, 
yet  it  muft  be  intended  that  it  was  paid  by  all,  that  the  hod  mxj 
pafs  to  all  according  to  the  meaning  of  the  parties:  and  confider- 
ation given  by  one,  is  fufficient  to  convey  the  land  to  alL] 

(E)  Of  the  Earolmcnt :  And  herein, 

I.  The  Relation  between  the  Enrolment  and  the  Deed. 

Dyer,  ai8.      AT  common  law  the  ufe  pafled  from  the  delivery  or  date  o( 
^inhS^*  ^^  ^^^^'  *"^  ^^  ^^^  ftatute  27  H.  8.  cap.  10.  the  poffefiw 

Cro.  jac!^   paired  as  the  party  had  the  ufe  at  the  time  of  the  delivery  of  the 
408.  Roll,    deed}  but  it  was  thought  proper  to  add  fome  further ciiaun- 
Abr.  617.     ftances,  which  is  done  by  cap.  16.  and  therefore,  if  thcfc  cirewB' 
15P.  '         ftances  are  obfcrved,  it  hath  the  fame  effcd  it  had  before  at  coo- 
mon  law,  to  wit,  to  raife  the  ufes  from  the  delivery;  fordv 
words  of  the  ftatute  are  only  to  add  ibme  things,  and  not  to 
aboliOi  or  fet  afide  the  force  it  had  formerly. 
Crot  Tie.  If  j1,  bargains  and  fells  lands  to  B.  and  his  heirs,  and  Wore 

5tm  v"au'  enrolment  B.  /eciting  this  bargain  and  fale  to  be  by  indenture  en- 
Ibp,  »*lnft,  rolled,  bargains  and  fells  to  C.  and  his  heirs,  a^  the  eftate  whidi 
•75-  y«^'  he  had  by  the  faid  indenture  enrolled,  and  after,  the  firft,  ^ 
twobargftlni  Acn,  the  fccond  deed  ia  enrolled  j  by  Daniel  and  Kingfmillf  tic 
•nd  faici  are  lauds  are  well  conveyed  to  C.  for  when  the  firft  indenture  was 
inada  0/  the  enrolled,  the  eftate  was  in  B.  ab  initio  to  bargain^  fell,  &*r.  aol 
to'twoTcfe'.  ^be  words  in  the  fecond  deed  are  apt  enough  to  pafs  the  land,  and 
ral  peifoni,  the  recital  of  the  enrolment  immaterial :  but  Anderfm  and  JTjt- 
d^Vf'^flrft  *^'^^  f ^^^''  ^^^  *  ^^^  cannot  pafs  what  he  hath  not ;  and  t2I 
•arolled,and  tbc  d^cd  was  enrolled  B.  had  nothing ;  and  he  pafled  only  what 
afterward!  hcTiad  by  indenture  enrolled:  But  Walmjly  held,  the  landpaJM 
^alfoenwj!!  "^**  ^^  reafon  of  the  mifrecital,  but  that  otherwife  it  ^ouldluvc 
lidw^Oiln  '  pafled  \  and  it  was  adjudged  for  the  defendant,  according  to  the 
fix  monthf,   opinion  of  the  three  laft  judges^ 

the  fiift 

buyer  (hall  have  the  land  t  for  when  ih^  deed  Is  enrolled,  the  bargauiee  is  feifed  of  the  land  fiA  p 
delivery  of  the  deed,  and  the  enrolment  (hall  relate  to  it.  Wood*s  Inft.  259.  See  Mo.  4i'  ^^£ 
409.  Moyi  106*  If  a  nrian  bargains  and  fells  to  jC,  and  afterwards  makes  a  bargain  aad  faleof  » 
fame  Und  to  B»y  and  the  deed  to  B.  is  firft  enrolled,  but  the  deed  to  A-  is  not  enroUed  withio  d»  v 
inunthsi  the  bargain  and  fale  to  /^.  is  good  :  but  If  the  deed  to  A*  had  been  enrolled  vidua  tbe  v 
monthii  the  deed  to  B.  had  been  void.     Hob.  165.] 

I  ^X^^'  ^^  *  diflcifor  bargain  z^A  fell  land,  and  the  diffcifcc  rdcafetQ 
•"judged/"  the  bargainee  before  cnrolmoht,  it  is  void.  But  a  releafe  (tf)^ 
Mo.  10  *E1.  the  diflfeifor  before  enrolment  liad  been  good ;  and  then  the  cfr 
In  Mocltet'i  rolment  fliould  pafs  the  eftate  to  the  bargainee,  and  )itiDsm 


Kep.  ihiti* 


take  advantage  of  the  releafc.3 


Bwlftr.  ti  9.  If  a  man  bargain  and  fell  his  manor,  to  which  there  is  an  » 
vowfon  appendant,  the  bargainee  can  make  no  title  to  prrf*^ 
before  enrolment.  K 
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If  a  man  bargains  and  fells  his  land,  and  then  fufiers  a  recof err,  4€o.  Hind^i 
levies  a  fine,  or  makes  a  feoffment  to  the  bargainee,  and  then  tne  ^^^^-  ^^* 
deed  is  enrolled,  the  land  paiTeth  by  the  recovery,  fine,  or  feoff-  ^  ^'si.io^. 
xnent ;  for  fince  the  freehold  and  the  ufe  is  in  the  bargainor  till  4  Uon.  4. 
enrolment,  it  muft  pafs  by  the  recovery,  i^c.s  and  when  it  hath.^**P|*'  49- 
pafled  by  the  recovery  the  ufe  cannot  rife,  nor  pofleflion  be  exe- 
cuted from  the  date  of  the  deed. 

If  the  bargainor  or  bargainee  die  before  enrolment,  it  may,  2  Tnft.  674* 
notwithitanding,  be  enrolled,  for  here  are  parties  to  give  and  take  ^'^^-  '3^* 
the  intereft  when  it  begins  to  veft  ;  for  it  vefts  from  the  date  of  ^ j"^/  **^' 
the  deed ;  otherwife,  in  the  cafe  of  an  attornment. 

If  a  man  bargains  and  fells  his  land,  the  bargainee  may  be  "^ent.  361. 
tenant  to  the  pracipe  before  enrolment,  and  may  receive  a  releafc,*^'*^''^'^'' 
before  enrolment. 

But  where  the  commiifioners  of  a  bankrupt  had  afligned  the  tVent.  360V 
bankrupt's  lands  to  the  leffor  of  the  plaintiff*,  and  the  indenture  *^^*^*^*^ 
"was  afterwards  enrolled,  but  the  declaration  was  upon  a  demife  ijone$,iQ6. 
made  after  the  indenture,  and  before  the  enrolment  \  it  was  ad-  S.c.  Carth. 
judged,  that  this  declaration  was  not  fufficient*  'J.**  ^' ^' 

^      o     »  adjudged  on 

the  authority  of  this  cafe.    Show.  aoy.  S.  C«  where  it  is  fiiidj  that  Holt,  Ch.  Juft.  held,  that  it 
wu  BOt  amendable* 

If  a  man  bargains  and  fells  areverfion,  and  the  rent  is  incurred,  Owen,  156. 
and  afterwards  the  deed  is  enrolled,  the  bargainee  (hall  have  the  ^^**' q^^* 
rent  unpaid ;  but  if  the  rent  be  paid  to  tlie  bargainor,  the  tenant  is 
not  only  excufed,  but  the  bargainor  is  not  accountable,  becaufe 
the  contraA  had  not  any  effe^  to  pafs  the  eilate  from  the  bar- 
gainor before  enrolment ;  and  the  relation  of  a  law  cannot  make 
▼Old  an  aA  that  was  lawful,  for  it  cannot  be  fet  afidc  but  by  an 
cxprefs  and  pofitive  law. 

If  a  man  makes  a  leafe  for  life,  referving  rent,  with  claufe  of  Owen,  69. 
re-entry,  and  then  bargains  and  fells  the  reverfion,  the  bargainee  J^o*  Go<Jb, 
demands  the  rent,  and  the  leflee  refufes,  and  then  the  deed  is  \\^[   sld.* 
enrolled,  the  bargainee  cannot  enter  for  the  forfeiture ;  for,  till  310.   Cro. 
enrolment,  he  is  not  grantee  of  the  rever(\on  within  the  ftatute  ^"'  *'7« 
capable  of  the  duty  \  and  confequently  at  the  day  could  make  no 
legal  demand,  which  was  precedently  neceflary  to  this  entry. 

If  a  man  feifed  in  fee  is  bound  in  a  recognizance,  and  then  >  And.  16a. 
bargains  and  fells  all  his  lands,  and  then  the  recognizance  is  for-  ^**"j  J^a^ 
feited,  and  then  zfcire  facias  is  fued  out  againfl  the  land  in  the  674.  Cro. 
hands  of  the  bargainor,  and  then  the  deed  is  enrolled,  ibis/cire  Car.  2x7. 
facias  is  not  maintainable. 

If  before  enrolment  the  bargainor  and  bargainee  grant  a  rent,  Co..  Lit. 
&V.  after  enrolment,  by  operation  of  the  ftatujie,  it  (hall  be  the  M7*  ^* 
grant  of  the  bargainee,  and  confirmation  of  the  bargainor. 

If  lands  are  bargained  and  fold,  and  the  bargainee  dies  before  And.  16 1. 
enrolment,  his  wife  fliall  not  be  endowed ;  fo  if  a  man  bargains  ^f®^  ^■'' 
and  fells  lands  by  indenture,  and  then  takes  a  wife  and  dies^  and  ifiLidsaro 
after,  the  deed  is  enrolled,  the  wife  fliall  not  be  endowed.  bargained 

and  fold, 
fod  a  ftranger  enters,  and  then  the  deed  is  enrolled, the  bargainee  dies,  his  wife  ibaU  be  endowed }  hixk 
{or  U>|s  vi4f  tit.  DwiCTx 

H  h  J  [A  covenant 


47^  l^argain  anti  9aU. 

KorthcottT.      [A  covenant  in  z  bargain  and  falc  not  enrolled,  is  bindinc^l 

Underhiil,  '  o  j 

I  Ld.  Raym.  388.    i  Salk.  199. 

2.  What  Eftates  are  to  be  enrolled ;  and  herein  of  the  Ezccptkn 

as  to  Lands  in  Cities,  Boroughs,  &r* 

alnft.671.       All  eftates  of  freehold  and  inheritance  muft  be  enrolled;  bot 
if  a  man  bargains  and  fells  his  lands  for  any  number  of  ye^rs^  tbe 
deed  need  not  be  enrolled. 
7  Co.  Be-        If  a  man  bargain  and  fell  land  to  his  fon  in  confideration  of 
deiu  cife.     money,  the  deed  muft  be  enrolled ;  but  if  the  father,  in  con- 
fideration of  natural  love  and  aflFedlion,  and  alfo  for  money^  grant 
land  to  his  fon,  this  need  not  be  enrolled ;  for  covenants  to  ftand 
feifed  are  not  within  the  words  of  the  ftatute,  and  where  the  con- 
fideration of  blood  is  exprefled,  it  may  enure  as  a  covenant  to 
ftand  feifed ;  but  it  is  only  a  fale  when  the  confideration  of  money 
is  alone  exprefled,  for  that  excludes  all  other  tacit  confiderations. 
aloft.  676.        Lands  in  cities,  boroughs,  bfc.  that  have  the  privilege  of  en- 
Dyw,a29.    rolments,  are  not  within  the  z&, ;  for  though  the  intent  of  the 
Ydv.'i24.    ftatute  be,  to  have  excepted  them  from  enrolments  in  the  courts 
SeeMffC.    of  Wefttn'tnfter  only,  yet  the  ftatute  is  fo  wotded  that  they  arc 
difcharged  from  any  enrolment  at  all  \  and  therefore  the  pofileflion 
of  fuch  lands  is  executed  from  the  date  of  the  deed. 

3.  The  Time  of  Enrolment. 

ftlnft.  674.       It  muft  be  enrolled  within  fix  months  from  the  date,  whicli 
6Co.^z.      0jaij  \^  accounted  according  to  the  computation  of  twenty-eight 

days/^r  month;  for  month,  in  its  proper  and  original  Cgntficadon, 

is  the  fpace  of  time  meafured  by  the  complete  courfe  of  the  moon; 

as  the  year  is  the  time  meafured  by  the  complement  of  the  fun's 

^ourfe. 

Hob.  410.        From  the  date,  and  from  the  day  of  the  date,  in  this  cafe,  b 

Wo.  40- 4»-  taken  as  all  one,  as  it  is  in  all  other  cafes  of  computation,  and 

*  Co.  1 7b?'  therefore  the  enrolment  may  be  on  the  day  of  the  date,  or  on  the 

Dyer,»i8.b.  laft  day  of  the  fixth  month  after  the  day  of  the  date  ;  for  though 

4  L^^"'  4»    when  an  intcreft  pafleth  from  the  day  of  the  date,  the  day  itfclf 

3Lev.'438.    is  excluded  ;  yet  when  a  time  is  ftinted,  in  which  an  zGt  ought 

sSaik.413.  to  be  done,  it  is  in  order  to  haften  the  doing  of  that  a£t ;  and 

fl*  '•     g    therefore  the  doing  of  it  on  the  day  from  whence  the  period  is 

Dougl.  463'.  firft  reckoned  is  within  the  time  appointed,  and  the  laft  day  of 

3TcrmRcp.  the  fixth  month,  is  within  the  words  of  the  time  given. 

613. 

Hob.  140.        If  the  deed  has  no  date,  the  fix  months  are  to  be  reckoned 

ft!n!i.674.  fyQm  the  delivery,  but  not  othcrwifc. 
Mo.  4«.  ^ 


(F)  The  Manner  of  pleading  Bargains  and  Sales. 

A  Bargain  and  fale  is  a  deed  enrolled,  and  as  fuch  muft  be  C0.Lit.t95, 
•*^  pleaded;   and  the  deed  itfelf,  whereby  the  ufe  originally  J'j^^'J** 
ipafieth,  being  a  matter  in  pais^  muft  be  produced,  and  not  the  4C0.71.  * 
tenor  of  the  deed^  which  is  on  the  roll  of  record:  for  though  the  5  ^-  53* 
enrolment  being  on  record  is  of  undoubted  veracity,  being  the  *J^^^^^ 
tranfaftion  of  the  court,  yet  the  private  deed  has  not  the  fan£kion 
of  a  record,  though  publickly  acknowledged  and  enrolled ;  for  it 
might  have  been  falfly  and  fraudulently  dated,  or  ill  executed. 

The  party  that  claims  by  any  bargain  and  fale,  muft  (hew  in  Yelr.  si}* 
what  court  the  deed  is  enrolled,  becaufe  he  muft  (hew  all  things  ^^^  ■"* 
fai  certain  that  make  out  his  title  \  otherwife  his  adverfary  would  jac  aoi."'' 
be  put  to  an  infinite  fearch  before  he  could  traverfe  with  fecurity.  s.  c 

in  debt  for  rent  the  plaintiff  declared  upon  a  leafe  made  by  a  Allen,  19. 
ftranger^  who  after  bargained  and  fold  the  rcverfion  to  the  plain-  ?*°*J°i 
liflF  per  indenturam  debito  modo  irrotulaf  in  curid  Cancellaria ;  and  carter  aii* 
after  vtriXfk  for  the  plaintiff,  judgment  was  arrefted,  becaufe  it  Stile,  34. 
was  not  alleged  that  the  enrolment  was  within  fix  months,  nor  ?•  ^*  *°* 
fecundum  Jvrmam  Jlaiuti :  and  debito  modo  will  not  help  it»  for  it  aneftedac- 
might  be  fo  at  common  law.  cordiqgiyi 

for  dtbito  modo  may  be  an  enrolment  at  cammon  law. 

If  a  man  makes  a  leafe  for  years  the  loth  of  May^  and  after-  For  this  v&fr 
wards  bargains  and  fells  his  lands,  and  antedates  the  deed  by  9T^*  P'* 
making  it  the  loth  oiAprily  and  the  enrolment  is  alfo  as  of  that  aLeoiJi»i. 
time,  the  leflee  is  without  remedy,  for  he  cannot  aver  againft  die  3L«»*  i7;» 
record  '7^'  ^^ 

91.  C9nt\  and  head  of  Fhm  tmd  PUMip* 

In  pleading  a  bargain  and  fale  the  party  ought  regularly  to  aver  Leon.  170. 
paymept  of  the  money.  ^^*  *^» 

$0^  Bat 
the  want  thereof  is  helped  after  verdidy  upon  mw  eencefft ;  for  it  muft  be  intended  proied  at  the  trial* 
ter.  30S,  a  Stra.  1269.  ^'  Raym.  iii.  Vent.  108.  T-  Raym.  aoo.  [By  10  Ann.  c.  18.  §  3.0 
if  a  bargain  and  faie  enroUed,  be  pleaded  with  a  profert,  a  copy  examined^  and  proved  on  oath,  figned 
by  the  proper  officer,  having  caftody  of  fuch  enrolment,  Ihall  be  of  the  time  eflfeft  as  the  original.— 
The  indorfement  or  the  deed,  by  the  proper  officer,  is  adways  received  as  fafficient  evidence  of  the  en. 
rolment.  Dougl,  56.  If  divers  perfons  feal  a  deed,  and  bat  one  of  them  acknowlege  it,  and  it  b« 
thereupon  enrolled,  this  is  a  good  enrolment  within  the  ftatutc^  and  it  may  be  given  in  evidence,  ai « 
deed  enrolled.    Thurle  v.  Madifon,  Sty.  462.] 
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(A)  Who  are  efteemed  Hufband  and  Wife ;  and 
herein  of  the  Legality  of  the  Marriage,  and 
Marriage  Contrads. 

(B)  Of  the  Power  given  the  Hufband  by  Law  over 
the  Perfon  of  his  Wife ;  and  herein  of  her  Re- 
medy for  any  Injury  done  her  by  him. 

(C)  Of  his  Intereft  in  her  Eftate  and  Property :  And 
herein, 

|.  Of  the  Real  Eftate  in  her  Right. 

2*  Of  her  Chattels  Real,  or  Leafehold  Interefts. 

3*  Of  her  Perfonal  Eftate  in  PofTeilion,  and  Choftsin  jUHoa^ 

(D)  Of  the  Hufband's  Right  to  Things  accruing  to 
the  Wife  during  Coverture. 

(E)  Of  the  Wife's  AQ:s  and  Agreements  before 
Marriage,  in  what  Cafes  revoked  and  made  void 
by  the  Marriage. 

(F)  Where  the  Hufband  fliall  be  liable  to  the  Wife  s 
Debts  contracted  before  Marriage ;  and  herein  of 
a  Wife  that  is  Executrix  or  Adminiftratrix. 

(G)  Where  (he  alone  fhall  be  punifhed  for  a  Cri- 
minal Offence ;  and  where  the  Hufband  (hall  be 
anfwerable  for  what  fhe  does  in  a  Civil  A^ioo. 

(H)  Of  her  Contradts  for  Neceflaries  ;  and  how  far 
the  Huiband  is  bound  by  fuch  Contradts. 

( I )  What  A£ts  done  by  the  Hufband  or  Wife,  aloac 
or  jointly  with  the  Wife,  will  bind  the  Wife  ;  and 
herein  of  her  Agreement  or  Difagreement  to  fuch 
A£is  after  the  Death  of  the  Hufband. 

(K)  Where  the  Hufband  and  Wife  muft.joia  iQ 
bringing  Actions. 

(L)  Where  they  mufl  be  jointly  fued. 

(M)  Where  a  Wife  fhall  be  confidered  as  a  Feme  Sole; 
[and  herein  of  her  feparate  Eftate.] 

"What  Right  accrues  to  the  Reprefentativcs  of  cither  of  them, 
on  the  Diflblution  of  the  MarriagCj^  vide  head  of  ExfiOk^ 

fcrs  and  Adminijlratcrs^ 
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(A)  Who  are  efteemed  Hufband  and  Wife;  and 
herein  of  the  Legality  of  the  Marriage,  and 
Marriage  Contrads. 

For  the  learning  on  this  divifion  of  the  fubjeft,   fee  tit. 

•*  Marriage  and  Divorce*^* 

(B)  Of  the  Power  given  the  Hulband  by  Law,  over 
the  Perfon  of  his  Wife ;  and  herein  of  her  Remedy 
for  any  Injury  done  her  by  him. 

THE  hu(band  hath^  by  law,   power  and  dominion  over  hts  (<)  Cna, 
wife,  and  may  kecpf  her  by  force  within  the  bounds  of  duty,  p^'j/ ]b  8a. 
and  may  (^i)  beat  heVi  but  not  in  a  violent  or  cruel  manner ;  for,  in  f!  238.*  e. 
fuch  cafe,  or  if  he  but  threaten  to  beat  her  outrageoufly,  or  ufe  her  HeU.  149* 
barbaroufly,  (he  may  (b)  bind  him  to  the  peace  by  fuing  a  writ  of  J^f'iiel!^ 
fupplicavit  out  of  Chancery;  or  may  apply  to  the  Spiritual  Court  i  blcoq. 
for  a  divorce  propter  fxvitiatn.  444- 

^   ^      J  [h)  Dalt. 

c68.  Lamb.  78.  Crom.  133.  [Or  by  application  to  the  court  of  K.  B.  or  a  juftice  of  die  peace. 
Foft.  359.  I  Hawk.  P.  C.  253.  Ca.  Temp.  Hardw.  74.  2  Str.  laoa.  i  Burr.  6a%  703.  11  Mod. 
^09.    Aad  the  baiband  may  demand  furety  of  the  peace  againft  the  wife.    %  Str«  1207.  J 

But  a  wife  cannot,  *j^ither  by  herfelf  or  her  prociein  amyy  bring  Preced.  in 
a  homine  repUgiando  a^inft  her  hufband ;  for  he  hath  bv  law  a  Chan.  49a. 
right  to  the  cuftody  of  her,  and  may,  if  he  think  fit,  confine  her,  ^'^  '"^*°** 
but  he  muft  not  imprifon  her ;  if  he  do,  it  will  be  a  good  caufe 
for  her  to  apply  to  the  Spiritual  Court  for  a  divorce  propter  favi^ 
tlam;  and  the  nature  and  proceedings  in  the  writ  de  homine  reple* 
giaado,  (hew  that  it  cannot  be  maintained  by  the  wife  againft 
her  hufband* 

A  wife  feparated  by  articles,  in  confidemtiofi  of  money  re-  Bar.  Rep; 
ceived  by  the   hufband,  with  covenants  from  him,  cannot  be  54**  » S«r. 
icifed  by  him,  or  forced  to  live  with  him  *•  ^^  ' 

*  In  cafes  of  unreafonable  or  improper  confinement,  the  courts  will  relieve  &e  wife,  on  haims  cor* 

Ct,    Ld.  Ferrers*8  cafe,     i  Bor.  634-  &e»      [If,  upon  the  return  of  a  baheat  corput  fued  out  by  the 
ilband  to  bring  up  the  wife,  it  appear  that  he  hath  ufed  hef  ill,  and  fhe  exhibit  articles  of  the  peace 
againft  him>  the  court  will  not  order  her  Co  be  delivered  to  h|in«    Annf;  Gregory *8  cafe,  4  Burr.  199  r.] 

1 

(C)  Of  his  Intereft  ia  her  Eftate  and  Property :  And 
herein, 

1.  Of  the  Real  Eflate  in  her  Right. 

2.  Of  her  Chattels  Real,  or  Leafehold  Interefts. 

4.  Of  her  Perfons^l  Eftate  in  Pofleflion,  and  Chofes  in 


47^. 
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I.  Of  the  Real  Eftate  in  ha  Right. 


icCo.42.    'CROM  the  time  of  the  intennaxriage,  the  law  looks  upon  tk 

Sid^i^*^'  hufband  and  wife  but  as  one  perfoOy  and  therefore  allon 

]Li.  Aiir.     ^  ^^^  ^^^^  ^^  between  them,  which  is  placed  in  the  huiband,ai 

M7-  the  fitted  and  ablefl  to  prcyide  for,  and  gorem  the  family;  and 

for  this  reafcn,  the  law  gives  the  hufDand  an  abfolnte  powq  d 

difpodng  of  her  perfocal  property,  no  ack  of  acr's  being  of  any 

force  to  aJecl  or  transfer  that  which  by  trie   intermarnage  (he 

has  refigned  to  him :  but  the  freehold  and  inheritance  of  the  wife  is 

fnbjeci  to  other  rules  and  regulations ;  Tor  the  hufband  by  tk 

marriage  does  not  become  abfolote  proprietor  of  the  inheritance; 

but  as  the  governor  of  the  family,  is  fo  far  mafber  of  it  as  to  le- 

ceive  the  profits  of  it  during  her  life,  but  hath  no  power  to  mik 

an  abfolnte  iale  of  it  without  her  confent. 

Co.Lit.  3^1.       I^  2  ro^ui  marries  a  woman  fcifed  in  fee,  he  gains  a  irahoUifl 

«.  273.  b.    right  of  his  wife.    [But  it  mud  be  pleaded,  that  the  huiband  and 

fTbl^'hS?'  wife,  in  right  of  the  wife,  were  feifed  in  fee,  not  of  fincd»l|l 

tuMi  mxy     merely.] 

■lake  a  ttaunc  of  the  pr^eife  of  his  wife's  eftit,  for  the  porpole  of  fidlfciiiig  a  comaan  R0K7 
cf  ity  «itfao«C  the  wife's  joirJng  hiai  ia  a  fine.  Robioioa  v.  Ciunauos,  Czui^  00  itacsmi 
O.  Co.  lit.  326.  b.  note.  Pig.  72.  Ro.  Abr.  tit.  Reattwy  (A),  pl«4.]  Whoe  tk  \d- 
utk!  or  wife  arc  atuinied,  and  the  lord  by  ekheat  fiuU  enter,  or  the  king  hate  the  penuiKt  af  tb 
prafio,  «d  how  far  fuch  freefaoid  will  wsrk  a  rauittr  to  the  hufbandy  vi^r  title  Ctmrt^  tf  Etgf^ 

2.  Of  her  Chattels  Real,  or  Leafehold  Interefb. 
7H.6.  i.k      The  marriage  b  a  gift  in  law  to  the  hnfliand  of  all  the  wife's 

351.  [An "  eftates  by  ftatute-mcrchant,  ftatute-ftaple,  elegit,  l:fc.;  and  of 
affiyimrnt  thcfc  hc  may  alonc  difpofe,  forfeit,  or  they  may  be  extended  for 
^^rfdi.  ^^  ^^^ 5  '>'^^  '^  ^^  ^^^^^  ^  difpofition  of  them  in  his  life- 
wife  will       time,  they  {a)  furvive  to  the  wifc^  and  therefore  he  cannot  dcviie 

bind  her,        them. 

chough itbe  j  •  tie 

made  without  a  confideratioo.    So  if  the  wife  has  a  jadgmeory  and  it  it  extended  od  an  ^'f^'T 
hofband  raay  affign  it  without  a  confideratioa :  So  if  a  judgment  is  given  in  tnift  for  a  taat  mki 
marries^and,  by  confeot  of  her  truftets,  is  in  poflei!ioD  of  the  land  extended  thebuAaod  ^'r^ 
over  the  extended  intereft  :   and  by  the  fame  reafon,  if  the  feme  has  a  deuce  to  bold  sad  aijoT  "'^ 
wad!  a  debt  due  to  hei  is  paid,  and  ihc  is  in  poilelfion  of  the  land  under  this  decree,  and  towfii 
huiband  may  afTign  it  wict.rut  any  coDfideration ;  for  it  ia  in  future  of  an  extent.    3  P>  ^^  ^jj 
(a)  The  hufband  is  only  poit'd^ed  of  a  tenn  in  her  right,  uu^hfi  term  or  l^al  intereft  cootiais 
her.     7  H.  6.  2.     Roi.  Abr.  34.2.    Co.  Lit.  351.  V  H^^^  m^ww 


a  R-.ii.  If  a  woman  leflce  for  years  tikes  hufband,  and  hc  after  pitf' 

Abr.  495.     chafeth  a  new  leafe  to  them  both  for  their  lives,  of  the  tt"J 

lands,  this  is  a  furrender  in  law  of  the  firft  term,  and  fl»"  "^ 

the  wife,  becaufe  it  amounts  to  an  aAual  difpofition  thcrcoi 

which  the  hufband  had  power  to  make.  ^  / 

If  the  hufband  poflefled  of  a  term  for  fcventy  years  in  rigjf 
his  wife,  makes  a  leafe  of  thofe  lands  for  twenty  ycarsj  to  W» 
after  his  death,  this  is  good,  and  fhall  bind  the  wife;  ''^^**?i}- 
term  being  but  a  chattel,  hc  had  power  to  difpofcof  '^^^  ^^ 
and  by  confequence  may  difpofe  of  any  lefs  intercft  thcreottt » 
thinks  fit ;  and  this  being  a  prefent  difpofition  which  ke  caw»» 
revoke,  binds  the  interelt  of  the  lands  immediately,  ^^^^^^ 
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takes  ilot  effied  in  pofleffion  till  after  his  death ;  and  therefore  Poph.  5. 97. 
this  difFerB  firom  a  devife  of  fuch  term,  or  any  part  thereof,  by  hs*   Co* 
tte  huiband,  by  hi«  will-,  for  that  not  taking  efFed,  nor  bind-  \'^^^ll^ 
ing  the  intereft  at  all  till  after  his  death,  comes  too  late  to  pre*  Cro'car. 
vent  the  operation  of  law,  which,  at  the  inftaut  of  death,  imme-  344vPiowd. 
diately  cafts  it  upon  the  wife  furviving,  and  fo  defeats  and  deftroys  Eiis.  33/^ 
the  operation  of  the  devife :  but  as  to  the  refidue  of  the  term,  279.  Co. 
whereof  the  hufband  makes  no  difpofition  in  his  life-time,  the  ^'^'  3?o»  •• 
wife,  if  flie  furvives,  will  be  entitled  to  it;  becaufe,  as  to  that,  cbargeiiiu 
the  law  is  left  to  take  place,  as  it  would  have  done  for  the  whole,  8  Co.  97. 
if  he  had  not  prevented  it  by  fuch  his  difpofition  of  part ;  but  if  ^^^^-  ^^* 
the  hufband  had  granted  away  the  whole  term  upon  condition,  ^  cJ^b. 
and  died,  though  the  condition  were  afterwards  broken,  and  his  279.  3Keb. 
executors  entered  for  breach  thereof,  yet  would  the  wife  be  for  *^'  Y^"^; 
ever  barred  to  claim  any  intereft  in  the  faid  term,  becaufe  there  u  JppcaA'* 
was  a  total  difpofition  thereof  by  the  hufband  in  his  life-time,  and  by  aU  die 
the  breach  or  non-performance  ofthe  condition  was  perfe£lly  con-  ^^"h*c 
tingent  and  uncertain :  befides,  that  the  breach  of  the  condition  hap-  if  the  huf- 
pened  not  till  after  his  death,  and  fo  the  difpofition  continued  perfect  band  maket 
and  uninterrupted  during  his  life  \  for,  if  the  condition  had  been  1^%*^^ 
broken  during  his  life,  and  he  himfeif  had  entered  for  breach  thereof,  wife^s  term, 
it  might  be  a  great  queftion  if  the  wife  furviving  (hould  not  have  rendering 
the  term  after  his  death,  becaufe,  by  his  re-entry,  for  the  con-  ^^^^ 
dition  broken,  he  is  reftored  to  the  whole  term  injiatu  quo  i  and  hisexecuton 
then  being  poflefled  of  it  in  right  of  his  wife,  as  he  was  before,  it  ^^  bave 
feems  but  reafonable  the  wife  ftiould  have  it,  if  flie  furvives  the  huf-  notthew?fc^ 
band,  as  (he  would  have  had  if  no  fuch  difpofition  had  been  made,  though  ihe  * 
fince  that  difpofition  is  now  defeated  and  gone:  alfo  fuch  term,  ^"^'^^/]f" 
whereof  the  hufband  is  pofTefled  in  right  of  his  wife,  may  be  ex-  caufc  not  " 
tended  for  the  debts,  or  forfeited  for  the  crimes  of  the  hufband,  party  or  pri- 
for  thefe  are  legal  difpofitions  thereof,  which  (hall  bind  the  wife;  ]lfl^^. 
but  if  the  hufband  (hould  grant  a  rent,  common,  (5*r,  out  of  fuch  ^^^  rcnt°ta 
term,  and  die,  this  would  not  bind  the  wife  furviving,  becaufe  not  incident 
the  term  or  pofTefFion  itfeif  being  left  to  come  entire  to  the  wjfe,  '°  ^^^  "• 
air  intermediate  charges  or  grants  thereout  by  the  hufband  deter- 
mine with  his  death ;  for  the  title  of  the  wife  to  fuch  term  hath 
relation  to  the  time  of  their  intermarriage,  and  fois  paramount  to  all 
collateral  charges  or  grants  made  thereout  by  die  hu(band  after:  but 
a  grant  by  the  hufband  of  the  herbage  or  vefture  of  fuch  land  which 
he  held  in  right  of  his  wife  for  years,  will  be  void  after  his  death, 
becaufe  they  are  part  of  the  land  itfeif,  and  not  collateral  to  it. 

If  the  hufband  and  wife  be  evifted  of  a  term  which  he  hath  in  Co.  Lit,  ^0 
right  of  his  wife,  and  the  hufband  bring  an  ejeftment  in  his  own  ^'  ^^' 
name,  and  have  judgment  to  recover,  this  makes  an  alteration 
in  the  term,  and  vefts  it  in  the  hufband ;  becaufe  not  making  his 
wife  a  party  to  the  recovery,  he  takes  the  whole  wrong  to  be  done 
to  himfeif;  and  confequently,  if  he  recovers,  it  muft  be  by  virtue 
of  that  right  whereof  he  was  difpofTeiTed. 

If  a  term  for  years  be  granted  to  a  feme-covert  and  another ;  or  Piowd.  413 
"  a.feme-fole  and  another  be  jointenants  of  a  term  for  years,  and  C0.Lit.185 
<he  feme  tdke  huiband^  yet  in  both  cafes  the  jointcnancy  ftill  con« 

tinues ; 
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tunes  t  tor  fbc  flutiugc  ifwfcrs  tio  kifczsiicc  or  jHrtJtMjM  oi  Sg 
b«t  ^ifcs  tfachofband  dbs  Cme  power  Us  vife  bad  bdoKC,  by  an 
achni  difpofoioB  of  ber  motety  to  bvedk  dhe  jiwUriuncy,  sai 
bbid  bis  wife's  mfcrcft  tbcmi  i  bol  wtfBost  fixb  <iii|MMifioo  oic 
jciotnaixy  contuiMSi  and,  if  tbe  baflaiirf  <fies»  tbc  whole  flaB 
go  accordingly :  ib  if  focb  joictciBais  ave  oeftcd  of  the  tcmi,  die 
wife  fluli  join  with  tbc  hnfhand  and  tbc  ocbcr  jcxntexaatiiftcjeft- 
ineiit,  and  die  wife  (hall  bare  judgmeat  to  icuiffti  as  well  as  die 
hnibar.d  ;  and  if  in  f Bca  cafe,  bc^ic  any  adnai  diipnfilion  andr 
bf  die  huib^nd^  his  wife  die,  tbc  wbole  tenn  (hall  go  to  the  fv- 
Tiring  jointcnant,  and  no  pan  dmeof  to  tbe  hnOnnd  ;  faccadlty 
thxmgh  die  hoiband,  if  he  fonrivcs,  is  by  law  to  ba»c  an  *'^f*«*H 
leal  and  pcribnal  of  his  wif e'sy  and  diis  tenn  was  a  *'>»^**H  ical, 
yet  the  drk  of  die  other  jointeilant,  to  bare  tbe  whole  by  fvnri- 
Torfbip,  coming  at  die  fame  mflant,  and  being  tbc  elder  tid^ 
(hail  prerail  againtl  the  hufband. 
Cra.  TTx*  A  krafe  was  made  to  the  hnfband  and  wife  fior  years,  tbey 
^rz.  i>^  enter,  and  the  ledbr  afterwards  enfeo&  the  hoibasd.  who  dies 
mcxiT,  s  ia  fcifed,  the  wife  funrires  and  diims  the  term  ;  and  betwLu  her  aad 


ca^  of -.iK  die  heir  of  die  huihand  die  dxfpote  was.  Whether  the  term 
^[f^  .^  cxtinguifhed  ?  And  per  totam  Curiami^  by  acceptance  of  dke  fisoC- 
if  the  term/  ment  die  huiband  hadi  furrendered  the  term,  and  then  it  is  cztin- 
kiffcttcafe,  guifhed,  and  the  wife  barred  of  any  dde  thereto;  hot  tbey  held 
fntrrrAt^}  that  it  would  haYC  been  otherwife  'd  the  conreyance  bad  been  to 
Ucajfe  .he  the  hufband  by  bargain  and  fale  enrolled,  or  by  fine ;  for  tbde 
ltai>  forns  meddle  not  with  the  pofieflion,  but  only  carry  fuch  intezeft  as  die 
Burria^r  tcverfloner  bad  in  bun,  and  then  the  huiband  might  bare  tbe 
mtcn  :.  ere  term  in  right  of  his  wife,  and  the  inheritance  in  his  own  right ; 
rnKt^marc-  jj^  j,^  ^^  feoflment  he  admits  the  kfibr  to  have  power  to  come 
K&^id  mi  upon  the  pofieflion  to  make  livery;  which,  if  the  term  flionld  ftand 
wire,  the  in  his  way,  he  could  not  do;  and  therefore  fucb  admittance 
koibana        amounts  lo  a  furrender  thereof. 

cmnot  be 

£iid  to  be  pofT:!'^  thereef  in  her  nrht,  mafe  than  in  his  own,  hat  bodi  are  poflcfled  hj  entifctitff 

tfaexefsre  it  ibould  Ikbi  in  liut  cafe  likswife,  dut  &he  torn  would  be  nosed. 


PL3C4.  A  hufband  poiTeflcd  of  a  term  for  years  in  right  of  his  wifie, 
with  remainder  to  himfelf  in  fee,  by  deed  enrolled,  bargains  and 
fells  die  land  for  money,  and  dies,  and  his  wife  enters,  clainusg 
the  relidue  of  the  term ;  and  the  opinion  of  the  book  feems  to  bcp 
that  her  claijn  was  good ;  for  though  a  feofiinent,  in  fucb  cafe, 
by  the  hufband,  would  have  pafTed  the  term  which  he  had  in 
right  of  his  wife  by  way  of  union  and  extinguifhment ;  yet  by 
P)owd,  423.  bargain  and  fale  nothing  pafleth  but  a  ufe  ;  and  by  creation  and 
grant  of  the  ufe,  the  term  which  he  had  in  jure  uxorit  fhall  not 
pafs ;  fo  that  this  being  no  difpofition  of  the  legal  intereft  of  the 
term,  but  only  of  a  ufe,  (which,  in  refped  of  his  inheritance  ia 
remainder,  he  might  well  create,)  this  was  good  as  to  the  tenn 
during  the  life  of  the  hufband  only;  and  then  the  wife,  after  his 
death,  (hall  have  die  leafe  difcharged  of  it,  as  if  the  hufband  had 
granted  a  rent,  tfr.  out  of  the  wife's  term;  but  if  there  had 
been  the  words  gyant^  ^Jl'^'h  ^^  2iny  other  word  which  wotild 

bare 
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liave  pafled  the  legal  intereft  of  the  term,  this  would  have  barred 
the  wife)  but  the  words  bargain  and  fell^  by  27  H.  8.  c.  16.9 
;ouId  have  no  operation  to  raife  a  ufe  which  Qiall  be  executed  in 
poflefiion^  but  only  out  of  the  reverfion  whereof  the  hufband  was 
fcifedy  as  the  ftatute  fpeaks  ^  and  therefore  this  being  a  term  in 
px>fs  whereof  the  hufband  was  not  feifed,  but  only  poflefled,  the 
i»rgain  and  fale  paffed  only  a  ufe  thereof  at  common  law,  and 
lot  by  virtue  of  that  ftatute ;  and  then  not  being  executed  in  pof- 
feiHony  the  ufe  at  common  law,  which  was  collateral  to  the  land, 
Sell  off*  with  the  death  of  the  hufband  who  created  it,  as  other 
:oUateral  charges  of  his  would  do ;  and  by  confequence,  the 
srife's  title  to  the  reCdue  of  the  term  continues  good  :  but  if  the 
tiufband  had  been  pofTefied  of  fuch  term  in  grofs  in  his  own 
right,  without  an  inheritance  in  him,  and  had  made  a  bargain 
md  fale  thereof,  though  this  would  not  have  been  executed  by 
the  ftatute  in  pofTefiicn,  for  the  reafon  before-mentioned  \  yet  it 
Bvould  have  pafled  a  ufe  at  common  law,  which  would  have 
EXiade  him  truftee  in  equity  for  the  bargainee. 

If  a  man  marries  a  woman  who  has  a  term  for  years  fettled  on  Roll.  Ahr. 
lier  in  truft,  the  hufband  may  as  well  difpofe  of  this  trufl,  as  if  343-  L4n«» 
the  legal  intereft  was  in  her  {a).  [t«f  ^^ " 

Cine,  that  the  hulband  Is  entitled  to  difpofe  of  the  truft  of  thewife*s  term,  equally  with  the  term  itfelf ; 
ud  that,  whether  ic  be  the  truft  of  a  prefent  aAual  and  vefted  intereft  in  the  term  ;  Pre.  Ch.  418. 
PaAor  V.  S^myne,  2  Vern.  270.  Bates  v.  Dandy,  2  Atk.  207.  ;  or  of  a  poiiible  or  contingent  in« 
terefty  if  it  it  a  legal  iniereft,  that  is,  fuch  an  intereft  as,  upon  the  determination  of  the  prevloua 
Bftate,  or  the  happening  of  the  contingency,  will  immediately  veft  in  pofleffioh  in  tlie  wife ;  unlefs, 
perhaps,  in  thofe  cafes  where  the  poiTibiiity  or  contingency  is  of  fuch  a  nature,  that  it  cannot  happen 
luring  the  hufband 's  lifetime.  Co.  Lit.  46.  b.  loCo.  5i.a.  Hutt.  17.  x  Salk.  326.  But  it  it 
in  exception  to  this  rule,  at  leaft  in  equity,  that  if  a  future  or  executory  intereft,  in  a  term  or  other 
:hattcl,  be  provided  for  the  wife,  with  the  confcnt  of  the  huft>and,  the  hufband  cannot  difpofe  of 
t  from  her ;  as  it  would  be  abfurd  and  unfair  in  the  higbeft  degree,  that  he  fliouid  be  allowed  to  defeat 
h\%  own  agreement.  But  this  fuppofeth  the  proyifion  to  be  made  before  mwxz^t  \  for  if  it  be  made 
Tmife^utmt  to  the  marriage,  it  ic  a  mere  voluntary  aft,  and  void  againft  an  aflignee  for  a  valuable  con&« 
leration.  Doyly  v.  Perfull,  1  Ch-  Ca.  ^^^*  Turnet's  cafe,  i  Vcrn.  7.  Pitt  v.  Hunt,  id*  iS« 
Walter  ▼•  Saunders,  x  £q.  Ca.  Abr,  58*    Co.  Lit.  351*  b.  note.] 

3«    Of  her  Perfonal  Eftate  in  PofTefilon,  and  Chofes  in  AAion, 

All  the  perfonal  eftate,  as  money,  goods,  cattle,  houfehold  Doa.  an4 
Furniture,  ti^r.,  that  were  the  [b)  property,  and  in  the  pofleffion  ^^^'  ^|^ 
;>f  the  wife  at  the  time  of  the  marriage,  are  aftually  vefled  in  the  Lit.  351. 
iiulband}  fo  that  of  thefe  he  may  make  any  difpofition  in  his  (^)  And 
ifc-timc,  without  her  confent,  or  may  by  will  devife  them,  and  ^^3^^^^^ 
3icy  (hall  without  any  fuch  difpofition  go  to  the  executors  or  ad-  fonai  which 
niniftrators  of  the  hufband,  and  not  to  the  wife,  though  (he  fur-  ^c  ^^  >a 

»  ^ardian  in  focage,  &c*  Aall  not  go  to  the  holhand.  Co.  Lit.  351.  But  a  bare  pofTeOion  of  per.. 
Eboal  goods  is  not  by  the  marriage  given  to  the  huft)and  ;  for  if  goods  are  bailed  to  a  feme  fole,  or  if 
be  §Ms  goods,  and  after  marries,  the  aAion  of  detinue  muft  be  brought  againft^both  hufband  and  wife. 
^o*  Lit*  351.  The  civil,  or  icarce  any  law,  gives  fo  great  a  power  to  the  hufl>and  over  the  eftate  of 
Jae  wife,  as  tbe  common  law  does.  Sid.  ixi.  by  three  Judges  arguendo,  [The  wife's  paraphernalia 
ircy  by  the  common  law,  excepted  out  of  the  power  of  the  huft)and,  fo  that  he  cannot  devife  them. 
I  P«  WflU.  719.  But  by  articles  before  marriage,  exprefsly  barring  her  of  every  thing  flie  can  claim 
fut  of  her  hulband*s  eftate  by  common  law,  cuftom,  or  otherwife,  the  hufband  is  entitled  to  thefet 
t  Atk.  642*  It  feemeth  doubtful,  whether  the  paraphernalia  are  exempted  from  the  claim  of  Cfe« 
fitnrv*  %  Afkf,  79.  Ambl.  #.  %  Vfs.  7.  Her  flecdTAry  appirel  certainly  is.  ft  Bl.  ComiD.  4361 
V  Atk.  105.  j 

But 
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t.^l.      But  chofes  in  adion,  as  debts  due  to  tli^  wife  by  cUtgation^ 
Lx86.  {^^^^  which  are  to  be  demanded  by  aflion^  diough  diey  are  like- 
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tfaegoodtofa  ^^^  ^o  ^^^  vefted  in  the  hufband,  that  he  may  reduce  them  into 
lemcioieare  pofleffion ;  yet  if  he  dies  before  any  alteration  made  by  hinni 

fe^  ^^  *^y  ^^^'  8^  ^^  ^'®  ^^^^^  "^^  ^^  ^^^y>  without  fudi  alteratioo, 
another  bj  funrive  to  the  huiband  upon  the  death  of  the  wife^  or  he  have 
tioTcr  or       any  right  to  them,  but  as  he  is  entitled  as  (a)  adminifbrator  to  hb 

lailmcnty  -r 

and  (he  mar.  ^'*^- 

rits,  the  property  which  continued  in  the  wife  it  veiled  In  the  hulband,  tnd  he  alone,  witlioat  his  m^kt 
nay  bring  detinoe  ibr  them.  Sid.  172.  Keb.  64.U  Moor,  2^.  pi.  85.  Vent.  261*  %  Ler.  X07. 
£ln  equity  I  a  fettlement  made  before  marriage,  if  made  in  conitdcratlon  of  the  wife^t  foiCuiie,  ea&tlei  ife 
leprefentative  of  the  huiband  dying  in  the  wife**  lifetime^  to  the  whole  of  her  things  in  adkm  ;  b«t  it 
liath  been  iaid,  that  if  it  is  not  made  in  conlideration  of  her  fortune,  the  furviving  wife  will  be  en- 
titled to  the  things  in  a^ion,  the  property  of  which  hath  not  been  reduced  into  pofleffion  by  the 
lioftand  in  his  lifetime :  fo,  if  it  is  in  confideration  of  a  particular  part  of  her  fortune^  fuch  of  flieilfaiB|i 
in  adion,  as  are  not  comprifed  in  that  part,  it  hath  been  faid,  funrive  to  the  wife.  Cleland  ▼•  Cklasd, 
Pr.  Ch.  63.  a  Vern.  50a.  Adams  ▼.  Cole,  Ca.  Temp.  Talb.  168.  In  the  cafe  of  Blocs  v.  the 
Countefs  of  Hereford,  a  Vern.  501*,  a  fettlement  was  made  for  the  benefit  of  the  wi^  but  00  mce- 
lion  was  made  of  her  perfonol  eftate.  Lord  Keeper  decreed,  that  it  fliould  belong  to  the  reptefentauict 
of  the  huiband  ;  and  faid,  that,  in  all  cafes  where  there  was  a  iettlement  equivalent  to  the  wife's  psr- 
lion,  it  ihould  be  intended  that  he  is  to  have  the  porcion,  though  there  be  no  agreoment  for  tbsc  par> 
pofe.  £q.  Ca.  Abr.  69.]  («)  Adminiftration  of  right  is  to  be  granted  to  the  huiband.  t  RoL  Abr. 
910.  And  by  the  ilatute  29  Car.  a.  c.  ?•  f  25.  it  is  ena^ed,  that  tbt  ftutute  of  difir^miiBnt  p$U 
99t  exttrnd  to  the  ijlatet  tffeme  ccverts,  [And  the  rpprefentatiTe  of  the  huiband  is  entitled  as  much  ta 
this  fpecies  of  his  wife^s  property  as  to  any  other;  for  the  right  of  adminiftiation  follows  the  nghccf 
eftate  ;  and  ought,  in  cafe  of  the  huiband's  death,  after  the  wife,  to  be  granted  to  the  holbaad*s  oHt 
of  kin.  Bacon  V.  Bryant,  Vin.  Abr.  tic.  Executon  (K),  pi.  15.  Humphry  ▼•  BuUea,  sM^  P^*M* 
Elliot  V.  Collier,  3  Atk.  526.  i  Vez.  15.  i  Wilf.  168.  Bouchier  ▼.  Taylor.  Harsr.  LtfV  Traft, 
4737*  Br.  Rep.  414.  if,  therefore,  admin'ftration  de  hems  non  of  the  wife  be  granted  to  nny  thU 
pwfon,  he  is  a  truibe  for  the  reprefentative  of  the  huiband.  Squib  ? .  Wyn,  i  P.  Wms.  378.  On 
V.  Rees,  m/.  381.  J 

Bof?ii  V.  [Money  due  upon  mortgage  is  confidercd  as  a  thing  in  a^UoOy 

^'S^w'       and  fubje£l  to  the  difpofal  of  the  hufband  only,  whether  it  be  2 

1.  P.  Wms.  ^     '      c  c^  .r         1  1    •     ^i  r       r 

4078.  Bates  mortgage  111  fee  or  for  a  term :  for  though  in  the  cafe  ot  a  mort* 
▼.  Daiidy,  gage  in  fee,  the  legal  fee  of  the  lands  in  mortgage  continues  b 
«  Atk.  208.  ^j^g  ^.f^^  Qj^  jg  Yixxt  a  truftee,  and  thp  truft  of  die  mortgage  fot 

lows  the  property  of  the  debt.] 
Roll.  Abr.         If  a  feme  fole  obligee  marries,  and  the  hufband  makes  a  letter 
i<L*  GoSf!  ^^  attorney  to  J.  S,  to  receive  the  money,  who  receives  it  accord- 
360.  ingly,  and  the  feme  dies,  the  hufband  Hiall  haye  an  a&ion  of  ac- 

count for  the  money  j  for,  by  the  receipt,  diis  was  become  % 

thing  in  pofleffion. 
Goldf.  t6o.       If  a  legacy  be  devifed  to  a  feme,  who  takes  hufband,  and  the 
Roll.  Abr.    baron  makes  a  letter  of  attorney  to  J.  S.  to  receive  the  legacf« 
^  and  he  receives  it  accordingly,  iliis,  by  his  receipt,  is  become  the 

chattel  of  the  huiband. 
Moor,  452.       So  if  the  baron  and  feme  had  macfe  a  letter  of  attorney  ta 
Roll.  Abr.     y^  5,  ^o  receive  the  legacy,  and  he  had  received  it  accordingly, 
^oi'dViSQf  "y  ^'^^5  receipt  this  ceafes  to  be  a  thing  in  afiion,  and  is  become 
160.  a  thing  in  pofTefTion ;  and  the  hufband  or  his  executor,  after 

the  death  of  the  feme,  may  have  an  account  upon  this  receipt 

again  ft  J.  S. 
{h)  Squib  V.       In  one  cafe  {h)  it  is  ruled,  that  a  voluntary  aflignmcnt  by  the 
w^"'  /^g-   hufband  of  the  wife's  rh/es  in  aSfiorif  though  void,  as  between  the 
"'■*'*   hufband  and  the  afl'ign^^e,  will  yet  have  the  effeft  of  altering  the 

property,  as  between  the  huiband  and  wife.     But  it  fceoietb  to 

be 


be  ttow  fettled  (a),  that  the  hufband's  affignmcnt  In  fuch  cafe  («)  Bates  ▼. 
muft  be  for  a  valuable  confideration,  and  that  beyond  the  Con-  ^  Atk'ior. 
lideration  the  aflignment  will  not  bind  the  wife  furviving.  jewfon  ▼. 

MoulfoQi  /</« 
4x7*  Saddiogton  ▼•  Kinfman,  i  Br.  Ch.  Rep.  44*  Voionteers  and  general  aflignees  (whether  by  opera* 
tioa  of  Uw,  or  otherwife)  are  rubjcft  t9  the  fame  equity,  with  refptdl  (o  die  wife's  property,  as  the  hulban4 
Is.  %  Atk.  410.  1  P«  Wms.  382.  4  tt,  Ch.  Rep*  1 39.  It  doth  not  feem  to  have  been  yet  determined, 
that  a  court  of  equity  will  interfere  and  interrupt  the  legal  right.of  the  huiband)  or  of  fuch  ailignee  >,  whert 
they  can  get  pofleffioii  of  the  wife's  property  without  the  lid  of  the  court.  Winch  v.  Page,  Bunb.  86* 
Anon*  Pr.  Ch.  548.  Harrifon  v.  Buckle,  i  Str.  248.  Gardner  v.  Walker,  iJ,  503.  Jewfon  v. 
Monlfon,  a  Atk.  410.  ;  bvt  where  the  property  is  a  fubjed  of  equitable  jurifdidicn,  where  they  ate 
obliged  to  go  into  equity  in  order  to  enable  them  to  recover  it,  there  the  cour*  will  oblige  them  pre* 
Tioufly  to  make  a  provifion  for  the  wife.  Jacobfon  ▼.  Williams,  i  P.  Wms  3S2.  But  as  againft  aa 
-  Bffisnee  of  fome /tfr/irjfiStfr  chofe  in  aAion,  or  truft  term  of  the  wife,  for  z  full  vahable  confidtration^ 
fuch  et)ulty,  it  feemech,  doth  not  arife.  But  fee  Sir  Edward  Turner's  cafs,  i  Vern.  7.  Pit  v.  Hunt, 
$J»  18.  Tudor  ▼.  Sanisne,  2  Vern.  276.  Packer  ▼.  Wyndham,  Pr  Ch.  412.  Walter  v.  Saunders« 
I  Eq*  Ca.  Abr.  58*  pi.  5.  Bates  v.  Dandy,  2  Atk.  207.  Pope  ▼•  Crafliaw,  4  Br.  Ch.  Rep.  326. 
^u.  Whether  in  thefe  cafes  of  fariicular  affignments,  any  diftindkion  hath  been  made  be:ween  a  crtt(t 
tcrsny  and  a  chofe  in  adion  of  tne  wife  ?    Cox*s  note  in  i  P.  Wms.  459. 

» 

The  intereft  of  the  wife's  feparate  property  is  always  payable  2Ve«.36K 
to   the  hufband  if  he  maintains  the  wife.     But  {h)  where  he  (^)  3  Atk. 
receives  a  great  part  of  her  fortune,    and   will  not  fettle  the  *^' 
reft,   a  court  of  equity  will  not  only  flop  the  payment  of  the 
Kfidue  of  her  fortune,  but  will  even  prevent  him   from   re- 
ceiving the  intereft  of  the  refidue,  that  it  may  accumulate  for  her 
benefit* 

If  truftees  pay  the  wife's  feparate  fortune  to  the  hufband,  it  is  Pr.Ch.4f4. 
irrecoverable.  Squire?. 

Dean,  4  Br.  Ch.  Rep.  32$* 

As  to  what  things  (hall  furvive  to  the  wife,  and  what  go  to  the 
hnlband's  executors,  fee  tit.  Executors,  (H.  4.}  As  to  the  fepa* 
rate  property  of  the  wife,  v/'tif  infra.'^ 


(D)  Of  the  Huflband's  Right  to  Things  accruing  to 

the  Wife  during  Coverture. 

pjUSBAND  and  wife  are  confidered  as  one  perfon  in  law,  and  Co.Lit.35;r* 
■^^  as  having  but  one  will  between  them,  which  is  feated  in  the  p*"^^  "^* 
hnfband  as  the  head  and  governor  of  the  family  j  and  therefore  when  tiu>r 
[Ihe  law  gives  him  the  fame  right  over  any  real  eftate  accruing  to  cannot  uke 
he  wife  during  coverture,  as  if  flie  were  feifed  of  it  before  ^Jj"jj^**'^ 
narriage  \  fo  of  chattels  real  accruing  to  the  wife :  it  alfo  gives  ^Jmtnamu 
kim  an  abfolute  power  over  any  perfonal  eftate  or  intereft  accru-  anJ  Tenants 
Ing  to  the  wife  by  gift,  devife,  or  her  labour.  '"  Cwancn. 

IndMiatus  ajfumpfit  was  brought  by  hufband  and  wife  agaiiift  Canh.  7.^u 
ic  defendant,  in  which  they  declared,  that  he  was  indebted  to  ^*^^*  y^i 
them  in  fuch  a  fum  of  money  for  periwig-makers'  work  done  by  ^  Mod.  1^6! 
*te  wife,  ad  damnum  ipforum  f  and  on  demurrer,  judgment  Was  S.c.  Buclc 
:iven  againft  the  {daintifis;  for  this  being  a  general  indebitatus  p^tj^^^^' 
^rmg^r  implied  by  law,  the  law  will  not  (^7  imply  any  promife  (^^  But  if  a 
^ade  the  wife,  for  (he  is  a  fervant  to  the  hufband,  who  is  at  all  fpeciai  iiM* 
kc  charges  in  furnilhing  hair,  &fr.,  and  therefore  the  law  implies  f^""l'j^ 
Vol.  L  I  i  ijiat  ^***'^ 
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beenbroaght  that  the  promlfe  was  made  to  him  only^  for  breach  of  whidi  Ut 

on  an  ex-       j^j^jj^  OUght  tO  haVC  fucd. 

pi  eft  pro-  ® 

mife  made  the  wife,  it  feems  it  would  be  good,  though  tbej  Ixad  both  joined.     yUe  Cm,  Elis.  6x*  ^ 

Cro.  Jac.  77.     Cro.  Car.  439.     2  Sid.  128. 

S«lk.  115.  If  a  feme  covert  fues  a  woman  in  the  fpiritual  court  fisr 

Raym.  tx'  ^^^^^^^7  ^^^^  ^^^  hufband,  and  obtains  a  fentence  againft  her 
iftMod.S9i.  and  cofts,  the  hufband  majr  releafe  thefe  cods^  for  the  marriage 
5  Mod.  69.  continues,  and  whatever  accrues  to  the  wife  during  coverture 
U^Md'the  ^^^ongs  to  the  hufband :  P^  Holt,  Ch.  Juft.,  on  a  motioa  for  a 
wife  of  Co-   prohibition. 

loneL.Hewibn* 

Roll.  Rep.  But  if  the  huiband  and  wife  be  divorced  a  menfd  fs^  ioro^  and 
426.3Buift.  the  wife  have  her  alimony  and  fue  for  defamation  or  other 
Abr!  343.'  injury,  and  there  have  cofts,  and  the  hufband  teleafe  them  ;  this, 
a  RoU.  Abr.  (hall  not  bar  the  wife,  for  thefe  cods  come  in  lieu  of  what  (he 
^9^  hath  fpent  out  of  her  alimony,  which  is  a  feparate  maintenance, 

and  not  in  the  power  of  her  hufband. 
Salk.  115.  A  legacy  was  given  to  a  feme  covert,  who  lived  {a)  fcpa- 
Vcm  161  ^^^^  ^'^^"^  ^^^  hufband,  and  the  executor  paid  it  to  the  feme, 
Decreed  in'  and  took  her  receipt  for  it ;  yet,  on  a  bill  brought  by  the  hufband 
Chancery,  againft  the  executor,  he  was  decreed  to  pay  it  over  again^  with 
fuchftpa-     in^rexi. 

ration  had  been  by  agreenunt,  and  the  agreement  and  feparate  maintenance  decieed  in  Chancery  ?  If 
huJband  and  wife  are  divorced  a  men/a  Qf  two^  and  a  legacy  is  left  to  her^  thehoibaiid  may  icfeafe  k. 
Roil.  Abr.  343.  %  Roll*  Abr.  301.  Moor,  665.  Cro.  fiis.  908.  Noy,  45.  Roll.  Rep.  426* 
3  Bttlft.  264.  Salk.  115-  pi*  4.  [But  in  an  anonymous  cafe,  9  Mod.  43.,  the  hufband,  tboi%jb 
a  menfaet  tore  i  and  though  the  wife  had  alimony,  was  reftraincd  by  injunction  from  felling  a  tei 
belonged  to  the  wife.  And  in  Newfome  v.  Bowyer,  3  P.  Wms.  37.,  it  was  holden,  that  the 
l>eing  attainted  of  felony,  and  pardoned  on  condition  of  tranfportation  ;  and  the  wife  beomaiog 
wards  entitled  to  fome  perfonal  eftate,  as  orphan  to  a  freeman  of  London,  it  belonged  to  her  at  a 
lole.]  Though  a  man  may  by  deed  or  will  give  any  thing  in  truft  P>r  the  feparate  ufe  of  a  feaoe-ct 
•fld  this  ihall  be  out  of  the  power  of  the  huiband  ;  [yet  it  was  formerly  very  moch  doubted,  « 
the  fieme  could  take  an  eftate  to  her  feparate  ufe,  unlefs  truHee*  were  interpofed*  Harvey  v.  Harvcr, 
a  Vera.  659.  i  P.  Wms.  126.  S.  C.  Surton  v.  Pierpoint,  2  P.  Wms.  79.  But  in  Bemaen  «. 
Davis,  A  P.  Wms.  316*,  it  was  holden,  that  where  one  devifed  lands  in  fee  to  his  daoghtCTy  beiag  a 
leme  covert,  for  her  feparate  ufe,  without  appointing  any  truflees,  it  fhould  be  a  truft  In  the  haibaod^ 
for  that  there  is  no  difference  where  a  truft  is  created  ^y  a^  of  the  paity,  and  where  by  ad  of  iaw  ;  aal 
fo  it  it  was  decreed  in  Rolfe  v.  Budder,  Bunb.  1S7.  Darly  v.  Daily,  3  Atk.  399.  And  equity  nil 
not  only  raife  a  truft,  where  the  objed  of  the  gift  is  to  the  feparate  uie  of  the  wife,  but  wUl  alio,  ' 
the  nature  of  fome  gifts,  infer  them  to  be  to  the  feparate  ule  of  the  wife.  Graham  v.  1m 
3  Atk.  393*  As  to  agreements  by  the  hufband  after  marriage  by  which  the  wife  claims 
•ftate,  it  was  formerly  underftood  that  the  wife  tnuA-  take  through  the  medium  of  truftces,or 
not  immediately  from  her  huiband  ;  for  unlefs  by  particular  cuftom,  as  by  the  coftom  of  YWrk,  (Fc 
Pfefcription,  6i*  Br.  Cuftom,  56.)  a  feme  covert  is  incapable  of  taking  any  thing  by  the  gift  ot  1 
huiband,  Co.  Litt.  3.,  except  by  will,  Litt.  ^  168.  See  alfo  Moyfe  v.  Giles,  a  Vem.  3S5.  Bea 
^.  Beard,  3  Atk.  ya.  But  in  Lucas  v.  Lucas,  3^  Atk.  270.,  Lord  Hardwicke  obierved,  that  m 
•quity,  gifks  between  huft>and  and  wife  had  been  often  fupported,  though  die  law  does  not  aSlov  dK 
property  to  pafs.  See  Slanning  v.  Style,  3  P.  Wms.  3 '4-;  and  Calmady  v.  Calmady,  there  died. 
Bletfow  ▼.  Sawyer,  i  Vem.  245.  Moore  v.  Freeman,  Bunb.  205. ;  and  Mitchell  v.  Mitchelj,  therr 
cited.  Bell  v.  Hyde,  Pr.  Ch.  328.  Gilb.  £q.  Rep.  83.  Pybus  v.  Smith,  3  Br.  Cb.  Rep.  34a. 
ix>rd  Hardwicke,  indeed,  alluded  to  cales,  in  which  the  courts  would  not  fupport  fiacb  gifts  ;  b«jit  tbiefe 
leem  to  be  where  their  allowance  would  prejudice  creditors,  blanning  v.  Style  j  and  where  the  gittii 
of  the  whole  of  the  hufl>and*s  eftate,  Beard  ▼.  Beard,  3  Atk.  72.  But  though  the  wife  may  takes 
ieparate  eftate  from  her  hufband,  and  even  have  a  decree  agaioft  her  hufband  in  refpcA  of  fuch  cfiatis 
Cecil  V.  Juxon,  x  Atk.  178. ;  yet,  if  ftie  do  not  demand  the  produce  during  his  llfc-tiine,  aaid  ha 
maintaiti  her,  an  account  of  fuch  feparate  eftate  ihall  not  be  carried  back  beyond  the  year.  Pcwdl  ^ 
Hankcy,  2  P.  Wms.  8a.  Thomas  ▼.  Bennet.  a/.  341.  Fowler  ▼.  Fowler,  3  P.  Wms.  355.  Ledl 
Townfend  v.  Wyndham,  %  Vet.  7.  Ptttcock  ▼•  Monk,  id*  190*  Bl^grave  v.  Blagrave»  Mich-  t7^ 
This  rule^  however,  proceeds  on  the  notion  of  the  wife^s  confent :  but  if,  during  the  hufband^s  iiie> 
time,  ihe  demand  fuch  account,  and  he  promife  to  pay  whatever  is  due  to  her,  ihe  (hall  be  alhamtd  ni 
fome  upon  his  tftace,  aa  a  creditor,  for  the  amount.  Ridout  v.  Lewis,  i  Atk.  «^t  Coaatels  af 
Varwiek  v.  fdwarvU,  t  £q.  Ca.  Abr.  140.  pi.  7.    FoabL  aotes  qo  £q*  Tr.  949  5- J 
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(E)  Of  the  Wife's  Ads  and  Agreements  before  Mar- 
riage; in  what  Cafes  revoked  and  made  void  by 
the  Marriage, 

t^T  the  marriage  the  hufband  and  wife  become  one  perfon  in  4  Co.  60. 
^  law,  and  therefore  fuch  an  union  works  an  extinguifhment  ^^^'  '^' 
or  revocation  of  feveral  afts  done  by  her  before  the  marriage  j  co.  Lit.  55* 
and  this  not  only  for  the  benefit  or  the  hufband,  but  likewife  Hcti.  71. 
of  the  wife,  who,  if  (he  were  allowed  at  her  pleafure  to  re-  ^"'•^w. 
fcind  and  break  through,  or  confirm  feveral  afts,  might  be  fo  far 
influenced  by  her  hufband,  as  to  do  things  greatly  to  her  difad- 
vantage. 

But  in  things  which  would  be  manifeflly  to  the  prejudice  of  j  Co.  10; 
both  hufband  and  wife,  the  law  doth  not  make  her  afts  void ;  ^"^^'* 
and  therefore  if  a  feme  fole  makes  a  leafe  at  will,  or  is  lefTee  at  ,6»!    Co/ 
will,  and  afterwards  marries,  the  marriage  is  no  determination  Lit.  5;. 
of  her  will,  fo  as  to  make  the  leafe  void;  nor  can  Ihe  herfelf  ^^°' C*'- 
without  the  confent  of  her  hufband  determine  the  leafe  in  either  ^^^ 
cafe. 

So  where  a  warrant  of  attorney  was  given  to  confefs  a  judg-  Salk.  117. 
mcnt  to  a  feme  fole  ;  the  court  gave  leave,  notwithflanding  the  P^  9* 
marriage,  to  enter  up  judgment,  for  that  the  authority  fhall  not 
be  deemed  to  be  revoked  or  countermanded,  becaufe  it  is  for  the 
buiband's  advantage  $  like  a  grant  of  a  reverfion  to  a  feme  fole^ 
wh^  marries  before  attornment,  yet  the  tenant  may  attorn  after- 
wards :  otherwife,  if  a  feme  fole  gives  a  warrant  of  attorney,  and 
marries,  for  that  is  to  charge  the  hufband. 

But  if  a  feme  fole  makes  her  will,  and  devifes  her  land  to  4  Co.  6o. 
y>  S.,  and  afterwards  marries  him,  and  then  dies,  yet  J,  S.  takes  l?^\f^^ 
nothing  by  the  will,  becaufe  the  marriage  was  a  revocation  of  it ;  [Coiter  ▼!* 
for  as  the  law  will  not  allow  a  woman  under  coverture  to  make  a  Layer,  2  p. 
Wili,  left  (he  fhould  be  influenced  by  her  hufband  in  the  difpofi-  ^™*'  ^^^^ 
tion  of  her  eflate ;  fo,  for  the  fame  reafon,  a  will  made  by  a  Comra.499* 
feme  fole  is  revoked  by  the  marriage,   left   (he  fhould   be  in-  s.  p.  it  la 
Buenced  by  her  hufband  (if  it  continued  after  the  coverture)  to  i°ked"th7t' 
revoke  it,  or  let  it  fland,  as  it  beft  anfwered  his  interefl.  it  wiu'not 

revive  lo  the 
Bvent  of  her  furviving  her  huiband.  Mrs.  Lewises  cafe,  4  6urn*s£.  L.  48.  And  where  the  in- 
mded  hu/hand  agrees  to  give  hi»  wife  power  of  making  a  will  after  marriage,  and  (he  afterwtrds  makes 
Mie  before  msuriage>  the  marriage  will  revoke  it.  Hodfdea  v.  Lloyd,  a  Br.  Cb.  Rep.  534.  2  Term 
lep,  684^] 

» 

[A  furrender  of  a  copyhold  eftate  by  a  feme  fole  to  the  ufe  of  George  ▼• 
icr  will, .  if  not  made  abfolutely  void,  is  at  leafl  fufpended  by  a  "         » 
bbT^quent  marriagle;  in  either  of  which  cafes  its  operation  is     ^  '   ^^' 
rrcvcrited.]  * 

If  ^.  on  the  one  part,  and  B,  and  C,  a  feme  fole,  on  the  other  Roll.  Abr. 
Wirt,  fubmit  thcmfelvesto  the  award  of  J.N.f  and  after  C.  takes  314^-  R«icd 
f,  S.  to  hufband,  and  after  the  arbitrator,  before  any  notice  of  between""*' 
he  marriage,  makes  an  award  that  B.  and  C  (hall  pay  30/.  to  white  and 

I  i  a  ^,  yet  ^^^^^ 


4H 
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jt.f  yet  this  flull  not  bind  J.S.  and  C.  lui  wife^  oar  £^  Car  ^ 
fubmiilson  by  the  manuge  of  C  is  icfolcd  as  to  A  alio,  and  dai 
without  any  notice* 
•«lk.  )«$.  ^.  entered  into  a  bond  with  1»  intended  wifie^  cotiditinncd  to 
^^<^  ^'  leare  her  at  his  death  looo/.  if  flie  fonifcd  him,  ^c.s  ^«  died 
Comb,'  34s.  inteftate,  and  ^e  wife  todc  oat  adminifbation  to  hina  ;  in  an  ac- 
Carth.  511.  tion  of  debt  brought  againft  her  as  aihniniBiatrix  for  rent  incur* 
Hok't  ^^  ^"^  ^^  ^^  lire-time  of  her  hufband,  ihe  pleaded  dus  bond, 
yrMOMo^  and  that  2$oL  only  came  to  her  hands,  whidi  ihe  retains  in  pan 
«it.  515.  of  fatisfadion,  2nd  that  ihe  had  not  aflcts  ukrs;  on  demnirer 
uTiTym!'  ^^  whole  court  agreed,  that  contni£h  and  ddits  im  pr^emti^  att> 

ii5.  LU«  '    iuch  as  were  contingent,  and  might  happen  during  die  corertnitt 
ne.  tf4.      were  extinguiihcd  by  the  marriage  :  but  two  judges  in  this  caici 

ChiT'ptcf*  »g*^"^  ^^^'»  ^-  J"*-  ^<^'^»  **^  *»  •»»*  ^''^  *  con^tioo, 
337.  Where  was  like  a  promife  or  covenant  before  marriage,  to  leave  tbe 

^'  ^^^\^^Jt^  ^^^^  ^^  much,  (which  were  agreed  to  be  good,)  and  being  to  be 

roTwM  *''  paid  in  futuroy  was  not  excinguiflied  by  the  marriage,  but  was  » 

brMisht  In  cuftodia  Ugis^  to  prefcrve  a  right,  and  anfwer  the  intention  of  the 

tht  Exchf.  parties :  but  Holt  held,  that  the  bond  and  condition  w^eie  & 

ber'but  die  ^^^^f  ^^d  that  upon  the  execution  of  the  bond  there  was  a  debt 

i*uintift'ln  in  prdtfenti^  which  was  extinguiflied  by  the  marriage  ^  but  die  de- 

trror  per.  ftndaut  had  judgment. 

cclvini  the  *     ^ 

(Ottit  Inclined  to  tffirm  the  jfdgoient,  did  not  proceed.    N<4e:  By  the  caies  od  tfais  I 

thcit  ate  varloui  opiniooiy   Che  better  opinton   Teems  to  be,  that  fbch  a  bood   it 

but   if  the  bu(band  enter  into  a  bond  with   a  ftranger,   coodittooed  to  leave  die  vile  t» 

U  will  be  good.     %  Vero.  190,     Alfo  a  promife  or  covenant  with  the  intended  wife  is  food^  mt 

bring  a  debt  in  pra/enth     Jenk*  Rep.  i66.  221*     RolL  Abr.  34 3*     2  Roll.  Abr.  407.     Hob.  Sli< 

J-lutt.  I7|  i^«     Noy,  a6.  Cro.  Jac.  571.   Palm.  99*    2  RolL  R^.  i6s.  2  Sid.  5s.     Uc  H^p. 

Ilcii.  112.  f^idt  infra* 

2Vern.4So.  A  man  enters  into  a  bond  to  liis  intended  wife,  conditioBcd 
e'uit'^will  ^®  l^^y^  her  1000/.;  he  mortgages  his  eftate,  and  dies»  not 
fupport  fuch  leaving  perfonal  aflets  to  difcharge  the  bond :  it  was  dcxroed 
uyitra^H,  in  equity,  that  though  the  bond  was  void  by  law,  being  ex< 
Va\?!^i%,  tinpuifhcd  by  tlie  marriage,  yet  it  ihould  be  made  good  in  equity; 
iVcrn.403!  and  that  the  wife  might  redeem  and  hold  the  land  till  ihe 
tVcnt.H3.  fatisficd  her  debt. 

Prf ced.  tn 

Ch«n.  t^7.    [1  r.  Wins.  14^     *  AtJc.  97.     It  is  now  fettled,  that  fuch  a  bond  may  be 

ttt  i,iw  4(!AinfV  the  heirs  of  the  buiband.     Milbourn  v.  Ewart^  5  Term  Rep.  381.  and  HajeiaK^bfc 

Fuord  V*  Fourdi  theie  cited*  J 

ForthliW</#  Alfo  equity  will  fet  afule  the  intended  wife's  contra£^s,  though 
iiA*h«n.Rcp.  i^p,|iiy  executed,  when  they  appear  to  have  been  entered  into 
•*Vrm*  17.  ^'itl^  ^^  intent  to  deceive  and  cheat  the  hufband,  and  are  in  de- 
I  ft  hirrm.  rogation  of  the  rights  of  marriage;  as  where  a  widow  made  a 
i  '-i  v'h'f  ^'^*^^  °^  fcttlement  of  her  eftate,  and  married  a  fecond  hnfbaod^ 
» (>  ^  \  I*?  ^'ho  was  not  privy  to  fuch  fettlement ;  and  it  appearing  to  the 
>Vini.  s\u  court  that  it  was  in  confidence  of  her  having  fuch  eftate  that  the 
H  *|  ^^f\  hulband  married  her,  the  court  fet  afide  the  deed  as  fraadniem: 
•  •.*  •  V.  tf!  fo  where  die  intended  wife,  the  day  before  her  marriage^  entoed 
^4.  a  Or.  privately  into  a  recognizance  to  her  brother,  and  it  wa»  decreed 
^\^*V*  lobe  delivered  up. 
I i«kbl.  uoui  aA  F^*  Tr.  9S1  9.J  But 
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But  where  a  widow,  before  her  marriage  widi  a  fecoxul  huf-  Vera.  408. 
Kuid,  aifigned  OTcr  the  greateft  part  -of  her  eitate  to  truftees,  w"**^.  *"** 
n  truft  for  children  by  her  former  huA)and;  though  it  was  [New^* 
afifted  that  this  was' without  the  privity  of  the  huft>and,  and  ▼.  Seariet» 
kme  with  a  defign  to  cheat  him,  yet  the  court  thought,  that  L^  *^5' 
I  widow  might  thus  provide  for  her  children  before  (he  put  her*  RouUedge, 
klf  under  the  power  of  a  hufband;  and  it  being  proved  that  Cowp.7xi.j 
looo/.  was  thus  fettled,  and  that  the  huiband  had  fupprefTed  the 
leed,  he  was  decreed  to  pay  the  whole  money,  without  directing 
my  account. 

[F)  Where  the  Huiband  fliall  be  liable  to  the  Wife's 
Debts  contraded  before  Marriage  ;  and  herein  of 
a  Wife  that  is  Executrix  or  Adminiftratrix. 

^H£  hufband  is  liable  to  the  wife's  debts  contra£^ed  before  20  H.  6. 
f*    marriage,  whether  he  had  any  portion  with  her  or  not  j  and  "•  **• 
ilk  the  law  prefumes  reafonable,  becaufe  by  the  marriage  the  R^/'Abr.* 
kulband  acquires  an  abfolute  intereft  in  the  perfonal  eftate  of  the  35»«  3  Mod. 
wife,  and  hath  the  receipt  of  the  rents  and  profits  of  her  real  eftate  **^* 
during  coverture  ;  and  whatever  accrues  to  her  by  her  labour,  or 
Dtherwife,  during  the  coverture,  belongs  to  the  hufband  ;  fo  that 
in  favour  of  creditgrs,  and  that  no  perfon's  a£l  (hould  prejudice 
another,  the  law  makes  the  hufband  liable  to  thofe  debts  with 
which  he  took  her  attached. 

But  if  a  feme  fole,  indebted,  marries  and  dies,  the  hufband  fhall  >o  H.  6.  to. 
not  be  charged ;  for  the  debts  muft  be  recovered  in  the  lift-time  of  ^**^  *^",'  ^' 
the  wife.  AbV.  35/. 

So  though  there  be  a  judgment  in  debt  againft  a  feme  fole*  3  Mod.  186. 
and  fhe  marry  and  die,  the  baron  fhall  not  be  charged  there-  -Agreed  ^«r 
ynihf  for  he  is  not  liable  to  her  debts  before  coverture,  unlefs  re-  vvh"re"i'  "^ 
covered  in  her  life-time.  feme  fole 

bought 
foods,  but  did  not  pay  for  them,  and  the  goods  came  to  her  hufband^s  hands,  and  the  creditors,  after 
her  death,  brought  a  bill  in  e<]uity  againft  the  hufband,  to  which  he  demurrrd ;  the  demurrer  was 
over  .ruled }  my  Lord  Chancellor,  with  cameftnefs,  faying,  he  would  change  the  law  in  that  poinc. 
I  Ch.  Ca.  X95.  But  ^  For  where  a  man  married  a  woman  trader,  who  died,  and  at  her  death  was 
indebted  to  feveral  perfons  for  wares  which  Hie  had  bought  of  them,  and  which  were  by  her  in  fped* 
at  the  time  of  her  death,  and  came  to  the  hands  of  her  huiband  ;  on  a  bill  brovght  againfl  him,"  that 
he  may  either  pay  for  thofe  goods,  or  let  the  perfon  have  them  again  j  it  was  holden,  that  he  may 
flead  that  he  is  neither  executor  nor  adminiftntor  to  his  wife,  and  therefore  not  liable  to  her  debts, 
■aiMi  that  all  her  goods  belong  to  him  by  law.  Abr.  Ca.  Eq.  60.  [But  ^.  A  court  of  equity  cannot 
^aake  the  hafl>and  liable  In  refp«£t  of  the  fortune  he  may  have  had  with  tKe  wife.  Earl  of  Thomond 
t.  Earl  of  Sttftblk,  i  P.  Wms.  461.  Heard  v.  Stamford,  3  P.  Wms.  410.  Ca.  Temp.  Talb.  173. 
S.C.] 

If  baron  and  feme  are  fued  on  the  wife's  bond,  entered  into  Sid.  337. 
by  the  feme  before  marriage,  and  judgment  is  had  thereupon,  ?°  *[**"/' 
and  the  wife  dies  before  execution,  yet  the  hufband  is  liable ;  for  ^" "e  had  «- 
the  judgment  hath  altered  the  debt.  covered  in 

right  of  (he 
wife,  and  had  judgment,  the  hniband  might  fue  out  execution  after  the  death  of  the  wife.     Cro.  Cv« 
to8.    Sid.  337.     Salk.  iiS.  pi.  7.     Carth.  415.     x  Ld«  Raym,  1050. 

If  there  be  judgment  in  debt  upon  a  bond  agamft  a  feme  Carth.  30. 
fole,  and  fhe  marry,  and  after  upon  tyro/cLfo.  againfl  the  baron  J?^"*"  *"^ 

113  and  *•"' 
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3  Mod.  f  96.  and  feme,  and  nihils  returned,  judgment  be  thereupon  had  againft 

s.c.    Ld.  ^}jg  baron  and  feme,  and  (b  it  reft  for  a  year  and  a  day,  and  dien 

Com?  Rep?  ^hc  ^^^  ^*Cf  ^  y^'^^  facias  will  lie  againft  the  baron,  to  ikew 

33.   Salic,  caufe  why  execution  fliould  not  go  againft  him  upon  the  firll  judg* 

Carth^*^  ment,  for  the  award  of  execution  was  abfolute  againft  the  banm 

S.  c.  cit^i  ^"^  feme,  and  fo  it  became  his  debt,  whereas  before,  it  was  only 

tod  allowed  thc  debt  of  the  wife. 

to  be  law. 

Cro.  Car.  If  a  man  marries  an  adminiftratrix  to  a  former  hu£band,  who 

T^H  ita^^°^  in  her  widowhood  wafted  the  aflets  of  her  inteftate,  the  hufband 
For  tbitvH/r  is  liable  to  the  debts  of  the  inteftate,  during  the  life  of  the  wife ; 
hadofExe-  and  this  fhaU  be  deemed  a  devaftavit  in  him. 

CBtors  and 

jidmniftratorsj  and  RoU.  Abr.  351.  Moor  761*  Cro.  Car.  208.  2»7.  458*  Sid.  337.  Mer, 
That  in  equity  the  creditors  of  die  firft  hnlband  may  follow  tfae  afleti  in  the  hands  %jf  a  fticood  faaf- 
bandy  although  the  wife  be  dead.  Chan.  Ca.  80.  Vem.  309.  a  Vera.  61.  118.  ji^  taanxi 
an  adminiftratrix  to  her  former  hufband,  to  a  Aare  of  wbofe  perfonal  eftate  the  plaintiff  was  en- 
titled ;  the  admioiftratrix  wai  likewife  entitled  to  a  third  ;  and  before  her  fecond  marriapc  had  waded 
great  part  of  the  eftate,  and  then  died ;  and  a  bill  was  brooght  againft  her  huiband,  to  have  an  accoatti 
of  the  eftate,  and  a  fatisfadion  for  his  /hare;  an  account  was  decreed  to  be  taken  of  what  eftaie  had 
come  to  the  hands  of  the  adminiftratrx  before  her  fecond  marriage,  and  the  piainiift^to  ha%-c  fadsfadica 
againft  the  defendant  abfolutely  for  fo  much  as  came  xa  his,  or  his  wifie's  bands  after  idarriage,  and  fisr 
what  came  to  her  hands  before  her  fecond  marriage,  to  have  fatisfadJcn  againft  the  defendaBC,  fb  dr 
aa  he  had  any  eftatc  of  his  wife's.     1  Abr.  Ca.  £q.  60,  6i« 


(G)  Where  fhe  alone  fhall  be  punifhed  for  a 
criminal  Offence ;  and  where  the  Hulband  fhall 
be  anfwerable  for  what  fhe  does  in  a  Civil  Adlion. 

Kelw.  31.  A  Feme  covert  is  fo  much  favoured  In  refpeft  of  that  pover 
Lr  h!p*c!  *°^  authority  which  her  hufband  hath  over  her,    that  Ihc 

es^^jAff.  fliall  not  fuflFer  any  punilhment  in  committing  a  bare  theft  in 
401.  [This  company  with,  or  by  coercion  of  her  hufband. 

exemption  * 

extends  to  burglary,  Kely.  31.  Fitzh.  Cor.  X99.  and  feemingly  to  rcbbery»  as  an  ofttrnce  of  a  natait 
certainly  not  more  heinous.  The  realbn  of  this  rule  is  faid  to  be,  ^<  bccjufe  die  wife  cannot  kA09 
**  what  property  her  huiband  may  claim  in  the  go^ds  taicen/*  ic  Mod.  63.  If  this  be  the  tree 
principle,  the  cafes  of  buiglary  and  robbery  are  in  fome  meafure  di(tingui{habie  j  for  in  burglary,  the 
abfence  or  prefence  of  the  party  is  immaterial ;  but  in  robbery,  piefence  is  *n  elTential  iagrcdJent  to  the 
crime^.and  affords  to  the  wife  an  cppurtunity  of  judging  in  what  fort  of  right  the  goods  ai«  ukea. 
I  Hawk.  P.  C  4.  note.]  Hawk.  P.  C.  2.  Ae  ihall  not  be  deemed  accefTary  to  a  felony,  for  receiv- 
ing her  hulband  who  has  been  guilty  of  it,  as  her  hufband  ihall  be  for  receiving  her.  3  Init.  loS, 
li.  p.  C.  65.  %  Hawk.  451.— [Nor  a  principal,  tiiongh  the  huiband's  oitence  be  treafon,  for  ihe  is 
/ub  potrfiate  v/n,  and  bound  to  receive  him.  Neither  is  ifae  affe^ed  by  receiving,  jointly  vkith  ber 
hufband,  any  other  offender,  i  Haie,  48.  For  fhe  cannot  be  admitted  as  a  witnefs  to  difcover,  evca 
collaterally,  her  huiband *8  guilt.  Brownl.  47.  Dalt»  540.  i  Hale,  301.  O.  B.  1785.  t  Hawk. 
P*  C.  4.  note.  J 

H.P.c.  65.  But  if  flie  commit  a  theft  of  her  own  [a)  voluntary  a£l,  or  by 

a7*Af!r^'  thc  bare  command  of  her  hufband,  or  be  guilty  of  treafon,  mur- 

pi.40.Vitz.  der,  or  robbery,  in  company  with,  or  by  coercion  of  her  huf- 

Coron.  band,  (he  is  punifhablc  as  much  as  if  flie  were  folc. 

4Bl.Comm. 

*9-  '99'  [P^  receive  ftolen  goods  of  her  own  feparate  aft,  without  the  privity  of  her  ha/band  5  or  if 
He,  knowing  thereof,"  leave  thc  houfe  and  forfake  her  company,  fhe  alone  fhall  be  guilty,  as  accefTaiy, 
az  AfT.  40.  Dait.  157. ;  for  the  coercion  which  is  foppofed  to  be  conveyed  by  the  command  or  p^* 
fence  of  the  hufl>and,  is  only  a  prefumption  of  law,  and,  like  other  pr^omptioos,  may  be  rcpetted. 
1  Hale,  516.  And  though  thc  hufband  be  an  agent  in  thc  tranlaftion,  yet  if  he  be  ignorantly  io^  by 
the  aitificc  of  thc  wift,  fhe  alone  is  puniihablct    Hammond's  cafe,  Leach's  Cafe?,  354.]    \a)  But 

fLe 
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Ac  *  is  aot  goSlty  ef  felony  in  ftealiog  her  huiband'i  goods,  becaofe  a  baiband  and  wife  are  coo£dered 
tet  as  one  perfon  in  Jaw,  and  the  huiband,  by  endowing  his  wife  at  the  marriage  with  all  hia 
^(lotidiy  goodS}  gfvet  her  a  kind  of  incereft  in  them,  for  which  cau(e  even  a  ftranger  cannot  commit 
larceny  in  taking  the  goods  of  the  hulband  by  the  deJivcry  of  the  wife,  as  he  may  by  taking  away  the 
wife  by  force  againft  her  will.     Hawk.  P.  C.  141. 

[*  It  was  the  fame  in  the  Roman  law,  which  gave  to  the  hufband  10  fuch  a  cafe  the  affk  rtrum 
againft  the  wife,  but  allowed  not  the  a3iofurtt  to  be  inftituted  againft  her.] 


A  feme  covert  generally  (hall  anfwer  as  much  as  if  (he  were  9  Co.  71.  . 
folc,  for  any  {a)  offence  not  capital  againil  the  common  law  or  ^*^^'^ 
ftatute;  and  if  it  be  of  fuch  a  nature  that  it  may  be  committed  by  j|j^^^^  ^ 
her  alone^  without  the  concurrence  of  the  huflband,  Ihe  may  be  Hob.  93* 

Eonifhed  for  it  without  the  hufband,  by  way  of  indidment,  which  ?*7f '®2* 
eing  a  proceeding  grounded  merely  on  the  breach  of  the  law,  crojiL^ia. 
the  nufband  (hall  not  be  included  in  it  for  any  offence  to  which  n  Co.  61  • 
he  is  no  way  privy.  That^^ 

not  liable  to  pay  the  forfeiture  recovered  on  an  indidment  againft  the  wife ;  and  therefore  qu^tn  whe« 
ther  a  convi^ion  of  a  feme  covert,  upon  an  indidtment,  can  be  pleaded  to  an  information  againft  her 
and  her  hufband.  Hawk.  P.  C.  27.  (a)  She  cannot  be  indi£b:d  for  barratry.  Roll.  Rep.  39*  But 
i^.  Whether  flie  may  be  indidted  fbr  foreftalling  ?  ^gere  Sid.  410.  2  ICeb.  634.  may  be  indited 
for  a  fcold,  and  judgment  againft  her  to  be  ducked  ;  but  fcolding  once  or  twice  is  not  fufficient  to  con* 
llitute  this  oflence,  which  lies  in  the  frequent  repetition  of  it,  to  the  diftorbance  of  the  neighbourhood* 
6  Jlod.  213.  239.  A  feme  covert  may  be  guilty  of  a  forcible  entry,  by  entering  in  perfen,  and  may  be 
ifflprifimed  fbr  it.  .Hawk.  P.  C.  283.  Where  the  huiband  may  be  proceeded  againft  fbr  the  ttcufancy 
of  bis  wife,  lide  Hawk.  P.  C.  25.  i^u.  If  not  alone?  Hob.  96.  She  may  be  indified  together  with 
her  huiband,  for  keeping  a  bavi'dy-hout'e.  Hawk.  P.  C.  2.  If  a  woman  bring  a  malicious  appeal  fat 
the  death  of  her  huiband,  known  by  her  to  be  alive,  ihe  may  be  imprifoned  for  her  falfe  appeal,  till 
jbe  make  fine  to  the  king,  and  her  huiband  ihall  go  at  large.  8  H.  4.  17.  Fits.  Coron.  73.  Bro* 
Imprifonment,  100.  [She  may  be  convidlcd  alone,  under  9  G.  2.  c.  23.,  for  felling  gin.  %  Str.  IX2Q* 
$be  may  be  committed  for  difobeying  an  order  of  bailardy.  3  Burr*  1679.] 

A  feme  covert  lent  20/.,  to  be  paid  at  20/*  by  the  week,  aiiU  Skin.  348. 
IX.  6d.  intcreft  5  the  borrower  paid  the  interefl:^  which  amounted  P[*  '7- 
to  30X*,  which  the  wife  exafted  and  received  ;  and  this  appear-  Tompkins, 
ing  on  evidence,  in  an  ad  ion  brought  by  the  hufband  for  the 
money,  Holt^  Ch.  Juil.,  ruled  it  to  be  an  ufurious  contra^  by  the 
hufband,  fufficient  to  difcharge  and  avoid  the  obligation  civilitiry 
though  not  fufficient  to  charge  the  hufband  criminalitir. 

If  the  wife  incur  the  forfeiture  of  a  penal  ftatute,  the  hufband  Fidt  Hawk* 
may  be  made  a  party  to  an  a£iion  or  information  for  the  fame,  as  ^'^•^/J"* 
he  may  be  generally  to  any  fuit  for  a  caufe  of  a£lion  given  by  his  f\^^  ^^ 
wife,  and  fliall  be  liable  to  anfwer  what  fhall  be  recovered  thereon,  cited. 

If  a  feme  covert,  pretending  herfelf  to  be  fole,  marries  a  fecond  sid.  375. 
hufband,  he  fhall  have  no  a£lion  againft  the  firfl,  becaufe  this  ]^\^^'^' 
a£tion  is  founded  upon  the  communication  and  (3)  contra£t  of  fveerabie  *for 
the  wife,  which  will  not  bind  the  hufband)  befides  this  is  felony,  a  trefpafs 

done  by  her, 
or  for  flandcrous  words  fpoken  by  her.  Vtde  2  H.  6*  22.  Kelw.  6x.  Roll.  Abr.  251.  Leon.  i24. 
Cro,  Car.  376.  {h)  Where  the  huiband  ihall  be  bound  by  fome  of  her  ads,  as  in  felling  goods,  re- 
ceiving money  for  him,  vide  the  next  head  and  2  Infl.  7x3.  Sid.  1x4.  Cro.  Elis.  24.5.  3  Leon.  267* 
Chan.  Ct.  38.     6  Mod.  162.     Comb.  450.    Jeok.  Rep.  4.  23.    lA.  Raym.  224. 

Several  goods  were  devifed  to  -^.'s  wife  for  life,  and  after  her  Vera.  143  • 
deceafe  to  J.  S.  in  this  cafe,  though  ji.  and  his  wife  were  parted) 
and  there  had  been  great  fuits  for  alimony,  and  fhe,  during  the 
reparation,  had  wafled  the  goods,  yet  the  lord  keeper  thought  it 
reafonable  that  the  hufband  fhould  be  charged  for  this  convcrfioq 
of  the  wife's,  ^.'s  title  being  paramount  to  the  feme's. 


4^3  ^(on  ann  Stmt. 

(H)  Of  her  Contraas  for  Ncceflarics,  and  how  fef 
the  Hufband  is  bound  by  fucfi  Contrads. 


47.  AU.  6x.  -**"'^>  viv/wi^o,  |/iijuv»y   vi^i^.   luuauic   ro   inc   nuiDau^  o   «w.»«2«^ 
Lit.  Rep.      cftatc,  or  circumftanccs :  it  fecms  alfo  fettled  that  the  wife  is 

fSs   jl^*  ^^^  ^^   ^  ^^^  ^"^  canrcr,  and  that  {he  hath  not  an  abfolate 

Rep*  4.     '  power  of  binding  the  hufband  by  any  contraft  of  hcr's,  thoo^ 

RoU.  Abr.  for  ncceffaries,  without  his  affent,  precedent,  or  fubfequent:  the 

lid?  ?oV,*  '*^  therefore  in  thcfc  cafes,  as  it  fecms  eftabliflicd  by  ufage  and 

xio,  ^!  praftice,  is  to  leave  it  to  the  jury  to  find  whether  the  hufband 

Mod.  ii«.  confented  or  not  j  and  though  no  exprefs  confent  or  agreement  of 

K^eV's^^!  ^^*  ^  proved,  yet  if  it  appears  that  flie  cohabited  with  her 

87.  2  Vent,  hufband  and  bought  ncceflaries  (a)  for  herfclf,  children,  or  family, 

42.  Uw.  4,  the  hufband  (hall  be  chargeable,  and  the  jury  may  find,  on  their 

f  i8!^.',o;  ^^*«*  ^^^  *^y  ^^^^  ^0  the  hufband's  ufc,  he  being  by  law 

%  Ld.  Raym.  obliged  to  provide  for  them :  alfo  if  fhe  cohabits  with  her  huA>and, 

ilSti  ^"^  *^  ^^^  ^^  '^^^'  ^^  ^^  ^  ^**^'^  ^^^  ^^  nccefTaries,  for  he  took 
sShow.'iSi."  ^^^  ^^^  '^^"^^  f^^  ^^'^  >  ^0  if  ^^  runs  away  from  her,  or  tunu 
Skin.  348.    her  away,  or  forces  her  by  cruelty  or  ill  ufage  to  go  away  from 

f '  Tw  Rep  ^^"^  •  ^^^  '^  ^^  *'^°^*  ^^  ^  fcparate  maintenance  [h),  or  pro- 
,  5!  Til  Bi  ^'^^^^^  (^)  particular  perfons  from  trufting  her,  he  fhall  not  be 
'33..  34S.  liable  during  the  time  that  he  pays  fuch  feparatc  maintenance, 
"^"pttalu  ?°J.  ^^'  neccfTaries  taken  up  of  thofe  perfons  particuhrly  pn>. 
3x.  36.  See  hibitcd ;  for  m  thele  cafes  no  confent,  but  rather  the  contrary, 
a  Br.  ch.  appears;  but  a  general  warning  or  notice  in  the  Gazette,  or  other 
Fomb?^^  news-paper,  not  to  truft  her,  is  not  a  fufficlent  prohibition. 
notes  on  E<j  Alfo  the  jury  arc  to  determine  as  to  the  wife's  neceffity,  the  huf- 
Tr.  ICO  band's  degree  and  ci'rcumftancts,  and  the  value  of  the  thinss 
ct^ain  ^°^^  ^"^^  delivered,  and  give  a  verdift,  and  affefs  damages  ac- 
ruch  cafe      cordingly. 

will  not  tvail,  if  made  under  illegal  circumftanccs.    *  Str.  1112.     (h)  Or  if  Ae  goes  twav  wrth 
■dultfirtr,  whether  the  tradefman  have  notice  of  it,  or  not.     i  Str.  647.  706.     a  Sir.  87  c.      1  ~ 
XI9.     Sec  a  BI  Rep.  1079.     (c)  But  if  he  turna  away  his  wife  caufeiefsly,  he  will  be  liable    noi 
ftanding  a  particular  prohibition.     »  Str.  X2i4.-»Whcre  the  huiband  daimeth  to  be  difcharBcd 
liability  to  his  wife's  debtt,  in  rcfpeft  of  her  having  a  feparatc  maintenance,  it  feemetb,  chat  it  mal 
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or  exhauft  the  whole  of  the  d^ihnCX  fund  j  that  the  huftand  is  not  liable  even  for  necc&riea  •  and 
thai  the  frcond  huAand  is  accountable  for  debts  contradcd  during  the  ftate  of  (eparatioa  fxtun  a  lor 
9)er.     X  Term  Rep.  5.J 

But  the  learning  on  this  head  will  be  bed  explained  by  infert- 
ing  the  celebrated  cafe  of  5^:^/  aud  Minbyy  with  my  Lord  Oiief 
Baron  ifo/p's  argument  at  length. 
Mtnbx  wa  A  woman  departs  from  her  hufband  without  his  confent,  and 
Scot,  id-  during  her  abfence  the  hufband  prohibits  feveral  perfons,  and 
ffiquer.  a^ong  the  reft  J.S.to  truft  her;  and  afier,  (he  makes  a  requeft 
«kamber  on  to  cohabxt  again  with  Ijer  hufband,  and  he  refufeth  to  receive  her  i 
-^ter-  and  yet  J,  $•  fcUs  to  her  filk  and  velvet  to  the  vaj^ie  of  aoL 

vlu'ch 
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irWb  is  found  fiutable  to  the  degree  of  her  hufband  :  the  huf-  ctght  jv^gm 
band  fliall  not  be  charged.  JgJ^*  ^ 

jtkhttf  one  of  the  eight,  agreed  with  the  thiee  if  there  had  been  no  fpecial  probibitloo  i  end  SriJpaan, 
Ch.  Juft.,  one  of  the  eight,  held,  that  admitting  otherwife,  vix,  that  the  hufband  was  liable,  yet  Jbb 
inigfat  make  fuch  fpecial  prohibition  to  a  particuUr  perfon,  and  it  would  excufehim*  i  Sid.  109,  liQ. 
Off.  and  I  Mod.  !%%•     i  Lev.  4,  5.     i  Keb.  69.  So.  &c.  S.  C. 

X.  I  will  fay  fomething  of  the  nature  of  con  trades. 

2.  I^nll  apply  it  to  our  cafe,  in  confideration  of  the  vtrdiGt,  Lord  Chief 
as  it  is  found.  ^^'O"  "^(' 

3.  I  will  (hew  in  what  particulars  we  all  agree,  and  where  we  the"^idie^ 
iliftr,  and  fo  ftate  the  queftion.  quer-cham* 

4.  I  will  fpeak  to  the  queftion  as  it  (hall  be  fo  ftated.        .   .„  ^'» »"  **« 

^  *  *  cafeofManby  v..Scait* 

1.  A  contra£l  is  the  confent  of  two  or  more,  whereby  to  bring 
tn  an  obligation  of  one  to  the  other;  and  the  parts  requifite  to 
fuch  a  contrail  are  ift,  parties;  adly,  confent;  3dly,  an  obli- 
gation. 

I  ft.  It  b  requifite  that  the  parties  be  not  difabled  to  contract ; 
and  as  to  that,  in  law  fome  are  difabied  to  contradl  quoad  hoc 
and  tx  parte^  as  an  infant,  non  compos^  (sfc,  and  fome  huve  an  al>- 
folute  difability ;  as  a  feme  covert,  who  can  no  way  in  our  law 
contra£l. 

adly,  As  to  the  confent,  that  muft  be  either  exprefs,  or  im- 

Sailed;  exprefs  muft  be  either  precedent,  concomitant,  or  fub- 
equent ;  implied  is  raifed  by  law ;  as  where  a  man  is  made  bailiff, 
fteward,  or  houfe-keeper,  a  general  authority  is  given  him ;  when 
goods  come  to  a  man's  ufe,  he  having  had  notice  of  the  contradb, 
it  is  an  aflent  the  law  will  imply,  and  make  the  contract  oblige 
him ;  and  if  either  of  thefe  had  been  found  in  this  fpecial  ver- 
ii&,  it  had  been  well ;  for  then  there  had  been  fa£t  enough  for 
the  law  to  have  made  conftru£lion  upon.  There  is,  befides  all 
this,  evidence  of  a  confent  in  fa£t,  which  muft  induce  a  jury,  if 
there  be  no  circumftanccs  again  ft  it.  As  if  I  fend  a  fervant 
always  with  ready  money,  and  he  buys  upon  truft,  here  is  no 
evidence;  but  if  I  ufually  fend  him  upon  truft,  and  where  he 
takes  up  goods  I  ftand  to  his  bargain,  and  pay  for  them,  this  ig 
evidence  that  I  would  have  all  the  world  truft  him ;  and  this  a 
jury  Ynay  apply  to  make  a  confent  to  any  particular  contraft ;  but 
then  they  muft  find  the  aflent  in  fa£t ;  for  that  which  is  the  evi- 
dence to  them  we  cannot  judge  upon. 

2^f%  As  to  the  obligation,  it  is  neceflary  that  this  be  upon  the 
party  confenting.  I  know  that  in  fome  cafes  the  obligation  of  a 
contraft  may  be  transferred  by  way  of  concomitancy  ;  as  to  the 
hufband,  it  is  carried  with  the  chattels  and  perfon  of  the  wife ; 
and  it  lies  upon  the  heir  and  executor  when  they  have  afTcts ;  but 
for  a  man  to  be  originally  bound  by  a  contraft,  it  is  necefTary 
that  there  be  his  confent ;  and  the  confent  of  no  other  perfon 
will  ferve. 

a.  To  confider  what  is  in  the  verdi£b,  and  apply  what  has 
been  faid  to  it :  I  find  in  it  no  aflent  of  the  hufband's  found,  nor 
any  authority  he  gave  his  wlfcy  but  only  matter  of  evidence.    I 
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confefs)  that  when  a  wife,  though  tiot  partktikrfj  appoifilai| 
contra^s  for  neceflaries  for  hcrfelf,  her  family,  her  hnflanciy  ot 
her  children,  this  is  great  evidence  to  a  jury  to  make  them  find 
the  aflent  of  the  hufband ;  for  it  cannot  he  reafonably  thongh 
that  any  man  would  be  fo  barbarous  as  to  deny  his  afieot  to  hs9% 
the  neceflities  of  his  family  fupplied  y  and  fo  it  may  be  believed 
and  found  he  did  aflent  j  but  this  only  in  cafe  of  cohabitation; 
for  it  may  be  well  imagined,  that  when  a  wife  leaves  her  huiband, 
that  he  may  refufe  to  fupply  her ;  and  fo  in  the  vcTdi£^,  this 
matter  of  evidence  is  anfwered,  by  finding,  that  (he  departed  hoa 
him  :  but  then  there  is  an  anfwer  on  the  other  fide,  that  £he  af« 
terwards,  and  before  this  contrail,  defired  to  colubit  with  him ; 
to  this  it  is  replied  again,  with  a  flat  bar  to  any  evidence  than  can 
be  given  of  an  aflent,  viz.  that  the  hufband  did  exprefsiy  proldfait 
thofe.  tradefmen  to  truft  her:  the  judges,  in  their  direQions  to  a 
jury,  dire£l  them  to  be  guided  by  fuch  evidence  of  an  aflent  when 
nothing  appears  to  the  contrary  ;  becaufe  it  would  be  very  hard 
in  point  of  proof  to  (hew  exprefs  evidence  of  aflent  to  every  par* 
ticular  j  but  when  there  is  an  expreis  prohibition  or  denial  of 
aflent,  this  takes  off*  all  the  circumftances  of  evidence  on  the 
other  fide. 

3.  I  am  to  {hew  in  what  points  we  all  agree,  and  where  we 
differ. 

ifl:.  We  all  agree  that  it  is  not  the  contra£t  of  the  wife's  to 
bind  her ;  for  in  our  law  fhe  hath  no  will,  nor  power  to  bind 
herfelf ;  the  civil  law,  as  it  allows  her  a  property  di{lin£l  from 
the  hufband's,  fo  it  gives  her  power  to  bind  herfelf  by  conctad. 

2d]y,  It  is  agreed  on  all  hands,  the  wife  ought  to  be  main- 
tained ;  the  civil  law,  though  it  allows  the  wife  a  feparate  pro^ 
perty,  yet  the  hufband  ought  to  maintain  her  out  of  her  dower : 
it  is  more  neceflary  for  the  common  law  that  takes  a\Mray  aO 
property  from  her,  to  make  provifion  for  her  fubfiftence,  elfc  that 
which  we  pretend  to  be  the  mofl:  reafonable  and  provident  law  in 
the  world,  would  be  the  moft  barbarous ;  but  in  this  we  difier. 
It  is  faid  -by  thofe  who  argue  that  the  hufband  fhould  be 
charged,  that  fhe  may  be  maintained  by  a  power  the  law  gives 
her  to  charge  her  hufband  by  way  of  contradt,  which  is  altogether 
denied  by  us. 

jdly,  We  all  agree-that  when  the  wife  contrails  for  the  nc- 
cciTaries  of  her  hufband,  children,  or  family,  that  this  fhall  not 
charge  him  by  any  inherent  power  in  the  wife,  but  by  a  realbn- 
able  and  implicit  aflent,  which  muft  be  found  by  a  jury,  but  we 
dlfTer  in  the  charging  him ;  when  fhe  contraQs  for  the  fupply  of 
her  own  necefEties,  we  fay  it  is  not  by  a  power  fhe  has,  but  there 
niuil  be  his  confent,  either  exprefs  or  implied.  Secondly,  We 
confefs,  that  in  cafe  of  cohabitation,  there  is  great  evidence  of 
his  afTent,  till  the  contrary  appears ;  but  it  is  not  fo  binding  as 
will  amount  to  a  prefumption.  Thirdly,  Therefore  we  fay  it  muft 
be  found  by  the  jury.  Fourthly,  That  it  is  countermandable  by 
prohibition,  where  it  is  fiaid  on  the  other  fide,  and  mufl  be  main* 
tallied,  elfc  they  can  make  nothing  of  the  cafc;  that  there  is  intba 

wifc^ 
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wife,  upon  the  ititennarriage,  an  originat,  inherent,  primogemal^ 
and  uncountermandaUe  power  to  charge  the  huiband  for  her  ne- 
cei&tiei|  which  the  hufband  can  no  ways  repeal,*  though  there  be 
fio  cohabitation  or  confent,  but  an  exprefs  prohibition,  and  this 
is  the  true  ftate  of  the  queftion  betwixt  us ;  If  there  be  fuch  a 

Sower  in  the  wife  or  no,  independent  upon  any  confent  of  the 
ulband's  ?  I  (hall  confider, 
til)  If  there  be  fuch  a  power  during  cohabitation?  adiy,  If 
for  neceflaries  ?  and  here  I  (hall  make  a  fecond  queftion.  If  there 
be  fuch  a  finding  of  neceflaries  as  is  requifite  in  a  f  erdi£l  ?  sdly^ 
If  the  departure  make  nothing  in  the  cafe  ?  4thly,  Admitting  all 
this,  whether  it  be  countermandable  quoad  one  man  ? 

ift,  I  (hall  hold  there  is  no  fuch  power  in  the  wife;  my  rea« 
fbns  are, 

I  ft,  By  the  law  of  God,  of  nature,  of  reafon,  and  by  the  com- 
mon law,  the  will  of  the  wife  is  fubjeA  to  the  will  of  the  hufband; 
and  therefore  an  indiftment  for  being  a  joint-receiver  with  her 
hufband  was  holden  ill ;  but  if  the  law  were  with  thofe  who 
argue  on  the  other  fide,  this  would  be  inverted,  and  the  will  of 
the  hufband  would  be  ftibjeft  to  the  will  of  the  wife. 

2dly,  Becaufe  no  man  can  be  originally  bound  in  a  contrafl^ 
but  by  his  own  confent. 

3dly,  To  prove  the  law  on  their  fide  lies  upon  them,  which 
they  have  not,  nor  any  ways  can  do,  (there  being  but  one  fem- 
blance  of  an  authority  they  can  allege,  which  is  1 1  jFf.  6.,  which 
is  the  opinion  of  Judge  Martin^  and  muft  be  intended  by  way 
of  evidence  •,)  but  they  fay,  they  prove  it  by  reafon  and  incon- 
Tenience. 

I .  I  anfwer,  Argumentum  ab  inconvenienti  will  not  change  or 
alter  the  law  when  it  appears  to  be  fo ;  but  it  is  only  to  prove 
and  interpret  the  law  when  we  ate  in  doubt  whether  it  be  fo 
or  no. 

2dly,  I  anfwer.  The  inconvenience  of  the  other  fide  outweighs, 
and  is  far  greater,  for  it  will  bring  into  the  law  a  manifold  in- 
certainty. 

I .  What  things  are  neceiTary,  what  kind  of  necellity,  and  when 
and  how  often  this  necefTxty  may  happen  ;  as  if  the  hufband  fhould 
give  the  wife  clothes,  and  fhe  give  them  away  the  next  day,  fhc 
is  in  as  much  neceffity  the  next  day  as  fhe  was  before,  and  quicquid 
necejfttas  cogit  debitur, 

2dly,  There  would  be  great  uncertainty  which  way  Ihe  fhould 
fupply  her  neceffities ;  as  this  way,  i .  Of  taking  up  goods,  and 
if  fhe  can  find  no  credit  with  the  mercer,  but  has  the  ufurer  foif 
her  friend,  then  the  law  fure  that  provides  againft  her  necefTitteSji 
will  give  her  leave  to  take  up  money;  and  if  that  fails,  it  is  rea^ 
fonable  that  fhe  fhould  fell  goods ;  tor  the  two  other  ways  failingj^ 
^e  law  will  not  let  her  perifh ;  if  there  were  no  goods,  then  it 
were  as  reafouable  fhe  might  receive  rents,  which  would  be 
againft  Sir  Paul  Tracej  and  Duttonh  cafe,  Cro.  Jac.  6a i.;  and  if 
there  were  none  fuch,  fhe  might  raife  money  upon  the  demife  of 
^e  land ;  if  the  law  will  give  way  to  her  neceffities  in  the  fitft 

1 3  cafe^ 
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cafC)  it  mtift  yield  in  all  the  reft,  for  the  cafe  raaj  elfe  be  to  l&fl 
the  provifion  of  law  would  be  defective :  but  I  hold,  that  m  none 
of  thefe  cafes  the  wife  can  provide  for  herfclf ;  but  fay,  tkeve 
snuft  be  a  truft  fomewhere  i  as  a  father  is  booad  by  the  law  of 
nature  to  provide  for  his  fen,  and  the  fon  is  bound  to  provide 
for  the  father,  but  the  law  will  not  give  the  ont  leave  to  oblige 
the  other  by  way  of  cohtrad ;  becaufe  the  law  .fuppofes,  tint 
they  will  not  be  fo  unnatural,  and  entrufts  them  with  it,  tn. 
before  the  43  Eliz.^  for  the  poor.    If  this  truft  muft  be  Ibme- 
where,  the  hufband  knows  beft  how  to  manage  affiurs,  and  (b 
is  fitter  to  be  intrufted  by  the  law  than  anybody  elfe  :  I  add,  that 
although  the  law  will  not  prefume  fe  much  ill  as  that  a  hufband 
ibould  not  provide  for  his  wife's  neceffities,  yet  there  is  a  fevcre 
obligation  on  him,  not  only  to  fupply  her  in  cafe  of  exigencies 
and  extreme  neceffity,  but  according  to  conveniency ;  but  the  law 
has  not  made  her  her  own  judge,  out  provided  her  a  judicature 
fufiBcient  to  reform  the  clofe-handednefs  of  her  hufband :  where 
flie  is  driven  to  an  extreme  neceffity  and  want  of  fubfiftencc,  the 
law  has  appointed  a  judge  to  compel  the  hufband  to  fuppiy  her, 
I  mean  the  Chancellor ;  for,  upon  nfuppUcavit  he  may  be  bound 
to  the  peace,  and  bene  i^  honefie  troRarei  which  I  hold  not  to  be 
nnderftood  only,  that  he  muft  ufc  her  gently,  and  forbear  beat* 
ing  her,  but  that  he  muft  fupply  her  exigencies*    Then,  for  her 
conveniencies,  the  law  has  appointed  the  biibops*  courts.     And 
whereas  it  is  faid,  that  this  is  not  the  common  law,  I  anfwer,  that 
they  are  jurifdi^ions  appointed  by  the  common  law ;  and  though 
their  coercion  and  proceedings  are  after  another  law,  yet  thar 
derivation,  as  to  their  ufe  here,  was  from  the  common  law  ;  and 
concerning  the  amplitude  of  their  power,  which  is  faid  not  to  be 
able  to  adminifter  a  remedy  fufficient  for  this  difeafe  \  I  fay,  as 
it  is  aided  by  the  bracbium  fecuUre^  the  power  of  it  falls  as  fei^rely 
upon  them  that  difobey  it,  as  the  common  law  can  ufe  when 
men  will  not  pay  their  debts;   for  they  may  excommunicate, 
and  upon  that  follows  imprifonment,  and  a  difability  to  fue  any 
a£bion. 

The  fecond  obje£tion  made  on  the  other  fide,  by  comparing 
the  cafe  of  a  feme-covert  with  the  cafe  of  an  infant ;  but  I  anfwer, 
an  infant  is  difabled  only  quoad  boc^  and  may  oblige  himfelf  for 
neceflaries;  but  here  tlie  wife  would  bind  her  hufeand  alfo;  in  the 
cafe  of  an  infant  there  is  nobody  intrufted  by  the  law  to  provide 
for  him  (for  guardian  in  focage  is  only  where  there  is  land)  im- 
mediately, and  therefore  he  muft  do  it  himfelf;  whereas,  the 
hufband  is  intrufted  for  the  wife ;  fo  the  cafes  are  not  paralleL 

3dly,  It  is  obje£led  that  it  comes  to  the  ufe  of  the  hufl)and ;  I 
anfwer,  it  would  then  bind  the  hufband  in  fuperfluities,  which 
may  fo  come  to  his  ufe ;  which  how  inconvenient,  I  leave  any 
man  to  judge. 

4thly,  It  is  obje£):ed,  that  the  huiband  is  bound  by  the  wrongs 
of  his  wife,  and  may  be  charged  in  trover  and  converfion  upon 
her  aft ;  I  fay,  that  in  cafe  of  a  wrong  (he  binds  herfelf,  for  ihe 
muft  be  joined  in  the  aftion,  and  fo  (be  will  be  more  careful  not 

to 
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to  Tubjeft  Kerfelf,  than  when  the  huftand  is  charged  alone ;  but 
I  hold,  that  in  diis  cafe  no  trover  and  converfion  lies ;  for  the 
tldiverj  of  the  party,  knowing  the  fa£b,  and  intending  a  fale  and 
contraA,  tranflates  the  property  at  the  peril  of  him  that  delivers 
them*  IF  a  man  knows  one  to  be  an  infant,  and  fells  him  goods, 
it  is  at  his  perils  for  if  they  be  not  neceflaries,  he  fliall  never 
cbarge  the  infant  for  the  converCon  :  and  fox)f  a  feme-covert,  if 
there  be  no  confent  of  the  hufband  ;  for  it  has  been  holdcn,  that 
-what  the  wife  eats  or  wears  comes  to  the  ufe  of  the  hulband,  and 
^li  maintain  a  converfion ;  and  if  the  law  (hould  not  be  taken 
thus,  we  flionld  let  in  a  flood  of  inconveniencies,  which  would 
make  all  thofe  difabilities  the  law  has  raifed  for  the  protef^ion  of 
infants  and  feme-coverts,  mere  words,  and  of  no  effefi. 

adly,  I  ihall  lay  no  ftrefs  upon  the  imperfedl  finding  of  the 
verdid,  left  it  might  be  faid  that  that  was  the  reafon  of  the  judge- 
ment ;  but  only  name  fome  particulars  wherein  it  feems  to  be 
imperfef):.  i.  They  Ihould  have  found  what  the  ftuSs  were; 
£or  it  hath  been  adjudged,  that  velvets  were  not  necefiary  for  an 
infant ;  they  ought  to  have  found  the  circumftances  ot  the  ne- 
ceflity ;  as  where  manflaughter  is  committed  fe  dejendendoy  or  in 
execution  of  an  offices  they  (hould  have  fet  forth  of 'what  kind 
the  necelTity  vras,  as  there  is  a  neceflity  of  clothes,  of  meat,  of 
medicine,  and  of  habitation ;  they  have  found  that  thefe  goods 
vreie  necefiary  and  convenient  for  his  degree,  they  (hould  have 
faid  alfo  for  his  eftate ;  for  a  high  degree  may  have  a  low  eftate, 
and  then  die  wife  cannot  expect  to  be  maintained  according  to 
the  height  of  her  hu(baad's  degree ;  but  I  lay  no  hold  on  thefe 
defects  m  the  verdidl. 

3dly,  Upon  her  departure  all  evidence  of  any  obligation  of  the 
liufband  to  maintain  her  ceafes  \  it  would  elfe  be  very  unreafon^ 
dble }  for  wfailft  they  are  both  in  one  houfe,  the  fame  provifion 
ivill  ferve  for  both.  In  oa&t  of  a  bailiff,  if  he  eoes  away,  no 
contraA  of  his  will  bind  the  matter,  though  he  had  no  exprefs 
difcharge  ;  and  here  we  muft  prefume  fome  unreafonable  caufe  of 
her  departure,  for  a  wife  in  no  cafe  ought  to  do  it,  and  (he 
might  nave  had  alimony  without  any  feparation.     Mwt  874, 

4thly,  Admitting  all  this,  I  hold  that  the  prohibition  here  takes 
away  sdl  prefumption  of  any  confent  of  the  hufband  to  the  con- 
trail, either  exprefs  or  implied  ;  and  though  the  wife  (hould  be 
allowed  fuch  a  power  to  charge  her  hufband  as  is  af&rmed  on  the 
ether  fide,  yet  it  may  be  difcharged  as  to  one  particular  man,  by  ^ 
the  prohibition  and  countermand  of  the  hufband ;  it  would  be  a 
very  hard  cafe  elfe,  for  (he  may  make  him  liable  to  the  greateft 
enemy  he  had  in  the  world.  la  £.  4.  i8.  The  king  may  grant 
to  J.  S.  to  be  exempt  of  juries;  but  if  he  grants  it  to  a  whole 
county,  hundred,  or  townfhip,  the  grant  is  void ;  and  by  this 
prohibition  of  the  hu(band  here  is  no  difcharge  of  the  whole 
power,  but  only  it  is  taken  of  thofe  particular  perfons*  If  a  man 
enters  into  an  obligation  not  to  ufe  his  trade,  it  is  againft  law, 
and  void ;  but  if  it  be  not  to  fet  up  his  trade  in  fuck  a  ftreet  or 
tQwn,  it  is  good. 

Noies 
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Note :  He  added,  that  as  to  charging  the  huibaiii  Vy  fif 

of  evidence,  which  he  had  reftrained  to  cohabitation^  he  £nd, 

the  law  is  the  fame  where  the  hufband  departs  from  the  wife }  s 

upon  going  beyond  fea,  istc. 

But  if  two-      Since  this  refoiution  there  have  been  feveral  cafics  in  dudt 

•■"^^^     tradefmen  have  recovered  in  aftions  brought  againft  the  hnflnnl 

Mid  fwwni     for  goods  delivered  the  wife ;  and  in  all  thefe  cafes  die  jodp 

tbem  before  have  laid  down  th^diftindion  of  an  implied  promife,  anddnc&i 

»2elnto     ^^  ^  ^  fufficient  foundation  to  charge  the  hufband ;  and  in  tkk 

dothes,  the   dire£Uons  have  (hewn  as  much  fstvonr  as  pofliUe  to  fuch  tradciiEDca 

IwibaadfliaU  33  intruftcd  her  on  the  credit  of  her  hufband,  and  were  in  dd 

JJ^J*'!^    combination  with  the  wife  to  charge  him. 

caale  they  never  came  to  hi*  ufe  ;  JSw»«  if  made  up  and  worn  and  then  pawned.  Salfc.  lit.  fL  lo* 
If  flie  pawns  her  clothes^  and  borrowt  money  to  redeem  them,  huiband  not  Fuble.  2  Sbo«  iSj* 
If  httiband  and  wife  by  agreement  liTe  feparate,  and  ibe  has  a  feparate  maintenaoce,  it  «B  k 
prefomcd  diat  thofie  who  dcaJ  with  htr  truft  her  on  her  own  crediL  Sallc  116.  pL  6.  id.  Kits' 
444.  Sid.  l»4.  12  Mod.  24^.  6  Mod.  171.  ViJe  Skin.  34S.  pi,  18.  Wamins  a  tiadetea'i 
firrant  not  to  trnft  her,  fufficient  warning  to  the  mafter.  Salk.  11 5.  pt.  10.  %  Ld.  Rj^  100^ 
A  tradefinan  who  fold  lace  and  filver  fringes  for  a  petticoat  and  fide-faddle,  which  amooated  to  ^U 
and  all  within  four  months,  to  the  wife  of  a  (cQeant  at  law,  aftsrwarda  a  judge,  lecofcnd  ^ioA 
Ikim.    Skin.  349. 

SaUciiS.  An  ordinary  working  man  married  a  woman  of  the  likecoB- 
ll*  "'  ditiouj  and  after  cohabitation  for  fome  time,  the  hufband  kft  ber, 
and  during  his  abfence  the  wife  worked  \  and  this  adion  being 
brought  for  her  diet,  it  was  holden,  that  the  money  ihe  earned 
{hould  go  to  keep  her. 
Tem.  71.  If  the  wife,  whilft  fhe  lives  feparate  (rom  her  hufbandi  inl 
[At  law  a  hath  a  feparate  maintenance,  buys  goods  of  tradefmen  who  knov 
anake^r^^  of  the  feparation  and  maintenance,  they  cannot  fue  the  cxecnton 
hnlband  lia-  of  the  hufband  in  Chancery  for  thefe  goods  ;  neither  will  equitf 
^  1L^  f*^^  ^^  executors  any  relief,  becaufe  they  have  a  very  good  i^ 
2^  though"  fence  at  law. 

lent  and  appGed  for  the  boying  of  necefTaries.     i  Salk.  5S7.     But  in  equity,  the  ocditor  vill  bejil- 
lowed  to  ftand  in  the  place  of  the  tradefmen,  and  to  have  ^tisfadion,  as  far  as  chey  coald,  if  tht^  ^ 
been  plaiotifis.  Preccd.  in  Chan.  501.     i  P.  Wms.  48a.     Where  equiry  will  decree  a  wktitpsA 
maintenaneey  wii/c  Abr.  £q.  68.     [Theie  ceruiaty  are  cafes  where  equity  has  decieed  aliffloajto  lia 
wile;  but,  whether  the  decrees  prcceeJed  upon  a  preTtous  divorce  in  the  ecdefiaftical coorti  or  Dpes a 
«freenient  between  the  parties,  in  many  cafe»,  doch  not  appear.     La/brock  v.  Tyler,  1  Ch.  Rep*  ^' 
Aihton  V.  Alhtmi,  id.  S7.     RufTeil  v.  Boduill,  id.  09.     Whorewood  v.  Whoiewood,  id.  ul-  i^ 
Caf.  S5a     Bot  it  is  obfenrable,  that  all  chel'e  cafes',  except  that  o(  La(brook  t.  Tyler,  were  ^^ 
the  timea  of  the  troubles,  when  jccmmiliionen  v^ere  appointed,  to  whom  jurifdidiMi  was  ti^^ 
given,  and  wbofe  decrees  were  holden  to  be  confinned  by  the  ad  for  the  confirmadoa  of  jmiiciai  fP^ 
ceedinsa.     i  Ch.  Rep.  iiS.     In  Nichols  v.  Danvers,  a  Vein.  761.  proceedings  had  beta  had  ^1** 
the  huiband,  as  appears  from  the  regiftrar*s  book,  (though  not  noticed  in  Mr.  Vernon's  report})  in  w 
cccle£aftical  court,  prcpter  fitvitiam  j  and  in  €><eodcn  v.  Ozenden,  it  appears  from  Gilbert's  Rff'^ 
•f  it,  that  theie  had  a^ualiy  been  a  divorce  fr'.ftcr  f^evitiam  ;  and  in  Angier  v.  Angier,  GB^M* 
Rep.  ijx,  there  was  an  agreement.     But  in  WUrjams  v.  Callov,  %  Vern.  752.  the  cooit  utwdf 
docs  ^pear  to  have  decreed  the  wite  a  feparate  maintenance  out  of  a  truil  fund,  00  accouat  a  tv 
cruelty  and  ill-behaviour  of  the  hu/baod,  though  there  was  no  eviderce  of  a  divorce  or  *£^?^ 
that  the  fund  in  difpute  ibould  be  fu  applied.     And  In  Watkyos  v.  Watkyns.  3  Atk.  96.  tbt  h^ 
band  having  quitted  the  kingdom.  Lord  Hardvicke  decreed  the  wiie  the  intereft  of  a  OuA        ? 
be  Ihoold  return,  and  maintain  ber  as  he  («iight.     Yet  in  Head  v.  Head,  3  Atk.  547*  l^^  ^' 
wickt  obferves,  that  be  could  find  no  decree  10  compel  a  holband  to  pay  a  feparate  <naiatenaace  to  IN 
wife,  unlefs  upon  an  agreement  between  them,  and  even  then  nnwiiiingly ;  and  this  opinioo  of  tort 
Hmrdwicke  appears  moft  reconcilable  to  rrincipicj  for  the  caie  of  a  divorce  pnpttr  fd^vitiemt  taxft^ 
confidered  as  an  implied  agreement ;  and  if  there  be  an  ezprels  or  implied  agicemeor,  tbeit  ko»  ^ 
doubt,  hot  that  courts  of  equity  may,  concuxtently  with  the  fplricual  court  in  proceeding  upoB>|» 
deciee  a  feparate  maintenance,     Wooa's  Inft.  61.    Scaling  v.  CravHey,  %  Vern.  3?6.  ^".^/'yj- 
3  Br.  Ch.  Rep.  6.     The  fpiritual  court  however  would  be  the  more  proper  jurifdidios,  if}^  '°^/' 
ram.     Lit.  Rep.  98.     a  Atk.  S'l*     But  if  after  an  agreement  between   hufi>and  and  vi/e  to  u^ 
'  *v«e^   thqr  appear  to  have  cohabited,  equity  will  coafidcr  the  a^recmant  as  therf^f  *^^ 


▼.  Fletcber,  M*  17S8.  It  is  obfcrrable,  thtt  If  courts  of  equity  had  an  original  and  con<* 
ttncnt  jurifdidion  with  the  Cpiritual  courts,  it  would  have  been  unneceHary  to  have  given  the  commif- 
ners»  during  the  troubles,  fuch  jurifdiAion ;  and  that  the  doubt  in  i  Ch.  Rep.  118.  could  not 
pive  been  railed,  refpediing  the  validity  of  their  decrees,  after  the  a£l  for  confirming  judicial  proceeds 
bfs.  Befides,  even  in  the  fpiritual  courts,  they  do  not  pretend  to  the  right  of  decreeing  allmonyy 
■tt  as  incidental  to  a  decree  of  divorce  ;  and  a  decree  of  divorce  or  feparation  was  never  fuggefted  to 
1^  ¥richin  the  jnrifdidion  of  a  court  of  equity.  Foobl.  notes  on  £q.  Tr.  96,  97.  And  Lord  Chan* 
r  Loughborough  is  reported  to  have  faid,  that  he  took  it  to  be  eftabliibed  law,  that  no  court,  not 
the  ecclefiafiical  court,  hath  any  original  jurifdiAion  to  give  a  wife  feparate  maintenance.  It  i« 
ys  as  inddtntal  to  other  matter,  that  ihe  becomes  entitled  to  a  feparate  provifion.  If  flie  applies  to 
Chancery,  upon  Afupfluavit,  for  ftcurity  of  the  peace  againft  her  hufband,  and  it  is  neceifary  tha( 
Pe  ihoold  live  apart ;  as  incidental  to  that,  the  ciuncellor  will  allow  her  a  feparate  maintenance :  So  ia 
ecclcfiafticaJ  coart^  if  it  is  neceflai^  for  a  divorce  a  men/a  tt  toro  propter f^'vitiam.  %  Ves.  jun.  1 9 5'] 

I 

( I )  What  Ads  done  by  the  Huiband  or  Wife  alone, 
or  jointly  with  the  Wife,  fhall  bind  the  Wife  ;  and 
herein  of  her  Agreement  or  Difagreement  to  fuch 
Adls  after  the  Death  of  her  Hufband. 

THE  hufband,  as  head  and  governor  of  the  family,  hath  an  Ron.  Abr* 

abfolute  power  over  the  chattels  real  and  perfonal  which  he  346»  347- 

is  poflefled  of  in  right  of  his  wife,  to  difpofc  of  them  as  he  *o  co'  4^!* 

thinks  proper,  and  no  a£l  of  concurrence  of  her's  is  of  any  avail,  sid.n.  [la 

either  in  confirming  or  controlling  fuch  difpofition:  but  the  real  «q"»jyt*» 

dlate  is  under  a  different  regulation,  and  not  under  the  power  of  2^j,c  u  ne- 

tbe  huiband,  longer  than  during  the  coverture  \  and  therefore  any  ceiTarytothe 

d^{>ofition  of  it  made  by  him  alone  may  be  defeated ;  alfo  all  J'^^^^l*^ . 

charges  laid  on  it  by  him,  fall  off  with  his  death.  ^^^^  a^d 

(he  is  perfonally  examined  in  court,  as  in  the  cafe  of  fines  levied  at  law.] 

At  common  law,  any  alienation  made  by  the  huiband  of  the  %  inft.  681. 

wife's  land^  whether  by  feoffment,  (a)  fine^  or  (^)  recovery,  was  W  ^^  fl>« 

a  difconttnuance ;  and  after  his  death  (he  was  put  to  her  cut  in  ^^^  Wi^m 

vita,  to  reinftate  herfelfj   but  now  by  the  ftatute  of  32  if«  8.  five  years 

f^,  28.   it  is  provided,  Ttat  m  fine  levied  by  the  hujband  alone,  of  ^^J^y^ 

lands,  being  the  freehold  and  inheritance  of  the  wife,  fhall  in  any  wife  huiband 

be  or  make  a  dij continuance,  or  be  otherwife  prejudicial  to  her  or  her  and  the  fine 

heirs ;  but  that  the  wife  and  her  heirs  fhall  and  tnay  lawfully  enter  ^*'  ''"** 

into  the  f aid  lands  according  to  their  rights  and  titles  therein.  fion,  her' 

fentiy  is  taken  away,  and  her  right  for  ever  extlnguifhed  ;  for  this  vide  Co.  Lit.  326*  Dyer,  72.  iSt» 
^lowd.  373«  S  Co.  72.  a  In(^.  6^i*  9  Co.  140.  If  lands  be  given  to  huiband  and  wife,  and  the 
tors  of  their  bodies,  and  the  huiband  alone  levies  a  fine  thereof,  the  wife  may  enter  after  his  death  by 
force  of  this  flacutev  9  Co.  138.  2  Inft.  6S1.  Cro.  Car.  477.  {b)  That  a  recovery  fufifered  by 
the  huiband  alone  is  void,  %fide  F.  N.  B  468.  Booth,  185.  2  Inft.  343.  Plowd.  57.  [The  huf- 
baod  alone  may  maJce  a  tenant  to  the  praecipe.     Vide  fupra  (C).] 

If  a  feme  covert  levies  a  fine  of  her  own  inheritance,  without  p^^^  ^^ 
her  hufband,  this  (hall  bind  her  and  her  heirs,  becaufe  they  are  F.nei  33. 
cftopped  to  claim  any  thing  iiv  the  land,  and  cannot  be  admitted  '°  ^^'  41* 
to  fay  flie  was  -covert  againft  the  record ;  but  the  hufband  may  _  co.".^ 
enter  and  defeat  it,  either  during  the  coverture,  to  reftore  him  Co.  Lit.  46. 
to  the  freehold  he  heldywr^  uxoris,  or  after  her  death  to  reftore  ^^a'emc 
iumfetf  to  his  tenancy  by  the  courtefy ;  becaufe,  no  aft  of  a  {o\t\[v\li a 
feme  covert  can  transfer  that  intereft  which  the  intermarriage  fine  exccu. 
hath  vetted  in  the  hufband  ;  and  if  the  hufband  avoids  it  during  the  ^'y»  f"^. 
coverture,  the  wife  or  her  heirs  (hall  never  after  be  bound  by  it.         fued"  gainft 
^  huiband  aid  wife,  he  may  ftop  the  execution^  becaufe  ao  a^  of  hei^s  can  prjudice  him  ]  and  if 


in 
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b  thii  ctfe  the  huftand  maket  deftdt,  and  (he  it  rrcdved,  Ae  may  hr  the  hetA  vi  ha  feeW 
dtfturb  the  eiecution  of  her  own  ffne }  but  afrcr  the  death  of  her  hidbaad  ilie  caBBOt  atoid  it.  Ilk 
tit.  ri>«)  79.  Co.  Reading,  9.  [An  encry  by  the  hu/kaod  into  pan  only  of  the  land,  whonftk 
wife  alone  levied  a  fine,  will  avoid  the  whole  fine.  Mayo  v.  Combet,  i  Frecm.  396.  Tkn  iiae 
inftaoce  of  a  married*  woman  being  allowed  to  levy  a  fine  withoot  her  huibaod.  The  hnfrwd  baitt 
hadti  and  covenanted  that  he  and  his  wife,  (when  of  a^)  flioold  levy  a  fine.  When  the  vifccae 
of  1^1  Ae  refufed  to  join  in  it  $  but  it  waa  levied  by  the  hulband  alone,  who  afterwardiweotibtari. 
The  wife  afterwards  confented  to  levy  it,  hot  the  hoiband  waa  abfenc  It  waa  faid,  opoo  omioaB 
levy  it,  that  it  had  been  ufual  in  fuch  cafes  for  the  cnrfitor  to  make  cm  a  frstdfi  to  tbe  «ife  a 
mftmtjtle  \  but  no  example  of  it  was  produced.  The  court  would  make  no  nde  to  authotkneM 
a  line  \  but  it  waa  afterwards  acknowledged  de  hem  ejft  before  the  lard  chief  jaftioe*  tlia  ia  cbbL 
Moreau'a cafe»  %  Bl.  Rep.  1x05] 

\%  E.  4.  II.  If  a  hufband  and  wife  join  in  a  fine  to  convey  her  own  ioherit- 

^^^*  ftRolL  ^'^^^^  ^^  ought  to  be  received,  if,  upon  her  {a)  examtnatioa  itap> 

>br!  ao.  pears  to  be  voluntary  and  free  from  conftraint ;  and  if  (he  be  of 

a  inft.  515.  fuU  age,  the  fine  fhall  bind  her  as  if  (he  had  been  fole. 

^  Atk.  712. 

(j)  JV«/r  ;  The  books  which  fay,  that  a  fine  fliall  not  bind  a  woman  aader  covcrtaie^  iuk6  kk 
eaamined,  muit  not  be  conftrued  as  if  it  were  in  her  power  to  reverie  the  fine  for  want  ef  kero. 
amination  \  but  they  are  to  be  underftood  in  this  fenfe^  that  the  judge  ovght  not  to  lecsiR  a  las 
without  examining  her.    alnil-5i5. 

•  Inft.  515.      The  examination  of  a  feme  corert  is  not  always  neoeflary  is 

levying  fines,  becaufe  that  being  provided  that  (he  may  not  tf 
the  indance  of  her  hufband  make  any  unwary  difpoGtion  of  her 
property,  it  follows,  that  when  the  hufband  and  wife  tab  as 
cflate  by  the  fine,  and  part  with  nothing,  the  feme  need  not  be 
examined :  but  where  (he  is  to  convey  or  pafs  any  efhte  or  in- 
terefl,  either  by  herfelf  or  jointly  with  her  hufband,  there  (be 
9R0II. Abr.  ought  to  be  examined;  therefore,  if^.  levies  a  finerMv^to 
*7*  baron  and  feme,  and  they  render  to  the  conuzor,  the  feme  ^ 

be  examined  -,  fo  it  is  where  (he  takes  an  eflate  by  the  fine,  render- 
ing rent. 
F.N.B.  tr.  If  hufband  and  wife  levy  a  fine,  and  the  wife  is  widiiaspi 
*^*  '^*  they  may  Join  in  a  writ  of  error  to  reverfe  it  during  the  minoAf 
iut  for  this  of  the  wifc,  not  by  any  privilege  of  coverture,  but  becaufe,  dw- 
wtc/r  head  of  ing  her  (late  of  infancy,  no  aft  of  her*s  can  be  fo  obligatory  a 
Twtx  mi      jjQ^  jQ  jjg  cancelled,  if  (he  thinks  it  prejudicial  to  her. 

Co.  Lit.  ^6.       If  a  man  makes  a  jointure  on  his  wife,  either  before  or  after 

Dyer,  i;S.    jnarriagc,  and  they  hloth  join  in  a  fine,  (he  is  bound  thcrcbfj 

^ujliKture.  *"^  *f  the  jointure  was  made  before  marriage,  (hcisbantdto 

claim  dower  in  ahy  other  lands  of  the  hufband's ;  but  if  tbe 

jointure  was  made  during  coverture,  (he  may  claim  dower  in  dc 

other  lands. 

•  San<<.  177.  If  baron  and  feme  by  firxt  fur  concejjit  grant  land  to  ^.i** 
Sid.  ♦tft.  pp  years,  and  warrant  the  faid  land  to  J.  S.  during  the  faid  tera^ 
?i^'aKct  and  the  baron  dies,  and  J.  S.  is  evifted  by  one  that  hath  a  pAf 
•'4.  703.  title,  he  may  thereupon  bring  covenant  agamft  the  feme,  notwitt 
Votton  and  ftandinc  (he  was  covert  at  the  time  when  the  fine  was  levied. 

Hale.  ^  /.       ■  i.  -  J  A«  W 

10  Co.  45.        A  recovery,  as  well  as  a  fine  by  a  feme-covert,  is  good  to  dbt 

•  Roll.  Aur.  her,  becaufe  the  pr^pe  in  the  recovery  anfwers  Ac  vrit » 
)VJ«  covenant  in  the  fine  to  bring  her  into  court,  where  thcexatf- 

nation  of  the  judges  deftroys  the  prefumption  of  law,  that  dns*^ 
done  by  the  coercipn  of  her  hufband,  for  then  it  is  to  be  p** 
turned  they  would  have  refufed  her*  ^^ 

10  ** 
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Bat  if  a  wife  alone,  or  with  her  hufband,  bargain  and  fell  her  %  inft.  673. 
ands  by  deed  indented  and  enrolled,  yet  it  ihall  not  bind  her  i  ^^  **^* 
lor  a  wife  cannot  be  examined  by  any  court  without  writ,  and 
hcjoe  is  no  writ  allowed  in  this  cale. 

-If  a  feme  covert  join  with  her  hufband  in  levying  a  fine  to  Bot where 
•aife  a  fum  of  money  by  way  of  mortgage,  this  (hall  bind  her.       ^  money 

At  of  the  perfonal  eftate  p(  the  hofband,  vide  Brend  ▼•  Brend^  x  Vern.  ax 3.  [If  a  wife  chaise  her 
ftate  with  paymeot  Af  her  hufband's  debts,  or  apply  her  ieparate  eftate  to  fach  purpofe,  apd  it  do 
iec  appear  to  have  been  intended  by  her  ai  a  gift  to  her  hdhandy  equity  m\l  decree  the  hufl>and*a 
Acts  to  be  applied  in  exoneration  of  her  eftate,  or  in  re-payment  of  the  money  advanced*  Earl  of 
9iincingdon  t.  Coontefa  of  Huntingdon,  %  Vern.  437.  x  Br.  P.  C.  x.  S.  C.  Pocock  t.  Lee» 
i  Vern.  604.  Tate  t.  Anftin,  2  Vern.  689.  i  P,  Wms.  264.  S.  C.  Bagot  v.  Oughton,  x  P. 
^ffli.  347.  Evelyn  ▼.  Evelyn,  1  P.  Wma.  659.  Lewis  v.  Kangle,  Ambl.  X50.  Earl  of  Kinnoul 
V  Money,  cited  in  3  Br.  Ch.  Rep.  206*  Clinton  v.  Hooper,  3  Br.  Ch.  Rep.  20X.  Parteiiche  y. 
Hmkt,  2  Atk.  3^  Lacam  ▼.  Mertiui,  x  Ves.  3x3.  Aftley  t.  Earl  of  Tankerville,  3  Br.  Ch« 
^*  545-]  But  for  this  vidt  head  of  Mortgage ;  where  (be  (hall  be  bound  to  a  fpecifick  perfonoaoct 
f  her  agreements  in  equity,  vide  tide  jigrtemtnttf  and  2  Vern.  6x* 

If  a  huiband  difleife  another  to  the  ufe  of  his  wife,   this  RoU.  Abr. 
bcs  not  make  her  a  diffeiforefs,  flie  having  no  will  of  her  own,  l^J'.g^^^ 
lor  will  any  agreement  of  hers  to  the  difleifin  during  the  co-     *  "    *  7* 
rerture,  make  her  guilty  of  the  difleifin,  f6r  the  fame  reafon: 
|Ut  her  agreement  after  her  hufband's  death  will  make  her  a  dif- 
eiforefs,  becaufe  then  (he  is  capable  of  giving  her  confent,  and 
hat  makes  her  tenant  of  the  freehold^  and  fo  fubje£);  to  the  re- 
medy of  the  difieifee. 

So  if  a  man  difleife  another  to  the  ufe  of  a  feme  covert,  her  Roll.  Abr. 
igrcemcnt  to  it  fignifics  nothing;  for  though  the  hulband's  agree-  ^-^ ^^* 
mcnt  to  it  fettles  the  eftate  in  the  wife,  yet  it  makes  her  no  fharer    *  *'  "'  ^' 
in  the  guilt  of  the  difleifin. 

Bat  if  a  feme  covert  a£tually  enter  and  commit  a  diflfeifin,  Co.  Lit.  3  57. 
5ither  folcly  or  together  with  her  hufband,  then  (he  is  a  dif-  ^^'  ^^'* 
fciforefs,  becaufe  flie  thereby  gains  a  wrongful  pofleflion ;  but  Bro.  Dif. 
ret  fuch  adual  entry  cannot  be  to  the  ufe  of  her  hufband  or  a  feifin,  15. 
ftranger,  fo  as  to  make  them  diflfeifors,  becaufe  though  by  fuch  |7^  ^^ 
Sntry  fhe  gains  an  eftate,  yet  (be  has  no  power  of  transferring  it  j^  coni 
to  another. 

If  the  hufband  feifed  of  lands  in  right  of  his  wife,  make  a  Bro^Accepu 
leafe  thereof  for  years  by  indenture  or  deed  poll,  rcferving  rent;  ^^^^^^ 
ill  the  books  agree  this  to  be  a  good  leafe  for  the  whole  term,  ^4.    Cro. ' 
iinlefs  the  wife,  by  fome  aft  after  tlie  hufband's  death,  (hews  her  Jac.  332. 
iiflent  thereto;  for  if  (he  accepts  rent  which  becomes  due  after  c^Lit^tV. 
Iiis  death,  the  leafe  is  thereby  become  abfolute  and  unavoidable:  piow.  137/ 
he  reafon  whereof  is,  that  tne  wife  after  her  intermarriage  being  Cro.  Jac 
^  law  difabled  to   contraft    for,    or  make  any  difpofition  of  ctoiEulV' 
ber  own  pofleflions,  as  having  fubjefted  herfcW  and  her  whole  769I    [li 
mil  to  the  will  and  power  of  her  huiband ;  the  law  thereupon  ^  h^en^ 
transfers  the  power  of  dealing  and  contrafting  for  her  poffelEons  ^^g°'^Vflr 
!o  the  hu/band,  becaufe  no  other  can  then  intermeddle  therewith;  yearsbyhyjf-' 
tnd  without  fach  povirer  in  the  hufband  they  would  be  obliged  to  hand  and 
ceep  them  in  their  own  manurance  or  occupation,  which  might  be  ^J^J^J  j^^'^ 
greatly  to  the  prejudice  of  both :  but  to  prevent  the  hufband  from  ricance, 


jiufing  fuch  Dower,  and  left  he  (hould  make  leafcs  to  the  ptc-  without  any 
Vol.  I.      *  K  k  •  judicc  ^  ^^'•"' 


49^  OBaron  ans  Jfem^. 

nay  be  con-  judice  of  the  Wife's  inheritance^  the  law  has  left  her  UfliQtf 
ch!^- '  after  his  death,  either  to  affirm  and  make  good  fuch  Icafc,  or  10 
ilanccs  by  defeat  and  avoid  it,  as  ihe  finds  it  fubfervient  to  her  own  itttereii: 
the  wi/c  and  this  (he  may  do,  though  (he  joined  in  fuch  leafe,  unldsmade 
^1*  jl^""  purfuant  to  the  ftatutt  3a  ff.  8.  cap.  28. 

thottgh  there  be  jio  adual  rc<«Jelivef7  of  the  deed.  Goodright  t.  $tnplm»  Cowp.  soi.  BM&e 
Dry  batter  ▼.  Bartfaotomew,  a  P.  Wms.  126. 1  Ai  to  leafei  made  by  hufliand  and  «ift»  otkritM* 
■MO  law^  or  by  virtue  of  31  H.  S.,  vu&  head  of  Lttija  nd  7trmt  far  Teart* 

,  Hu{band  and  wife  made  a  leafe  for  years^  bj  indenture^of  die 

wife's  lands,  referving  rent )  the  leflee  enters,  the  huiband  be&ne 

any  day  of  payment  dies,  the  wife  takes  a  fecond  hufbaud,  anl 

X>7«>  I $9*    he  at  the  day  accepts  the  rent  and  dies:  it  was  holdeoi  tiot 

475.  ^RoIl  ^^  ^'^^  could  not  now  avoid  the  leafe,  for  by  her  fecond  mar- 

Ref!  132.     riage  (he  transferred  her  power  of  avoiding  it  to  her  huflnndi 

and  his  acceptance  of  the  rent  binds  her,  as  her  own  aA  bcton 

fuch  marriage  would  have  done^  for  he  by  the  marriage  focceded 

into  the  power  and  place  of  the  wife }  and  what  flie  migbthaK 

done,  either  as  to  affirming  or  avoiding  fuch  leafe  before  nianiage» 

the  fame  may  the  hufband  do  after  the  marriage. 

a  Roll.  Rep.      The  hufband' being  feifed  of  copyhold  lands  in  right  of  Iiii 

^^  '  Cio,  ^'*^*^  ***  ^^^»  makes  a  leafe  thereof  for  years,  not  warnwted  by  the 

Car.  7.  Cio.  cuftom,  which  is  a  forfeiture  of  her  eftatc  \  yet  thb  (hall  not  lini 

El.  140.       the  wife  or  her  heirs  after  the  hufband's  death,  but  that  thej 

4  *^  »9-     m^j  enter  and  avoid  the  leafe,  and  thereby  purge  Ae  fofcitoK- 

and  the  diverfity  feemeth  between  this  act>  which  is  at  an  enJ 

when  the  leafe  is  expired  or  defecated  by  the  entry  of  the  lord}  or 

the  wife  after  the  hufband's  death,  and  fuch  a£b  as  are  a  god- 

tinning  detriment  to  the  inheritance,  as  wilful  wafte  bj  the  hot 

band,  which  tends  to  the  deftru£tion  of  the  manor:  fo  of  noB> 

payment  of  rent,  denial  of  fuit  or  fervice ;  for  fuch  forfeitunt 

as  thefe  bind  the  inheritance  of  the  wife  after  the  huftand's  death; 

but  in  the  other  cafe,  the  hufband  cannot  forfeit  by  this  kife 

more  than  he  can  grant,  which  is  but  for  his  own  life. 

Flo*.  tQ}.        A  woman  guardian  in  focage  marries^  and  joins  with  hcrhof* 

R^^  Ab/''  band  by  indenture  in  making  a  leafe  for  years  of  the  ward's  Ian*! 

5^;      •    yet  after  her  hufband's  death  (he  may  avoid  the  fame ;  for  though 

the  hufband  has  abfohite  power  to  difpofe  of  all  chattels,  ddier 

real  or  perfonal,  whereof  he  i^  polTefled  in  right  of  his  wifCf  <w 

the  wardfhip  of  the  body,  and  landi  in  this  cafe  is  but  a  chsttdt 

yet  die  wife  being  pofleffed  of  it  in  right  of  the  infant,  and  s^ 

countable  to  him  for  the  profits  when  be  comes  of  age,  die  hv| 

band's  difpofition*fhall  not  bind  her  after  his  deathi  but  dot  (he 

vinay  avoid  it  in  right  of  the  infant,  whofe  guardian  flic  ^^ 

tinues  to  be ;  and  her  own  joining  in  the  leafe  was  not  natm 

bccaufe  (he  was  then  under  coverture. 

fv%  Kt  t  *.      A  feme  covert  is  capable  of  purchafing  {a) ;  for  fuch  an  aa  ** 

I  .^  \  KMsi  j^ot  n^ake  the  property  of  the  hufband  liable  to  any  diddvatf^ 

b.  w^  ^^s^i  ^j^j  jjj^  hufband  is  fuppcrfed  to  affcnt  to  this,  as  being  for  hij«; 

i\T.\,>     vaniJjrc)  but  the  hufband  may  (*)difagree 5  and  it  fhaU avoid «l* 

•;  '  ^  t^*  jhikIuic  :  but  if  he  neither  agrees  nor  difagrces,  the  P"^^^** 
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r>d  \  for  Kis  condufl  fihall  be  cfteemed  a  tacit  confent,  fince  It  is  PoAnttp^o* 
turn  to  his  advantage :  but  in  this  cafe,  though  the  hufband  ^^^ 
ihould  agree  to  the  purchafe,  yet  after  his  death  Ihe  may  wave  it;  may  main^ 
for  having  no  will  of  her  own  at  the  time  of  the  purchafe,  (he  is  tain  tioYcr 
not  indifpcnfibly  bound  by  the  contradl: :  therefore  if  (he  does  not,  ^  ^13^ 
when  under  her  own  management  and  will,  by  fome  z&  exprefs  purchafe- 
her  agreement  to  fuch  purchafe,  her  heirs  Ihall  have  the  privilege  monqr* 
•f  departing  from  it.  ^^^ 

Rtym.  224.  The  like  remedy  he  may  have  for  money  loft  by  the  feme  at  cards.  Rey  ▼.  Stephens^ 
-dttd  in  I  Sid.  lift*  Tbt  receipt  of  money  by  the  feme  wtU  be  binding  opon  the  hufband,  if  it  ap* 
fear  that  Ihe  m/m^^  receives  and  payi  money  for  him.    Seaborne  t.  Blackfton,  a  Fr^em.  lyt*] 

[A  wife  mav,  without  her  hufband,  execute  a  naked  authority,  Co.Lit.xii. 
whethergivenoefore  or  after  marriage.  So  where  both  an  intereft  p^^JJl^^^^ 
and  an  authority  pafs  to  the  wife,  if  the  authority  be  collateral  to,  Monit, 
and  do  not  flow  Arom  the  intereft ;  becaufe,  then  the  two  are  is  »yes.  191. 
tinconne£led  as  if  they  were  vetted  in  different  perfons.    And  as  ^^^*  ^* 
a  feme  covert  may,  without  her  hufband,  convey  lands  lin  mere  Rep.  tonp. 
execution  of  a  power  or  authority,  fo  may  (he,  with  equal  tfkSt,  rjnch,  346. 
in  performance  of  a  condition,  where  land  is  vetted  in  her  on  con-  ^"^'^^^ 
dition  to  convey  to  others.     It  feemcth  doubtful,  however,  whe-  note"6.  Co. 
tbcr  (he  can  convey  lands  which  (he  holds  as  truttee  without  her  J^t.  ii».  a. 

r  ../t      J  •   •    •        -   '^r  FonbL  notes 

Aulband  joinmg  m  the  conveyance.  ^  £„  Tr.  Sc^ 

If  a  note  be  made  payable  to  a  feme  fole  or  order,  and  (he  Connor  ▼• 
afterwards  marry,  (he  cannot,  during  the  coverture,  indorfe  it.     ^^^^^ 

The  bond  of  a  feme  covert  is  void  j  and  fo  is  her  appointment  1  Wiir.  3. 
of  an  attorney  j  for  (he  is  incapable  of  executing  a  deed.  *  Saund. 

if  a  woman  feal  a  bond  In  the  pretence  of  her.  httfliand,  and  he  ftand  by,  and  do  not  giinfayy  it  ihall 
hitid  him.    Cited  fer  Mafter  of  the  RoUs,  aa  adjudged  in  the  time  of  H.  8.    %  f  reem.  2 18. J 

(K)  Where  the  Hulband  and  Wife  muft  join  in 

bringing  Adions. 

iN  thofe  cafes' where  the  debt  or  cayfc  of  a£^ion  will  furvivc  to  Roll,  Afar. 
*  the  wife,  the  hufband  and  wife  are  regularly  to  join  in  the  ac-  347»  Mooj* 
tionj  as  in  recovering  debts  due  to  the  wife  before  marriage,  in  V^t  to-* 
^ons  relating  to  her  freehold  or  inheritance,  or  injuries  done  to  ▼ert  can  in 
^ht  perfon  of  the  wife  ^^  ^^^  ^"* 

FC"on  w  wic  WUC»  ^.jjj^^^  h^,  hu&and,  W<  letter  (M> 

But  if  a  feme  (ole  halh  a  rent-charge,  and  rent  is  arrear,  and  Cro.  jlUs,   , 

fte  marries,  and  the  baron  diftrains  for  this  rent,  and  thereupon  ^l^/^"^^ 

^  refcous  is  made,  this  is  a  tort  to  the  baron  himfelf,  and  he  may  Moor/  584. 

have  an  aGion  (a)  alone.  s.c.  (a)  Or 

»-         ,  may  join  hia 

mfe  theretn,  becaufe  it  arilca  npon  *  doty  due  unto  her  before  coverturt.    Qro.  Eiis.  4^9.  per  Curm 

So  if  a  feme  fole  hath  right  to  have  common  for  life,  and  (he  »  Boift.  !♦• 
™«s  hulband,  and  he  is  hindered  in  taking  the  common,  he  may  *(^v"^^^^ 
hare  an.a£kioa  alone  without  his  wife  (*),  it  being  only  to  recover  roi  ieifed  a 

» llanuges.  t  houfe  for 

\,  ,  life ;  and,  \n 

,>■•  rigfat  of  his  feme,  leafed  for  yean  to  the  defendant^  whobttrnt  tht  houfe,  and  the  baron  alone  brought 

Kk  z  '  a> 


•        I 
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cbarfcabie  over  in  watcy  in  nffud  ol  vbidi  oolf  m  affion  Ib^  !»• 

tfiff  dttc  be  made  oo^ccuipmlllMi^eaiaft  write.    Cn.  Bk.4(i. 

M*  (m  jtM^  md  M.  cMcuni*  to  npair  the  fiU  hmk^  hag  ik 

to  baroB  aad  fenaef  fife*  $  the  baroB  naf  bane  to  affioa  ain 

oiily  ate  to  be  fccotewJ,   Cio.  Jac*  3i9*i4"4p'*  jUi 

Bar  if  Inran  and  feme  are  difleifed  of  the  land  of  die  &D^ 
CB&  joia  IB  an  aAion  for  the  recovery  of  this  land. 

«ife*t  iiriMritaiice.    )8H.^4.    KoL  Abr.  347*    Sontois 

«BB  gntoed  tofacr^a«i)Ub»  tbongli  it  Otoe  toCbebiD*«(*i 

.    ._,7  70.    For  rent  doe  to  bcr  before  coTCftare  as  teoant  ia  ifwirt  RA 

ffttiL.  i;5,  136.    Cio.  Jac  283.  and  S^utre  if  fiace  3«  H.  S.  cff.^ 

'  ii  aade  far  icnt  due  before,  and  vbere  after  naniiye.— — >Vk^ 

.  a  fmtn  m^editf  v'uU  C9«  lit.  35i«  a*    Own,  8a.    Lit  13.  jSh 

JcaiL  %,  3.    BuUL  no. 


Crrw  xifi.        If  ^  banm  be  poflefled  of  a  ledory  for  years,  in  right  of  iui 
-'  r^  3£3!ie,  ke  and  his  feme  may  jotq  in  an  aiQion  upon  the  2  (^ 

^  7^  t  I-u  6l  €.  13.,  for  not  fetting  forth  tithes  ;  for  the  pofiefBoDflf 

^  c  £  «fii;  rnr  rurca  is  in  die  right  of  the  feme,  and  the  a&ionis  pfcnby 
*^-  ^  -^-    rar  ±Jiaec  to  the  proprietor* 

v^«.  ^  ^  ^<{B&  csk.  X^ar>S.C.  ftldtobeadjodgedtbattfaebanminigbthafedKiflioadgflei 
^ \l  .  iKtfMou  Y.  T  ~tmes»  pi.-^'-IfaftraiigercutitreesupbntheUBd  oftbeicflKytbejB^JM* 
-     ^  ^  i.  ).    o».  Cx^  »rT'        ^  ^  >B>7  i^  »  ticfpafii  ftdrt  clamfim  fiegt.    Bit  Lk* 


9^K  T^  ^"a  {ease  Ible  is  pofleiSed  for  years  of  a  clofe,  to  which  6ae 
^^^J^**  ^-  OTt  n  irind  there  hath  been  a  way  through  the  clofe  of  J*  S»tai 
"^  ^^  auictrJnj,  and  J.  S.  ereSts  a  building  €x  tranfverjo  wfrt£8^b 
thoc  the  cannot  ofe  the  faid  way,  and  after  flie  marries,  the  bans 
and  fcnie  may  join  in  an  adion  for  the  ftoppage  during  the  eover> 
r^rc*  dedsring  that  after  the  faid  marriage  {a)  they  could  not  ufe 
£i<:  \£^  way,  i^Cy  becaufe  the  wrong  was  done  to  the  femci  aad 


k«»» 


r^^.!^  t:-.<  ,«>;  baron  had  the  clofe  in  her  right, 

^^  !s  V-  btic  S.  P.  docs  aot  appear.  («]  For  ittftlofing  twenty  acres  of  wafte^  io  vbick  (k 
«•!«.  «^  c^mtmnr*  -ta  fxod  thrr  could  not,  as  before,  take  the  profiu  with  their  cittk,9f>i  ^ 
Xvm<«  «  «:«XHC  c'vcxt  aaaot  have  cattle,  Lit.  R^.  184,  aSs*,  the  court  iacUned  ibribcdefiiii* 
A»u  .  ^v  V  <v«9  -vc  jcpfcar  what  judgment  wfi  given,  {h)  So  in  an  aai«n  for  not  gn>dia|< 
^«   ♦  V     4.  ..     i^cb.  i$$.  So  where  the  feme  had  right  to  all  the  lop  of  cotoawa 

^^.  ^  I  «^v  *?v  L"»  gnraer  cat  them  down.     Cro/Car.  437.  adjudged.  Jones,  376.    In  fAiA  W 
^.«.  .  «  «^  «^  ««w%iteto«as^  that  the  aOioo  w»t  brought  b>  the  baron  alooc^  aad  jfct  i4«4P^ 

^Vv.  T^N  If**-  dddarcs  that  he  was  feifcd,  in  right  of  his  wife,  rft 
^^..vv«*^  i»-.rAiC^,  bakchoufc,  £5f^,,  and  that  the  defendant  ercdcd  two 


^    *^^  *    bc^fesof  office  fo  near  the  faid  bakehoufe  that  the  walls  thereof 
^  K'Cime  foundrous,  and  the  air  fo  unwholefome  that  be  loft  ii* 
cu.tom,  &i%;  the  a£lion  lies  for  the  hufband  alone* 

♦  **      *!^^,-^  «J4.    Hob.  t^'  warrant  no  more  than  that  the  wife  maj  be  joined,  aot  lb<«' 


^\  »     A     ^.  t» 


\{  J.  Icafcs  toJ5.  for  years,  Tendering  rent,  and  after  p^ 
h\s  reverfion  to  baron  and  feme,  and  jB.  attorns,  and  dtfi 
IV Mt  i:J  anrear,  and  tlic  term . expires,  the  baron  may  bring* 
jLvluMt  alone  for  this  rent,  becaufe  this  a£lion  is  grotmdcd  *?* 
thx*  xtutv,  and  not  upon  the  nature  of  their  eitate  ;  and  the  in«fl 
r  u*\  coiuc  to  the  baron  5   and  there  is  no  diffiarcnce  wi«c 
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baroo  and  feme  are  (a)  joint-leflbrsi  and  where  (i)  jomt-pur«  la)  Ami 
chafers.  th«itwat 

never  quel* 
iSooed  but  the  Varon  might  bring  tiie  aOion  akMie  j  but  wfaen  brooght  bj  both,  it  hath  been  doubted* 
Balft.  II.  ^Yd^*  and  vU*  Lit.  Rep.  13.  Palm.  soy.  [They  may  join,  or  not,  at  their  eleftioo* 
Akberry  t,  Walby,  1  Str;2X9.  Beaver  t.  Lane,  a  Mod.  si/.l  {S)  But  in  that  ^9X9,  %  Bulft.  134, 
ftr  Dod.  he  muft  bring  the  aftion  generally,  and  not  ihew  nimfelf  to  be  affignee ;  but  yet  Roll* 
JUp.  52.»  it  appears,  t^  adioa  waa  to  brought  j   and  yet  held,  fer  Cmr*,  to  be  only  JutfJufage, 

But  if  jf.  conveys  lands  to  J7.  in  fee,  and  covenants  with  Roll.  Abr. 
him,  his  heirs  and  afligns,  to  make  further  aflTurance,  and  thefe  34S*  ^^* 
lands  are  afiEgned  to  J.  S,  and  his  wife,  and  the  heir^  of  J,  S.,  ^^*  ^j°  „"« 
they  muft  both  join  in  an  a&ion  on  the  covenant  for  further  406,  407. 
aflurance«  *^^^^^  ^^^  ^  ^^  ^^^^   j^^^  Rep.  W  Cro." jac.  V9* 

But  if  a  bond  is  made  to  a  feme  tovert  during  coverture,  con-  3  Lev.  403. 
ditioned  to  pay  money  to  the  feme^  the  baron  (c)  alone  rbay  a4)ttdged 
bring  an  a^ion  upon  this  bond.  ^^  ^ 

the  dedahtioB  j  and  a  cafe  was  cited  by  Powel>  where,  upon  a  Judgment  obtained  by  baron  and  (ane$ 
the  baron  only  (bed  zfeirt  facias  for  the  damages  and  oofts,  and  had  judgment,  (r)  If  a  bond  be  en- 
tsred  into  to  baron  and  fone,  the  baron  may  fue  it  alone,  and  thereby  be  fhews  his  diiTent  to  his  wife's 
taking  any  thing  by  it  $  %  Mod.  a  17.  [i  Str.  229. }  though  it  be  entend  into  to  the  wife  as  adml- 
siibaQrix.    Ankerftein  t.  Clarke*  4  Term  Rep.  616.] 

1£  A.^  in  confideration  that  J7.,  a  feme  covert,  will  cure  a  Cro.jac.77. 
certain  wound,  aflumes  and  promifes  to  B*  to  pay  unto  her  10/.,  f^^**'  . 
if  B.  does  cure  it  accordingly  \  (he  may  join  with  her  hulband  in  affij^*fn. 
an  affum^  for  this  money  (^,  for  this  promife  arifing  upon  Cm.  Scac€. 
a  matter  of  fldll  and  performance  of  the  wiw,  flie  is  the  caufe  of  ^|1^*^'55' 
the  action ;  and  fuch  an  a£%ion  will  furvive  to  the  wife*  adjudged 

that  they  ought  to  job.  2  Sid.  128.,  like  point  \  and  per  Glyn,  Ch.  Juft.,  it  may  be  in  the  name  of 
Mb,  or  of  the  huiband  alone,  {d)  But  whatever  the  confideration  be,  where  there  is  an  exprefs  pro- 
ffliie  made  to  the  wife,  ihe  may  join.  Cm.  Ella.  6i.  But  without  an  exprefs  promife,  the  a^ion  does 
Mt  lie|  lor  the  fruit  and  labour  of  the  wife  belongs  to  the  huiband,  for  which  he  only  ihall  brio^  the 
•tton.  Salk.  114.    4  Mod.  x 56.    S*  C.  and  S*  P.  C«th.  ^jx.   All.  3.  6.    StUe,  9.  298* 

If  A\^  in  confideration  that  baron  and  feme  had  intermarried  (0  Or  tha 
Ht  his  requeft,  aflumes  and  promifes  to  them  to  pay  unto  the^^[|J^^ 
feme  ZLper  ann*  during  the  coverture,  ^a  notwithftanding  the  aaionaiond^ 
whole  benefit  redounds  to  the  hufband,  yet  in  an  a£lion  there-  AU.  36. 
upon  they  {e)  may  join,   a  firtiori^  becaufe  it  is  an  executory  ^^^^ 
promifci  and  hath  continuance,  and  is  not  to  be  done  umcd  vice  proper 

only.  mode?  Style, 297*] 

It  feems  clearly  agreed,  that  for  debts  (/)  due  to  the  wife,  and  Rdi.  Abr, 
all  caufes  of  aftion  before  coverture,  the  huiband  muft  join  in  H7-  ^Mo* 
the  a&ion.  kid  down  w 

a  rule.  Owen,  82.  Lit.  Rep.  j  3.  Keb.  440.  3  Term  Rep.  631.  The  huiband  alone  cannot  bring  an 
hdtiitai.  affttrnpfit^  or  an  hfmul  iwmputi^ety  for  a  debt  due  to  the  wife  herfelf  before  coverture,  much 
left  when  it  is  due  to  her  as  executrix  or  adminiftratrix.  Sid.  229.  2  Keb.  89*  (/)  In  confideratioii 
that  A.  will  marry  his  daughter  £.,  aflumes  to  gi?e  her  as  much  as  he  gives  any  other  of  his  daugh* 
tus,  &c.  I  and  becau^  this  pramife  was  made  b^forf  ojarriage,  whether  the  baron  and  feme  muft  mot 
fAtk  in  gn  aAioo  thereupon,  dahiiatur*    Si4. 2^« 

In  an  a^ton  upon  a  trover  before  marriage,  and  a  cpiverjion  Sid.  ^^%^ 
tfter,  the  baron  and  feme  ought  to' join,  for  this  aftion,  as  a  ^<^  ^^^ 
*refpafj^  diiaQrms  the  property}  but  the  haroa  alone  pught  to  ^js^.^^ 

Ikk  3  bring 
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107.  S.P.  bring  a  replevin  {a),  detinue,  Igc;  for  thefe  a&ions  adout  ant 
*"^  *•**•'  riL  ^^^^  ^  property  in  the  feme  at  the  time  of  the  marriage,  which 
t?^  a^'his     '^y  confequence  mud  have  vefted  in  tiie  baron. 

cleAioa.  [But  fee  3  Term  Rep.  63X.»  in  confirmation  of  the  pofition  in  the  text.  («)  Vtit  Zv 
Temp.  Hardw*  119*] 

Carth.  46s.  But  if  A.  declares,  that  the  defendant  being  indebted  to  him 
SblrdS^  and  his  wife  as  e;cecutrix  to  one  J.  S.,  in  confideration  that/ 
jQdged.  '  would  forbear  to  fue  him  for  three  months,  aflumed,  (^r.,  ^ 
Saik.  117.  ayers  that  he  forbore,  and  that  his  wife  is  ftill  alive,  the  aAioaii 
PJ!  ^-  well  maintainable  by  the  huiband  alone,  for  this  is  on  a  new  coo- 

368.  sfc!   traft,  to  which  the  wife  is  a  ftrangcr. 

adjudged.  Yelv.  84.  Cio.Jac  xxo.  S.  P.  adjudged.  Whether  fnch  a  itco?ery  will  be  diied  iflctSf 
or  a  dtvMjUvit  for  fo  much,  vide  head  of  Executon  and  Mminifiratoru 

Roll.  Rep*  For  a  battery  or  other  perfonal  tort  done  to  the  wife,  they 
It^".  a8o     (*)  ^^^  i°^">  ^°*  *^  ^^  ^^*^  ^^*>  ^^  adion  dies  with  her. 

Brownl.  105.  Noy,  i8.  Not  for  perfonal  or  other  wrongs  done  to  t^m  both>  unlefs  where  tfaeybm 
a  joint  interefty  and  they  hare  wrong  in  refpcd  thereof.  March,  47.  Cr«.Car.  553.  J<uK&f44^ 
Cro.  Jac.  355.  RoU.  Rep.  xo8.  a  Mod.  66.  8  Mod.  200.  341.  Vent.  328.  1  Vent.  19.  Ha^ 
l66.  Stik,  ia8.  Cro.  Car.  175.  Ler.  3.  «  Lev.  10.  fi  Wtlf.  2x4.  a  Str.  716.  loeqsitfitke 
hafl>and  cannot  file  a  hill  for  a  chofe  in  adion  in  right  of  the  wife,  without  making  her  •  party :  if  kt 
doy  and  it  he  difmifledy  it  will  not  conclude  the  wife ;  and  if  he  die  before  judgment  or  decree*  At 
cannot  retive  the  fuit.  Claarkey.  Lord  Angicr,  %  Freem.  160.]  (h)  And  the  judgment  moftbe, 
that  the  baron  and  feme  flull  recover,  notwithftanding  the  baron  only  la  to  have  the  dtfu(ei< 
Codb.  369* 

Cro.  Car.  But  the  baron  (r)  may  bring  an  a£lion  alone  for  the  batterf) 
\^l^t'  *1"  ^^"Ti'^g  away  and  detaining  of  his  wife,  per  quod  Jolamen  tf  «»• 
affiraied*^  y^r/Zi/nf  of  his  faid  wife  am^t,  becaufe  the  a£iion  is  founded  upon 
Cam.  Scacc.  the  fpecial  damage  done  to  himfelf,  and  will  be  no  bar  to  anodier 
^t  ^i%  ^^^on  brought  by  baron  and  feme,  or  by  the  feme  after  the 
Ljudged.      death  of  the  baron,  for  the  fame  battery. 

%  Roll.  Abr.  5c6.  Jonet,  440.  Lit.  Rep.  339.  »  Roil.  Rep.  51.  S.  P.  adjudged,  (c)  Where  ifi 
a4^ion  it  brought  for  words  fpoken  of,  or  other  tort  done  to  the  wife,  and  founded  opoo  the  Tpccid 
damage  of  the  huftandy  ihemuft  not  joint  Sid.  346.  Le? ;  140.  Keb.  Rep.  791.  pi.  47.  iKcU 
Rep.  387.  pi.  63. 

Cro,  Jac.  In  trefpafs  by  baron  and  feme,  they  declared  for  a  battery  of 
fudteJa^  the  feme,  (Jf  quod  the  defendant  alia  enormia  eir  iniuliii  ^ 
verdia,  and  though  objefled,  the  feme  cannot  join  for  a  wrong  done  to  the 
a^rmed  in  baron,  yet  becaufe  the  alia  enormia,  Wr.  was  but  form,  and  onlf 
S^lei  %\S.'  ^"  aggravation  of  damages,  and  altered  not  the  fubftance  of  the 
Sid.  225.*    declaration,  itwasadjuged  for  the  plaintiffs. 

^tiie,  2C9. 

Saik.  1 19*  So  in  trefpafs  and  falfe  imprifonment  by  baron  and  femei  fff 
Rufl^i'  a  ^^^^  negotia  domejlica  of  the  hll(band  remanjerunt  infeBa  ad  grive 
Come.  damnum  ipforum;  and  it  was  objeAed,  that  this  being  laid  as  2 
[6Mod.ia7.  fpecial  damage  to  the  huiband,  the  aflion  ought  to  have  been 
Ra^m  *o^  brought  by  him  alone  5  but  adjudged  for  the  plaintiffs  after  vc^ 
-AodT."  2^45.'  dift,  being  only  matter  in  aggravation  of  damages. 

and  2  Str.  1094.  S.  C.  cited.  11  Mod.  264.] 

(J)  Sid.  3*^7.  [d)  In  {e)  trefpafs  by  baron  and  feme  for  (/)  beating  the  fanCf 
"t^fut '  r  *^^y  "^^y  declare  that  it  was  ad  damnum  ipforum^  notwithftanding 
Sr'/it        ^  hrci^  covert  can  have  no  damages,  for  this  aftion  will  funrive, 

could  not  be  otherwife.  a  Keb.  434.  S-  C.  Palm.  339.  3  Mod.  ito*  So  in  debt  npoo  a  ^ 
made  to  tihe.  feme  dumfi/s  )  ibi  th#  aoa*pa)ffient  to  her  dumjt/a,  was  X»  her  damage,  «i  dir^' 
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■ 

fiynieiiC  £jice  it  to  the  djinage  of  the  baron.  Stile,  134.  adjudged ;  tnd  faU  it  ts  the  nfual  way  of 
dedariag  10  fuch  cafe.  («)  So  for  words  fpokca  of  die  Kme«  March^  lis*  (/)  fldg  Cso>  Jac*  4.73. 
644.    Stile,  155.    2  Keb.  3S7. 

But  if  in  trovir  by  baron  and  feme,  they  declare  quod  cum  pof"  Salk.  114. 
/e/ponat./ueruntf  i^c.  and  that  the  defendant  conyerted,  ad  damnum  V^  '• 
ifforum^  this  is  naught  after  verdi£i ;  for  the  poffeflion  of  the 
wife  is  the  pofleflion  of  her  huiband,  and  fo  is  the  property ;  fo 
that  \he  conrerfion  cannot  be  to  the  damage  of  the  wife»  but  of 
the  hufband  only. 

[Although  an  a£lion  cannot^  regularly,  be  brought  by  or  againft  ^^}o^  r. 
a  feme  covert,  yet  the  objeftion  to  it  by  the  parties  to  the  fuit,  it  ^^^^ 
hath  in  feme  cafes  been  laid  down,  can  be  taken  only  {a)  iq  abate-  617. 
mcnt :  therefore  the  feme  (^),  after  Ihe  has  been  treated  by  a  (f )  ^"^  f« 
plaintiff  as  a  feme  fole,  may  have  procefs  of  execution  for  the  cofts  shaw    ^* 
in  her  own  name,  as  fole,  for  the  plaintiff  is  concluded  from  de-  4TermRep. 
nying  it.   And  hufband  and  wife  (r),  who  have  improperly  joined  3^  *n<i 
in  an  a£tion,  are  not  at  liberty  after  verdi£t  for  the  defendant,  to  jewfol* 
objed  to  fuch  impropriety,  in  order  to  difcharge  themfelves  of  there  cited, 

cofts.  ''i!?!^:'*^ 

objection 

was  made  by  tbe  defendant  after  TerdlA,  and  allowed.    And  to  an  aAion  on  a  bond  acknowledged  by  a 

leme  covert,  covertote  may  be  given  in  evidence  on  uou  tftfaBum^  for  the  inftrument  is  merely  void. 

I  Ld.  Rayon.  313.     3  Borr.  1005*    {b)  Wortley  t.  Rayn^r,  Dougl.  637.    But  the  hulband  cannot 

Jiave  esecation  without  ^Jcirtfacm*  UU*    {c)  — — *  t.  Helyen,  Cro.  Car.  175*] 

(L)  Where  they  mull  be  jointly  fued. 

^HE  hufband  is  by  law  anfwerable  for  all  a£lions  for  which  Co.  Lit  133. 
■*•    his  wife  ftood  attached  at  the  time  of  the  coverture  *,  and  ^u**?^"  5* 
alfo  for  all  heit  torts  and  tiefpafles  during  coverture,  in  which  ndlimf^ 
cafes  the  a£lion  muft  be  joint  againft  them  both  ;  [i)  for  if  (he  Letter  (M.) 
alone  were  fued,  it  might  be  a  means  of  making  the  hulband's  }^'aj^ 
property  liable^  without  giving  him  an  opportunity  of  defending  thoefoie  if 

himfclf.  *  man  re« 

coven 

againft  a  feme  covert  as  fole,  the  hufband  may  avoid  it  by  writ  of  error,  and  may  come  in  at  any  time 
and  plead  it ;  but  for  this  v'uie  17  AIT.  pi.  17.  Stile,  254.  aSo.  %  Roll.  Rep.  53.  %^  H.  $.  }i« 
^Term  Rept  631.  and  tiL  Error  and  Ahatement, 

If  goods  come  to  a  feme  covert  by  trover^  the  a£iion  may  Fortfaitv&fr 

be  brought  againft  the  hufband  and  wife,  but  the  convcrfion  «^F!\5^K 

muft  be  laid  only  in  the  hufband,    becaufc  the  wife   cannot  pi.7.  ydvJ 

convert  goods  to  her  own  ufe  j  and  the  a£tion  is  brought  againft  166.    Noy, 

both,   becaufe  both  were  concerned  in  the  trefpafs  of  takine  7^-    ^^• 
*.L  ♦  o  312.    Cro« 

a54*  Roll.  Abr.  348.,  where  it  was  laid  quod  ad  ufum  frtfntm^  or  ndufum  fitam  comterttruwt  {  f«  ff 
this  nuft  be  iotended  to  the  u(e  of  bothy  and  not  of  the  huiband  only.  Vent.  33.  [This  point  ia 
fettled  as  laid  town  in  tbe  text,  i  Sa!k.  1 14.  Andr.  245.]  la  debt  apon  a  dovafianit  againft  baroa 
«od  feme  exec«»trix,  it  ihaU  not  be  laid  quod  dtvaflaverunt  j  for  a  feme  covert  caonot  wafte.    %  I«ev«  145* 

An  a£lion  on  the  cafe  was  brought  againft  baron  and  feme,  2  lev.  63. 
for  retainmg  and  keeping  the  fervant  of  the  plaintiff,  andjudg-  **<>»aotefcy 
ment  accordingly.  STS** 

was  taken  that  a  feme  covert  may  not  make  a  retainer  or  contrail  but  perhaps  tbe  receiving  an4 
I^ing  the  fcrvanc  without  any  coniraA  it  a  trefpafs  of  which  a  iuoK,  covert  may  be  guilty.    S^tu 

Kk4  If        . 
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S7  E.  4.  7.  If  a  leafe  for  life  or  years  be  made  to  baron  and  femei  refor' 
aH.4.19.  b.  jng  rent  {a),  an  aAion  of  debt  for  rent  arrear  may  be  broQ{^ 
Koii.  AbV.    againft  both,  for  this  is  for  the  advantage  of  the  wife. 

348.  (a)  Bat  «D  affumffit  lies  not  againit  baron  tod  feme  on  a  promife  in«de  by  the  wife  dmiag  co* 
irerture;  for  f^^  tbe  wife,  it«is  void.  Palm.  313.  Bat  if  a  feme  covert  takes  ap  goods  ficBi 
tradefman,  affirming  faerfelf  lx>  be  a  fbm«  fole,  f^nrt^  if  this  be  not  fuch  an  injnrioes  ukiag  ■  fS 
fttbjed  the  huibaad  and  wife  to  an  adioo,  though  neither  can  be  charged  on  the  contxad  ? 

SwitbioY.  [It  would  be  error  to  join  the  wife  in  a  declaration  forwoidt 
^wS**  fpoken  by  the  hufband  onljy  and  fuch  declaration  would  be  W 
*  '  "^*  either  upon  demurrer,  or  in  arreft  of  judgment :  two  declantiosi 
therefore  for  words,  the  one  againft  hufband  and  wife,  the  odtf 
againft  hufband  only,  cannot  be  confolidated.J 
Forthlsvf^f  If  an  adion  be  brought  againft  the  hufband  and  wife,  aod  die 
^^'c**'f^'^  wife  be  arreftcd,  (he  (hall  te  difcharged  upon  common  bail*,  fcr 
Cfft)?.**  nobody  can  be  fuppofed  to  undertake  for  a  wife  who  hadi  oo 
(B>5.  How  property  of  her  own. 

file  may  reverfe  an  ontUwry,  fee  tic  Outlmopf* 

Pitts  V.  [The  court  will  not  difcharge  a  wife  taken  in  execution  npoo 

^Stj^*^'  6     ^  judgment  obtained  againft  her  and  her  hufband. 

Finch  Y.  DuddJAy  id»  1237.    Langftaff  ▼•  Ralni  i  Wilf.  149,    Anon.  3  WUf.  1x4. 

Cordon  ▼.        On  a  motion  that  the  wife  itlay  have  leave  to  plead  fepuatdf 

Trnp"*  ^*'  ^^^^  ^^  hufband,  it  appeared  that  her  eftate  was  fettled  upon 

Hardw.zox.  her,  and  that  the  fettlement  had  been  confirmed  in  the  Hon&of 

LoMs  to  be  for  her  feparate  maintenance,  but  the  eftate  wu 

made  liable  to  anfwer  all  anions  brought  againft  the  hufband  on 

her  account :  it  was  fuggefted,  in  fupport  of  the  motion,  tht 

this  was  a  fi£kitious  demand  in  the  plaintiff  fet  up  by  connivance 

of  the  hufband,  and  that  he  would  let  judgment  go  bj  defankp 

and  fo  fhare  with  the  plaintiff  in  what  fhould  be  recoycred.   Bot 

per  Cur.  We  cannot  allow  you  to  fever  in  pleading :  your  bta 

way  will  be  to  plead  in  the  name  of  hufband  and  wife;  and  if  die 

hufband  fhould  difavow,  and  that  be  contrary  to  the  order  of  w 

Houfe  of  Lords,  you  will  know  how  to  enforce  that  order  9  bat 

we  can  do  nothing  in  it. 

Clark  ▼.  If  the  hufband  enter  an  appearance  for  himfelf  only,  where  Be 

NorTis.iH.  j3  f^g^|  ^j^  j^jg  ^jf^^  ^j^is  is  not  fuch  an '  irregularity  ai  will 

*  *^^*       authorize  the  plaintiff  to  fign  judgment  without  demanding  * 
plea.] 

(M)  Where  a  Wife  fliall  be  confidered  as  a  Feme  Sole; 
[and  herein  of  her  feparate  Eftate.] 

Br.  Baronet  A   Hufband  who  hath  abjured  the  realm,  or  is  banifhed  (*)>  * 

cTili^^'  thereby  ctvilitir  mortuus;  and  being  difabled  to  fuc  or  hem 

133.  a.  in  right  of  his  wife,  (he  mufl  be  confidered  as  a  feme  folc }  i^^ 

I  Roll.  Rep.  would  be  unrcafonable  that  flie  fhould  be  remedilefs  on  het^ 

tTiB^l  »«d  equally  (r)  hard  upon  thofe  who  had  any  demand  onWJ 

]4^.3Buift*  that  not  beiiig  able  to  have  any  r^drefs  from  the  hufband,  oKf 

108  aVem.  fhould  not  have  j^ny  againft  her, 

l[h)  Tiiou(h  the  baniibment  ht  ottjiy  for  a  linited  time.    Sp^row  t.  Camttho^  ^^^    ij^ 
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Rep.  7.]  ^  (r)  In  affumf>ft,  the  defendant  proved  that  (he  was  manied,  and  her  huftand  alive  in  Franct  S 
the  plaintiflfhad  judgment  |  upon  which,  as  a  verdi^  againft  eTidence,  flie  moved  for  a  new  trial  j  but 
It  waa  denied  ;  for  it  fliall  be  intended,  that  ihe  was  divorced  :  befides,  the  huftand  it  an  alien  enemy  ^ 
and  in  that  cafe,  why  ia  not  his  wife  chargeable  as  a  feme  fole?  Qomb.  402.  Salk.  116.  646. 
1^4  Raym.  147.  fin  equity,  if  the  hufband  is  out  of  the  jorif(4j£iion  of  the  court,  though  not  an 
exi'e,  Dubois  v.  Hole,  2  Vcxn.  613.  *,  or  if  he  cannot  be  found.  Bell  v.  CojsmilTary  Hyde,  Pr.  Ch» 
328.,  the  wife  may  be  compelled  to  anfwer  feparately.] 

By  the  cuftom  in  London^  if  a  feme  covert  trades  by  herfelf  in  «o  Mod.  6. 
a  trade  with  which  her  hufband  does  not  intermeddle,  fhc  may  ^^{^^c*ji 
fue  and  be  fued  as  a  feme  fole.  tmni^fhon^ 

d«n\  and  Leon.  131.  Lit.  Rep.  31.  Hetl.  9.  2  Brownl.  128.  Mod.  26.  i  Show.  183.  [But  the 
cuftom  ia  confined  to  fuits  in  the  city  courts  :  ihe  cannot  fue  alone  in  the  fuperior  cdurts,  upon  a  caulie 
of  allien  accruing  during  the  coverture,  even  though  flie  be  difcovert  at  the  time  of  commencing 
thefuit.  Candeil  v  Shaw,  4  Term  Rep.  361.  That  ihe  may  be  a  bankrupt,  fee  tit.  Bankrupt  (A). 
By  a  lettlement  ^f/or«  marriage,  the  hulband  may  put  his  wire  in  a  ii(uation  to  carry  on  a  feparaie  trade  $ 
and  if  he  do  not  intermeddle  cherewi^,  the  ftock  in  trade  wiN  be  exempt  from  Eis  debts ;  and  the  wife 
will  be  Iblely  entitled  to  the  increafe  and  produce.  Jarman  v.  WooUoton,  3  Term  Rep.  628.,  and 
Hafelinton  v.  Gill,  there  cited.] 

[In  the  cafe  of  a  divorce  a  menfd  et  thoroy  of  which  alimony  is  Rtngftead  v. 
a  confequent,  the  wife,  it  feems,  becomes  folely  {a)  refponfible  to  ^jj^^^^jj"^ 
creditors  :  and  fo  in  the  cafe  of  a  voluntary  parting,  and  a  fepa-  co.  Bank^ 
rate  maintenance  allowed  her  by  the  hufband ;  for  as  foon  as  fhe  rmpt  Lsw^ 
acquireth  a  will,  ami  an  intereft  diflindi  from,  and  independent  J^pj^'^* 
on  her  hufband,  the  difability  of  coverture  is  fuppofed  to  ceafe.  iv/.  36.  Cor- 
'  It  hath  therefore  been  determined  by  the  court  of  K,  B.,  though  ^^  »•  ^^- 
k  by  no  means  appears  to  be  fettled  (b),  that  a  woman  fo  feparated  r^'/-^*^J|J 
and  with  fuch  maintenance,  may  contradt  and  be  fued  alone  for  tontr.  Hac 
any  perfonal  demand.     And  the  liability  of  her  being  fued  alone  5j»««  ▼• 
rouft  necefTarily  infer  her  capacity  of  being  fole  plaintiff  againft  »  Bl.Vep. 
thofe  with  whom  (he  may  contraA.     Her  power  too,  in  fuch  cir-  1079.  Lean 
camftances,  over  heroreal  property  at  law,  hath  lately  been  afTerted  7:  Schura, 
to  a  very  confiderable  extent  (r):  for  it  hath  been  holden,  that  a  [(4)Bui*not 
wife  who  had  a  copyhold  eftate  to  her  feparate  ufe,  and  lived  fe-  where  all- 
parate  from  her  hufband,  could  furrender  the  fame  without  her  "**"J  **  •'* 
hufband,  he  having,  upon  the  fcparation,  covenanted  to  join  in  ^t^jj^tt  ^ 
all  neceflary  conveyance  of  fuch  eflates,  and  to  fuch  ufes  as  (he  fin:  the 

ftould  appoint.  fandmuft 

*^*  be  perrra- 

««nt-  Ellah  v.  Leigh,  5  Term  Rep.  679.  Sec  too  the  obfervations  of  the  court  in  that  cafe. 
(^)  fide  6  TermR^p.  604.  (r)  Compton  v.  CoUinf^n,  1  H.  Bl.  334.  The  adequacy  of  the  fettle- 
nent,  or  the  circumi^jnces  of  the  hufband  at  the  time  of  making  it,  are  poiois  which  have  not  yet 
hsen  difcuiled.  Such  a  fettlement,  indeed,  with  a  covenant  by  the  trufieei  to  indemnify  the  bufiand 
'gamji  the  w'fe^s  debtt^  hath  been  Kolden  to  be  good  againft  cfeditors  prior  to  the  time  of  making 
It,  for  the  covenant  is  a  valuable  coniideration.  Stephens  v.  Olive,  2  Br.  Ch.  Rep.  co. ;  and  King  v. 
Brewer,  there  cited,  as  decided  by  Lord  Loughborough  at  Cbetmsford  aflizes  1776.  But  without  fuch 
covenant  thehufbaod  is  dlfcharged  from  the  wife's  debts  j  for,  as  to  him,  the  reafon  of  introducing  it, 
U)  that  he  may  be  proteded  againft  the  colts  he  may  incur  by  being  fued  for  thofe  debts.  Angier  v. 
Aogier,  Glib.  Sq.  Rep.  152.  But  if  the  operation  of  the  covenant  be,  as  ilated  in  the  cafe  of  Ste- 
phens V.  Olive,  it  would  follow,  that  any  agreemenc  between  huiband  and  wife,  fecuring  her  a  (eparate 
>Dtintenance,withoutfttch  covenant,  may  be  fet  aiide  by  creditors  \  unlefs  it  could  be  ihewn  that  the 
coodod  of  the  huiband  had  been  fo  harih  and  cruel,  as  to  afford  the  wife  a  fufficient  ground  for  a  fen. 
^^^  of  alimony  in  the  fpiritual  court,  if  the  wife  had  fued  him  in  fuch  court }  under  which  circum- 
^**^^i  it  ieems,  a  court  of  equity  will  fuftain  a  conveyance  by  the  huiband  of  part  of  his  eilate,  as  a 
^P*nte  maintenance  for  his  wife,  even  againft  the  claims  of  creditors.  Hobbs  v.  Hull,  July  X7S6, 
'onM.  noua  00  £q.  Tr.  102. 

But  it  ifl  in  a  court  of  equity,  where  a  feme  covert  is  ufually, 
^^  where  perhaps  only  (he  can  properly  be,  confidered  as  a  feme 
Y^^  V  it  being  competent  to  that  court  to  z€t  upon  her  property 
u  the  hands  of  her  truftces,    and  therefore   to   treat  her  as 

yot.L  •Kk5  having 
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(a)  Pr.  Ch.   having  interefts  and  obligations  diftinA  from  thofe  of  her  huflsand. 
3»9*  If,  therefore,  (he  claims  any  rights  in  oppoiition  to  thofe  claimed 

CO.  *»  Eq.  '^y  ^^^  hufband,  or  if  (he  lives  fcparate  from  him  (a),  or  dUap- 
C«  Abr.66.  proves  {h)  the  defence  he  wKhcs  her  to  make,  ilie  may,  in  equity, 
(')  8«*  •  obtain  an  order  (c)  to  defend  a  fuit  feparately.  If  a  bufband  ts 
rwer"putTn  plaintiff  in  a  fuit  (V/),  and  makes  his  wife  a  defendant,  he  is  con- 
withoutfuch  fidered  as  thereby  renouncing  his  marital  right  over  her,  and  (he  is 
w^('  "*ff  d  ^^^^^'^'^^  ^^  anfwcr  feparately  without  an  order  of  the  court  for  the 
M  irtegu.^  purpofe.  And  as  (he  may  defend  a  fuit  inftituted  againit  her  by 
UHy  filed,  her  huiband,  fo  (he  may  inditute  a  fuit  againft  him  :  but  the  biU 
fi«'\'^^fee  ^^^  (^)  ^^  exhibited  in  her  name  by  her  next  friend,  though  (he 
2  P.  Wm».  niay  defend  witliout  fuch  protetlion.  And  the  court  (f)  will  not 
371 ,  where   permit  a  bill  to  be  filed  by  any  one  without  her  confent. 

•llowcd.  '^  •  '         ' 

(</)'3  Atk.  4.7S.         (0  iVp«.  4^1.         (f)  Pre.  Ch  1*6.     ]f  a  miriied  woman  obftinatrly  rcTsfi^dk 

CO  join  with  her  buiband,  (he  may  be  compelled  to  nuike  a  feparate  defence ;  and  for  that  purpole  an  wdec 

jnay  be  obtained  that  prcci'r«  may  ilfuc  againtl  her  leparately.     x  Ch.  Ca.  zo6.     Ic  ihouid  be  ofa&rrei, 

llDwevfr,  rh«C  though  a  wum<in  may  be  t>r(iceeded  againd   without  her  huioand,  yet  the  court  canaec 

make  a  perfonal  decree  igai'ift  her  for  the  payment  of  a  debt;  all  they  can  do  it,  to  call  fmth  beri 

perfonal  property  in  the  handf  of  truftecsy  and  to  dire  A  the  applicaiion  of  it*     i  Br.  Ch.  Rep.  16. 

%  Atk.  68. 

(l)  %  Veu  The  general  grounds  upon  which  equity  allows  a  wife  to  in- 
4S«*  For  ftitute  a  fuit  againit  her  huflDandy  are,  where  any  thing  is  givea 
teeTanTu)  (^)  ^^  ^^^  feparatc  ufe  5  or  the  huftand  rcfufeth  (h)  to  perform 
urpoiedfthe  marriage -articles '9  or  articles  (<)  for  a  feparate  maintenance}  or 
hoibtnd  U  where  the  wife  (i)t  having  been  defertrd  by  her  hufband,  hath, 
Ml'^tlaftw  <iuring  his  abfence,  acquired  by  her  labour  a  feparatc  property, 
for  the  wife,  of  whicb  he  hath  plundered  her.  And  it  will  decree  a  fpecifid 
t  P.  Wm».  performance  of  articles  of  fcparation  (/)  at  the  fuit  of  the  wife, 
where  a^k-  ^l^ough  the  hufhand  offer  to  take  her  back  again,  if  it  appean 
|acy  was  that  a  perpetual  fcparation  was  intended  by  the  parties  :  but  not 
givrn  to  a  fo,  where  the  feparation  is  merely  {m)  temporary,  or  there  («) 
^?thaX"'  hath  been  a  fubfequenc  cohabitation.  Nor  is  it  any  anfwerto 
rr^^ioo  fuch  a  fuit,  that  the  uife  (o)  hath  been  guilty  even  of  adulterf. 

«« t^ac  her  However,  in  moft  cafes,  where  a  wife  comes  into  equity  to  fop- 
ftooTdbeg  P^'*^  '^^^  poflTt-nion  independent  on  her  hufband,  it  is  her  merit 
fufficjcnt  whiqh  entitles  her  to  relief;  and  therefore  the  court  will  notde* 
dii^hargc  ^rcc  maintenance  {/)  where  there  is  full  proof  of  elopement  and 
nuVr.'"'it  adultery.^ 

W4&  hoidtn  ip  be  equivalent  to  the  reftator*s  fayirgi  <*  that  it  (hould  be  to  her  fepirate  u(e/*  Leev. 
Fricaui,  3  Br.  Qh.  Kcp.  381.  {b)  a  Vein-  493.  (x)  Gilb.  Lq.  Rep.  15*.         (*)    !  Aik  rS. 

0   3  Br.  Ch.  Rep.  614.  (m)   s  Vcz-  17  *  and  3  Atk.  547.         (n)  Fletcher  v.  Fletcher  cltedia 

3  Br.  Ch.  Rep.  619.  {a)  3  P.  Wms,  169.  j  and  Blount  v.  Winter,  reported  in  3  P.  Wmt.  376. 

Co»*9  edition,        (/)  x  Atk.  96. 

Fincb*snep.       Where  the  property  of  a  wife  is  in  the  power  of  a  court  of 

Wm«  6v.>  ^n^*^y>  *^  ^*^'  ^^^  P^^^  ^^^^  *'>  unlefs  the  hufband  make  a  pns 
3  p.  Wms.  p«?r  tettlcmcnt,  or  the  wife  in  court  confent  to  his  receiving  it. 
i»  405.  And  it  hath  gone  fo  far  {q)  as  to  reftrain  him  from  proceeding  in 
I  Ym.*«8.  ^^^  fpiritual  court  for  the  wife's  portion  ariCng  out  of  perfoml 
But  ibift  eflatr,  becaufe  that  court  cannot  oblige  him  to  make  an  adequate 
equity  i«       provifion  on  her. 

perlnnal  to 

the  wi'e .  for  if  (he  die  in  her  hulband^s  lifetime,  though  (he  leave  chiidren,  her  hoiband  is  entitled  to 
her  perfoml  pr<'pe  ly,  >AiThout  making  any  provifion  for  them.  Scnveo  v.  Tapley,  Ambl.  599.  Pbippi 
V*  Zui  QfA^^ijia,  FonbL  aote«oji  £(|.  ir.  99.    {j)  Pr.  Cb.  54s,    a  Atk.  420.    Toth»  in. 

The 
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*  ^Fhe  wife^s  confent  {a)  to  the  payment  of  money  to  licr  hulbandj  {a)  s  Br. 
hou^h  flic  be  not  perfonally  prefent,  being  refident  abroad,  may  ^^  ^^ 
le  gnrtoi  and  a£led  upon ;  but  it  cannot,  by  the  rules  of  {b)  the  (^)^*3  bis. 
iourt  in  fuch  cafe,  be  diipenfed  with,  if  the  fum  exceed  ico  Cb.Ca. 
[uineas;  nor  will  the  court  part  with  the  property,  even  with  J^?'^^^ 
iich  confent,  unlefs  there  be  an  affidavit  both  by  hu{band^and  ch.  Ca. 
rife  that  it  ie  not  fettled  (c).  66j. 

aves.|oa« 
%•  In  tx  pMrU  HighAiny  1  Vm.  579*9  Lord  Hardwicke  appears  to  have  nfufed  to  order  tht 
(bbk  of  tbe  wife^t  fortone  to  be  paid  to  the  hufband,  though  die  wifo  was  in  court,  and  defired  it 
vgkt*  See  alfo  Blackwood  ▼.  Morris,  cited  in  Ca.  Temp.  Talb.  43.9  to  the  fame  efied.  But  in 
ITiUetti  T.  Cay,  %  Atk.  67. »  the  Mailer  of  the  Rolh  is  reported  to  hsTe  ordered  the  wi(e*s  whole 
ortiine  to  be  paid  to  the  hufband,  though  infoWeot,  the  vrife  being  in  court,  and  giving  her  confent* 
U  to  part  of  her  fortune,  if  ihe  MfilJ  periift  in  requiring  it  to  be  pud  to  her  huibandj^  the  court  muft 
Doiply  with  her  requeft.  Dimmock  v*  Atkinfon,  3  Br.  Ch.  Ca.  197.  With  the  confent  of  the 
'i/e,  mooey  left  In  tnitl  for  the  wife  and  her  heirs,  to  be  hid  out  in  land,  ordered  to  be  paid  to  tSie 
(uifaumd,  without  being  invefted  in  bnd.  Pearfon  v.  Brereton,  3  Atk.  71.  Stock  Handing  in  the 
ivaes  of  truftees  under  a  fettlement,  the  dividends  to  be  paid  to  the  wife,  or  to  fuch  ufes  as  (he  ihould 
BDm  time  to  time,  during  coverture,  appoint )  the  principal  to  be  transferred,  after  her  death,  to  the 
iifl>and,  ordered,  upon  her  conient,  to  be  paid,  though  no  appointment  to  the  huiband*  Clarke  ▼« 
Ifter,  a6th  March  X77S,  cited  in  3  Br.  Ch.  Rep.  56S.  So  a  legacy  given  to  a  wile  for  her  fole  uie, 
rich  a  power  of  appointment  by  will,  and  in  default  of  appoihthsent,  to  her  executors,  ordered,  upon 
ler  confent,  to  be  paid  to  her  hulBand.  Newman  v.  Cortony,  a4ch  April  lyyx*  Jbid^  So  of  monqf 
etded  in  like  manner*    Ellis  t«  Atkinfon^  3  Br.  Ch.  Rep.  565. 

And  a  woman,. having  a  feparate  eftate,  may  pafs  it  without  Aliens* 
in  examination  in  court ;  and  ihe  will  be  bound  to  a  fpecifick  p^p^""*^ 
)erformance,  unlefs  there  be  any  proof  of  fraud  or  undue  influ-  pybos  v.  ^* 
3ice  on  the  part  of  the  hufband.    Lord  Hardwicke  {d)  indeed  Smith,  3Br. 
Stems  to  have  thought,  that  the  power  of  a  feme  covert  to  difpofe  ^^'  ^*** 
)f  her  feparate  eftate*mufl;  be  confined  to  fuch  part  of  it  as  was  (j)^Peaoodk 
)erfonal;  for  that  of  her  real  eftate  ihe  could  make  no  difpofition  ▼•  Monk, 
luring  her  coverture,  unlefs  by  fine,  or  unlefs  (he  had,  before  *  ^^*  '^* 
narriage,  referved  to  herfe)f  fuch  right  by  way  of  truft,  or  of  a 
)0wer  over  an  ufe;   and. doubted,  whether  a  court  of  equity  (f)Wrigte 
Rrould  carry  into  execution  a  bare  agreement  to  the  prejudice  of  v.  Cadogan» 
ic  heir  at  law.     But  this  doubt  {e)  b  now  done  away  j  for  it  ^^'^  **^.^* 
bath  been  fince  determined,  that  a  court  of  equity  will  compel  ponv.Daw. 
the  heir  to  make  a  conveyance  to  the  party  in  whofe  favour  fuch  ding.  AmbL 
m  agreement  was  made.     And  in  all.thofe  {/)  cafes  where  a  ?/-^)'Gri2by 
feme  covert  hath  fuch  power,  {he  may  exercife  it  without  joining  y.  Cox, 
licr  truftees,  unlefs  their  joining  is  made  nece0ary,  i  Vea,  517. 

If  a  feme  covert,  having  feparate  property,  borrows  money.  Peacock  v. 
ind  executes  a  bond,  or  enters  into  a  bond  conjointly  with  her  ^^"^ 
luiiband,  as  a  fccurity  for  his  debts,  this  will  give  a  foundation  to  Norton  v^* 
iemand  the  money  out  of  her  feparate  eftate ;  and  her  dedara-  Turviii, 
tions  may  in  fuch  cafe  be  read  in  evidence  againft  her,  *  ^  ^^mc 

r.  Tenanr,  i  Br.  Ch.  Rep.  i6.  It  hath  been  holden,  too^  that  the  feparate  property  may  be  applied  to 
hfi  difcharge  of  i  bond  given  by  her  hrfore'  marriage.  In  this  cafe,  it  muft  be  obferved,  that  two 
v2Us  were  tiled  ;  the  firft  againft  the  wife  only,  in  refped  of  her  feparate  property,  which  was  difmifled  | 
he  plMtiff  then  foed  out  writs  againft  hulband  and  wife  ;  but,  the  huiband  abfconding,  fo  that  he 
lOttld  nQt  be  fervedt  ^<  plaintiff  proceeded  to  outlawry,  and  then  filed  a  fecond  bill  againft  the  wife 
uily.    Brifcoe  v.  Kennedy,  at  the  Rolls^  lift  July  176a  j  cited  in  i  Br.  Ch.  Rep.'iS. 

If  a  wife  charge  her  eftate  witli  the  payment  of  her  hufband's  Huntingdon 
Scbts,  or  apply  her  feparate  eftate  to  fuch  purpofe,  and  it  do  not  ^-  Hunting- 
appear  to  b^  intended  by  her  as  a  gift  to  him,  equity  will  decree  ^^*\  ^ 

the 
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P.c.  I.      the  hufband^s  afleU  to  be  applied  in  exoneration  of  her  cftate^ 
u^^vlin.  ®^  "*  re-payment  of  the  money  advanced. 

604.    Ttte  Y.  Attftia,  1  P.  Wmi.  164.    %  Vem.  689.   Parteiichfi  t.  Pnrktt,  %  Atk.  3S4«  C&at 
¥•  HoopcTf  3  Br.  Ch«  Rep.  201. 

s  ^'^  J'  In  equity  gifts  may  be  fupported^  between  hufband  and  vi6^ 

w[m.  334!  ^ough  ^^  law  doth  not  dlow  the  property  to  pad.    Sveli  gifb 

andCtima.  however  muft  not  be  prejudicial  to  creditors;  nor  miift  Aey  be 

dy  r.  cai.  of  the  whole  of  the  huiband's  eftate. 

mady,  there 

cited.   Bletibw  ▼.  Sawyer,  1  Vem.  245.    Moor  T.  Fieeman,  Bunb.  %ou   Mhehdl  t.  BlBlciici^ 

•ited.    Beud  t*  Beard,  3  Atiu  72.] 


(A)  Who  ihall  be  faid  to  be  a  Barrator. 

(B)  Of  the  Form  of  the  Proceedings  agaioft  fuch  an 
Offender. 

(C)  How  puniihed. 


(A)  Who  ihall  be  faid  to  be  a  Barrator. 

[Barrator,  it  BARRATOR  IS  defcribed  a  perfon  who  is  a  common  moTer« 
l^M^fi**  Xx  exciter,  or  maintainer  of  fuits  or  quarrelsj  either  in  oomti 
viWhtigatlr,  oT  in  the  country ;  and  this  ofience  'confiding  in  all  kinds  of 
•od  is  a  fo-  difturbances  of  the  peaccj  and  the  fpreading  of  falfe  rumours  and 
Scenftom*'  ^^^^w^"*^!  whcTcby  difcord  and  difquiet  may  grow  among  ne^ 
cbeJVflrMMi.  boursy  it  is  not  material  whether  die  foits  commenced  be  m  a  < 
The  liiand^  court  of  record  or  not ;  or  whether  thofe  quarrels  relate  to  a 
SMnd"na.     difputcd  title  of  poffcffions  or  not, 

?hui,  haratta\  the  Aoglo-Normafi,  btreti  and'the  Italian,  hitrattaf  are  all  words  Bauffiag  a  ifiirn^ 
er  contention. ,  Skene  faith  that  bairaton  were  fimoftifts,  fo  called  from  the  ItaKan,  bgwrtttrm^^  winch 
£gnifieth  cormption  in  a  judge,  who  g iteth  an  onjaft  fentence  for  money*  And,  whh  o^  It  may  be 
•bferved,  by  ftat.  3  E.  i .  c.  33.,  banatort  ate  forbidden  to  giie  judgoaents.J  Co»  lit.  368*  a.  k 
S  Co.  36.  b.    Hawk*  P.  C.  Bk.  |.  €•  tu    Dan.  7x5.    3  loft.  175* 

Roll.  Abr.  But  if  a  man  profecutes  an  infinite  number  of  fuxts»  ^tAA 
2y  ^Ha«^?  are  bis  own  fuits,  againft  others,  yet  he  <hall  not  be  a  faamlor 
p.c.  Bk.'i.  by  this ;  for  if  they  are  fiaUc  and  groundlefs«  the  defendants  IM 
c.  *!.>  if     h^ve  cofts  s^eainft  him. 

fuch  fuita  ^ 

are  merely  groundlefi,  and  brought  only  wiA  a  deiign  to  oppicft  the  defimdantB,  Ibdi  a  smb  aaf  n 
properly  be  called  a  barrator,  ^  if  h«  bad fficicd  op  odllil  to  bcii^  them.  i^sd€%UaL9%m  tCfc 
36.  b*    %  Aik.  340* 

Ab 
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An  attorney  cannot  be  deemed  a  barratof  in  refpeA  of  hU  Hawk.  p.c. 
Daintainmg  another  in  a  groundlefs  aftion^  to  the  commencing  ^^  '• 
rhereof  he  was  no  way  priyy,  **  *'• 

Alio  it  feems  dear^  that  no  man  can  be  a  barrator  in  refped  Hawk.  P.a 
o  (a)  one  zSt  only;  for  every  indidiment  for  fuch  crime  muft  ^^*  '* 
:faarge  the  defendant  with  being  communis  barraSator.  reVpea  to 

A  feme  covert  {b)  cannot  be  indided  as  a  common  barrator*       one  or  two 

a^  only, 
\  Roll.  Abr*  39«    {h)  But  thia  opimon,  Seijeant  Hawklna  fayt,  ia  joftly  qoeftionable :  for  fince  ^ 
iUBtt  covert  ia  as  capabk  of  txcidog  ouarnli,  in  fre^ucot  repetition  whereof  the  notion  of  barratry  feema 
»  coofift,  aa  if  ihe  wen  iole,  why  Aould  ihe  not  aa  properiy  be  iadidable  for  it  ?    x  Hiwk*  P*  C» 

Ik.  2.   C«2I« 

[B)  Of  the  Form  of  the  Proceedings  againft  fuch  an 

Offender. 

1^0  general  indxAment^  diarrinR  the  defendant  vnxh  being  a  Mbd.aSf. 
^^  common  oppreflbr  and  difturber  of  the  peace^  and  ftirrcr  ^-  *^»- 
np  of  ftrifie  among  neighbours^   is  good^   without  adding  the  ^^/*^ 
words  C9m9ttums  barroBator^  which  is  a  term  of  art  appropriated 
by  the  law  to  Jthis  purpofe. 

An  indictment  of  barratry  concluding  cont  formam  Jlatuti  is  aRoU.  Abr« 
goody  though  no  ftatute  be  made  dire£Uy  againft  it|  but  only  for  7^9*   ^Tro. 
the  punHhment  of  it|  fuppofing  it  an  offence  at  common  law.       ^^  Carl 

340.    iKeb.  409, 410.    Cro.Elis.14S.    Hawlc  p.  C.  Bk.  I*  c.  SI. 

Alio  it  hath  been  holden,  that  an  indi6lment  of  this  kind  may  %  Keb.4io. 
be  goody  without  alleging  the  offence  at  any  certain  place :  be-  ^•El«i9S- 
caufe,  from  the  nature  of  the  thing,  confifl:ing  in  the'  repetition  Pa^/4^ 
of  feveral  9£kz^  it  muft  be  intended  to  have  happened  in  feveral  andRoU. 
places  \  for  which  caufe  it  is  faid,  that  a  trial  ought  to  be  by  a  ^^p*  *95* 
jury  from  the  body  of  the  county. 

It  hath  been  refolved,  that  luch  an  indi£lment  is  not  good,  Cro.  jac 
Urithout  concluding  cont.  pacem^  (jTr.j  for  this  is  an  efiential  part  5»7« 
of  it. 

It  feemeth  to  be  the  fettled  praftice  at  this  day,  not  to  fufier  5  Mod.  x8. 
Ac  profecutor  to  go  on  in  the  trial  of  an  indiftment  of  this  kind,  p^^J?^,,, 
witliout  giving  the  defendant  a  note  of  the  particular  matters  cax. 
which  he  intends  to  prove  againft  him ;  for  otherwife  it  will  be  »  Aik.  %^. 
ixnpoffible  to  prepare  a  defence  againft  fo  general  and  uncertain  a 
c^rge,  which  may  be  proved  by  fuch  a  multiplicity  of  different 
inftanoet. 

(C)  How  pumfhed: 

IF  they  are  common  perfons,  the  ufual  punKhment  is  by  fine  Hut.  104. 
and  imprifonment,  and  alfo  by  binding  them  to  their  good  be-  i'Jf^j^ 
•teviour;  but  if  they  are  of  any  profeflion  relating  to  the  law,  c.*»i.  Wbe^ 
^y  may  be  further  puniihed  by  being  difabled  to  pra&ice  for  the  ther  juiticca 

'ttture.  ofthepeace, 

,  as  fucb,  ba?c 

'^JJ^^'^oce  of  banatry,  widumt  any  other  oomouiSoo,  by  virtoe  of  the  34  Bd.  3.  1;.    Sluare  ^  aivd 

^  Hawk.  P.  C.  fik.  x.  c.  »i.    Yd?.  46.    a  RoU.  Rep.  151.,  and  ft  Hawk.  P.  C.  Bk.  %.  c.  S. 


(    Sio    ) 


Ba0atD^. 


(According  /ILL  well  regulated  governments  have  laid  down  and  fdtU 
^IomIu  ^^^  certain  rules  of  propagation,  as  necefiarj  to  the  Tcry  bdaj 
dh'twr^'*  of  numan  fociety.  Hence  the  folemnity  of  marriage  was  A- 
Crtfct  bliflied,  not  onlj  as  it  prevents  lewdne&y  bat  as  a  r^nbtki) 
^^^^^  „  without  which  there  could  be  no  diftindion  of  families,  and  cao- 
vis.  mer^*  fcquentlj  no  encouragement  for  induftry,  or  foundation  fer  x* 
trixtftm  quiring  riches;  the  children  therefore  that  are  bom  in  thefeib* 
^lUpn*  cicties,  and  are  to  enjoy  any  privileges  by  the  laws,  muft  be  iri 
crmtur  ex  as  are  bom  according  to  their  mles  of  copulation ;  for  it  is  ab- 
^^tfrUeUu  furd  that  the  laws  (hould  g^ve  fan£lion  and  privilege  to  tbiip 
B^Tsir  ^^^^  contrary  to  the  law,  fince  that  would  take  away  the  diftuC' 
Henry  Spd-  tion  of  right  and  ¥nrong,  lawful  and  unlawful ;  and  thoe^ 
tt«)»  mb9  baftards  by  our  law  lie  under  feveral  (a)  difabilities. 

ktfiardf  re-  '  ^  ' 

}eds  this  derWatiODy  and  holds  it  to  be  i  pore  Smmuh  w«rd,  **  Uf tariff  vis.  imfmr^  ufn,  tffP 
m9iy  uffiart  Jhitmr  bum  novus.  It  it  compounded  of  hafi^  vile,  or  ignoble  $  and  fteiUfXt  "V*^ 
Othen,  among  whom  is  Dr.  Johnfont  derive  it  from  the  Briti/hf  **  baftaeid,**  or  *'  bdbiddriM^ 
compounded  of  basj  wunme  profundutf  et  tardd,/«nKm«fia9  tarddo,  gtrmhure^  ptJhUgrtf  faii'tf  mfi 
ut  fitifctf  f*  d.  fm  mn  a  profunda  et  autiqud  tiiFiMtate  9rtttm  didmcttj  fid  ful  mufer  ertwt  y  f  y^ 
sMVf/.  The  word  Ami,  or  iafi,  it  may  be  obferved,  it  from  the  Fer/ck^  M,  hm^.  Hickes  4b^ 
it  fra|B  the  Iflandick,  hifta  \  and  ar-^  or,  and  etd^  vis.  frhetpmrnf  whence  tadU'-trdf  or  h^t»^  ^f* 


Ibat  he  could  not  be  admitted  to  a  feudal  lervice  $  and  therefote,  when  the  biAopt  n^pAi  ^ 
oar  law  ihould  be  changed,  in  the  particular  of  Baftard  Eignet,  the  ftatnte  iays,  tfaft  >B  dr 
haront  and  earls  anfwered,  una  voce,  tmltmuu  lege*  AngVim  mmUrg,  Merton,  9*  tInA.9)>  [^ 
iioott,  Co.  Lit*  244.  b.  245.  a.  i3tb  edit.  Jn  Gerw^ny^  and  with  us,  (who  derive  ffltof  mj^ 
cuftoms  and  political  opinions  from  the  Gen^uif)  baftardy  wtt  alwiyt  a  drcoaiibttce  of  i|W*'W' 
But  in  Spa'tHt  ItMly^  and  Frsnee^  baftards  were,  in  many  reipeds,  on  an  e^oal  fbodng  wich)9^»^ 
children.  Butler's  Co.  Lit.  243.  b.  n^te  2.  But  Sir  H.  Spelman  tells  vt,  (he  doth  not,  iafdfd)  k* 
hr  to  any  authority,)  that,  among  the  aortfaem  nations,  baftardy  was  no  bar  to  focceffioa  j  sad,  v 
Aew  that  it  was  not  confidered  by  them  as  igoooiniooa,  he  citet  the  letter  of  the  Confocfer  to  AV 
Count  of  BnttMtjf  b^inning  with  thefe  ifocdss  **  Ege  tFUIdwmt  Rot,  cegmmewte  bsfts")^ 
Euftathius  ailerts,  that  baftards  were  at  honourable  at  legitimate  children  about  the  time  of  ^  ^^ 
war ;  but  the  paflage  in  the  Iliad,  •  2S1.,  which  he  refist  to  at  eftabliihing  thisejiudity,  evidendyA^ 
the  contrary,  l^rhaps  there  was  no  time,  among  any  civifited  people,  when  ilkgitimscy  «» ■* 
reputed  a  dirgr:ce«]  («)  He  it  puJS  nullimsjilmi,  and  can  be  heir  to  no  man.  Dod.  and  Stei  1^'' 
c.  7.  Inft.  12 3«  But  thoiigh  he  cannot  inherit  any  anceftor,  yet  when  he  hath  gotceai  ntf*^  ^ 
putation,  he  may  purchafe  by  it ;  for  all  fumamea  were  originally  acquired  by  reputation*  ^  vf^ 
Sbel/y  conveyed  lands  to  the  «(e  of  himfel^  the  remainder  to  Crcsr^e  Sielh  hit  ion }  ^"^''*'^j12 
Ctcrft  was  bom  of  one  £•  ia  matrimony  ii  one  C,  yet  wat  reputed  the  ton  of  Oearget  andewoj" 
by  him  j  though  the  boy  was  but  fix  yeart  old,  it  was  ruled  tinit  he  flioold  take  the  J'^'"'''^^, 
tkaving  got  by  reputation  the  name  of  Gteije  Shel/ft  thefe  wordt  are  a  certain  defignatloo  cf  »fr[ 
fon  to  take  the  remainder.  But  if  a  remainder  be  Umited  to  the  eldeft  iflae  of  y.  S.9  ^^'^'^'^J^ 
mate  or  illegitimate,  J.  S,  hath  iiToe  a  baftard,  be  ihall  not  take  thit  remainder }  for  it  is  pocJ°*V 
7.  S,  as  it  was  in  the  other  cafe,  b^t  it  in  contingency,  and  the  certain  dme  it  not  defiatd  m 
contingency  ftiall  happen  $  for  the  baftani,  at  his  birdi,  does  not  acquire  the  reputation  of  bdag 
Iflue  of  y,  S.  \  and  fmce  the  baftard,  when  firft  in  being,  cannot  take  by  virtue  of  this  ^^^^ 
can  never  take  it )  for  he  cannot  be  onderftood  to  be  die  perfon  defigned  and  marked  out  bf  ^ 
words,  if,  after  1 
th^  remainder  or 
tion  to  any  other 
6  Co.  65.    But  where  a  remainder  it  Umltcd  to  the  ddeft  fon  of  7«ar  Sn  whether  l^<<^^.?^ 


pijinite)  anJ  ibe  hatli  liTuc  a  baihrdi,  be  fiiall  take  this  renuio^s  becaufe  he  tcqnirei  the  denomina* 
ion  of  her  iffue^  by  being  bom  of  her  body  ;  and  fo  ii  was  never  uncertain  who  was  defigned  by  thii 
remainder*  '  Roy,  33.  [See  Mccham  v«  Duke  of  Devon^  x  P.  Wms.  529»»  where  Ld.  MacclesfieM 
oclined  againil  loch  a  remaioder ;  and  fee  M*  Hargrave^t  obfervat'ioni  upon  thiscafe.  Co*  Lit.  3*  b» 
lote  I*]  If  parents  arc  mairied^  and  afterwards  divorced,  this  gives  the  ifTue  the  leputation  of  chil- 
iren  \  and  fo  doth  a  fabfequent  marriage  of  the  parents.  6  Co.  65.  Hughes's  Abr.  363.  If  the> 
mother  difpofe  of  ail  her  lands  holdcn  in  chivalry,  to  her  baibrd  fon,  (he  is  not  within  the  3s  H.  8* 
:•  It,  which  forbids  the  owners  to  difpofe  of  above  two- thirds  of  fuch  land  for  preferment  of  children  \ 
for  children  in  any  law  muft  be  intended  fuch  as  are  lawfully  begotten.  Dyer,  345.  Co. Lit.  123.  b« 
I  Roll.  Abr.  785.     If  a  man,  in  conilderation  of  natural  afte£^ion  and  love,  covenants  to  ftand  feifed 

0  the  ule  of  a  baflard,  this  is  not  go<'d  ;  for  he  is  not  de  JargMitit  patris  \  but  it  is  faid,  that  a  womaft 
sviy  give  lands  in  frank  marriage  with  her  baJlard,  becaufe  he  is  of  the  blood  of  the  mother ;  but  he 
iiaih  00  father,  but  from  reputation  only.  Dyer,  374.  And.  79.  6  Co.  77.  Nay,  35.  A  court 
»f  equity  will  not  fupply  the  want  of  a  Airrender  of  a  copyhold  eftate  in  favour  of  a  baftard,  as  it  will 
fwr  a  legitimate  child.  Preced.  Chan.  475.  [If  a  baftard,  poiTefTed  of  perfonal  eftate,  dies  inteftate^ 
wd  without  wife  or  children,  the  crown  is  entitled  to  fuch  property,  including  leafes  or  terms  of  years. 
riie  king,  or  other  immediiite  lord  of  the  fee,  is  alfo  entitled  to  a  real  eftate  of  inheritance,  of  which 

1  bailard  dies  feifed,  without  having  devifed  it,  and  without  leaving  ifliie.  This  is  the  refutt  of  a 
Miftard^s  being  fuppofed  to  have  no  other  relations,  no  heirs,  or  next  of  kin,  except  tHofe  arifing  from 
bJs  own  concrad  of  marriage,  namely,  his  wife  and  progeny.  But  the  rigorous  exertion  of  this  pre- 
rogative would,  in  many  obvious  cafes,  carry  the  appearance  of  great  bard/hip.  It  is  ufual,  theretoxt* 
ao  make  over  the  royal  prerogative  to  fome  one  ;  not  indeed  quite  unconditionally  and  gratuitoufly,  but 
ivith  the  refervation  of  a  tenth,  or  other  fmall  proportion  of  the  value,  both  of  real  and  perfonal  eftate. 
)  P.  Wms.  33*  I  Wooddef.  397,  8.  Baftards  are  within  the  ftat.  26  Geo.  3.  c.  33.,  which  re- 
luireth  the  confent  of  parents  or  guardians  to  the  marriage  Of  perfons  under  age  |  for  the  role  of 
ui/Cfii  JUlui  applies  only  to  cafes  of  mheritance.     i  Term  Rep.  96.]^ 

Under  this  head  we  (hall  confidcr, 

[A)  Who  are  Baftards. 

[B)  Where  Baftardy  is  to  be  tried,  and  the  Rules 
concerning  fuch  Trial :  And  herein  of  general  and 
fpecial  Baftardy, 

[C)  Of  Baftard  Eigne  and  Mulier  Puifne. 

[D)  How  Baftards  are  to  be  provided  for :  And 
herein  of  the  Duty  and  Power  of  Juftices  of  the 
Peace. 

[£)  Murdering  Baftards. 


A 


(A)  Who  are  Baftards. 

LL  perfons  born  out  of  lawful  matrimony  are  baftards  by  47E.3.i4.h. 
the  common  law;  but,  by  the  civil  law,  thofc  that  are  bom  i'^ltv*'' 
>cforc  marriage  are  legitimated  by  a  fubfcqucnt  marriage  j  for,  ^^^  *  ^  *  ^* 
>7  the  civil  law,  all  perfons  adopted  into  a  man's  family  were  in-  Roil.  Abr. 
leritable ;  and  the  canonifts  have  allowed  of  this  notion,  becaufe  ^'  f » ^• 
he  fubfequent  marriage,   they  fay,   takes  away  the  preceding  ^^  ^  B^ 
ruilty  and  (hews  a  content  from  the  beginning.    This  difference  the  !rmm« 
>etween  the  civil  law  may  likewife  be  afcribed  to  the  power  ^^*}}^ 
Rrhich  the  father,  by  the  Roman  law,  had  over  his  children,  be-  obferved^ 
»ufe  he  was  the  author  of  their  beingi  and  had  the  care  of  their  the  father 

education  \ 


5»« 

«QuUif|UI-  education  i  if  AacSam  a  ^'^-^  ^*< 
»uw  o»iy     fuWcqucnt  marriage,  die  i 
m/  r^i/.       "10  i>ower;  for  00  man  had  a 
^'fff,"  or     coniequendy  die  fadisr  vonjd  1 
tht  off^ipriiig  1^  ^y^  i^^g .  nor  wooia  OK  dc^ 
•f  nil  con-  ^    .       ■  ®    -  i_-  i_  -^  1 

cubiM,        parenri  educatsoo;  vhica  vou^ 
Kiio,  br      comnumweaidu 

thlfcpiUiit 

ol  *<  94tur§ir  ^"^n*  (M&ngi^lbibk  horn  the  fpwiovs  fcnai  < 
whom  Jufwian  idiidaotly  (rantt  the  aeceflvj  aA?aii:=n&  of  ii 
tll«  7.   Cod*  !•  1.  tit.  »7*    ^*«*'  74-  •^^    **»Bt.  Lea.  J» 


fiH  A.jj.b. 

Ho.  Abr. 


All  perfofu  bom  widun  manuy  are  Icgidsaee, 
is  an  apparent  iiopoffibility  diat  thry  fhooU  he  gcacnficd  fay  dc 
hufband  >  for  there  is  the  ftxDogcft  picfbnpeiaB  tkit  can  he,  dbat 
they  are  legitimate,  becaole  the  favflnsd  IsA  die  puwu  and  do- 
minion over  his  wife,  and  therefore  may  by  die  Uw  keep  her 
by  force  within  the  boands  iA  doty  ;  to  which  ik  ^^m^imi^^  Jme 
added  a  fanciful  reafon,  to  wit,  the  huflnnd,  harinj:  ibe  owaer- 
(hip  of  his  wife,  hath  the  property  of  the  fruit  of  her  bodf^ 
though  planted  by  another ;  qmamfme  Jamm  mffa^^  ■■  lYi  cr- 

Juiritur^  quia  ejl  dormnus  ventris.  Now  the  prcfiuBptioB  dus 
eing  that  it  is  the  hufband's  child,  it  mnft  be  deftxoycd  by  coft- 
trnry  proof}  and  this  negative,  that  it  is  not  the  hnlhand*s  dnUi 
is  capable  of  no  other  proof  than  this  only,  that  it  moft  be  flievi 
ImpofTible  it  (hould  be  the  hufband*s  child  ;  if  limcfme  die  hut- 
band  be  proved  caftrate,  the  iflue  are  baftards. 

If  the  hu(band  be  under  the  age  of  fomteeiiy  the  iflbe  are  baf- 
tards  \  for,  before  the  age  of  pubeny^  geoeiatkm  is  natanDy  10- 
pofliblc. 

iM-*'<if,  (B).  M.)  18  H.6.  31.34.  ft9AA54.  Bm.  JT^/kr^f ,  36.  Co.  LSt.  S44.  pTheV 
m  )iui>rrty  li  (itt^  by  ui,  lAer  the  Rmam  law,  at  die  age  of  fooneea.  Bdbretbetiae  ^fjwf^m, 
ftub«i lyi  If)  iimI««i  wti  judged  of  tx  bahUu  cotftrit :  bot  that  eapcrar,  ChuikiqK  iigj> rffhw  k 
iptftit  an  indcunt  pradlicei  fixed  iti  coromeDcemeat  immediatdy  •pan  the^coaipleCMa  of 
I1H  nth  )f tr.  \ni^•  1. 1.  tit.  %%.  But  it  is  abfurd  to  fnppofe  that  geaefadon  is  jkcfiaSkf  i 
brlai*  X\\t  ago  of  fourteen  {  nor  is  it  fo  concladed  in  tbe  andiocitj  to  which  jdke  p«&ce  m  ne 
l«iiiUarvii.  I  H,6.  1.  b.  What  ii  there  faid,  (and  it  is,  by  the  way, nerelr  the  %eecharcoa£l|) 
hi  Oui  \\\  fuch  caff,  the  l^ue  (haU  be  baftard,  ^*  furcnjtuwepmt^tDaBuU^^  nai  kj  qmtt^m 

|ii»n.  Abr.  If  the  hufband  be  not  within  the  four  feas  daring  the  dine 

In  A.  Ca.  that  pufleth  between  the  conception  and  birth  of  the  child,  it  is  i 

h\\^^'  .  ba'^^'^^'    This  was  fettled  when  the  king's  dominions  extended 

lM»»a  »m?'*  to  the  four  feas  only;  for  to  pafs  and  re-pafs  in  the  king's  doni- 

b«Hd  bo  la  nions  was  poiTible,  without  any  knowledge  or  proof;  but  to  pais 

/i/'ih»  luni  ^"^  ®'  another's  dominions  into  the  king's,  without  fome  know- 

%\*  \\ui  '"*  ledge  or  proof  of  the  matter,  was  fuppofed  by  the  hw  not  poA 

ii..fi.  wiih  fj[)i^  ^  for  there  is  no  fuch  paflage  in  a  realm  well  governed  vw 

:m.!:'i:':     ««'  examination. 

^^a^d,  WiAultf  the  huiband  was  wiUiia  die  klog^s  doniaions.    RolL  Abr. 358.    i^M7». 

I  *\\\\  ^na«  An  order  of  two  juftices,  which  was  affirmed  on  appeal,  ai- 
b4  K  M*  jutlx.c*d  y.  S.  the  reputed  father  of  a  baftard  child  5  the  orde"  it- 
|J\,J,,^V!*'!  iilt'^l  fpccially,  that  iW^ry,  the  wife  of  7(0«J/Afl«  Sj^/,  mariner, 
d^vua  .w«    \^M  ilcUvcrcil  of  a  male  baftard  childj  and  that  it  appeared  to 

them 


'Acm  upon  oath  of,  ^c.y  that  Jonathan  Spence^  her  huAand,  was  fince  Pen- 
in  the  king's  fcrvicc  at  Cadiz  in  Spainy  and  not  within  the  king  J*''^***  «fc, 
tt  England's  dominions,  at  the  time  when  the  faid  child  was  be-  ihJiJ^toniy 
gotten  or  bom  ;  and  becaufe  \%  did  not  appear  that  the  hufband  proof  of  be- 
was  abfent  all  tiic  time,  as  well  as  at  the  time  of  conception  and  jngoutofthc 
the  child*8  being  born>  the  order  was  quafhed*  butfifoclciy 

other  kind  of  evidence  tending  to  prove  the  impofiibillty,  or  even  improbability^  of  the  huiband^s 
being  the  father,  is  admiflible.  2  Str.  925.  3  P.  Wms.  365*  i  Bl.  Comm.  457.  Lomax  v.  Holmden, 
■2  Sir.  940.  Rex  v«  Inhabitants  of  Bedal/,  id  .1076.  Cd.  Ttmp.  Hardw.  379*)  and  Andr*  8* 
S.  C.     Goodright  v.  Saul,  4 Term  Rep.  356.     Rex  v.  Inhabitants  of  Lubhenbemt  id,  251.] 

If  the  marriage  is  made  null  by  divorce,  the  ifltie  is  illegiti-  Roll.  Abr. 
mate ;  as  if  the  parties  be  divorced  for  pre-contni£t,  confangui-  35^>  359> 
nity,  affinity,  or  frigidity  \  fpr  where  the  marriage  is  nullified,  it  ^^°' 
is  a  copulation  without  marriage,  and  confequently  the  iflue  are 
bailards;  and  it  is  the  fame  by  our  law,  whether  they  have  notice 
or  not  of  the  confanguinity,  becaufe  we  look  no  further  than  the 
diffolution. 

If  a  man  marry  his  coufin  within  the  degrees^  or  his  fifter.  Roll.  Abri 
the  iffue  got  between  them  is  not  a  baftard  till  there  be  a  divorce;  357- 
for  though  fuch  a  marriage  be  unlawful,  yet  it  remains  good  till 
fentence  of  divorce  be  pronounced^  and  confequently  the  iflue 
muft  be  efteemed  legitimate  till  fuch  a  diflblution. 

If  a  man  be  divoited.  from  one  woman  propter  perpetuam  gene-  5  Co.  98.  b. 
randi  impotentktm^  and  then  marry  another,  and  have  iflue  by  the  Burie'scafe. 
fecond  marriage^  which  continues  without  divorce,  the  iflue  are  \  c."*ilnk! 
lawful ;  for  a  man  may  be  habilis  Isf  inhabilis  diverfts  temporibusj  Rep.  268. 
and  the  fecond  marriage  is  not  avoided  by  any  divorce,    and  JJ>y»  7»« 

therefore  ftands  good  in  law.  pi.  3^6.  s.C.  by  the  name  of  Morris  anrwebb^r, 

A  bed-rid  perfon  marries  a  woman  that  is  pregnant  in  his  2RoU.Abr. 
cliamber,  the  woman  is  delivered  twelve  weeks  after;  the  child  353-^  Fo»- 
adjudged  a  baftard,  for  the  apparent  impoffibility  of  his  being  "**^^'«"^«- 
the  father  of  it. 

If  a  woman  marry  grojpnenf,  ehfient  it  is  the  child  of  the  huf-  Roll.  Abr. 
band;   for,  when  they  teftify  their  confent  by  a  publick  mar-  358- 
"riage  before  the  birth  of  the  child,  it  is  a  publick  acknowledg- 
ihent  that  the  child  i^  his,  for  at  that  time  the  child  is  one  with 
the  mother,  and  therefore  in  taking  the  mother  he  takes  the 
child  with  her. 

If  a  man  is  married  within  the  age  of  confent,  and  when  he  7  Co.  41. 
comes  to  that  age  he  is  divorced  by  reafon  of  his  diflent  from  the  « *n"^f*^*" 
marriage,  and  then  he  marries  again,  atid  hath  iflfue,  and  dies ;  ^50/  crol- 
it  cannot  be  averred  that  he  cohabited  with  his  firft  wife  to  avoid  Jac.  186. 
the  divorce  and  difannul  the  fecond  marriage,  and  baftardize  the  ^^^^*2| 
iflue,  for  the  ecclefiaftical  courts  are  proper  judges  in  this  cafe  ;  ^84.  ^  ' 
and  when  by  fentence  they  have  declared  the  marriage  void,  it 
cannot  belong  to  the  temporal  courts  to  inquire  into  and  fet 
afide  their  fentence,  for  that  is  to  take  away  their  jurifdidion  ;  the 
fame  law  if  the  firft  wife  had  been  divorced  caufd  pracontraBus. 

If  there  be  a  feparation  for  adultery  a  menfd  13  toro^  the  iflue  11  H.7.27. 
born  afterwards  are  prefumed  primdfacii  not  to  be  the  buiband's,  *•    ^°"" 

I         XT         T  *  T    1  1   r     -Abr.  359. 

Vol.  I.  LI  unlefs  ^ co. 41. 

I 

L  ^ 
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Sdk.  !•].    unlefs  it  appear  UDon  proof  that  tbc  fauflmid  afar  fadi  ispaSm 

(!:  7-  3  P*  did  cohabit  with  fiis  wife. 

WoM.  t75. 

9  Woo4dcr.  [Where  parliament  cliflblves  a  uunugt  Cor  a  canfe  ftUsqpet 
394.  In  theretOi  there  is  no  necciLiry  or  general  orralinn  ior  tqita^ 
irtS't    the  children  iUegitimate.] 

cUaft  it  occifionally  infcrced  lor  inegicinuting  duldicm  boai  tfm^fm&aAar  6mu  SsIImb^ 
Phfrtt  BUi,  1793* 

Roll.  Abrw        I{  J.  takes  J.  to  wife»  and  has  iflue  fay  her,  and  ihcj  m 

360.   7  Co.  afterwards  dirorced,  becaufic  they  were  within  the  ^  of  cos- 

^^  fent  at  the  time  of  marriage,   and  afterwards  diiagnsedi  and 

then  A.  takes  J7.  to  wife,  by  whom  he  hath  ifloe,  and  Sa\ 

upon  the  fuit  of  the  iflue  of  £.  the  ecckfiaftical  coiiimiftwBi 

upon  a  commiilion  directed  to  them,  cannot  ioqiuxe  into  the 

msrriage  between  jf.  and  Z>.  becaufe  they  are  dead;  fortlifli{k 

a  fentcnce  of  divorce  may  be  repealed  after  the  death  of  tk 

parties  by  fuit  in  the  fpirituai  courts,  yet  no  fcntence  of  (fiicnt 

can  pafs  there  after  the  death  of  the  parties  ;  for  a  diroioe  in  tk 

«cclefiaftical  courts,  after  the  death  of  the  parties,  can  be  €o^ 

made  to  baftardize  the  iflue  of  that  marri^e,  which  bdag  > 

thing  that  concerns  the  inheritance,  is  properly  cognizabkintk 

temporal  courts  \  therefore  a  prohibition  (hall  be  granted  to  Ibf 

their  proceeding  upon  it. 

IPthv.  f  •  As  to  the  legitimation  of  children  bom  after  die  death  of  die 

Aall.  Abt.    hufttnd,  it  is  agreed,  that  the  ufual  time  of  birth  b  nine  Jbte 

iUolph.      months  and  ten  days  ;  but  it  may  be  haftened  or  proki^  kf 

««t|«  stUei  accident}  as  by  hard  ufage,  want  pf  fuftenance,  {5V.;  becasfc 

JT^*'jj^    the  nouriOunent  of  the  child  in  the  womb,  depends  00  that  rf 

av4Vf  I  Aou»  the  mother  (  fo  that  a  child  hath  been  allowed  legitiinate  sot 

1  iSv  \M*     months  and  twenty  days  after  the  death  of  the  father  -,  but  wte 

•**•  ^        the  child  was  born  eleven  months  after  the  death  of  the  W 

band,  and  it  was  proved  the  hufband  could  not  enjoy  his  wife 

within  a  month  before  his  death,  it  was  adjudged  a  baftard. 

M««  9«  A  lewd  woman  after  her  hufband's  death,  married  her  aclu- 

Co,  Uu  t.   tercr,  and  within  fix  months  and  a  day  after  her  firft  huftaflj^ 

death  had  a  child ;  it  was  adjudged  the  fird  hufband's,  becaw 

he  had  the  dominion  of  the  woman  at  the  time  of  her, coo* 

ception.  ^  , 

11^3*  )9*      A  wife  marries  immediately  after  her  hufband's  death,  «d 

o,ut.8.0.  l^j^th  a  child  nine  months  and  eleven  days  after  the  ^^2, 

SSl.  Akr.    l^«r  firft  hulband  ;  it  was  adjudged  the  fecond  huftand's,  bcaufc 

^^7.   But    It  was  bom  one  day  after  the  ufual  time,  and  the  afuat  tisoc  ts 

4oi»rcv«nc     tj^g  0j^\y  mcafuTc  to  difcem  between  them:  but  if  it  be  boraj^ 

tulu.h'n''    the  end  of  nine  months  and  ten  days,  the  father  is  doubtM 

hviu,  AhJ     and  fume  have  (aid,  that  the  child  may  choofe  his  father. 

(he  \,s\u  tiorn  futtlny  falfc  chUJttn  upon  her  dc^eaTed  hafband,  the  lawbadi  provided  ^^^'t!^ 
I  .'.,HM^^  >v*r  ih«  huib«nd'^  heir  i  xnd  if  the  wit's  be  foand  with  «hUd»  or  fufpeaed  to  be^  '^'^ 
I.,  i».nutv.»l  lo  A  c«mK  and  ihcre  fihely  kept  till  her  delivery  j  and  bj  this  writ  the  ^^"f^^j^gi 
I  My  n -III  t(  n  fri\>nd  huib4od  ;  but  it  liec  f>ot  for  the  heir  apparent,  who  hatb  no  iBtereft  '^^^j  ^ 
r.t  H.r.  i.u  v(  lh»  4m«itor.  Co,  Lit.  S.  RolK  Abr.  357.  Thii  power  of  removing  the  "^^  \i^ 
t..i  u\AM  Uc.  in  CAft  fhe  ically  is,  or  is  fufpcaid  to  he,  with  child,  ittaa  only  ^^"'^^ 
ui.jMU  *.MnH»vi«i  u n Hurried  ;  for  if  <he  takes  another  hu&and,  and  the  ^^^^'''""^.^  «it 
n  u(  lu  i>»  t«.MvHcd  by  fuch  women^  aod  ioaadher  to  be  trfitat,  the  comft  isent  to^tn^  ^ 
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for  the  bu Aand  to  enter  into  recognicance  that  fhe  (hall  not  lemofe  ham  the  houfe  wbere  they  then 
iohabic ;  after  which  a  writ  is  to  be  awaided  to  the  fhetiff,  to  caufe  her  to  be  viewed  every  day  till  her 
lieliveryy  by  two,  at  Jeaft,  of  the  fa'id  women  returned  by  him ;  and  that  tliree  or  more  of  them  ihaU1)« 
prefent  with  her  at  her  delivery.  Cro.  Jac.  685.  Mo.  5*3.  Co.  Lit.  6.  Oro.  Elie.  566.  Reg.  427, 
{This  writ  is  grantab!e  to  tenant  in  tall.  Ex  fane  Aifcough,  %  P.  Wins.  591.  Mofel.  391.  Jt  19 
JMNv  granted  to  a  devifce,  whether  for  life,  or  in  tail,  or  in  fee.  Ex  parte  Bateman,  at  the  Rolls,  10^ 
Dec.  1784.  Ex  parte  Bellett,  at  the  Ruili,  aoth  Dec.  1786.  Ex  fiar/e  V/aWo^,  4  Br.  Ch.  Rep.  90* 
in  Mofely,  a  cafe  of  ferfinal  eftate  Is  cited,  in  which  the  then  Mafter  of  the  Rolls,  in  conformity  tp 
the  reafon  of  the  common  Uw»  4ire<ttcd^  that  the  mafler  ihould  appoint  two  autrons  to  infpe^  9 
woman*    Mof.  39i.] 

{B)'  Where  Baflardy  is  to  be  tried,  and  the  Rules 
concerning  fuch  Trial  i  And  herein  of  general  and 
fpecial  Baftardy. 

TjASTARDT,  in  relation  to  the  fevcral  manners  of  Us  trial,  ^^AlAku 
^^  is  di(lineui(hed  into  general  and  fpecial  baftardy.    General  s^x*  Bro. 
baftardy  is  the  baftardy  tried  by  the  bifliop,  which  in  its  notion  ^^^"^^ 
contains  two  things.   .  i.  It  fhould  not  be  a  baftard  made  legiti*  w&iege- 
mate  by  a  fubfequent  marriage.     2d]y,  That  it  fhould  be  a  point  ^^^^  ^' 
collateral  to  the  original  caufe  of  a£lion.  rie2ed*  tfit 

courty  though  the  parties  condode  to  the  country,  muft  dire£fc  a  writ  to  the  hifiiop.  Raft.  Ent.  105. 
The  iiTue  on  eeneral  baftardy  runa  in  this  manner:  Pr^diSi,  J.  R.  dicit  quod  J.S.  efi hafiariuttf 
matfisfuit  apudC.  in  cvm,  pntd*  in  diocef.  dt  W*  &  hoc  paratus  efi  verificare  vih  ^  modit  fuihus  nthr 
vemi  ac  pnut  curia  regis  bic  nafidtraverit  &  pmdiS.  j.  S.  dicit  quod  ipfe  djeffiout  pr^diii.  practudi 
mou  dehet  fuuLJicit  quod  iffe  dk  leptimus  &  non  bafiardut  &  hoc  paratue  efi  verifcare  ubi  ^  qutmodc  ^ 
^rwf  cmria  regis  tic  cottfiicraUt  @  pntdiB,  J.  R.  ^mUiter.    Raft.  Ent.  29.  279.  289. 

t 

Formerly  baftards  had  a  way  in  fuch  iflues  to  trick  themfelves  Rail.  iMk» 
into  legitimation,  for  they  ufed  to  bring  feigned  n£^ions,  and  get  3^<- 
fuborned  witneiTes  before  the  bi(faop  to  prove  their  legitimation, 
and  thea  got  the  certificate  returned  of  record,  and  after  thr.t  * 
their  legitimaltion  could  never  be  contefted ;  for  being  returned 
of  record,  as  a  point  adjudged  by  its  proper  judges,  and  re* 
maining  among  the  memorials  of  the  court,  all  perfons  were 
concluded  by  it :  but  this  created  great  inconveniences,  as  is 
taken  notice  of  in  the  preamble  of  the  9  H^  6.  cap.  11,,  in  th« 
Cafe  of  feveral  perfons  of  quality.;  for  the  evidence  of  the  con* 
trary  parties  concerned  were  never  heard  at  the  trial,  and  yet 
their  intereft  was  concluded;  to  remedy  this  inconvenience  with- 
out altering  the  rule  of  law,  it  was  ena£^ed.  That  before  any 
writ  to  the  bifhop,  there  ftould  be  a  proclamation  made  in  the 
fame  court,  and  after  that  the  ifiue  fliould  be  certified  invo  Chan* 
eery,  where  proclamation  (hould  be  made  'once  in  every  month 
for  three  months,  and  then  the  chancellor  (liould  certify  it  to  the 
court  where  the  plea  depends,  and  afterwards  it  (hould  be  again 
proclaimed  in  the  fame  court,  that  all  that  are  concerned  may  go 
Xo  the  ordinary  to  make  their  allegations ;  and  without  thete 
circumftances,  any  writ  granted  to  the  ordinary,  ?,nd  all  proceed* 
ings  thereupon,  (hall  be  utterly  void. 

If  the  ordinary  certify  or  try  baftardy  without  a  writ  from  the  RoU.  Abr. 
J(]ng's  temporal  courts,  it  is  void  •,  for  the  fpiritual  jurI{<li£Ho]|  3^^» 
mlrKMi  theie  kingdocps  is  derived  from  the  iing,  ;ind  thcreforir 
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■  ^   , :::.  .:-  ^r'nia  ail  die  cscncc! 

- . :    -   rr  Tr^Ti-ranr,  cc  tm.'^d  ba&zrd  W  dx  or- 

■■'"   "^  -    -^-  -  — :.  -riiuanr  ac  nrrr;  t  r,  a&i  tkcr  cannot  «>  oa  lo 


.^•^   ^   :r^nt^  wBiilr^^  CO  man  is  cftcpped  to  li^ 

.^-^    :ix  -riruirri  jic  EEiT  be  a  mmSur  by  the  ipiriCBil 

2:.    r::.7  je  3.  ir.nfani  br  our  l^v;  and  tfaciefme  aaj 

:?,  ma  J  i^cad  tbe  iAic  of  ^c- 


>•». 


*^^ '  .^  ;^  v-T£  5  xvsnkd  to  tis£  bxfhop  to  ccxtifj  baftardf ,  ibf 

,,  ^  ^nirr  :n  memi  toch  ccrdficackm,  olheiwife  the  par- 

^  J  T«  -1^  2C  wicmuz  iiv  in  court,  in  waiting  for  tbc  biibop's 
"^^  ^  ....  2m  "^^**  woalii  create  a  ftifconfmuanccy  and  there* 
Zl^  •-  Tirijs  ami  attend  the  day,  and  not  expetl  that  die 
*'  ""^Jl  ?  ..^  huuid  be  rerored  by  rcAmimons  ;  though  iome  hare 
^^^\iJ  ^Z   -rnfnrr,  faccaaTe  the  bifiiop  is  judge,  and  fo  noC 

1]^.  ^.r:;r*i  "  *^vj/  vuirlm^ny  is  no  plea  but  in  dower 5 

^  *     .        _'    /  ',^^-;^  x^  juiLirc'ze  any  perfon,  baflardy  general  or  ^pc- 

•    '\       I  '\   ^  Tj,e:;iieti;  for  xbc  matrimony  is  there  to  be  qiirf* 

^J^   ^'  ^\'xr^  -JitfTC  is  a  clzim  under  the  relation  of  wife,  b« 

".TI  *    ail. re  ::i*ui  aurrli^  in  qucilion  in  the  point  of  kgiti- 

-'  .1:  '"^.^  j£  birtiri?^  may  be  tried  hy  the  bifliop  in  aftoa* 
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If  there  be  no  bifhop,  the  certificate  muft  be  made  by  the  Bro.97. 
guardian  of  the  fpiritualties,  for  he  is  to  fudain  the  office  in  the  ^™*  9^* 
nean  time. 

In  an  aiTife  the  tenant  makes  bar  as  heir ;  the  plalntiflF  fays  the  28  E.  3.27. 
:enant  is  a  baftard ;  the  tenant  fays,  he  is  a  mul'ur^  bom  at  Lon-  ^"^^^  97* 
iw»,-   and  prays  a  writ  to  the  bifliop  of  jLc/7rf(?/i ;  the  plaintiff  fays,  f^.rVhcte- 
liat  he  was  born  at  L*  in  &urry^  (the  county  alfo  wherein  the  lancts  nant  pleads 
ie,)  and  prays  that  it  may  be  tried  by  affize ;  but  this  could  not  ^^^^^1  •« 
>c  granted,  becaufe  here  baftardy  was  particularly  pleaded,  and  ant -^Sis 
lot   left  at  large  upon  the  ifTue ;  but  the  certificate  in  this  cafe  ibaii  be  cer. 
^s  direSed  to  the  bi(bop  of  Winchejler^  within  whofe  jurifdic-  ^^^  ^"^i^ 
dbon  Surry  is,  becaufe  where  the  place  of  birth  is  in  difpute,  the  dioccH** 
trial  muft  be  in  the  place  where  the  land  lies';  for  where  the  whwethc 
alace  of  birth  is  controverted,  it  is  uncertain,  and  fo  is  the  fame  J^"^  '.• 

^      -r-        ^     11        J  brought, 

pi8  if  not  alleged.  though  the 

icmavdant  fays  he  is  a  mulitr^  born  in  another  diocefe  ;  for  he  may  bring  his  proofs  and  evidence  co 
Kile  diocefe  where  the  writ  is  brought.     Bro.  Baftardy,  97. 

In  an  affize  the  bifhop  certified  direftly,  that  the  defendant  Bro.  5tf/- 
«ras  a  baftard,  and  it  was  indorfed  on  the  certificate,  that  A.^  the  '^''4'»  98. 
mother  of  the  defendant,  left  her  hulband  for  feven  years,  in 
which  time  the  defendant  was  begotten  by  one  B,j  a  prieft,  and 
ib  a  baftard ;  but  becaufe  the  defendant  was  made  a  baftard  in 
it;he  certificate,  they  gave  no  heed  to  the  indorfement,  as  a  thing 
Joreign  and  immaterial. 

Special  baftardy,  which  is  always  tried  by  a  jury  in  the  tem-  (a)  The  If, 
poral  courts,  is  twofold:  ift.  Where  the  baftardy  is  the  gift  of  f"c»«»nthia 
the  a£lion,  and  the  material  part  of  the  iffue.  {a)  adly,  Where  ^!J!J5S.  p/ 
thofe  are  baftards  by  the  common  law  that  are  muliers  by  the  didtfuod 
fpiritual  law,  and  fuch  are  thofe  that  are  born  before  marriage,  f"f/^'  ^* 
ovhofe  parents  afterwards  intermarry.  verfaTeum. 

^bere  fion  debet  quia  dial  fuod  ubi  pradi^,  W.  ptr  breve  faum  frad\B.  frdtfupponit  &  ^Jf^fitjifyiffe 

fRitm  &  haredem  prad.  T.  iJemyf.  natut  fuit  extra  omnia  fponfalia  &  hoc  paratus  eft  verificare  unde 

fttit  judicium  ft  pr  ad.  W.  ut  ftlius  &  bam  pr^lff.  T./eu  altetiui  cujufcunque^  &c*  "jerjui  eum  babirt 

JsSeatm     Et  pradlci.  W.  dicu  quod  pradiSi.  T.  patet  fuus,  babutt  quandam  uxorem  fihi  dejponjatam  A. 

rnomine  de  qua  Ipfe  patuM  fuit  infra Jp^nfalia  infer  ihfum  T.  &  A*  ceUbraL  t^  veriftcat.  unde  petit  ju-^ 

.  dicium*    So  that  when  the  party  avers  the  birth  within  efpoufals  by  way  of  reply,  he  doth  not  offer  aa 

liTue,  beciafe  that  were  to  take  an  iHue  too  mnch  at  large ;  but  it  is  necefl'ary  to  fet  forth  the  manner  of 

tAe  birth,  vf«.  of  whom  he  was  bom,  that  they  may  go  to  idue  upon  a  particular  matter  ;  otherwife^ 

'  jbe  that  ukes  this  plea  would  be  put  on  the  proof  of  an  univerfal  negative,  which  cannot  be  proved  $  and 

,dien  the  parry  that  objeOed  the  defeO,  muft  offer  an  iffue  in  this  manner  :  Et  pradi£i,  P.  dicu  ut 

^Prims  quod  pradlfl.  W.  natut  fuit  extra  omnia  fponfalla  &  non  infra  fponfaRa  ut  pradi^,  W.fuperius 

k^itegawt  &  de  boe  ponit  fijuper  patriam  & pradUi,  W.  ftmilittr  ide^p  (Sc*     Raft.  £ot.  3S7.     Dyer,  97. 

If  a  man  receives  any  temporal  damage  by  being  called  a  baf-  Browal.  ? . 
tard,  and  brings  his  aflion  in  the  temporal  courts,  and  the  de-  q?^','?9' 

■  fendant  juftifies  that  the  plaintiff  is  a  baftard,  this  muft  be  tried  ecXuw^ 
•at  common  law,  and  not  by  writ  to  the  biftiop ;  for  otherwife  479.    €©• 

I  you  fuppofe  an  aftion  brought  in  a  court  which  hath  not  a  capa-  ^'*^'  *?• 

;  city  to  try  the  caufe  of  a£lion. 

•    If  it  be  found  by  an  aflife  taken  at  large  that  a  man  is  a  baf-  Bro.  Baf-^ 
tard,  the  temporal  courts  are  judges  of  it,  for  the  jury  cannot  be  '"^4'»  97- 
icftopped  to  fpeak  truth,  which  may  fall  within  their  own  know- 
ledge ;  and  what  they  find  becomes  the  record  of  the  temporal 
courts,  and  fo  within  their  conuzance. 

L  1  3  In 
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Fits.  AW.        In  an  zAte  of  martdaftcefierf  one  of  the  three  poitttt  incji&iblr 
12.  ftleiU  j3^  Whether  the  demandant  be  heir  to  J.S.^  the  anceftwj  kr 
'  ^^  v^hich  cafe,  if  the  tenant  pleads  he  is  ready  to  hear  the  leoog- 

inzance  of  the  aflife,  (is^  hocparatus  eft  pit  ajftfam  luqmren^)  far 
cannot  give  in  evidence  that  the  demandant  is  a  baftard,  but  he 
ought  to  have  pleaded  the  fame ;  for  if  this  were  given  in  en 
dence»   and  not  pleaded^    the  fpiritual  coort  would  be  oufted* 
of  their  jurifdi£Uon«. 

(C)  Of  Baftard  Eigne^  and  Mulier  Puifne. 

Lit.  Sea.       A  Man  who  hath  iflue  a  fon  by  a  woman  before  marriage,  aoi 

|99*    ^^^    <^^  afterwards  marries  the  fame  woman,  and  hath  iflue  a  fecood 

*^^'     fon  bom  after  marriaf^e ;  the  firft  of  thefe  is  termed  in  law  a  Itf^ 

tard  eigney  and  the  fecond  a  mulier.     By  the  commoil  law,  as 

hath. been  faid»  fuch  baftard  eigne  is  as  incapable  of  inheriting^  as 

if  the  father  and  mother  had  never  married  ;  but  yet  there  is  one 

cafe  in  which  his  iflue  was  let  into  the  fuecefBon,  and  that  was 

by  the  confent  of  the  lord  and  perfon  legitimate  ;  as  if  upon  die 

death  of  the  father  the  hajiard  eigne  enters,  4nd  the  mulier  during 

his  whole  life  never  difturbs  him,  he  cannot  upon  the  death  df 

the  baftard  eigne  enter  upon  his  iflue. 

7  Co.  44.         No  man  can  baftardize  another  after  his  death,  that  was  a 

6^*^'  ^*P'    mulier  by  the  laws  of  holy  church,  and  who  carried  the  reputa- 

Browfl).  42.  tion  of  legitimate  during  his  life  \  for  a  man  muft  be  baftardized 

Co.  Lit.       by  the  rules  of  the  civil  or  common  law :  by  the  rules  of  the 

?fii  \t^^^*  ^^^  ^*^>  *^^*  perfon  is  by  fuppofition  legitimate  \  and   if  the 

CaLit.145.  common  law  be  made  the  judge,  he  cannot  be  baftardized ;  for 

(it)  Though  it  is  a  rule  of  common  law,  that  a  perfonal  defe£b  dies  with  the 

l^'thrdoc-**  P^'^fo"*  2°d  cannot  after  his  death  be  {a)  obje£ked  to  his  fucceflcr 

trine  of  the   that  rcprefcnts  him  ;  and  this  rule  of  law  was  taken  from  the  hu- 

old  boots,     manity  of  the  ancients,  who  would  not  allow  the  calumny  of  the 

this  modern  ^^^^ »    ^^  '^^^  ixoxxi  an  important  reafon  of  convenience,  for 

cafe:  An     pedigrees  are  often  derived  through  feveral  perfonSy    concern* 

ejeament     j^g  whom  thcrc  remains  little  knowledge  or  remombrance  of 

bv  onrPni/tf  ^"7  ^ii^g»  hut  only  of  their  being ;  and  therefore  it  were  an  cafy 

Agaioft  the    matter  to  throw  on  them  the  afperfion  of  baftardy  by  any  foiged 

^^M^^^^  evidence,  which  cannot  be  confronted  by  oppofite  proof;  and  fov 

fagnt'^Pr'tdi  ^^  ^'  ^^  ^^  YiTM.  a  time  in  which  all  proofs  of  baltaidy  are  to  be 

tnjde  title  at*  difallOWCd*. 
hrir  to 

tieorgt  Duke  of  AihemarU,  proring  him&lf  the  fon  of  one  who  wat  brother  to  the  duke,  and  thattfce 
duke  died  «*ithout  iflue }  the  defendant  gave  evidence,  that  Duke  Georgt  had  iflue  Duke  Cbr^bfh^f 
who  conveyed  to  him  \  plaintiff  gave  evidence,  that  Duke  Cbrifhpbtr  wat  a  baftard,  begotten  of  fock  a 
woman,  who,  at  the  time  of  her  marriage  with  the  faid  George  Duke  oi  AlhtmarU^  was  nuirieita 
another  man,  who  was  tl)en,  and  is  yet  living  :  Upon  which  it  was  objefhd,  That  fince  Duke  Cmgt 
tod  this  woman  lived  together,  as  man  and  wife,  and  were  now  dead,  the  plaintiff  could  not  be  admittel 
to  baftardize  the  iifue,  who  was  dead  alfo ;  and  who,  during  bis  whole  life,  was  rrpoted  and  takes  fit  be 
the  legitimate  fon  of  the  duke,  and  fo  ftiled  by  the  duke  himfelf  ia  his  deed  of  fettlemeot,  atnd  in  bit 
win,  his  fon  and  heir  j  ^  ^uodjuftum  nen  eft  tiW^uem fift  mortem  facere  haftardnm*     The  court  held  tb^ 
true  of  fuch  a  baftard  as  is  me^nt  by  Littleton,  in  his  cafe  of  haftard  eigne^  and  mulier  f^fiei  u  r* 
fuch  a  baftard  as  is  bom  before  the  efpouf^Us  of  a  father  and  mother,  who  may  afberwards  macry;  aad 
faid,  the  rule  extended  only  to  that  cafe      Salk.  no.     Pride  v.  Earls  of  Batb^  &fr*  7  W.  &  M.  5  Icaw 
4  to.  S  C,  who  telis  us,  that  though  the  evidence  was  admitted  by  Holt,  and  Gil.  £yre,  the  oolf 
judges  Ia  court,  the  juiy  were  not  fatisiied  with  i^  and  gave  a  vcrdift  for  the  Earl  of  J^a:b» 

To 
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Ta  exclude  the  mu/ifr  from  the  inheritance,  there  muft  not  CD.Lit.144. 
only  be  an  unintcrniptcd  poflci&on  of  the  hafiari  eigne  dnring'his  J^*  ^'** 
life,  but  a  defcent  to  his  iffue.  ^^ 

If  he  bqfiard  eigne  dies,  leaving  iCue  in  ventre  fa  mere^  and  the  C0.Lit.244. 
fmdier  enters,  and  then  the  fon  is  born,  the  fonof  the  bq/lard  eigne  H»ghc^ 
is  for  ever  excluded,  becaufe  there  was  no  defcent ;  and  fo  our  ^  ^' 
law  in  this  difagrees  with  the  civil  law,  which,  for  the  benefit 
of  the  infant,  reputes  a  child  in  its  mother's  womb  in  the  fame 
condition  as  if  it  were  born. 

If  the  hajlard  eigne  enter,  and  die  without  iifue,  yet  the  lord  by  C0.Lit.m44, 
efcheat  cannot  claim  it  agakift  the  mulier;  for  there  is  no  defcent 
call  to  extinguiOi  his  right. 

If  the  mulier  enters  into  the  land  after  die  deceafe  of  the  C0.Li1.ft44. 
baflard,  before  the  heir  of  the  hajlard  eigne^  yet  he  is  barred  ; 
for  the  land  is  caft  upon  tlie  iifue  of  the  baftard  immediately 
after  his  death,  and  the  defcent  to  him  is  made  without  any 
entry,  and  confequently  he  is  within  the  benefit  of  the  rule. 

If  the  mulier  be  an  infant  during  the  poflefiion  of  the  hajlard  C0.Lit.a44. 
^ff^^y  yet  he  is  barred  by  the  defcent ;  for  though  no  laches  can  5.^«.'?*' 
be  imputed  to  an  infant,  becaufe,  not  being  of  the  age  of  con-.p^xbaira*' 
fent,  his  permii&on  cannot  be  taken  for  a  confeut ;  yet  in  fuch  cafe. 
cafes  where  time  is  limited  by  the  law  for  pleas  and  a£kions,  ^'^owd.j;*. 
infants  are  included,  unlefs  fpecially  excepted ;  for  here  their  per- 
miffion  is  taken  for  a  confent,  becaufe  they  are  fuppcfed  to  con* 
fent  to  the  eftablifhed  law,  to  which  they  are  .obliged  for  protec- 
tion during  minority :  and  the  law  hath  not  thought  fit  to  ex- 
cept, becaufe  it  is  a  publick  mifchief  in  a  very  tender  point,  for  it 
might  be  any  man's  cafe,  to  fuffer  by  the  badard  of  an  anceRor, 
and  the  law  hath  given  the  infants  guardians  to  plead  by ;  but  it 
cannot  revive  the  evidence  of  legitimation,  which  fo  eafily  perifhes 
with  the  life  of  the  party. 

If  a  man  hath  iflue  a  fon  hajlard  eigne^  and  a  daughter,  being  Ca Lit.  244. 
mulier  puifne^  and  the  daughter  is  married,  the  father  dies,  and  ^  ^'  *°*' 
the  fon  enters,  and  dies  feifed  ;  this  (hall  bar  the  mulier^  for  (he 
might  have  claimed  by  her  hufband  ;  the  fame  law  if  tlie  hajlard 
eigne  enters,  and  enjoys  peaceably  during  his  life,  while  the 
mulier  is  imprifoned,  or  beyond  fea,  or  of  nonfane  memory  ;  for 
the  conftant  and  quiet  poiTeffion  of  the  hajlard  eigne,  together 
with  the  character  he  had,  during  life,  of  being  legitimate,  fliali, 
in  a  cafe  of  fuch  nice  confequence,  outweigh,  at  a  trial,  any  evi- 
dence that  can  be  brought  to  the  contrary. 

The  defcent  of  feivices,  rents,  or  reverfions  expeQ:ant  upon  C0.Lit.144. 
eftates-tail,  or  for  life,  whereon  rents  are  referved,  (hall  bind  8  Co.  101. 
the  mulier;  for  the  enjoyment  of  thefe  equally  fuppofe  the  cha- 
Ta£ler  of  legitimate,  as  the  poifeifion  of  any  corporal  rights  $  but 
fuch  a  defcent  would  not  drive  tlxe  party  that  hath  right  to  an 
a£bion ;  for  it  is  a  contradiction  in  terms,  that  a  man  fliould  be 
difpoffeiTed  of  a  mere  right. 

If  the  ha/lard  eigne  die  feifed,  and  the  fon  endow  the  wife,,  yet  C0.Lit.144* 
the  defcent  takes  away  the  right  of  the  mulier i  the  ha/lard  eigm^s  sco,  xoi. 

li  1  4  entering 
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entering  into  religion  is  fuch  a  defcent  as  takes  a^ray  the  right  of 
the  mulier. 
a9E. 3. 38.       Tenant  in  tail,  the  remainder  in  tail,  the  remainder  in  fee; 
.*^66""ro!|*  ^^^^^^  ^^  ^^*'  ^^^}  ^^^^  bajiard  eigne  and  muiier  puifne^  and  dies  ; 
Abr.  625.     the  baftard  cntereth,  and  continueth  his  pofleffion,  and  hath  ifToe, 
and  dies  ;  the  iffue  enters ;  the  mulier  dies :  he  in  remainder  ihall 
have  zformedoH  again  ft  the  iflue  of  the  baftard,  and  the  continv- 
ance  of  the  poflefTipn  of  the  baft?u'd  (hall  not  prejudice  him  \  for 
the  ftatute  Wefim.  2.  fays,  that  the  will  of  the  donor  manifeftlj 
exprefled  in  his  gift  muft  be  obferved ;  now  the  baflard  cannot 
bring  himfelf  within  the  intentiw^  of  the  donor  :  for  he  is  neither 
the  heir,  nor  a  perfon  begotten  by  ^  tenant  in   tail,  Gnce,  ia 
law,  he  is  the  fpn  of  no  man ;  and  confequently   the  exprcfs 
words  of  the  ftatute  es^clude  him  from  the  inheritance^  which  fet 
a£de  the  rules  of  common  law  in  this  cafe. 
Co.Lit.  244.       If  a  man  hath  ifTue  baftard  eigne  and  mulier  puifney  the   baftard 
in  tlie  life  of  the  father  dies,  leaving  iftue,  and  then  the  father 
dies,  and  the  fon  of  the  baftard  enters  and  dies  feifed,  and  it  de- 
fcends  to  hia  IfT^Cj    the  defcent  (hall  bine)  the  mulier:    for  if 
otherwife,  it  would  be  baftardizing  the  anceftor  after  one  de- 
fcent, which  is  contrary  to  the  rule. 
€o.LiU244.       If  baftard  eigne  and  mulier  puifne  daughters,  enter  and  occupy  ia 
coparcenary,  the  law  will  not  fuppofe  the  whole  in  the  mulier^ 
but  by  a  more  eafy  copftrudlion  prefume,  that  the  ipti/ier  admits 
the  other  into  the  inheritance :  fo  if  there  be  baftard  eigne  and 
.    t^ulier  pui/ne,  and  the  mulier  enter  to  hunt  or  hawk,  this  doth 
pot  difturb  the  baftard's  poiTeflion;  for  a  man's  intention  doth 
always  govern  and  denoniinate  his  a£lions ;  and  in  thiQ  cafe  he 
did  not  ente^  to  claim. 
C«.Lit.^45.       If  the  bajlatd  eign^  enter  after  ^he  deceafc  of  his  father,  and 
the  king  feife  the  land  for  a  contempt  (whereby  the  profits  onjy 
arc  ^ken)  without  caufe,  and  the  baftard  die,  and  the  ifluc  pe* 
tition,  and  b^  reftored,  he  fhall  hold  it  againft  the  mulier i  fqr 
when  the  king  feifeth  land  without  caufe^  he  fhall  pniy  hold  it  as 
a  fubftitute  to  the  poficflqr. 
C0.Ut.244.       The  baftard  being  empleaded  (hall  have  his  age,  for  the  &r 
»o  E.  3.      latory  pjea  muft  be  determined  b^fprc  the  pleas  in  (iiief  can 
i2°9.^  *^^'      come  onf  fo  that  the  plea  of  infancy  will  ftay  the  fuit  before  it 
Hugher,       can  be  inquired  whether  he  is  or  b  not  a  baftard:  alfo  he  {hall  be 
3^5-  vouched  as  hejr  to  ^he  father,  for  j«i  Jentit  commodum  f entire  iA^ 

^  onus. 

(D)  How  Baftardsare  to  be  provided  for:  And 
herein  of  the  Duty  and  Power  of  Juftices  of  the 
Peace* 

(tf)  A  Angle  T^Y  the  18  Eliz.  cap.  3.  it  is  enaftpd,  "  That  {a)  two  juftices 
v^d^o'the  "  °^  ^^  peace,  whereof  one  to  be  of  the  (b)  quorum^  in  or 

ciL  tcha!    f *  n?xt  unto  the  limits  where  the  parijb  church  is,  within  yfr^ 

3  f  f  pariio 


^  parifii  the  baftard  fliall  be  (r)  born,  upon  (d)  examination  of  vlourhlm 

*  the  caufe  and  circumftances,  (hall  and  may  by  their  diforctiori  *^*^". 

*  take  order,  as   well  for  the  puniflimcnt  of  the  mother,  and  fofjISacd  to 

*  (e)  reputed  father  of  fuch  baftard  child,  as  alfo  for  the  better  hayc  begou 
••  relief  of  every  fuch  parifli,  in  part  or  in  all; "and  fliall  and  ^^iJ^^'^ 
^'  may  likewife  by  like  difcretion  take  (/)  order  for  the  keeping  Lam.'ni, 
"  of  every  (g)  fuch  baftard  child,  by  charging  fuch  mother  or  Crom.  ig6, 
"  reputed  father  with  the  payment  of  the  money  weekly,  or  other  B*t'*tJJ*t^^ 
^5  fuftentation  for  the  relief  of  fuch  child,  in  fuch  wife  as  they  jufticcs  can» 
"  (hall  think  meet  and  convenient ;  qnd  if,  after  the  fame  order  ^ot  make 

"  by  them  fubfcribed  under  their  hands,  any  the  faid  perfons,  J^Jf^"  ^ 
**  v/z.  mother,  or  reputed  father,  upon  notice  thereof,  fhali  not  this  ftaiute^^ 
**  foiT  their  part  obferve  and  perform  the  faid  order,  that  then  unlcfs  the 
*•  every  fuch  party  fo  making  default;  in  not  performing  the  faid  beinachlrge 
f^  order,    to  be  committed  (b)  to  ward  to  the  common  gaol,  tothcpariH. 
**  there  to  remain  without  bail  or  mainprize,  except  he,  flie,  or  ^^^'  39* 
^*  they  ihall  put  in  fufBcient  furety  to  perform  the  faid  order,  ifrf^ctw 
"  or  elfe  perfonally  to  appear  at  the  (i)  next  general  feffions  of  jufticesdif. 
^*  the  peace  to  be  held  in  that  [k)  county  where  fuch  order  fliall  *?'^'.  ^** 
**  be  taken,  and  alfo  to  (/)  abide  fuch  order  as  the  faid  juftices  of  mlkeiw^or- 
^*  the  peace,  or  the  major  part  of  them,  then  and  there  fliall  der,  the  two 
f*  take  in  that  behalf,  if  they  then  and  there  fliall  take  any  ;  and  J"<*'<^«  ^^ 
f^  that  if  at  the  faid  feflions  the  faid  juftices  fliall  take  no  other  ^{(^on^  )^;jj^ 
f*  order,  then  to  abide  and  perform  the  order  before  made,  as  is  of  the  fame 
M  aboy^faut."  ■  ^  S^ 

order.     Dalt.  44.    If  five  juftices  make  the  order,  it  is  good  ;  for  the  ftatute  is  not  TtM&ivCf  but 
requires  two  at  leaft.     2  Salk.  477.  pi.  i3.     If  7*  ^*  ^^  Acijudged  the  father  of  a  baftard  child,  and  by 
ihe  order,  it  appears  that  the  examination  of  the  \^oman  was  by  one  joftice  only,  though  the  ordering 
part  thereof  Is  laid  to  be  made  by  two,  the  court  will  quaih  it.     Rex  v.  Beard,  2  Salic.  478.  pi.  2%» 
[Both  juftices  muft  be  prefent  at  the  fame  time  and  place  when  the  woman  is  examined  \  and  if  ihe  re- 
fuie  10  filiate,  the  warrant  of  commitment  mud  be  figned  by  them  together.     2  BI.  Rep.  ioi7«     An 
order  of  iemoval,  howcyer,  by  two  juftices,  fepantely,  and  in  different  counties,  hath  been  adjudged  not 
vcUy  but  'V'Mahle  only  by  appeal  to'  the  next  feflions.     4  Term  Rep.  596.     The  order  muft  bear,  upon 
the  face  of  it,  that  it  v^as  made  op  the  compLiint  of  tlie  parifli  where  the  child  was  born,    x  Bott. 
3d  edit.  p.  561.     But  the  complaint  may  be  ma(|e  by  others  as  well  as  the  parifli.     i  Barnard.  K.  B. 
a6i.     If  a  chili  be  born  in  an  extra-parochial  place,  no  order  can  b6  made,     i  Bott.  421*  pi.  553*] 
We  the  faid  juftices  iio^i^  inftead  of  do  \    an  order  was  qualhed  for  this  faulL     Salic.  XZ2.  pi.  6*; 
2  Ld.  Raym.  1197-     {h)  One  of  the  juftices  muft  be  of  the  vucrum.    Dalt.  47.     An  order  quaflied, 
bccaofe  it  did  not  ap(^ear  that  one  of  the  juftices  was  qf  th^  quorum.     2  Salk.  477.  pi.  x8*     Sid.  222* 
S.  P.  but  Ccmb.  61   tont,,  and  there  faid,  that  this  expeption  had  |>cen  over>ruled  feveral  times;   and 
fee  now  26  G.  i.  c.  27.,  vhere^by  orders  of  juftices  are  not  to  be  vacated  for  not  expreftling  one  of 
them  to  be  of  the  quorum,     (r)  The  place  cf  birth  muft  be  fet  forth  in  the  order,  becauft  it  may  be 
born  in  a  parifli  where  the  two  juftices,  who  made  the  order,  had  no  juriididion  \  and  that  it  may  ap« 
pear  that  it  was  bcrn  in  that  parifli  to  which  the  relief  is  ordered.     Stile,  369.     Dalt,  47.       (</)  And 
therefore,  not  only   the  mother,  but  likewife  the  putative  father,  fliould  be  fu^mooed  to  appear,  and 
both  parties  examined  before  any  order  is  made ;  but  this,  however  agreeable  it  fcefna  to  natural  juftire, 
IS  not  always  praAifed,  the  juftices  being  appreh^five  that  fuch  warning  woald  tend  to  no  other  life, 
but  to  make  the  father  keep  out  of  the  way  :  however,  it  has  been  refolved  that  fuch  fummons  it  oe- 
ceftary.    Dalt.  52.     [The  fummons  may  be  l\y  a  (bird  juftice.     Ca.  Tenop.  Har^w.  112. ;  the  order 
|Ked  not  ftate  it.    Cai.  Sett.  127.    The  prefence  of  the  putative  father  not  lieceiTary.  Cald.  308.]     Ajt 
order  made  by  two  juftices  of  the  peace  yfz%  qoafl^efl,'  becaufe  it  w^s  made  on  an  affidavit  brought  to 
them  without  examination  of  any  witneiTes.     Comb*  103.     {e)  They  muft  adjudge  him  the  father  of 
the  child.    Sid.  363.   Stile,  154.    Dalt.  52*    Dougl.  662.     [(f)  It  muft  appear  by  the  order,  that  the 
child  was  born  in  the  parifli  to  which  the  money  is  ordered  to  be  paid.     Sty.  368. ;  and  it  qiuft  be  fo 
adjadged.     Cald.  172.     An  order,  defcribing  the  fhild  as  chargeable  to  ap  hamlet,  is  bad.     Caf.  Sett. 
164.     It  muft  mention  the  fex,  and  name  of  the  child,     i  Str*  503.]     Ap  prd^,  that  the  reputed 
ftther  fiiould  pay  fo  much  till  further  order,  was  quaflied  ;  for  that  fuirther  ordfr  npigbt  be  forty  years 
^ce.   2  Show.  129.   An  order,  that  the  reputed  nther  flioald  give  fuch  feci^rity,  as  overieers  or  church- 
gardens  fliall  think  fit,  is  naught  j  for  by  JTuch  prder  the  juftices  delegate  their  authority  1»  others. 
\  Salk.  477,  pi.  ^o.    Dale.  47.    An  order  to  pay  fo  much  mooey  ^  weel^  till  th^  child  is  foorteen 

•^  years 
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Jean  of  aft,  h  tUB^fit ;  fdr  the  jodkes  have  Mo  pttmu  but  to  io^emtklfj  the  fsri^ ;  n^  tfm  ie  done  67 
•bltgiag  the  father  to  loaincain  the  child  as  long  at  it  auy  be  chargeable  to  che  fjnAi.  Salk.  ixi.  pL  x. 
JComh*  23&«  S.  P*  Bttt  an  or^  for  payment,  till  nine  years  old,  hath  been  adjodgc4  good,  z  Scr. 
TSI*  Bamaid.  K.B.  31.  Set  4iRein.  126.  pi.  17I«  fol.  4x0.  An  order,  that  tbe  fohcr  t&oett 
yoy  fo  much  aooBey  a  week  to  the  pari/h  till  the  child  waa  twelne  yean-  old,  ^paCkcd  ;  fioc  the  fadtc 
may  take  it  away  and  maintain  it  him£Blf.  Vtnt  48.  50.  Sid.  22a.  S.  P.  Mod.  ao.  fTbe  fa^a 
lAth  BO  fnch  power,  nor  any  right  to  tbe  cuAody  of  it ;  tot,  till  (even  years  of  *  age,  the  chiM  ftal}  &ay 
with  the  mother  lor  Atutiire.  a  Savad.  1S3.  i  Vcatr.  aio«  Caf.  of  S.  64.  Ne«lan4  ▼.  OAbb, 
Tr.  27  C«  !•  I  Burn.  Juft.  199*  i^th  ed.  a  Witf.  ia6.  5  Term  Rep«  278.]  An  order,  that  ^ 
fadier  (hoald  ^  §6  much  weekly,  without  dying  for  how  long,  ia  naaghc  j  for  it  fiiould  be  S(>  lamga 
kia  chargeable  lo  the  parift.  Stile,  134.  S.  P.  2  Keh.  575.  2  Salk.  480.  pK  31.  Tbe  jaftices 
nay  order  the  payanot  of  a  fom  in  grols,  for  the  charges  the  pari(h  has  been  already  at  to  nttfiift, 
surie,  &c»  UdL  47.  Veat.  336.  Salk.  124.  pi.  x.  But  an  order,  that  the  focbcr  flMfokd  pa^  41. 
to  the  XBidwile^  and  7f«  a  week  until  the  child  was  able  to  get  its  li^ng  by  working,  w»  (jadbel: 
Sft>  Bccaufe  it  did  not  appear  that  the  pariib  proeored  the  mid  wife,  or  were  at  any  charge  with  rrfped  w 
ha  s  mat  Ihqr  have  no  power  to  order  any  money  but  for  the  indenuiky  of  the  parilk.  adfy,  71. 1 
week  is  excemve,  and  uncertain  as  to  ^e  time ;  for  the  father  may,  if  he  pleafea,  mainsaiia  it  cheaper  f 
nd  the  order  ihoold  have  been  for  fo  long  time  a»  it  tfiall  be  clurgeable  to  the  pariiZk.  Veoc.  a  to*  Ai 
•fder,  that  die  lather  ihould  pay  a^.  a  week,  is  too  tittle,  and  unieafonable.  Sid.  363.  When  ^ 
•rder  a  fuaa  m  gnk,  ihey  muft  fbew  for  wfadic,  and  the  cbargte  the  pariA  bath  been  at.  Cosnb.  103I. 
Thty  cannot  order  a  fom  in  grofs  for  putting  out  the  ciuld  apprentice.  Comb.  44S.  An  order  to  ^ 
i»  much  weekly  to  tbe  oveiieers  of  the  poor  for,  &£.  is  good ;  for,  bcfose  the  inftittstloa.  of  tJtatk,  k 
aiil^t  have  keen  ordered  to  be  p«d  to  two  or  three  of  the  inhabitants*  Salk.  laa.  pi.  6.  ^U, 
Haym.  1 197.  The  order  discded,  that  lecoiity  (boold  be  given  for  the  performance  of  it  j  and,  be. 
caufe  the  Aatute  direAs,  that  the  fecurity  ihoold  be  either  to  perform  order,  or  appear  at  cbc  next  fc^ 
Aeas  $  for  this  the  order  was  qiaihed.  a  Show.  258.  a  Bulft.  a4a.  S.  P.  (f)  If  tbe  child  is  » 
kated,  and  yet  they  judge  him  foch,  an  a€Uoa  lies  againft  them.  Where  the  ha&and  was  feica 
years  abient  beyond  ^a,  and  they  adjudged  tbe  child,  which  the  wife  had  in  that  time,  a  kaftad. 
5  Mod.  419.  Salk.  zaa.  pi.  5*  123.  pi.  7.  videftfpra,  [[b)  A  feme  covert,  and  a  foldier,  maybe 
committed  for  difobedience  to  an  order  of  baflardy }  and  the  commitment  may  be,  either  to  the  rnm- 
mon  gxA,  ot  houfe  of  correAion.  3  Burr.  1679.  ^  Term  Rep.  270.  5  Term  Rep.  1 56.  But  a  pcr- 
foo  cannot  be  committed  foir  refu6ng  to  difcover  the  father  of  a  baftard  child,  i  Bott.  422*  pL  554. 
An  order  cannot  be  made  for  fiscurity  till  after  contempt.  2  Ld.  Raym.  858.}  (i)  Muil  be  intended, 
that  the  order  made  by  the  two  jaftices  mutt  be  confirmed,  or  difcbargcd,  at  the  next  quarter  fedioBS 
of  that  part  of  the  county  where  it  was  made,  and  not  at  the  feffioos  in  the  county  ;  for  that  vroald  be 
mifohtevous  in  many  coandea  where  there  are  fevcral  feffions  in  diftinfl  parts  of  the  coanty.  Daii.  4s. 
Sid.  149.  Moft  be  the  next,  after  notice  c^  the  order.  Sid.  325.  [If  an  order  of  baftardy  be 
^aihed  by  the  court  of  general  qaarter  feilicns  next  after  fuch  order,  the  court  of  K.  B.  will  not  ia- 
icnd  that  a  court  of  genenl  feffions  intervened.     3  Term  Rep.  496.3     {k)  Exception  wag  taken  m  aa 


order,  that  it  was  made  atl  feffwem  fMU  m  ran.  frged*  and  did  not  fay,  pr^  com,  hot  ovee-^i 

J,  that 


Yent  37*  (/)  It  teems,  by  the  better  opinions,  that  the  juftices  in  their  feffions,  have  no  powo*  W 
make  an  original  order,  and  are  only  to  reverfe,  or  affirm,  the  order  made  by  the  two  juices  ;  bat  for 
tfaisy  vide  2  Bulft.  342.  355.  Dalt.  48,  49.  Cro.  Car.  337.  34r.  a  Show.  1 3a*  pi.  no.  Veau 
48.  59.  [It  is  fettled,  that  the  juftices  at  feffions  have  fuch  power*  Doogl.  610.I  But,  apoa  tbe 
the  removal  of  the  caufe  by  certiprsrl^  the  court  of  King^s  Bench  may  either  reverie  uie  order  in  who^ 
or  in  part ;  and  though  they  reverfe  the  order  for  irregularity,  yet  will  they  oblige  the  father  10  give 
focurity  to  appear  at  the  next  feffions,  to  abide  foch  further  order  as  iball  then  be  made.  Comb.  264. 
%  Salk*  477.  pl>  ao.  [it  is  for  th<s  rcafon,  that  the  perfonal  appearance  of  the  dcfondant  ia  reqoiied 
on  a  motion  to  quaih  an  order.  1  Bl.  Rep.  1 98.  The  feffions,  in  the  cafe  of  an  appeal,  cannot  amt- 
mit  for  non-pdyment,  but  muft  proceed  on  tlie  original  order,  a  Ld.  Raym.  1157.  After  the  de- 
fondant  is  difcharged  by  tbe  itffioosy  -on  the  meriu,  a  new  order  cannot  be  nude*     a  I.d.  Raym. 

r*  The  fame  bv  prevailed  in  France  \  fsr,  in  the  cafe  of  ieparation  between  holkaad  aad  wifo,  the 
children  under  feven  years  old,  were  to  remjun  with  their  mother,  according  to  the  cafhaa  of  Bi»- 
vojfitf  in  1283,  c.  57.  pt  a94.  And  this  law  goes  as  far  back  as  the  time  of  the  Emperor  JuUm'. 
for  that  prince  infonns  usy  in  his  Mtftfeggm^  that  he  was  placed,  at  that  age^  under  the  caie  ef  a 
governor.] 

Carth.  397.  Ballard  children  gain  a  fettlement  in  tbe  parifb  where  they  are 
^wJ.  ^°"* »  ^"^  ^^  *  woman  big  with  child  of  a  baftard,  is  by  order 
tham,  Salk.  of  two  iuftices  removed  from  the  pariib  of  A^  to  B.^  as  her  laft 
lai.  pi. 4.  place  of  fettlement)  from  which  order  B.  appeals,  but  before  the 
c^.*  360.*  "^^'  fcflTion  (he  i^  delivered  of  a  baftard  child  in  5.,  and  afterwards 
yiJezBM,  the  order  of  the  two  juftices  is  vacated^'  the  diild  muft  follow 
34!^*  35^*     the  mother,  and  gains  a  fettlement  in  A,    - 

Dale.  94. 

[So,  if  a  woman  cotaes  to  bc^  a&  a  i^rant  in  a  pariih  which  (be  does  not  beloi^  ta^  and  drops  brr 
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hiStvi  theKy  It  Aall  td  lettfed  In  the  inoth0r*t  own  parifh,  if  ibe  iiapprehenied  for  her  vagranqr* 
Sttt.  X7  G.  a.  c.  5»  So  a  baftstrd  born  in  gtol.  Self.  Ca.  V.  i.  94.  j  or  in  1  licenced  Iying*ia 
bofpittly  13  Geo*  3«  c.Sa«  §5*  »  or  in  uy  boufis  of  induftry,  aoGeo.  3.  e.  36.  ^  2« ;  or  under  a 
ctrtificate,  x  Str.  186..  %  Str.  1168.  Burr.  Sett.  Ca.  xS;.  264.  650.  ;  ibail  foUow  ;he  mocher^a 
rectlemenc]  ^^ 

[When  a  baftard,  having  a  different  fettlement  from  its  mo-  tyoagl'j.f, 
ther,  lives  with  her  for  nurture,  the  parifli  where  the  baftard's  ^'  ^' 
fettlement  is,  muft  maintain  it. 

If  the  parents  negle£t  to  provide  for  the  fuftenance  of  a  baftard  i  H«B1.R^ 
diild,  the  pariih  where  it  is  bom  muit  do  it,  though  the  juftices  V^^  ^^ 
make  no  order  for  that  purpofe.  ]  °"*^'  ^. 

By  the  7  Jac.  i.  c^*  4.  it  is  enaded,  <*  That  every  lewd  (tf)Thewo« 
<<  woman  which  (hall  (a)  have  any  baftard  which  may  be  man  muft  he 
«*  (*)  chargeable  to  the  pariih,  the  {c)  juftices  of  the  peace  (hall  ^chb^ku4 
**  commit  fuch  lewd  woman  to  the  houfe  of  correction,  Aere  to  child  befom 
**  be  puniihed  and  fet  to  hard  work  during  the  term  of  one  ?*""J^ 
"  whole  year ;  and  if  (be  (hall  eftfoons  offend  (d)  again,  then  ID  hi^eof «»• 
''  be  commited  to  the  faid  houfe  of  correftion  as  aforefaid,  and  teaioo;and 
«*  there  to  remain  till  (he  can  put  in  ^ood  fureties  for  her  eood  ^^  child  ia 

•    ••  «•!•»»•  "  not  to  be 

**  behaviour  not  to  offend  agam."  fent  ^iti, 

bar.  Dalu  48.  {h)  Tbe  child  m\t:  be  chaigeable  to  the  pariih  j  thateforcy  if  the  father,  or  anf 
other,  maintains  it,  it  feems,  ihe  is  not  to  be  puniOied  by  this  ftatute.  Fide  Dale  46.  {e)  Maft  be  by 
two  jaftices  at  lead.  DalL  46.  {d)  But  ihe  fliall  not  be  punilhed  upon  this  part  of  the  ftatote,  un- 
lefs  ihe  were  before  conviftcd  and  puniihed  on  the  firft.  ^  If  (kt  were  befote  proceeded  i(gainft  pur* 
faant  to  the  ftat.  18  Eliz.  c.  3.     2  Bulft.  348,  349*  ^ 

By  the  13  £5*  14  Car.  2.  cap.  12.  par.  19,,  **  Whereas  the  pu- 
**  tative  facers  and  lewd  mothers  of  baftard  children  run  away 
*^  out  of  the  pariih,  and  fometimes  out  of  the  county,  and  leave 
*<  the  faid  baftard  children  upon  the  charge  of  the  parUh  where  they 
*^  are  bom,  although  fuch  putative  father  and  mother  have  eftates 
*<  fufiicient  to  difcharge  fuch  parifh;  it  is  therefore  enaAed,  That 
*'  it  (hall  and  may  be  lawful  K>r  the  churchwardens  and  overfeers' 
**  for  the  poor  of  fuch  parifh  where  any  baftard  child  (ball  be 
^^  bom,  to  take  and  feize  fo  much  of  the  goods  and  chattels, 
•*  and  to  receive  fo  much  of  the  annual  rents  or  profits  of  the  [(g)  An  or- 
**  lands  of  fuch  putative  fathers  or  lewd  mothers,  as  fliall  be  or-  ^^h  giving 
*'  dered  by  any  two  juftices  (tf)  of  the  peace,  for  or  towards  the  Jjj,*^*^*^^' 
*<  difcharge  of  the  pariih,  to  be  confirmed  at  the  feflions,  for  the  power  to 
<<  bringing  up  and  providing  for  fuch  baftard  child,  and  there-  ^<^'><e  ^"ch  of 
"  upon  it  (hall  be  lawful  for  the  feiTions  to  make  an  order  for  Jj^^".^^''* 
**  the  churchwardens  or  overfeers  of  the  poor  of  fuch  pari(h,  to  goods  ai 
**  difpofe  of  the  goods  by  fale  or  othetwife,  or  fo  much  of  them  **^fy  «»»/ 
"  for  the  purpofes  aforefaid,  as  the  court  fliall  think  (it,  and  to  !lll"u  k'fi" 
**  receive  the  rents  and  profits,  or  to  much  of  them  as  mall  be  aLd.  Raym* 
^<  ordered  by  the  feillons  as  aforefaid,  of  his  or  her  lands."  ^S^i 

By  the  6  Gea.  2.  cap.  31.  it  is  ena£^ed,  "  That  if  any  tingle  [Anexa- 
•*  woman  fliall  be  delivered  of  a  baftard  child,  which  fliall  be  "^l?"^^^ 
*^  chargeable,  or  likely  to  become  chargeable  to  any  parifh  or  this'a^ia 
*^  extra-parochial  place,  or  fliall  declare  herfelf  to  be  with  child,  admifliUe 
^  and  that  fuch  child  is  likely  to  be  bom  a  baftard,  and  to  be  ^^'^"^ 
^  chargfcaUe  to  any  pariih  or  extra^parochial  place,  and  fliall  in  pUc'luiorto 

<*  either  tte  court 
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•f  fefliont     «c  either  of  fuch  cafes,  on  an  examination  to  be  taken  in  wriring 
to  make  an    €t  ypQ^  oath,  before  any  one  or  more  juftice  or  juftices  of  the 

order  of  ^,       ^  f  •  *•  ••    -r  -^^     i-i.   _-_  ^  _- 

"  filiation,  peace  of  any  county,  riding,  diviuon,  city,  ubcrty,  or  town 

though  the    «'  corporate,  wherein  fuch  parifli  or  place  ihall  lie,  cha^any 

bSbirfuch    "  perion  with  having  gotten  her  with  child,  it  (hall  and  may  be 

application     ^'  lawful  to  and  for  fuch  juftice  or  juftices,  upon  applicatioa 

can  be  made.  «f  made  to  him  or  them  by  the  overfeers  of  the  poor  of  fuch  p 

wiftone^*"   "  "^*  ^"^  '^y  ^"y  ^"^  ^f  them,  or  by  any  fubftantial  houfcholdcr 

5TermRep.  **  of  fuch  extra-parochial  place,  to  iffue  out  his  or  their  wamnt 

373- J  **  or  warrants,  for  the  immediate  apprehending  of  fuch  perfon  fc 

*<  charged  as  aforefaid,  and  for  bringing  him  before  fuch  joftke 

**  or  juftices,  or  before  any  other  of  his  majefty's  juftkes  of  the 

*'  peace  of  fuch  county,  l^c;  and  the  juftice  and  juftices  before 

«'  whom  fuch  perfon  (hall  be  brought,  is  and  are  hereby  aa- 

•*  thorized  and  required  to  commit  the  perfon  fo  charged  as 

^*  aforefaid,  to  the  common  gaol  or  houfe  of  corrcAion  of  fadi 

•«  county,  £sfr.,  unlefs  he  (hall  give  fecurity  to  indemnify  fuck 

•*  pariQi  or  place,  or  fliall  enter  into  a  recognizance  with  fuf- 

**  ficicnt  furcty,  upon  condition  to  appear  at  the  next  general 

**  quarter-feflions,  or  general  feftionu  of  the  peace,  to  be  held  for 

**  fuch  county,  fcfr.,  and  to  abide  and  perform  fuch  order  or 

^'  orders,  as  (hall  be  made  in  purfuance  of  an  a£i  pafied  in  the 

**  1 8th  year  of  Queen  Elizabeth^  concerning  baftards  begottCH 

**  and  born  out  of  lawful  niatrimony. 

**  Provided,  That  if  the  woman  fo  charging  any  perfon  as 
**  aforefaid  (hall  happen  to  die;  or  be  married,  before  (he  (hall  be 
«  delivered,  or  if  (he  ftiall  mifcarry  of  fuch  child,  or  (hall  appear 
•*  not  to  have  been  with  child  at  the  time  of  her  examination, 
*•  then  and  in  any  of  the  faid  cafes  fuch  perfon  (hall  be  dit 
**  charged  from  his  recognizance  at  the  next  general  quarter 
•*  feflions,  or  general  fedions  of  the  peace  to  be  holden  for  facfl 
**  county,  ^c,y  or  immediately  releafed  out  of  cuftody,  by  wa^ 
•*  rant  under  the  hand  and  feal,  or  hands  and  feals,  of  any  one  or 
•*  more  juftice  or  Juftices  of  the  peace  refiding  in  or  near  the 
**  limits  where  fuch  pari(h.  or  place  (hall  lie. 

"  Provided  alfo.  That  upon  application  made  by  any  pcrfoa 
•*  who  (hall  be  committed  to  any  gaol  or  houfe  of  corrcftion  bf 
*'  virtue  of  this  aft,  or  by  any  perfon  on  his  behalf,  to  any  W" 
**  tice  or  juftices  refiding  in  or  near  the  limits  where  fuch  parift 
•*  or  place  fliall  lie ;  fuch  juftice  or  juftices  is  and  arc  hereby 
*'  authorized  and  required  to  fummon  the  overfeef  or  ovcrfccis 
**  of  the  poor  of  fuch  pari(h,  or  one  or  more  of  the  fubftantial 
•*  houfeholders  of  fuch  extra-parochial  place,  to  appear  bcfoit 
*^  him  or  them  at  a  time  and  place  to  be  mentioned  in  fncB 
**  fummons,  to  (hew  caufe  why  fuch  perfon  (hould  not  be  dii- 
**  charged  \  and  if  no  order  (hall  appear  to  have  been  vai^^ 
*«  purfuance  of  the  faid  aft  of  the  i8th  o{  Elizabeth^  or  withffl 
"  i\\  weeks  after  fuch  woman  (hall  have  been  delivered,  fucfc 
«*  juftice  or  juftices  (hall  and  may  difchargc  him- from  te»^ 
"  prifonihent  in  fuch  gaol  or  houfe  of  cprrcQion  to  MfWch  w 
^*  (hall  have  been  committed.  .,  i 
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••  Provided  always,  That  it  (hall  not  be  bwful  for-  any  juftlce  [This  pro- 
or  juftices  of  the  peace,  to  fend  for  any  woman  whatfoever  ^'^^  ^«^ 
before  flie  (hall  be  delivered,  and  one  month  after,  in  order  to  „jL  ^J}^" 
her  being  examined  concerning  her  pregnancy,  or  fuppofed  laws;  bat  it 
**  pregnancy,  or  to  compel  any  woman  before  (he  fhall  be  de-  P'°^"  *"/ 
**  livered,  to  anfwer  to  any  queftions  relating  to  her  pregnancy."  an  hardflwp 

upon  pariibes,  by  Aiflisriiig  the  parents  to  efcape  t  Black.  Comm.  458.  To  an  Indidment,  before  the 
paiGng  of  this  a^,  for  fecreting  a  woman  big  with  an  illegitimate  child,  fo  that  ihe  could  not  be  ha4 
to  give  evidence  againfl  the  father,  the  defendant  demurred  :  Etfer  Cur,  Judgment  for  the  defendant, 
foir  it  cannot  be  illegitimate  before  bom,  there  being  always  a  poiabiiity  that  it  OMy  be  born  in  lawful 
wedlock.     X  Str.  6xa.    %  Ld.  Raym*  ijdS,] 

(£)  Murdering  Baftards« 

TjY  the  Jfat.  2i  Jac.   c.  27.,  If  a  woman  delivered  of  iffue,  fUponthi* 
-*^  which  being  bom  alive  would  be  a  baftard,  endeavour  by  ^^^  *^ 
burying,   drowning,  l^Cy   by  herfelf  or  others,   fo  to  conceal  adjudged, 
its  death,  that  it  may  not  appear,  whether  bom  alive  or  not,  that  it  is  not 
it  is  murder^  unlcfs  (he  prove  by  one  witnefs  at  Icaft,  that  it  was  ^^^, 

■•  J       ,    '  *.  '  '  thatthc  in- 

born dead.  diftment 

be  drawn  fpecially,  or  conclude  contra  formam  flatuti  \  for  the  ftatute  doth  not  create  a  new  offence* 
bot  only  makes  the  concealment  undeniable  evidence  of  murder.  It  hath  been  agreed,  too,  that 
iwhere  a  woman  appears  to  have  endeavoured  to  conceal  the  death  of  fuch  child,  within  the  ftatute^ 
there  is  no  need  of  any  proof  that  the  child  was  born  alive ;  but  it  ihail  be  undeniably  taken,  that  the 
child  was  born  alive,  and  murdered  by  the  mother.  2  Hawk.  P.  C.  c.  46.  §  43*  But  of  late  year$» 
AS  this  law  feemeth  to  be  fomewhat  fevere,  it  hath  been  ufual,  upon  trials  for  this  offence,  to  recjuire 
Ibme  fort  of  prefumptive  evidence  that  the  child  was  bom  alive,  before  the  other  conihrained  preiump- 
tion  is  admitted.  4  Bi.  Comm.  198.  It  hath  been  adjudged,  that  where  a  woman  lay  in  a  chamber 
by  herfelf,  and  went  to  bed  without  pain,  and  waked  in  the  night,  and  knocked  lor  help,  but  could  get 
none,  and  was  delivered  of  a  child,  and  put  it  in  a  trunk,  and  did  not  difcover  it  till  the  following* 
night,  yet  ihe  was  not  within  the  ftatute,  becaufe  flie  knocked  for  help.  Kelynge^  32.  Alfo  it  hath 
been  agreed,  that  if  a  woman  confefs  herfelf  with  child  before-hand,  and  afterwards  be  furprifed  and 
delivered,  nobody  being  with  her,  fhe  is  not  within  the  ftatute,  becaufe  there  was  no  intent  of  conceal- 
ment. Kelynge,  33.  So,  if  it  appear  that  ihe  hath  made  any  the  flighteft  provifion  for  clothing  ihc 
child.] 


^tgam?. 


MATRIMONIAL  caufcs  arc  properly  cognizable  in  the  fpi-^  Cro.  ^lis. 
ritual  courts,  and  offences  againft  the  rights  of  marriage  94«  Hawk, 
puniihable  by  the  eccIeCaftical  law  :  but  this  offence  of  bigamy,  rxhi,of^^* 
or  marrying  a  fecond  wife,  the  fird  being  alive,  is  made  fe»  fence  is  cor« 
lony  by  ftatute,  but  the  offender  is  not  oufted  the  benefit  of  his  '"P^^y  *;*"^* 

^f8y-    ^  ^  riar  properly 

lignifies  being  twice  mjurried  i  it  is  more  juftly  denottimated  polygawy^  or  having  a  plurality  of  wives. 
•^Bigamy,  according  to  the  canonifts,  confifted  in  marrying  two  virgins  fucceffively,  one  after  ths 
death  of  the  other,  or  in  once  marrying  a  widow.  Such  were  eftcemed  incapable  of  orders  \  and  by  a 
caaoa  of  the  council  of  Ljwt^  A«  D.  ^%^M  Mikfk  vader  pope  Gregory  Xt  were  mni  prrvUegiQ  cleric 

eaii 


526  l^igom^ 

€mR  mMi  it  ettrtUne  fin  feeutarh  aJUtOU  (6  D«eretil.  1.  x%J)  Tlut  ca»Mi  wm  adopted  aaA  car. 
jIaifMd  itt  EMglandp  bj  datnte  4£.  z.  H.  3.  c.  5.9  tnd  Ugami  thevenpeo  became  ii»  aacoouMa  ran 
terplea to  tbe  cUim of  be«e6t  of  tbeclerg]^  ^M.  40 £.  v  4**  M.  x  H.  4. 1 1.  48.  M.  13  H.  4.  &i 
Stittof*  P.  C.  1 34*)  Tbe  cognifance  of  dmt  plea  of  bigamy  «raa  declared  by  ftau  18  E.  3.  ft.  ^ 
€.  ».  to  belong  to  the  covit  chrHKaa»  Hke  tbat  of  baftardj*  Bat  by  ft»  j  Edw.  6.  c  la.  ^  !•• 
bigamy  was  decUied  to  be  no  longer  an  impedimeftt  to  tbe  daam  e€  9ktgf»  Set  Dal.  a  i .  Dy*  soi. 
4  BL  Comm.  163.-11  may  be  added^  w  a  furtber  mark,  perbapt^  of  tbe  odiooliDeft  of  bigamy, 
smoog  tbe  very  early  Inhabitants  of  tbta  iflandf  that  by  the  coftom  of  gavelkind,  which  was  vrrj  es- 
leniivey  and  is  foppofed  to  be  •  relick  of  the  ancient  Britons,  (1  Inft.  175.  b.)  a  fecond  maiiiiy.  in- 
«nncd  a  forfeitaft  of  dower*     z  Inft.  33.  h.    t  WooddeC  42$.] 

See  Obftrv.  Bf  the  I  Joe.  I.  cap.  1 1^  it  is  etiadcd>  *'  That  if  any  periln 
OB  Hat.  436.  t€  or  perfons  within  his  majefty's  dominions  -of  England  and* 
•vhereirryou  ^^  Walis^  being  married|  do  marry  any  perfbn  or  perfons,  tbe 
yiUfindaa  "  former  huiband  or  wife  being  alive,  that  then  every  fudi  of« 
cbSvat?^**  "  ^"^^  ^^^^  felony,  and  the  perfon  or  perfons  fo  ofiendiif 
«f  the  Kifl^  '*  ^U  fufier  death  as  in  cafes  of  felony ;  and  the  party  and 
^9r9fim\  «<  parties  fo  oflFendingihall  receive  fuch  and  like  proceeding,  trial, 
iSth'the'*^*  **  and  execution,  in  fuch  county  where  fuch  pierfon  or  perfons 
nroper  an-  *'  Ihall  be  apprehended,  as  if  the  ofience  had  been  (a)  committei 
JWer.  (In  «  in  fuch  county  where  fuch  perfon  or  perfons  fliaU  be  taken  er 
J"Sb*^-'  "  apprehended:''  But  it  is  provided,. <•  That  nothing  in  this 
tnte^amar-  *^  ftatutc  contained  Oiall  extend  to  any  perfon  or  perfons  who& 
ti^ge  In  <c  hufband  or  wife  fhall  be  continually  remsdning  beyond  the  feis 
^iwed*  **  ^y  ^®  fpace  of  feven  years  togedier  \  or  whofe  hufband  or 
4  Burr.  *  '<  wife  ihaU  abfent  him  or  herfelf  the  one  from  the  other  by  the 
*059-],  **  fpace  of  feven  years  together,  in  any  parts  within  his  majefty*!  * 
agreed  that  *'  dominions,  the  one  of  thera  not  knowing  tbe  other  to  be  living 
iftbekrft  <^  within  that  time.  Alfo  provided,  That  the  ftatute  fhall  not 
.  »»>^"«gc  ««  extend  to  any  perfon  or  perfons  who  (hall  be  at  the  time  of 
l^^and^  *<  fuch  marriage  {b)  divorced  by  a  fentence  in  the  ecdefiaftical 
latter  in  <*  court,  or  to  any  perfon  or  perfons  where  the  former  marriage 
iMUni^  ci  fljjji  be  by  fentence  in  the  ecclefiaftical  court  declared  to  be 
may'bcTn-  *'  ^^^^  ^"^  ^^  "°  efFeft ;  Bor  to  any  perfon  or  perfons,  for  or  by 
diaedheres  ^<  rcafon  of  any  former  marriage  had  or  made  within  (r)  age  of 
firft  we^in  "  ^onfeut.  Alfo  provided.  That  no  attainder  for  this  offence 
SnflanJ*  ^  niaH  make  or  work  tiny  corruption  of  blood,  lois  of  dower, 
and  the  lat-  «  or  difmherifon  of  heir  or  heirs.'* 

tcr  beyond 

CM)  it  is  faid  that  the  party  cannot  be  indiQed,  becaufe  the  ffcond  marriage^  which  made  the  ofience^ 
was  not  within  any  county  here.  Sid.  X7i.  But  i  Hawk.  P.  C*  c.  34.  holds,  that  the  party  may  ia 
the  laft  cafe  be  indicted,  and  relies  on  the  exprefs  words  of  die  ftatute.  [h)  Divoron  «  wuttja^  tan^ 
CMifi  adtilteriif  9nd  fitviti^,  are  within  the  exception  in  the  ftatute,  though  the  vord  feparMvat^  and 
not  dtvortiamusf  be  made  ufe  of  in  the  fentence  j  for  the  ftatute  being  penal,  fliall  be  conftrued  Bnoor- 
ably  $  and  fnch  feparatlcms  are  taken  for  divorces  in  common  ondciftanding.  i  Hawk.  P.  C.  c«  34. 
3  Inft.  S9.  H,  P.  C.  122.  Kelyoge,  27.  Cro.  Car.  461.  ^.  [If  a  marriage  be  dedaxed  vdM 
by  an  ecclefiaftical  fentence,  and  there  be  ?n  appeal  to  a  higher  fpiritual  tribuoal,  which,  by  fafpea&ig 
that  fentence,  ia  a  fuppofed  continuation  of  die  auuriiage,  yet  one  of  the  parties  marrying  again  dacb 
not  Incur  the  penalties  of  this  law,  although  fuch  fecond  marriage  is  indeed  unlawful.  GibC  Cod. 
t.  22.  c.  4*  A  Sentence  in  the  ecclefiaftical  eourt  in  a  fuit  for  jaffitation  doth  not  prcclnde  the  cro«a 
irom  proving  the  marriage  in  an  indifhnent  on  this  fiamte.  And  admietiog  that  fuch  a  (cnficaoe  wiw 
fo  far  conclufivc  as  to  tbe  fuft  of  marriage,  the  crown  may  jivoid  the  tffkCt  of  the  conclafion  by  givi^ 
evidence  that  the  fentence  had  been  obtained  by  fraud  and  collufion.  Ducbefs  of  Kingfton^s  trfal^ 
IS  St.  Tr.  aftft.]  (r)  If  one  of  the  parties  only  were  under  the  age  of  confent  at  the  time  of  hA 
marriage,  the  exception  extends  as  well  to  the  party  above  the  age  of  confent,  as  to  the  other  i  haemk 
the  power  of  diCigrecing  was  equal  on  both  (ides.  Roil.  Abr.  340.  )  Inft.  S9.  Co.  Lit.  79. 
H.  P*  C.  12X.  Hawk.  P.  C.  III.  [The  firft  and  true  wife  is  not  an  admiftibie  wttnefs  agaiaft  her 
huiband.  i  Htk,  692.  Even  an  affidavit  by  tbe  firft  wife,  to  poftpone  the  trial  againft  the  hnibiiri» 
on  an  indidment  upon  this  ftatute,  hath  been  rejedled.  O.B.  Feb.  X7S6.  But  foe  Addt«g.  P.S. 
41  r.  Bat  the  fecond  woman  ii  compecenc  to  proy  the  macxiage.  for  Out  is  sot  hit  wife  lb  nudisi 
^'fs^    X  Hafe,  693.] 


(    5^7    ) 


Bills;  of  S>ale. 


A  BUI  of  fale  is  a  folemn  contraf}:  under  feat,  wherebp*  a  mtn  Ydv.t^c 
pafleth  the  right  of  intcreft  that  he  hath  in  goods  and  chat-  ^^o.  Jk. 
tek:  for  if  a  man  pfromife  or  give  any  chattels  without  valuable  ^^  ,jj^ 
con&deration,    or  without  deliyering  pofTeffion,   this  alters  no  #  c«.  x8«  * 
property,  becaufe  it  is  nudum  paButn  ande  nm  oritur  a^io  ;  but  if 
a  man  fdi  goods  by  deed  under  feal  duly  executed,  this  alters 
the  pioperty  between  the  parties,  though  there  be  no  confider- 
fttion,  or  no  defirery  of  pofleflion,  becaufe  a  man  is  eftopped  to 
deny  his  own  deed,  or  affirm  any  thing  contrary  to  the  mani£eft 
fidemnity  of  contra£ling. 

[By  ft.  a6  Geo.  3.  c.  6o«  $  17.  it  is  enaded,  ^  That  when  and  sTemR^ 
*•  10  often  as  the  property  in  any  Ihip  or  vcflcl,  belonging  to  any  4o6.  W  A 
^  of  his  majefty's  fubje£ls,  (hall  be  transferred  to  any  other  or  ^la^iftake 
*^  others  of  his  majefty's  fubje£is,  in  whole  or  in  part,  the  certi*  wiu  notvi- 
••  ficate  of  the  regiftry  of  fuch  ihip  or  vcffcl  (required  by  this  aft)  **S*  '**»^^. 
**  ihail  be  truly  and  accurately  [a)  recited  in  words  at  length,  in  tsiT"^** 
^  the  bill  or  other  inftrument  of  fale  thereof;  and  that  otherwife 
<*  fuch  bill  of  fale  iliall  be  utterly  null  and  void  to  all  intents  and 
•*  purpofes.^ 

The  <lecifion$  upon  bills  of  fale  having  arifen  chiefly  upon  the 
.ftatute  of  13  £/.  ^«  {.,  the  reader  is  referred  for  them  to  tit. 
frauds  C] 


MM  of  Cjrteptton0^ 


AT  common  law  a  writ  of  error  lay  for  an  error  in  law,  appa«  « laa.4»64 
.  rent  in  the  record,  or  for  an  error  in  faft,  where  either 
party  died  before  judgment ;  yet  it  lay  not  for  an  error  in  law  not 
appearing  in  the  record ;  and  therefore,  where  the  plaintiff  or 
demandant,  tenant  or  defendant,  alleged  any  thing  are  tenus, 
which  was  over-ruled  by  the  judge,  this  could  not  be  afligned,  for 
"Crror  not  appearing  within  the  record,  noi  being  an  error  in  faft, 
but  in  law ;  and  fo  the  party  grieved  was  without  remedy.  And 
therefore, 

**  By  the  ftatute  {b)  Wejlm.  2.,  when  one  impleaded  before  iJ>)Vm.  13 
**  any  of  the  Jufticcs,  alleges  an  exception^  praying  they  will  p^'^J' 
#  5  •<  allow 


5^8  ^in  Of  Crcepffoni^.    . 

^tnuoihak  <<  allow  it ;  and  if  they  will  not,  if  he  that  allies  the  exceptkci 
^"'^  **  writes  the  fame,  and  requiies  the  juftices  will  put  to  tfadrfeaisi 
^!^i\ag  ^'  the  jttftices  ihall  fo  do;  and  if  one  will  not,  anodier  fluB; 
therrapoo,  <<  and  if,  upon  complaint  made  of  the  judices,  the  king  caofe 
vM&r  Raft,  u  th^  record  to  come  before  him,  and  the  exception  be  not  fouod 
323.  ^^^'  *'  in  the  roll,  and  the  plaintiff  (hew  the  written  exception,  wtt 
BnwaL  <(  the  feal  of  the  juftices  thereto  put,  the  juftice  OiiH  be  cqd^ 
L»tir' flo6  "  manded  to  appear  at  a  certain  day,  either  to  confcis  or  deny 
'  <<  his  feal ;  and  if  he  cannot  deny  his  feal,  they  ihall  proceeiito 

<^  judgment  according  to  the  exception,  as  it  ought  to  be  allovd 
3tlofr.i692.  €€  or  difallowed." 

ffii^ttiL  ^^  ^^  conftru£lion  of  this  ftatute^  the  following  opinions  hse 
A.  p.  317.  been  holden: 

a  Inft.  427.  That  the  ftatute  (a)  extends  to  the  plaintiff  as  well  as  defendant  ^ 
(a)  But  it  alfo  to  him  who  comes  in  loco  taientis^  as  one  that  pnys  to  be 
is  ?r™"  received,  or  the  vouchee,  and  in  all  actions  whether  real,  per- 

vtnd  to  one     /•       «  • 

not  party  to  lonal,  or  mixt. 

cbe  iccord,  ai  bailiff  of  a  fraachifiB,  who  deauMids  conurancfc    %  Inft.  427. 

Bridgnun  [A  bill  of  exceptions  ought  to  be  upon  feme  point  of  laV| 

IJ^H^^    either  in  admitting  or  denying  evidence,  or  a  challenge,  or  fane 

710.    Bmu!  matter  of  law  ariiing  upon  a  fa£b  not  denied,  in  which  eitkr 

A.  P.  316.   party  is  6vcr-ruled  by  the  court.     If  fuch  bill  be  tendered,  and 

the  exceptions  in  it  truly  ftated,  the  judges  ought  to  fet  thdr 

feals  in  teftimony  that  fuch  exceptions  were  taken  at  the  tiial: 

but  if  the  bill  contain  matters  falfe,  or  untruly  ftated,  or  matters 

wherein  they  were  not  over-ruled,  they  are  not  obliged  to  aix 

the  feal.     A  bill  of  exceptions  is  not  to  draw  the  whole  matter 

into  examination  again  \  it  is  only  for  a  fingle  point,  and  the 

truth  of  it  can  never  be  doubted  after  the  bill  is  fealed,  for  die 

adverfe  party  is  concluded  from  averring  the  contrary,  or  fupplj* 

ing  the  omiffion  of  it.] 

Sid.  84.  It  feem^  agreed,  that  no  bill  of  exceptions  is  to  be  allowed  la 

Sir  Henry     trcafon  or  fclony,  for  the  words  of  the  .ftatute  are,  cum  oBp^ 

her,  68.       implacitatur  coram  aliquibus  Ju/liciariii,  is^c;  and  if  fuch  bills  »trc 

s.c.  Keb.  allowed  it  would  be  attended  with  great  incon^eniency,  becauf' 

3*4-  s.  c.    ^f  jjjg  many  frivolous  exceptions  that  might  be  put  in  by  prif<»^ 

s.  excited,    el's  to  the  delay  of  juftice ;  befides,  in  criminal  cafes  the  jwlp^ 

Keiynge,i5.  ate  of  counfel  with  the  prifoner,  and  are  to  fee  that  juftice  is 

?'i^/*ii  *  <lonehim. 

iolved  1  But  ^  ^  L^ 

whether  on  indidmenti  for  oftences  not  capital,  a  hill  of  tjcceptknt  it  to  be  aDowe^^  ^  &  ^aditW^ 
P.  C.  c.  46.  ^  I.  [In  I  Leon.  5.  it  was  allowed  in  an  indidment  for  a  trefpafs  ;'in  i  Vent.  33^)'^ 
an  information  in  nature  of  a  fMowarratito  j  in  i  Vem.  175.,  in  an  indiAment  for  a  riot;  and  i^J^  |^ 
Bounce,  cited  in  Ca.  Tenap.  Hardw.  250.,  it  was  allowed  by  Lord  Raym.  at  Ni,  Pn.  that  itffli^t"' 
done  in  an  indidment  for  a  libel.  In  the  Exchequer,  it  is  allowed  upon  information;  butthoK^ 
properly  civil  fuits  for  die  king's  debts :  So  in  devenentnts  3  but  tfa^y  are  called  the  king's  aSi<»i« 
trover.    Per  Ld.  Hardwicke,  Ca.  Temp.  Hardw.  ftSX.J 

Rexv.Pref.  [A  bill  of  exceptions  will  not  lie  to  the  juftices  at  fcffionson 
ton.  Burr,  hearing  an  appeal  againft  aa  order  of  removals  for  their  an"*^ 
a'str'  1040.  rity  is  final  as  to  matters  of  faft.3 

Ca.  Temp.  Hardw.  Z49«     i  Barnard,  KtB»  415*  S«C* 


"Bin  of  Cmptfonier*  529 

The  ftatute  extends  not  only  to  all  pleas  dilatory  and  peremp-  a  inft.  427* 

,  tOiy,  but  to  prayers  to  be  received,  oyer  of  records  and  deeds»  '^^"'  *^'* 

&*r.;  alfo  to  challenges  of  jurors^  and  any  material  evidence  of-  Riym,  486. 

/ered  and  over-ruled.  But  if,  widt 

tt£pc€t  to 
thefe^  a  falfity  be  inferted  in  the  bill,  the  jndgei  are  not  bound  to  feal  it,  but  may  return  the  fpecial 
matter  $  for  the  command  of  the  writ  is  conditional,  ^u^Jl  ita  eft  tuncJigiUa  veftra  apponatis*    Show* 
P.C.  1%%. 

If  in  a  trial  upon  a  title  to  a  leafe  for  years,  the  judges  (though  Raym.  4.04. 
infifted  upon)  will  not  dire£l  the  jury  that  the  probate  of  a  will  is  Chichcftcr 
conclufivc  evidence,  but  will  only  tell  the  jury'  that  it  is  good  *jtncM46! 
evidence  \  and  thereupon  the  jury  find  there  is  no  fuch  will  \  yet  s.  c.  ad. 
a  bill  of  exceptions  will  not  lie  j  for  though  the  evidence  be  con-  ^^^^  '" 
dufive,  the  jury,  if  they  will,  may  run  the  hazard  of  an  attaint,  awritof^'* 

error  of  a  judgment  in  C.  B.  in  Jreidtul,  whidi  was  affirmed  in  B*  R*  there ;  and  it  was  faid,  the 
proper  method  had  been,  to  demur  to  the  evidence.  Pufe  Show.  -P.  C.  I20.  122.  ^c*  That  if  tht 
evidence  allowed,  be  not  believed  by  the  jury,  no  bill  of  exceptions  lies. 

If  one  offers  to  demur  upon  evidence,  and  is  over-ruled,  and  Cto.  Car« 
after  judgment  a  writ  of  error  is  brought,  this  cannot  be  affigned  34i'  Cort 
for  error,  but  it  is  a  proper  cafe  for  a  bill  of  exceptions,  and  the  Bifltop  of 
remedy  which  the  ftatute  in  that  cafe  appoints.  St.  David's, 

Jones,  331. 
S.  C.  by  which  it  appears,  that  a  bill  of  exceptions  was  tendered  and  figned.     Putt  7  Mod.  53.,  wliere 
it  is  faid,  that  if  the  judge  erroneoufly  over- rule  a  matter  offered  in  evidence,  though  the  tendering  of  a 
hill  of  exceptions  be  the  moft  regular  method,  yet  it  is  good  caufe  ofa  new  trial  j  for  each  party  has  a 
right  to  have  his  legal  witnefies  heard,  or  evidence  received  by  the  jury. 

My  Lord  Coie  is  of  opinion,  that  the  ftatute,  notwithftanding  a  fpft.  427, 
thefe  words,  IS  fi  forte  ad  querimmiam  de  faHo  jtiftic*  venire fac,  {a)  It  has. 
domimis  rex  recordum  coram  eo^  extends  not  only  to  the  Common  PJ^*?^*. . 
Pleas»   but  to  {a)  all  other  courts  of  record,  on  whofe  judgments  ^^  jt  «!"* 
a  writ  of  error  lies  to  the  Kin^s  Bench^  but  alfo  to  the  county  tends  even 
court,  the  hundred,  and  court-baron;  for  therein,  fays  he,  the  SL^^*"*'* 
judges  are  moft  likely  to  err;  and  albeit  of  judgments  given  in  trial  at  ba^, 
them  a  writ  of  error  lieth  not,  but  a  writ  of  falfe  judgment  in  the  though  the 
C.  A,  yet  the  cafe  being  in  the  fame  or  greater  mifchief,  the  gj^^"** 
purview  of  this  ftatute  doth  extend  to  thefe  inferior  courts.  ram  rtgeT^ 

2  Jones,  117.  2  Lev.  237.  Skin.  356.  %  Show.  Rep.  147.  Burr.  S.  C.  8r  t ;  but  cwttr,  2  Show. 
Rep.  287.  A  bill  of  exceptions  lies  upon  a  trial  in  the  Exchequer,  though  that  record  cannot  be  xt* 
noTc4  in  B.  R.  but  by  error  will  be  brought  before  other  jufHces.    2  Lev.  238. 

If  one  of  the  juftices  fets  his  feal  to  the  bill,  it  is  fufficient  \  but  2  fnft.  4x7. 
If  they  all  refute,  it  is  a  contempt  in  them  all,  for  which  the  g*^"^*,^* 
party  grieved  may  have  a  writ  grounded  upon  the  ftatute,  com-  237!  s.  p/ 
manding  them  to  put  their  feals^  (5V.  ^^*  ^l^ow. 

wliere  a  petition  wat  exhibiled  to  the  lords  in  parliament,  to  oblige  the  judges  to  fign,  and  there  faid, 
thnt  the  proper  remedy  againft  them  was  an  aiflion  grounded  on  the  ftatute,  which  was  to  be  tried  by  • 
jury. 

Although  no  time  be  appointed  by  this  aft  when  the  juftices  2  inft.  427. 
Qiall  put  their  fcals,  the  p«rty  muft  pray  the  fame  before  judg- 
ment :  but  if  they  deny  it,  then  may  they  be  commanded  after 
judgment  to  put  their  feals,  and  then  the  putting  of  their  fcals 
ifter  j  udgment  ftiall  be  fufficient. 

Vol-  L  M  m  But 


Sio  ^BfH  Of  ^tCtftitttUL 

Saik.  xZU        But  where  a  corporation-book  was  oflered  in  evidence  at  At 

1^  ?^*        affizes  to  prove  a  member  of  the  corporation  not  in  po&fioBi 

^^uf.  **     ^^  refufedy  and  no  bill  of  exceptions  was  then  tendered,  nor  n 

the  exception  then  reduced  to  writing;  and  the  trial  proceeded,  ail 

a  verdi^l  was  giren  for  the  phiintiff ;  the  coort  being  die  not 

term  moved  for  a  bill  of  exceptionsy  it  was  urged  for  the  Ut 

that  the  law  requires  quod  pr^onai  exctpHotiemJitam^  and  no  tiax 

is  appointed  for  the  reducing  it  into  writing,  and  die  party  is  not 

grieved  till  a  verdid  b  given  againft  him ;  and  the  fame  menoif 

that  ferves  the  judges  for  a  new  triaU  will  ferve  for  a  bill  of  o- 

ceptions*    On  uie  other  fide  it  was  faid,  that  this  pradice  vrodl 

prove  a  great  difficulty  to  judges  and  delay  of  jnftice ;  that  Ae 

precedents  and  entries  fuppofe  the  exception  to  be  wiiueu  dovtt 

upon  its  being  difallowed,  and  the  ftatute  ought  to  be  conftraed 

fo  as  to  prevent  inconvenience  :  befidcs,  the  words  of  the  ad  ait 

in  the  prefent  tenfe,  and  fo  is  the  writ  formed  on  the  a£L    Btkt 

Ch.  Jttft.,  If  this  practice  fliould  prevul,  the  judge  would  be  is 

a  ftrange  condition :  he  forgets  the  exception,  and  refcdes  to  6p 

the  bill,  fo  an  a6iion  muft  be  brought :  you  Ihoald  haTe  infifted 

on  your  exception  at  the  trial,  you  waive  it  if  you  acqnidce,  wi 

Ihall  not  refort  back  to  your  exception  after  verdiA  againft  yc», 

when,  perhaps,  if  you  had  (tood  upon  your  exception,  the  jattj 

had  other  evidence,  and  need  not  have  put  the  caofe  on  tiii 

point :  the  flatute  indeed  appoints  no  time ;  but  the  nature  nd 

Ttafon  of  the  thing  requires  the  exception  (hould  be  reduced  to 

writing  when  taken  and  dlfallowed,  like  a  fpedal  verdid,  or  a 

demurrer  to  evidence ;  not  that  they  need  be  drawn  up  in  fons, 

but  the  fubltance  muft  be  reduced  to  writing  whiHt  the  thing  is 

tranfa£Hn{^  bccaufe  it  is  become  a  record ;  fo  the  motion  vas 

denied. 

tndg  Lvtv.       When  thb  bill  is  figned,  there  goes  out  (a)  ^Jcirejaciar  to  die 

SSd'^B**     ^*^  J^S^  ^^^  figned  it,  ad  cogfiofcendum  fcfiptum :  and  Aefin 

1691.  &€>  facias  to  the  judge,  and  his  return  with  the  bill  muft  be  enteiel 

the  cafe  of    on  the  ,iflue  roil  and  made  part  of  the  record,  and  has  a  retrofpeft 

ir**"T^li.  ^  ^^^^  ^*  ^^  ^^  •  which  is  to  be  removed  by  writ  of  error. 

f«)  Where  the  record  it  m  the  fame  covirt,  there  is  no  oocalioa  for  a  fcirtfraas  ad  eagmfcemL^  %  Tcbo^ 
317.  a  Lev.  Z37>»  being  prefeat  to  coofefs  or  deny  their  feaL  [B«t  the  bill  of  exccpcioas  if  res* 
ture  of  a  writ  of  error,  and  thetefore  cannot  be  detenained  in  the  coort  oot  of  which  the  ncoid  iAo* 
Pavcnfoft  V.  Tyrell,  i  BL  Rcf .  675.  Seark  v.  Lord  Barrington,  %  Str.  826.  Mooej  ▼.  Leadi» 
jBnm  i€^z.  But  tho«gh  that  coort  hath  00  jorifdidion  in  fach  ca(e,  yet,  if  a  fpedal  vctdSft  If 
lonnd  in  the  fiune  canfe,  upon  which  they  prooonaoe  jodfoienty  and  that  judgment  be  n^/t^  A01 
fsoceeding  on  the  hill  of  exceptions  win  not  alone  be  a  giroand  for  a  court  of  error  to  wiwifi.  thejatf- 
ment*  Cowp.  501.]  {h)  If  the  jndge  dies,  ufi'tnfidaM  lies  againft  his  eiecntors  to,  &c.  %  !■!• 
4aS.  If  the  judge  denies  his  fell,  the  party  may  prove  it  by  witneflb.  z  thft,  41.S.  Thoai^ 
the  ptfty  grieved  be  deadj  hia  heiar  or  esecnfiois  may  have  cnor  opoa  the  bill  of  eTairyiiMfc 

»laft.4a7* 


Vent  366,  When  a  bill  of  exceptions  is  allowed,  the  court  win  not  fufir 
367.  sLev,  ^g  party  to  move  any  thing  in  arreft  of  judgment  on  the  poiot 
!iflnes,ii7.  on  whicti  the  bill  of  exceptions  was  allowed ;  having  giren  their 
[If  the  coort  opinion  upon  it  before ;  for  his  proper  redrefs  is  by  writ  of  eiTor» 
of^cmwfiyj  and  it  is  prefumed  that  the  court  was  fatisfied  in  the  point  wkfl 
ikvourW^t^  the  party  tendered  his  bill  of  exceptlonsy  though  aigued  ia  /^ 

io  thtf 


iat  it  ought  to  be  ufed  as  well  to  prevent  as  to  reverfe  the  judg-  brii  of «. 

ment.  ceptioiM,an4 

are  of  opi- 
nfon,  that  the  evidence^  thong^  not  coocluliTei  ought  to  have  been  received,  they  will  award  a  vintrg 
fgaoi  dt  M0VO.    Davka  y.  Pierce,  %  Term  Rep^  i%$.     But  where  there  is  a  bill  of  exceptions,  th« 
court  below  will  not  grant  a  new  trial  on  the  very  point  contained  in  it.    Fabrigas  ?•  MoAyn,  a  BU 
Rep.  929*] 


BQTOug!)<'(Z^njQfUQ). 


BOrough-'EngHfli  is  a  cuftom  which  prevails  m  certain  ancient  Lit.  $  165, 
boroughs,  by  virtue  of  which  the  youngeft  fon  fliall  inherit  j^°7»  '^^I 
his  father  as  to  the  lands  of  which  he  is  leifed  in  fee-fimple  or  fee-  Borough- 
tai].    The  (a)  reafon  of  this  cuftom  feems  to  be,  that  in  thefe  EngUih,  be- 
boroughs,  people  chiefly  maintained  and  fupported  themfelves  by  ?"^**jJf, 
trade  and  induftry  5  and  the  elder  children  being  provided  for  out  it  firft  prel 
of  their  father^s  goods,  and  introduced  into  his  trade  in  his  life-  ^^led  in 
time,  were  able  to  fubfift  of  themfelves  without  any  land  provi-  ^^i^ 
fion,  and  therefore  the  lands  defcended  to  the  youngeft  fon,  he  no.  b. 
being  in  moft  danger  of  being  left  deftitute.  Lit.  f  21  r* 

8  £.  4»  19*^ 
(a)  Others  have  told  us,  that  the  reafon  of  this  Inftltut'ron,  was,  becaufe  the  lord  demanded  the  firfl 

night  with  the  bride,  fo  that  they  thought  the  eide ft  not  legitimate.     Preface  to  3  Mod.  Rep.      [But 

this  reafon  Is  rgefled  5  for  though,  perhaps,  fufficient  to  exclude  the  eldeft,  it  would  only,  if  taken  ia 

iu  fun  force,  convey  the  inheritance  to  the  fecond  fon,  as  the  next  worthy,  and  not  to  the  youngeft* 

This  barbarous  cuflom,  Sir  W.  Blackftone  thinks,  never  prevailed  in  EnglanJy  though,  he  faith,  tC 

certainly  did  in  Scotland,  (under  the  name  of  mercbeta^  or  marcbetat)  till  aboliiheti  by  Malcolm  3.    Mr« 

Robinfon,  however,  tells  us,  that  it  prevailed  here,  in  feveral  manors  in  the  noithern  counties,  jji 

which  a  fine  is  now  paid  as  a  commutation  for  the  right ;  though  he  acknowledges  that  the  cuftom  of 

borough-engliih  doth  not  particularly  obtain  in  thofe  manors  where  fuch  fine  is  paid*     Rob.  on  Cavdm 

kmdf  Appendix.     It  ihould  be  obferved,  that  iu  Scotland,  it  was  the  fine  paid  by  way  of  commutatioii 

for  the  exercife  of  the  right,  not  the  right  itfelf,  which  was  called  marchcta ;  Skene  verba  MarcJutSm 

^ttchan.  Hift  of  Scet,  lib.  7.     And  the  fame  term  is  well  known  in  our  Uw,  for  a  fine  due  to  the  lord 

on  the  marriage  of  the  fon  or  daughter  of  his  villein.     Co.  Lit.  117.  b.  140.  a.     Bra^.  lib.  z*  f.  afi* 

And  a  late  ingenious  writer  hath  thought,  that  the  mercbeta  of  the  Scott  is  merely  Britjfitj  and  nothing 

more  than  the  Merch-ed  of  Howel  Dha,  the  daughter-hood,  or  the  fine  for  the  marriage  of  the  daugb« 

ter.     Whitaker's  Hift.  oi Manchefitr^,   vol.  i.  359.     Sir  W.  Blackftone  deduceth  the  origin  of  thia 

cttftom  from  the  Tartan^  among  whom,  according  to  Father  Duholde,  it  alfo  prevails*    2  Bl.  Com*  85.  j 

[There  is  no  difference  between  the  law  concerning  copyholds 
in  borough-engli(h,  and  freeholds  in  borough-englifh,  as  is  agreed 
in  Clio.  Gar.  411.] 

If  land  in  borongh-englifh  be  given  to  A,  and  his  heirs  for  the  Co«Lit.iia, 
life  of  A,  and  A,  die  in  the  life  of  B.  leaving  two  fons,  the  youngeft  **•  '  ^*^^* 
ihall  be  the  fpecial  occupant,  becaufe  the  heir  that  is  reprefentative  J^i  ^^d 
of  the  father,  as  to  land  of  that  nature,  muft  be  the  occupant,  s.  p*  re^ 
fincc  the  heir  muft  take  by  defcent,  and  not  by  purchafc.    .  ^***^***  5^ 

'  '  •'  *  tweenBax^ 

ter  and  Dodfwell.      [2  Lev.  138.     3.  Keb.  475.  4S6.  498*     But  he  takes,  as  heir,    %  Vern,  a26. 
Vaugh.aox.    Robmf.G<fW^W,  97.] 

By  the  cuftom  of  borough-englifli,  the  widow  Ihall  have  the  Co.  Lit. 
Ii^hole  of  her  huiband's  lands  in  dower,  which  is  called  her  free-  J^* '"• 

♦Mm  i  bench i  ^•'^•^•'S^ 


Cro.  Eiis.  bench ;  and  this  Is  given  to  her  the  better  to  provide  for  Ae 
4' 5-  Mo.    younger  children^  with  the  care  of  whom  (he  is  intrufted. 

ihall  have  dower  of  rent,  common  out  of  lands  in  gavelkind,  borough  engliihy  &c.  for  thefc  enfoetiie 
nature  of  the  hnd«  Bro.  Cufiom,  44.  5$.  The  huiband  ihall  be  tenant  by  cuitefy  of  bgroogh-cogiib 
land.     V'UtU»Aq(Q¥rte^ofEnihtuL 

Cro.  EUi.  For  a  condition  broken,  the  heir  at  common  law  (hall  enter, 
^^  2  becaufe  the  condition  is  a  thing  of  new  creation,  and  coUatcral 
Vuiehtzlot  to  the  land  J  but  when  the  eldeft  fon  enters,  the  yotmgeft  fon  fiudl 
CavelktnJ.    enjoy  the  )and ;  for,  by  breach  of  the  condition,  he  isxeftored  to 

the  ancient  e(late. 
rUt  bead  of      The  benefit  of  a  warranty  annexed  to  lands  in  borough-engpi 

ff^arranty.      Qj^J  ^^^  g^  jq  ^Jj^  VOUngcft  fon. 

Co.  L{t.  If  a  man  be  feifed  of  land  of  the  nature  of  borough-engliih^ 

HV  and  have  iiTue  two  fons,  and  die,  and  the  eldeft  fon,  before  any 

«ntry  niade  by  the  youngcft,  enter  into  the  land  by  abatement, 

iind  die  feifed,  this  Inall  not  take  aiyay  the  entry  of  the  youngeft 

brother,  becaufe  the  eldeft  Ihall  be  prefumed  to  enter  to  preferfc 

the  eftsite  in  his  famiiyi  whi^h  he  or  his  heirs  may  fome  pmc  or 

Other,  upon  failure  of  his  brother's  line,  happen  to  enjov. 

N.  Dyer,  If  a  man  feifed  of  borough-engliih  lands  make  a  feofnaent  m 

Tenk  Rep    ^^^  ^^  ^^  ^^^  ^^  himfclf  ^nd  the  heirs  male  of  his  body,  (Jeatmkm 

iio. '      '    cuifum  communis  legisy )  and  die,  leaving  i0ue  two  fons,  the  youngefts 

nQtiyithftanding  the  feoffineqt  and  tn^fis  words,  (halt  iwept  thofe 

lands, 

Co.  Lit.  The  law  takes  notice  of  the  (^)  cnftoms  of  gavelkind  and  bo* 

'75*  ^        rough-englifii ;  and  therefore  it  is  fufficient  to  aHege  generaUy, 

to fuchcuf.  ^t  ^^  lands  are  of  the  cuftom  of  gavelkind  or  borottgh-englifli. 

tomi  as  are  no  part  thereof,  but  merely  coilateral,  they  muft  be  Aewn  in  pleading ;  aa  diit  the  bndi  are 
devifable,  &e.\  bat  for  this  vidt  Cro.  Car.  56%.  %  Sid.  154.  Sid.  77.  138.  Lev.  So.  Rfl)au 
77.,  and  tit.  Gs^tlkind*  [As  to  the  fpecial  cuftoms,  fome  oF  them  reftrain,  and  others  ortuid  liae 
general  cnftom*  Of  t)ie  firft  fort  are,  I.  The  cuftom  of  a  manor  in  the  duchy  of  CartwmU^  th«t  la 
eftate  in  fee  in  the  lands  ihall  gu  to  the  eldeft  fon ;  but  if  in  tail,  the  tenements  Ihall  defcend  to  Ae 
heir  at  common  law  \  and  this  was  hoiden  a  good  cuftom  in  the  cafe  of  Chapman  aad  Chapoaan* 
March,  54.  2.  In  31  £.  3.  Age,  Si,  it  is  pleaded,  that  in  the  ibke  of  i?.,  if  a  maa  has  leveral 
fons  by  one  wife,  the  youngeft  ihall  inherit  after  the  death  of  the  father :  but  if  he  has  two  (on  by 
diflfer^t  Tenters,  the  eldril  (h&ll  inherit  to  the  father,  and  not  the  youngeft ;  and  this  cuildm  is  there 
allowed  good.  Co.  Vv,  140.  b.  Thofe  more  ex  enfive  than  the  general  cutlom,  are,  x.  ThaC  if  the 
tenant  has  no  fons,  bat  fevcral  brothers,  his  youngeft  brother  fliall  inherit.  Co.  Lit.  no.  b.  a.  Tb« 
the  youngeft  After  ihall  inherit.  Co.  Lit.  140.  b.]— -For  other  cuftoms  in  the  nature  of  bira^gh- 
cflgliih,  ^idi  tic.  I^fcentf  (D.)  and  Co.  Lit.  110.     Dan.  548,  549. 

■ 

Sa!k.243.         If  ji-  hath  iflue  five  fons,  and  the  youngeft  dies  in  the  life-timft 

mens  and*'  ^^  ^^  fatlicr,  leaving  ifluc  a  daughterj  after  which  the  father 

Scudamore,  purchafcth  lands  in  borough-englifh,  and  dies,  the  daughter  of 

adjudged,  the  fifth  fon  (ball,  jure  reprafcntationis^  inherit  thofe  la^ds^  and 

s.^'c'^^li!^*  not  the  fourth  fqn, 

iudgpd.    2  Ld.  Raym.  10*4.  S«  C.     1  P.  Wpis.  64.  S.  Cr 

Lutwychev.      [The  youngeft  fon,  it  hath  been  4ctcrniined,  (hall  have  his 

c"!Tcmn*.    ^hole  diilributive  (hare  of  the  perfonal  e(latc  of  his  fatlicr  dying 

T«:b.276.*    inteftate,  without  bringing  into  hotchpot  an  eftate  of  the  nature 

of  borough-englifli  defcendcd  to  him  from  his  father;  for  that 

fuch  eftate  dcfcended  is  not  within  the  ftatutc  of  diftributions.j 
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pUBLICK  bridges,  whicli  are  of  general  convenicncy,  are,  of  fTherepara- 
^  common  right,  to  be  repaired  by  all  the  inhabitants  of  that  t>«»ofp"»»- 
ounty  in  which  they  lie.  wi»m*«? 

!ie  trinoda  neciffitasy  to  which,  by  the  locient  law,  every  man**  eftate  wai  liable,  wtu  txptditio  contra 
0fm,  crcinm  cMfirudU>i  et  pomium  reparaiw*  So  in  the  Rtman  law,  «</  njfrvffipna  riparatintf^ue 
htrum  et  povtium,  nullttm  gnus  hom'iimmy  fnlliuff.  digtntath  ac  vnuratianxs  mentis,  ajart  o/«rf<r, 
I.  II.  74.  4.1  10  £.  3.  28.  Roil.  Abr.  368.  x  Jaft.  701.  ^  13  Co.  33.  Hale^  P.  C.  143.  Cxo. 
*»x*  365.  [The  obligation  to  repair  being  upon  all  the  inhabitants  of  a  couDty,  it  follows,  chat  they 
«  not  liable  to  an  adion,  at  the  fuit  of  an  individual,  for  an  injury  fuftained  by  him  in  confe^uence  ii 
bridge  being  out  of  repair*    %  Term  Rep.  K.B*  667.] 

But  a  corporation  aggregate,  [a)  either  in  refpe£l  of  a  fpecial  Hale's  p.  c. 

^ure  of  certain  lands,  or  in  refpe£t  of  a  fpecial  prefcription  \  '*^'  ^**^- 

tfo  any  other  perfon  by  reafon  of  fuch  a  fpecial  tenure,  may  be  (i)'^Abody 

Dmpelled  to  repair  them.  politick  may 

be  bound 

Cher  reitwne  tenmra^  five  fr^fcr.ptxwis,    sinft.  700.     13  Qf>.  33.     But  a  private  per(bn,  though  he 

Vf   be  bound  rathnetenura,  U  not  hoanA  raticne  pr^fcriptioMh,     Vide  Hawk.  P.  C.xzr.     farefl. 

\.  98.     Salk.  358.  pi.  5.     3  Salk.  77.  381.  pi.  3.     6  Mod.  150.     If  a  bifliop,  &e,  hath  once 

twice  of  alms  lepaired  a  bridge,  this  binds  not ;  but  yet  it  is  evidence  againft  him,  that  he  ought 

repair,  unlefs  he  proves  the  contrary.    2  Inft.  700. 

• 

Any  particular  inhabitant  or  inhabitants  of  a  county,  or  tenant  Jones,  ^73. 
r  tenants  of  land,  chargeable  with  the  repairs  of  a  common  ^^  '9^* 
ridge^  may  be  made  defendants  to  an  indi£lment  for  not  repair-  f^MifnS 
ig  it,  and  be  liable  to  pay  the  whole  fine  aflefled  by  the  court  409.   Ld. 
T  the  default  of  fuch  repairs  ;  and  Ihall  be  put  to  their  remedy  R«ym«  7a5- 
:  law  for  a  (h)  contribution  from  thofe  who  arc  bound  to  bear  a  L^*  %^^ 
roportionable  (hare  in  the  charge ;  for  cafes  of  this  nature  re-  saik.  358. 
lire  the  utmoft  expedition ;  and  bridges,  being  of  abfolute  nc-  fi*x^{«|^ 
iffity,  are  not  to  lie  unrepaired  till  law-fuits  are  determined.         the  party 

ieved  may,  in  fuch  caie,  have  a  writ  to  the  juftlces,  de  ieonerefftdo  pro  rata  portient*    F.  N.  B.  %^$* 
y«  268.     2  Inft.  700.    Where  he  may  bring  hit  bill  in  equity.    Hard.  131. 

If  a  manor,  holden  by  the  fervice  or  tenure  of  repairing  a  Satk.  358. 
immon  bridge,  comes,  by  the  alienation  of  the  lord,  into  the  p^  5*  ^^^ 
mds  of  feveral  perfons,  every  alienee,   being  tenant  of  any  trial  at°baJ. 
itcel,  cither  of  the  {c)  demefnes  or  fervices,  fliall  be  liable  to  (0  if charg- 
e  whole  charges,  and  put  to  this  remedy  for  a  contribution  from  ^  '^''*^* 
e  reft  5  and  though  the  lord,  on  fuch  alic^jation,  agreed,  that  ^,JllJ^/the 
e  purchafers  fhould  be  exempt  from  the  charges,  yet  however  wcientfrec- 
ndinff  fuch  agreement  might  be  among  themfelves,  it  fliall  not  l!^'*^*"'* 


era 


ork  a  general  injury,  by  making  the  remedy  the  publick  had,  ,« not  lia* 
ore  dilficult  than  it  was  before.  We  to  coo, 

tribute;  fer 
thing  19  part  of  the  manor  but  the  demefnes  and  fervices  ;  but  thofe,  who  have  any  part  of  the  de- 
line  I  And  by  purchafe,  mull  contiibute.  Hard.  131.  per  Cur.  »  Ld.  Raym.  792.  804..  [A  trnaot 
csill,  of  a  houfe  adjoining  to  a  common  bridge,  is  compellable,  in  refpc^l  of  his  poi&i&oa^  to  repair 
t  houfe,  io  as  the  pobtlck  fuftaln  no  injury  by  it ;  though  he  is  not  bo«ad  ;o  repair  a»  tq  hia ' 
i.    %  Ld.  Raym.  856.] 

M  m  3  3o 


5H  ^ciUgei»» 

Saik.  35s.  So  if  a  manor  fubje£l  to  fuch  charge  comes  into  die  hmki 
p'  ^Cm         ^^  crown,    yet  the  duty  upon  it  continues ;    and  any  pah 

claiming  afterwards  under  the  crown,  the  whole  manor,  or  nj 

part  thereof,  (hall  be  liable  to  an  indi£tment  or  information,  if 

want  of  due  repairs. 
I  Hawk.  If  part  of  a  bridge  lie  within  a  fraachife,  thofe  of  the  fafr 

P.c.  C.77.  dak  may  be  charged  with  the  repairs  for  fo  much;  alfo,  bji 
\lym.  3S4.  fpecial  tenure,  a  man  may  be  charged  with  the  repairs  of  ok 

part  of  a  bridge,  and  the  inhabitants  of  the  county  are  to  lepa 

the  reft. 

I  Hawk.«        It  hath  been  refolved,  that  it  is  not  fufficient  for  the  defeodasti 

p.  c.  c.  77.  ^^  jjj^  indiftment  for  not  repairing  a  bridge,  to  cxcufc  th» 

Popki92.    felves  by  (hewing  that  they  are  not  bound  either  to  repair  tk 

-  whole,  or  any  part  of  the  bridge,  without  (hewing  what  oAa 

perfon  is  bound  to  repair  the  fame ;  and  it  is  faid,  that  in  H 

cafe  the  whole  charge  (hall  be  laid  upon  fuch  defendaotSy  if 

reafon  of  their  ill  plea. 
Hawk.  P.C.  It  is  faid,  that  where  fuch  defendants  plead  that  J.  B.  oo^ 
«-.77«  %  5«  to  repair  the  bridge  mentioned  in  the  indi£^ment,  and  takcatt*- 
aLer.^iii.  vcrfe  to  the  charge  againft  themfelves;  the  attorncy-gcnad> ■ 
[An  in.  this  fpecial  cafe,  may  take  a  traverfe  upon  a  traTerfe,  and  ism 
diftment  for  ^ij^j  ^jjg  defendants  are  bound  to  the  repairs,  and  trafcrfe  it 
abridge  ""^^  charge  alleged  againft  A.  J?.,'  and  that  an  iffuc  ought  to  be  tata 
muft  (hew  of  fuch  fecond  traverfe ;  and  that  the  attorney-general  may  ato 
h^d^Xu  ^^^^s  furmife  that  the  defendants  arc  bound  to  repair  it,d 
vhcScr  for  that  the  whole  matter  (hall  be  tried  by  an  indifierent  jury. 

carrs  and  carriaget,  or  for  borfei,  or  for  footmen  onJy.  %  Ld.  Raym.  1175.  Where  the  obiji^i 
repair  arifeth  from  the  tenure  of  certam  Unda»  the  indidmcnt  mvft  lUte  where  thofe  biii^ 
aH.H.  P.C.  181.] 

43  Air.  pi.       It  fcems  clear  that  thofe  who  are  bound  to  repair  fuch  bridp^ 

tit*>rf/iif-  ^^^  ^^^^  ^^  ^^  ^^^^  height  and  'ftrength  as  (hall  be  anf*» 

iiunitiH    '  able  for  the  courfe  of  the  water,  whether  it  continues  io  therf 

Cmrts^  pi.  channel,  or  makes  a  new  one  j  and  that  they  are  not  pooilb*" 

i^lc*c  14.  ^^  trcfpaffcrs  for  entering  on  any  adjoining  land  for  fuch  porpA 

.!Hawk.  p.c.  or  for  laying  on  the  materials  requifite  for  fuch  rqiairs. 

C'77-  ^»«  t       M  J 

6  Mod.  307.  No  inhabitant  o£  a  county  ought  to  be  a  juror  for  the  tnu  « 
[(tf)Heia   an  iffue,  whether  the  county  be  bound  to  fuch  rcpainorflfl^i 

iAnn.°ft.'i.  ^^  ^*  *®  '*'^»  ^*^  ^^  "™^y  ^  *  8^^^  witnefs  (tf). 

c  18.  §  13.  Upon  a  foggeftion  on  the  reconl,  that  the  queftion  was  between  theCitixesi  o»^f_| 
and  the  Inhahitapia  of  the  County  of  ifwfctk  \  and  they  being  'mterefted,  there  coold  be  no  »■■*!* 
trial  had  there  y  the  court  awarded  the  veture  for  the  trial  of  an  informadon  for  not  rcp»"»8'j'j| 
within  the  boundaries  of  the  county  of  the  city  of  Norwich  into  Suffolk,  And  the  trtti  ^^^^^^ 
ruled  to  be  proper,  by  three  Juftices,  againft  Forteicue,  J. ;  though  the  defendaati  had  f>fcaW*T 
general  iflfue.  $tr.  177.  And  if  the  juAioes  are  all  interefted,  the  trial  iball  be  in  the  ■f'^^ 
a  Burr.  859.  If  the  boundaries  of  a  city  are  enlarged  by  letters  patent,  the  ohligatiflPtoi^W**' 
upon  the  newly  annexed  lands,  pafleth  with  thofe  lands.     Str.  1 77.] 

« inH.  701.      No  man  can  be  compelled  to  build  or  contribute  to  the  cMP 

6M^'^J*  of  building  any  new  bndge,  without  an  aft  ^^  P^^^^^JiJf 
By  Ma^J'  ca«^  tbe  inhabitants  of  the  whole  county,  by  their  own  aotlW' 
Cbarta^       changc  a  bridge  or  highway  from  one  place  to  another. 

c.  15.,  no  -  ^^. 

town  or  freeman  ihail  he  diftrained  to  make  bridges  ntfi  ak  muiftt$  &  Jejmficmi^F^^ 
wkkh,  vide  explained,  z  Inft*  99.  if 


If  a  man  makes  a  bridge  for  the  common  good  of  the  lunges  *  loft.  701. 
fubjeds,  he  is  not  bound  to  repair  it.  ^^^'  ^^^ 

private  perfon  builds  a  bridge,  which  afterwards  becomes  a  public  convenieiicyy  the  inhabluntt  of  the 
county  are  bound  to  repair  it.     Salk.  359.  pi.  7.     6  Mod.  307. 

[Where  an  owner  of  a  mill  cut  a  channel  to  it  acrofs  the  high-  Roll.  Abr. 
way,  and  threw  a  bridge  over  that  part  of  the  highway  which  3^**  pH*» 
was  fo  cut  through ;  which  bridge  was  ufed  as  a  publick  bridge  :  tit!^bvtSt 
it  was  adjudged,  that  the  repair  of  it  lay  upon  him.    But  whete  B.  2. 
a  townfhip  that  were  bound  to  repair  a  tooc-bridge,  pulled  down  ^  ^^^* 
that  bridge,  and  built  another  for  horfes  and  carriages  in  a  difier-  aB^i^kep. 
ent  and  more  commodious  part  of  the  river ;  and  this  bridge  be^  685. 
came  afterwards  of  general  publick  utility ;  it  was  holden  that  the 
county,  and  not  the  townihip,  ought  to  repsur  it.    In  this  latter 
cafe,  befides  that  the  bridge  was  of  a  different  kind,  and  in  a  dif^ 
ferent  fituation,  from  that  which  the  townihip  were  origiaally 
charged  with  the  repair  of,  it  did  not  appear  that  they  derived 
any  greater  or  other  advantage  from  it,  than  the  publick  at  large: 
but  in  the  former  cafe,  the  bridge  was  ere£):ed  in  confequence  of 
the  new  cut  which  the  owner  ot  the  mill  had  made,  which  cut 
was  a  publick  nuifance,  and  was  merely  for  the  particular  acconb- 
modation  of  his  mill,  fo  that  he  received  benefit  from  the  bridge 
beyond  that  which  the  publick  enjoyed  by  it.     This  di(lin£lion 
was  made  by  Lord  Kenyon^  in  the  cafe  of  the  King  v.  the  In-  Sammer 
habitants  of  Glamorgan/hire* — ^To  an  indiflment  againft  the  county  •^«»  »< 
for  not  repairing  a  bridge,  they  pleaded  that  it  had  been  built  by  ^^%{^^* 
a  Mr.  Machworth  for  his  private  accommodation,  in  order  to  lead 
to  his  tin-nynes  ;  atfd  that  the  prefent  proprietor  of  thofe  mines 
ilill  made  ufe  of  it  for  that  purpofe.     But  as  tliere  was  no  evi- 
dence that  the  Machworth  family  had  done  any  thing  which 
induced  the  neceflity  of  ere£ling  that  bridge  ;  and  as  it  was  be- 
come of  publick  utility  \  the  learned  judge  ruled,  that  the  county 
was  bound  to  repair  it,  notwithftanding  that  it  ftill  continued 
to  be  a  benefit  to  the  prefent  proprietors  of  the  mines. 

Juftices  at  feflions  cannot  make  an  order  for.  the  repair  of  a  1  sailc.  359; 
^bridge,  but  muft  proceed  by  indiftment.  p>«  7- 

Nor  can  they  make  an  afleflment  upon  a  hundred,  for  re-  vim  Abr. 
imburfing  two  of  the  inhabitants  the  expcnces  they  incur,  by  tit^rirf^rx, 
being  diilrained  to  appear  and  defend  an  indidlment  for  not  re-  ^*^'  P**  3^' 
pairing  a  bridge  within  the  hundred.] 

By  the  22  H,  8.  r.  5.,  "  The  juftices  of  peace  in  every  (hire,  {^a)  Unlcfs 
••  franchife,  or  borough,  or  (a)  four  of  them,  whereof  one  to  be  the  juftices 
*«  of  the  quorum^  may  inquire  and  determine,  in  their  general  ^J^^^^n*^* 
€€  felBons,  of  annoyances  of  bridges  broken  in  the  {b)  highways,  ty  or  town, 
*«  and  make  fuch  procefs  and  pains  on  every  prefentment,  againft  ^^-  be  four 
««  the  perfons  charged,  faTr.,  as  the  King's  Bench  is  ufed  to  do,  *i"  j  ^«  ^f 
<^  or  as  it  (hall  feem  by  their  difcretions  to  be  neceflary  and  con-  them  of  the 
<«  vcnient."  ^i^rum^ 

they  have  no 
tnaoner  of  Jurifdidion  by  virtue  of  this  ftatate.  ^  Inft.  70X>  yoA.  Bat  it  is  faid,  that  the  juftices  of 
the  peace  of  the  county,  in  which  fuch  town,  being  not  a  county  of  itfelf,  and  wanting  fuch  a  nnmber 
of  juft/ces,  ftiall  lie,  may,  by  virtue  of  this  claofe  of  the  ftatute,  determine  all  annoyances  of  bridges 
widiifi  iucl^  towa,  Off.  if  it  be  known  what  perlbos  in  certain  are  bound  to  repur  the  (ame  |  but  if  it 
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*'  (hall  ferve  fuch  procefs>  on  pain  to  make  fuch  fine  as  fliali  he  ^  i>«Ke 
««  fet  by  the  faid  jufticcs."  S2fc^X 

joiniag  grounds  for  enlarging  bridges*  As  to  ftatotes  relatifc  to  pardculir  bridgM,  fee  the  TiUesto 
the  Statutes,  title  Bridges, 

*<  Provided,  That  nothing  in  this  z&  fliall  be  prejudicial  to 
*<  the  liberties  of  the  five  ports ;  but  that  the  warden,  mayots, 
^'  bailii&y  znd  jurats  of  the  fame  ports,  may  enquire  and  deter- 
*'  mine  all  annoyances  of  bridges  therein,  and  make  fuch  procefs» 
*<  (sfc.  as  the  juuices  of  peace  may  do  in  other  places^  by  virtue 
«  of  the  faid  zCt:' 

•  <<  And  it  is  further  ena£^ed,  That  the  faid  juftices,  life,  may 
*<  allow  fuch  reafonable  coils  and  charges  to  the  faid  furveyors 
'<  and  colleflors,  as  by  their  difcretion  fliall  be  thought  con* 
**  vcnient." 

<^  And  it  is  further  enaded,  That  fuch  parts  of  highways  at 
•*  lie  next  adjoining  to  the  ends  of  bridges  by  the  fpace  of  300 
*<  feet,  fhall  be  amended  as  often  as  need  ihall  require  \  and  that 
*'  the  juftices,  or  four  of  them,  whereof  one  of  the  quorum^ 
^^  within  their  feveral  limits,  may  enquire  and  determine  in  their 
'<  general  feflions  all  annoyances  therein,  and  do  in  every  thing 
*^  concerning  the  fame,  in  as  ample  a  manner  as  they  may  do  for 
**  making  and  repairing  bridges/* 

r  [By  ftat.  i  Ann.  feff.  i.  r.  18.  The  zGt  of  22  Hen.  8.  r.  5.  19 
confirmed,  except  wli^e  altered  by  this  z&* 

By  §  2.  Juftices  at  their  general  or  quarter  feffions  have  power  {a)  The 
«pon  prefentment  {a)  that  any  bridge  is  out  of  repair  within  their  *>"<is«to^ 
commifGons,  which  by  them  ought  to  be  repaired,  to  lay  {b)  fuch  ^uft  be 
iiim  on  every  parifli  as  it  hath  ufually  been  aifeifed  at  towards  ftated  in  tlie 
the  repair  of  fuch  bridge,  which  fliall  be  levied  by  the  conftables  ^^^"°^^ 
of  each  parifli  or  fuch  other  perfons  as  the  juftices  fliall  appoint,  ^^  bridge,' 
and  by  them  in  fix  days  after  the  receipt  thereof  paid  to  the  high  and  out  of 
conftables,  who  are  to  pay  it  over  in  ten  days  to  the  perfons  ap-  ^^'*'' »  *"* 
pointed  by  the  feffions  to  be  treafurers.— On  non-payment  in  appear  upon 
ten  days  after  demand,  the  money  to  be  levied  by  diftrefs  and  the  face  of 

^aU      .  '  the  order  cf 

***7  aflellhient ; 

bat  it  Is  not  necefTary  that  the  jury  ihoold  prefent  by  whom  the  bridge  ought  to  be  repaired.  A&dr« 
%%$•  {h)  A  general  rate  by  the  feffions  on  the  feveral  parifliesy  &c»  with  orders  to  the  church* 
wardgis,  i^r.  to  aflefsthe  inhabitants,  is  fufficIenL    /i.  loi. 

§  3.  ConftaUes  negle£ling  to  aflefs,  colle£t,  or  pay  the  money, 
to  forfeit  forty  fliillings,  and  treafurers  paying  any  money  but  by 
order  of  juftices  at  feflions,  to  forfeit  five  pounds. 

$  4.  Fines  impofed  upon  prcfentments  or  indi£tments  not  to  be 
returned  into  the  Exchequer,  but  to  be  paid  to  the  treafurers9 
and  applied  towards  the  building  or  repairing  of  the  bridges. 

$  5.  All  matters  concerning  the  repair  of  bridged  to  be  deter-  W  This  s€l 
mined  in  the  county  where  they  lie,  and  not  elfewhere  j  and  no  "^^J^^f ' 
prefentment  or  indi£tment' for  non-repair  of  bridges  and  the  which  the 
highways  at  the  end  thereof,  to  be  removed  by  certiorari  (r ),         «ounty  is 

bound  to 
repair  ;  for  where  a  private  perfon,  or  a  parifli,  is  charged,  and  the  right  will  come  in  queftion,  the  ftiC. 
of  5  ^  6  W«  &  M*  c.  II.  hath  lUowcd  the  granting  of  a  certlnirarU    2  Str.  900.    1  Barnard.  445. 

$  6.  Juftifces 
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§  d.  JoIUces  to  jJknr  a  fuiii  not  i*nmling  3^  it  tkepsoJA 
perfbns  coDcerned  in  the  czccotioa  of  dus  aft. 

$  7.  Perbiis  profecnted  for  any  duog  dooe  bv  dben  vltr 
tbis  aA  to  plead  tbe  geneial  ifloe,  and  give  dtis  a^  adds  )d 
id  22  ILS.  c.  5^  and  the  ^edai  matter  in  evidence;  ai  ipn 
the  phintiflF  bemg  nonfaitcdy  or  hafing  a  \txS&  ipint  Ma, » 
Ibtc  donUe  cons* 

$  8.  This  aa  not  to  difchaige  pardcolar  pcrfbB^  cAate% « 
places  heretofore  fiaUe  to  the  repairs  of  any  bridge. 

$  9.  All  forfeitnres  and  penalties  inumcd  by  das  a&  ak 
applied  towards  repairs. 

$  13.  In  all  informations  or  indiflatrms  die  evidence  cf  dc 
inhabitants  of  die  town  or  county  io  iriiicli  decayed  bnlgcs  a 
highways  lie^  fliaU  be  admitted. 

By  12  G.  2.  r.  29.  $  13.,  No  part  of  the  covnty  me  to  k 

levied  by  that  a£l  fluJl  be  applied  Id  die  repair  of  saf  fan^ 

bat  upon  prefemment  of  the  grand  jivy. 

(#)  WKoc        By  %  14.  Jnftices  [a)  at  their  general  or  quaiter  JefioasiiBf  <x*- 

^^^    traA  for  the  repairs  of  bridges  for  any  terra  not  ezooediif  faa 

afrpoio^a  jcais,  the  contra£lor  giving  fecority  lor  die  doe  pei&auuBa  i 

committee  his  contTad,  and  the  joftKes  givii^  notice  at  dieir  kSaai^ 

Jj^^^-^  their  intention  of  entering  into  fnch  contrad.    The  coana  » 

Ipeft  the  be  made  at  the  lowed  price  propofedy  and  vben  ^iced  t^  tok 

^^^  of  a  entered,  together  with  all  orders  rdadi^  thereto^  in  a  hook  tok 

fc?d''^»d  kept  b7  the  clerk  of  die  peace^&r^  who  fr^dfasep  it  sBOflgAe 

10  *S.  any  records  of  the  county,  b^c,  to  be  open  to  the  in^pedioa  of  vsf 

«ao^for  of  the  jofUces  within  the  limits  of  their  coauaifioasyaad^p' 

•^toiSiDT,  ^^'^^  employed  under  this  a£l,  without  fee  or  lewanL 

to  be  executed  bj  the  clerk  of  the  peace  on  behalf  of  tilecooiity;  and  iltervarAi  matratflrfy*^ 
tag  a  cootnd  for  re-^iHing,  propoled  bj  the  coaaaiittEe,  aad  £icAad  t»  be  patfand  bf  ^'^'^ 
Che  peace;  which  contra^  «»  theRap<iacaeciifecd  bj  tfe  clerk  of  fix  peace  ^  apd  tbe  jafitcs<<"^ 
lbq[iie]it  (rflsoos,  condrmed  all  the  refo*u*ions  of  the  committee :  the  a6b  of  cfae  ooauokle^r^^ 
finned,  were  tbe  a&  of  the  feffioos,  and  tbe  ao:hnrity  {hres  to  Ae  coauuttee^  aid  6  oovMif 
tfaem,  was  noc  fach  a  dekgatioa  of  power  bf  tbe  fiefficas  aa  iatatidatad  tbor  oaier*    $  Tctt  ^ 

S79- 

Ik)  Thit  By  14  G.  a.  r.  33.  Juftices  at  their  general  or  general  quarter 

^""^^  fcffions  are  empowered  to  purchafe  lands  {h)  near  to  any  countj 
Itods,  ii^  bridge,  for  die  purpofe  of  enlaxging  or  rdHulding  fuch  bridge^  ^ 
piiediy  sivcs  exceeding  <me  acre  for  each  bndge»  which  land  ifaall  be  pwi  «v 
2*  ^^'"'^  ^^  ^^  ^^  monies  raifed  by  the  county  rate  under  the  12  C.  2^ 
p^^  of  by  the  county  treafurcr  thereto  authorifed  by  order  WMlcr  tic 
the  bridge  to  hands  and  feals  of  the  majority  of  the  juftices  at  feffioB8>  ^ 
^^c^oi  ^^  ^  conveyed  to  fuch  pfifon  or  perfons  as  the  majoritj  of » 
ti^'^bli^  faid  juftices  at  fnch  feflions  (hall  appoint,  in  truft  for  tbe  co^ 
sTerm  Rep.  laigiog  OT  rebuilding  of  the  refpc&tre  biidges.3 
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BURGLARY  is  a  felony  at  the  common  law^^in  breaking  H.p.cSa 
»  and  entering  the  manfion-houfe  of  another,  or  a  church,  or  3  inft^-ea. 
the  walla  or  gates  of  a  waUed  town,  in  the  night,  with  an  intent  g^l  Dtiu^ 
Co  commit  fome  felony,  whether  fuch  felonious  intention  be  ex-  c.  99. 
ecuted  or  not.  ^'^- 3«- 

axAff.  pi. 

95.    I  Hawk.  P.  C.  c.  38.    [4  Bl.  Com.  ^^2•  Burglatortii  or  hurgauresy  were  fo  caUed,  iiccording  to 

Sir  Ha  Spehnaiiy  fuod  dum  alii  per  tompM  latrochantur  mitmsy  In  hiirgos  pertttuci^  fff^'tngunty  et  d^rwt-^ 

dantmr^    Andy  in  the  opinion  of  the  fame  writer^  the  word  turglaria  was  bixnjght  here  by  the  JV«r« 

maitSf  for  he  doth  not  find  it  among  tht  Saxons,     Thecrime,  however,  is  noticed  in  oar  earlieft  lawa^ 

under  the  names  of  hupbfirec,  and  hamrocne»  and  was  puniihable  with  death,    yule  LL.  Canuti^ 

cap.  6i*  &  Hen.  I.  c.  13.— The  defcription  of  the  offence  hath  raried  at  difierent  times,  and  bath 

been  much  Urgcr  than  it  is  at  prefent :  nor  doth  the  circumftance  of  timef  which  is  now  of  its  very 

clience,  feem  to  have  been  formerly  mach,  if  at  all,  attended  to ;  its  malignity,  for  many  centuries^ 

being  fnppofed  to  confift  merely  in  the  invafion  on  the  right  of  habitation,  of  which  the  law  of  £irjp- 

lanii  hath  always  had  fo  tender  a  regard.     It  doth  not  appear,  at  kaft  the  editor's  refeasehes  have  noc 

enahled  him  to  difcover,  at  what  particular  period  this  circumflance  was  iirft  deemed  effential  to  the 

crime.    However,  it  muft  have  been  fettled  beibre  the  reign  of  E.  6* ;  for,  in  the  4th  year  of  that  king^ 

we  find  it  exprefsly  laid  down,  that  it  ihail  not  be  adjadged  borglary,  ^*  nifi  ou  U  infrnadcr  del  meajom 

^  p€r  rnSiMf  Br.  tit.  CorpiUf  pi.  1S5. ;  and  two  years  before,  we  meet  vrith  per  noElaUf  intfXMiucei^ 

48  of  courie,  in  thementioa  of  this  offimce.    Jd.  pi.  180.] 

In  this  definition  it  will  be  neceflary  to  confider^ 

(A)  What  BreaHng  is  fufficient  to  conditute  this 
Offence. 

(B)  What  Entry, 

(C)  Whether  both  be  neceffary. 

(D)  What  fhall  be  accounted  Night-time  for  that 
Purpofe* 

{£)  In  what  Place  this  Offence  may  be  committecL 

(F)  Of  the  Intention  to  commit  fome  Felony. 

(G)  How  this  Offence  is  punifhed,  and  the  Offender 
excluded  his  Clergy. 


(A)  What  Brea^g  is  fufficient  to  conftitute  this 

Offence. 

#^NE  who  comes  down  by  a  chimneT»  who  opens  a  window,  H.P.c.  to. 
^^  or  breaks  the  glafs  thereof,  unlocks  a  door,  or  draws  the  3  ^^' ^* 
latch  of  a  door,  is  guilty  of  breaking  the  houfe,  as  much  as  if  he  p.c.^  .g. 
had  aAually  forced  open  the  door,  or  bad  bidken  a  hole  in  the  §  4. 
wall,  ^c. 

Alfo, 


5^^  ©urglarg* 

CtDm.  ;i.  Alfo,  if  one  affault  a  houfe  with  an  ictmt  to  rob  k^wodic 
And.  J 15*  owner  o£  the  hoale^  in  order  to  drive  him  aw^y,  opens  the  door, 
7  Hawk.      ^"^  ^^  thereupon  enters,  he  is  gmlcy  of  breakiag  the  boii£e. 

r.  C.  c«  ^t.  (  4*9  IcMC  this  a  ^^rr/.    Yet  iise  :hs  ma  cu.ke. 

iLeiyrgc,  If  perfons  coming  to  an  hoafe  with  an  intent  to  rob  it,  arc  let 

^^}*  ^  in  under  a  pretence  of  buGneis  with  the  owner,  and  then  tiie  the 
Oaic.  L  99.  houfe ;  or  if  perfons,  haring  fiich  a  felonious  intent,  take  bdg* 
fi.p.c.  81.  ings  in  a  houfe,  and  then  fall  on  the  landlord  and  idb  kks;  sr 
p/c^c^tS.  ^  p^onSy  having  fuch  intent,  raxfe  an  hoe  and  cry,  and  pe* 
^5.         '  vail  on  the  cdnftable  to  fearch  the  houfe,  and  being  l^  in  bf  dat 

meansy  bind  the  conftable  and  rob ;  in  ibcfe  cafes  the  offenios 

have  been  adjudged  guilty  of  burglary. 
Kd}B2e,3a       It  b  burglary  for  one  who  enters  by  an  open  door,  orfa 
1^  i!***'^  ^  *  houfe  by  the  owner's  confent,  to  unlatch  a  ^hamber-door 
t  Hiwk.       with  a  felonioos  intent.     So  if  a  fervant  draws  die  lattJi  of  the 
r.c.  c.  ^s.  chamber-door  in  which  his  mafter  licsj  with  an  intent  to  munkr 

t^    V       l^- 

Stra.  4F1. 

H.  H.  V.  C  56z.    Hot.  so.  3^ 

ft  Sm.  »f.  By  the  la  jtnfr.  fai.  i.  cap.  7.  it  is  recited,  ««  That  Acre  hi 
^"'rLonl  **  '^^^  '^^^  doubt,  whether  the  entering  into  a  raanfion-lKwfe 
Bacoo  was  ^  without  breaking  the  fame,  with  an  intent  to  conuQit  feme 
W  opjnija  «  felony,  and  breaking  the  faid  houfe  in  the  night-time  to  get 
^illrT^  •*  out,  were  burghry  \  and  thereupon  it  is  declared  and  cnaSwl, 
%ot  Lti.Hak  **  lliat  if  any  perfon  (hall  enter  into  the  manGon  or  dwelling* 
thought  ttut  «t  bouie  of  another  by  day  or  by  night,  without  breaking  the  tmc, 
Bac^Er^ec.  "  ^^^  *°  intent  fo  commit  felony,  or  being  in  fuch  houfe  ftaH 
H  H.  p.  e.  **  commit  any  felony,  and  (hall  in  the  night-time  break  die  U 
5>4-i  M  houfe  to  get  out  of  the  fame,  fuch  perfon  is  and  (hall  be  ad- 

^  judged  and  taken  to  be  guiky  of  burglary,  and  ovfted  of  ik 
^  benefit  of  clergy,  in  the  iame  manner  as  if  fedi  pcdiMi  bd 
**  broken  and  entered  the  faid  houfe  in  the  night-txmei  with  so 
««  intent  to  commit  felony  there.** 
7  7cd.  «4.        But  if  one  eater  into  a  houfe  by  a  door  which  he  finds  opeB» 
ii*!!k^'p!c.  ^^  Aroogh  a  hole  which  was  made  there  before,  and  fteal  g(ids, 
c.  iS*    '      feV.,  or  draw  any  thing  out  of  a  houfe  through  a  door  or  win- 
dow which  was  open  brfore,  or  enler  ioto  a  hmfe  by  the  dotfs 
open  in  the  day-time,  and  lie  diere  till  night,  and  thi^  lob  afld 
go  away,  without  breaking  any  part  of  the  houle,  he  is  not  guilty 
of  burglary ;  and  therefore  fuch  breaking,  as  is  implied  by  hw 
in  every  unlawful  entry  on  the  pofTeffion  of  another,  whctbcr  it 
lie  open  or  be  inclofed,  though  it  will  maintain  a  common  iudifl- 
ment,  or  a£tion  of  trefpafs  qiMrc  claufuvt  fffpU  ^i^  ^^^  ^^ 
the  woids  Jt'hjiice  l^  hurghriiir  fregitm 
s^  Fctt  Cupboards,    prefles,   lockers,    and  other  fixtures  of  the  Kk 

tcsf  j^*  kind,  which  merely  fupply  the  place  of  chefts  and  other  ordinary 
utenbls  of  houfchoJd,  (hould  he  confidcred  ia  no  other  i^ 
than  as  mere  nwvenbks,  partaking  of  the  nature  of  thefe  utennls 
and  adapted  to  the  fame  uie  ;  and  therefcre  the  breaking  ^^\ 
ciicil  in  the  b^-ulV,  or  ihc  door  of  a  cupboard  let  into  the  waB* 
aix  Lcufc,  is  not  burghry. 


(B)  What  Entry. 

A  NT  the  Icaft  entry,  either  with  the  whole  or  but  with  part  of  DA.  «•  |^ 
^^  the  body,  or  with  any  inftrument  or  weapon  (a),  will  fatisfy  ^'^'^  '*• 
the  word  intravit  in  an  indi<^ment  of  burglary  \  as  if  one  do  but  crom' 3V, 
put  his  foot  over  a  threihold,  or  his  hand,  or  a  hook  or  piftol  jx.  Hawk. 
within  a  window,  or  turn  the  key  of  a  door  which  is  locked  on  ?'5'i*  ^^ 
the  infide,  or  difcharge  a  loaded  gun  into  a  houfe,  life.  i^^  [^^ 

X08.  [(«)  But  it  feemsy  that  the  lolbaineiit  mud  a£hial1y  be  introduced  for  tbe  purpofe  of  conmittitif 
the  fdooy;  and  therefore^  where  thieves  had  bored  a  hole  through  the  door  with  a  centre^bit,  and  pait 
W  the  chipt  were  found  in  tbehoufey  but  they  had  neither  gotten  in  themfelves,  nor  introduced  a  hand  or 
i&ftrament  for  the  purpofe  of  caking  the  property,  the  entry  was  ruled  Co  be  incomplece*  Q*  Bm  lyS^* 
Hawk.  P«C*  6th ed.  i6z.  n.  i.J 

Alfo  in  {bme  cafes,  an  entry  in  law  is  fufficient,  though  there  Crom.  %u 

be  no  adual  entry ;  as  where  divers  come  to  commit  a  bufglary,  ?'^'^*  ^f* 

and  feme  (land  in  adjacent  places,  and  the  others  enter  and  rob,  p|  q^  ^^g* 
they  are  guilty  ^  for  the  a&  of  one  is  the  a£t  of  alL 

And  upon  this  ground  Hawkins  argues,  that  a  fervant  within  a  Hawk.  P.C. 

houfe,  who,  in  confederacy  with  a  rogue  lets  him  in  to  him,  is  ^'  38.   But 

a^  much  guilty  of  burglary  as  if  he  had  been  without  the  houfe*  [h!^  rLs^ 

is  ««iy  robbery  in  the  fervant.  H.  P.  C.  Si.  H.  H.  P.C.  553.9  fays  it  is  burglary  in  both.  Sc* 
a  Stra.  8S  I.  *    - 1  o  St.  Tr.  434. 

*  Corswai*s  cafe,  fimilar  to  the  text ;  and  it  a  meeting  of  all  the  Judges  at  Serjeants  IflOy  tb^ 
«tBe  ail  of  opinion  it  was  burglary  in  both* 

(C)  Whether  both  be  neceffary. 

'T^HERE  mud  be  both  a  breaking  and  an  entry ;  for  both  the  H.P.C.  9o« 
•*     words  /regit  and  intravit  are  necefiary  in  the  indictment }  L^"^  ^'n 
and  therefore  ify  on  a  bare  afiault  upon  a  houfe^  the  owner  fling  c.38.  s.k 
out  his  money>  it  is  no  burglary.  accord. 

But  he  fays 
there  arc  fome  loofe  opinions  to  the  contrary ;  for  which^  viJt  the  antfaoritjei  there  cited* 


(D)  What  £hall  be  accounted  Night-time  for  this 

Purpofe* 

THE  word  ntffanter  being  precifcly  neccffary  in  every  indift-  Mt,  c.  99. 
ment  for  this  offence,  cannot'therefore  be  fatisfied  in  a  legal  ^^'^'  5^* 
fenfe,  if  it  appear  upon  the  evidence  that  there  was  fo  much  day-  H.P.c.^79. 
light  at  the  time  (^)»  that  a  man's  countenance  might  be  difcemed  3  ^n^*  65. 

c.  38.  But  in  fome  of  tbefe  books,  there  are  opinions,  that  hurglary  nay  be  committed  at  any  time 
after  foo-fet,  and  before  fun*iifing.  [{h)  But  this  does  not  extend  to  moon-light  j  for  then  many 
nidntght  burglaries  would  go  unpuniflxed  5  and  befides,  the  malignity  of  the  o6fence  doth  not  fo  properly 
Arifefrom  its  being  done  in  the  dark,  as  at  the  dead  of  night,  when  all  the  creation*  except  beafti  of 
^cey,  axe  ac  reft,  when  fleep  has  dilarmed  tbe  ownerj  and  rcndtted  bis  caiUe  defenceleii.    4  Bl.  Ceoiai« 


54^  ^urglarj* 

(£)  In  what  Place  this  Offence  may  be  comnutted. 

KJ'.c.  Si.    A  CCORDING  to  the  conftant  courfe  of  late  prtcedenti  m1 
Bmk*P.C.  X\    opinions,  it  feems  neceflarj  to  have  the  word  mrn/mSt 
4CV40.  c  in  the  indi&ment ;  and  therefore  diat  the  offence  can  be  obIj 
9  inft.  64.    committed  in  a  dwellxng-houfe* 
«ri  ^^ 

Aad.  30s*  vA  S.  P.  C.  mentjoo  preeafeats  of  indidoNaCs  of  bnrsiavj  »  ibw^  vidMt  iifi^ 
— ■Ifnaiff  AUby  it  is  agreed,  that  burglary  may  be  cominiaed  ia  bieakiiig  dnrcfao,  oc  dte  vdbor 
ptt»  of  ■  waited  tows,  io  which  the  wofd  iMii^wM/tt  cannot  be  made  vie  of ,  bat  thde Mt6iil»k 
dlihnft  bvfglaries  i  thoagh  Lord  Coke  ikyt,  that  as  to  a  chorcb,  it  may  prajperiy  eooo^  he  dqel, 
Idng  tbe  maofioa-boufe  of  Cod  i  fugtri*  %  Inft.  64.  Bio*  Cir«a.  9|.  ox  AflT.  39«  05*  Por^4^ 
S7AC  38.  Dale,  c  99.  4  BI.  Comm.  214.  Binglary  in  an  apartment  in  the  ^^iw-hoafr,  it 
he  laid  to  be  the  sM«^jv-hou6  of  the  Company*    Folb  Gr*  IiMP>  3S>  39* 


00.33.6.  A  houfe  which  a  man  dwells  in  but  for  part  of  die  Tor, 
ak.  €.99.  or  which  he  hadi  hired  to  live  in,  and  brought  part  of  his  goods 
mT'^o!**  *"^^>  ^^^  ^^^  °^^  T^  lodged  in  (at),  or  which  hb  wife  hadi  hired, 
pL  903.  though  without  his  pri^ntf,  and  lives  in  without  him,  will  bAsh 
4C0. 40. &  l]i£  words  domus  manfimalis  in  an  indi^fanent  of  buij^aiy,  ihoo^ 
^^  ^**    no  pcribn  were  in  it  at  the  time  of  the  ofience. 

jonn  Y^  Kdynge,  5s.  Poph.  4a.  5».  3  laft.  64«y  fo  agreed  by  aO  tfaefe  books.  Baoh*  P.C 
cT^sT  Fu^.  O.  L^m^  77.  [(«)  But  it  hath  been  determtoedy  that  a  hooie  vnder  Rpar,  htt  Mtiit 
itth  ibiccd,  chough  the  owner  have  depoficed  part  of  his  eficds  io  it  with  a  view  to  icfide  in  it*  is  ■« 
^  d welling. houte,  and  chercfbre  not  the  otyed  of  hoiglary.  Lyon*6  cale,  0.  B»  Jan.  lyyt.  U^t 
Cafcs*  I6^3•  So  of  an  ua^aiflicd  lioofey  though  one  of  the  workmen  codUntly  11^  in  it  iar  tk  pv* 
(^  of  pracfdiflg  it.    f  uiier's  cafe,  0.  B*  Dec  lySa.    Ihii.  n.] 

)iBft.  <4.  Alfo  all  out-bmldingS|  as  bams,  ftables»  dairy-houfes,  Istc.  ad* 
i>«tt.  c  99.  joining  to  a  houfe,  are  looked  upon  as  part  thereof/  and  cooib- 
Cw^  t '^J^ow  quently  burglary  may  be  committed  in  Aem ;  but  if  they  be  rc- 
CKca.  5s.  b.  moved  at  any  diftance  6om  the  houfe,  it  feems  that  it  has  not 
!!*''l^»^.^  been  ufual  of  late  to  proceed  againft  oflfences  therem  as  bur- 
0.  t*^  glincs, 

(C^^iMi^csK.    Leach's  Cat  130.  J 

v%^  k  Ams       Alto  a  chamber  in  one  of  die  inns  of  court  wherdn  a  petibo 

»K  -WW  vfuolW  kx^ges,  or  a  lodging  in  a  part  of  a  houfe  aAually  dinded 

^^TU^^  1^"***'^  ^  '^^^  ^^  ^^  houfe,  and  having  a  door  of  its  own  to  the 

w*«  ^  ^  lliett,  art  agreed  to  be  called  properly  manfion*houfcs. 

%)«  t  ^>vrvii<«  7<»^  oBtd  »»(  di^-ied  fiom  the  reft  of  die  hoofe,  by  having  a  £feent  door» fiff*  ^^ 
^^.w  i.-  s^  •»'«  h.'use*  Kt«yafe»  83.,  hoids,  that  it  cannot  $  but  Hawk.  P.C.  €.38.  i»3'« 
«>•«»  v«  .:  ^  *wn«T  c*  the  houfe  inhabit  aay  part  of  it,  aod  there  be  ao  lepanSe  ooter  te  " 
■kw>  MK-c  -^  ^>*'«^  ^^  be  Ckd  m  be  his  dweUing.hoofe  j  bat  if  be  do  not  fep  onder tbe  M 
Ilv  .v>^  ti*  *  rf««:  4ri«i«t«  iuU  be  fiid  to  be  the  idptdive  dwettag-hoafa  of  the  ftwJ 


^^  ^  .1^  rwM.    Itcatr.  Refers,   Lewhs  Caf.  S4.    Cowp.  1.    Leach.  105.  333.    ^^   . 
^^\  >v*  <-  »^  *«^.V*  cwo^wted  into  lodging-rooms,  and  having  an  Mttr door  cammaa  to tbsij 
iL  .ITti^  <Kr»  K  »t^  tv-  »g  <**  aweMiBg-houfa  of  their  iahahifiBti,  thaagh  not  iaw»  tp  the  pi« 

K-N-^ *•^  If  KverJ  perfons  dwell  in  one  houfe,  as  fervants,  gaefbt  ^ 
i...«4  r  Ck  i^.svt9  at  ^;li«  and  a  burglary  be  committed  in  any  of  theff 
^^*  $^Mr(ttK:^;$«  it  teems  dear  mat  the  indictment  ought  to  lay  it  iA 

i>jc  iwr  tk^«4^>ulc  of  the  proprietor  \ 


kin;.  T  Hal.  511.  Bat  fB^*  b  whofe  honfe  fltaSiig  In  tihe  TovaCJ-office  it  Chelfea  ftould  ht  laid  to 
btf  If  burglary  b<  coninittBd  in  one  of  two  adjouimg  faoufes  belonging  to  t%io  partners,  it  ought  to 
be  Uid  to  be  in  the  fqwcatc  manfion  of  the  partner  in  whofe  houfe  it  was  committed,  if  ti^ie  be  no 
internal  communication  between  tho  two  houfes,  although  the  scat  and  taxes  of  the  hoofe  are  paid  out 
of  the  partner&ip  fund.    Martha  Joneses  caic^  Lenck^  434.] 

Burglary  caniiot  be  committed  in  a  ihop  (s)  or  workhoufe  H.P.C.  s^ 
which  is  leafed  to  one  for  his  u(e  in  the  day-time  only,  nor  in  a  ^*  ^^-  9S* 
ground  enclofedj  nor  in  a  booth  *  or  tent.  ^!^'  s!p .'c. 

30.  Dak.  c.  99*  Crom*  31*  i  Hawk.  P.  C.  c.  38.  Ua)  Jt  hath  been  determined,  that  bur- 
(laty  nuj  be  committed  in  a  Aop  adjoining  to  a  houfe,  jf  under  the  iame  roof,  and  iKthin  the  cur- 
tilage, otthough  tlieve  be  no  internal  communication  between  the  fhup  and  the  houfe,  and  no  perfoa 
fleep  in  the  houfe,  and  the  iliop,  together  with  fome  apartments  ia  the  faoofe,  be  rented  out  by  the 
owner.     Gibfon,  Mutton,  and  Wigg*s  cafe,  Leach,  aiSy.] 

*  Cleigy  it  taken  away  from  thofe  who  rob  any  peribn  in  their  dwellii^^oufe  or  booth,  5  md 
6Ed.^.  c.  9.    iS£l.  c.  7. 

[By  13  G.  3*  r.  38.  burglary  in  any  houfe,  ihop,  (fc.  belong* 
ing  to  the  plate-glafs  company,  with  intent  to  fteal  or  deftroy  the 
ftock  or  utenCls,  is  declared  to  be  (ingle  felony,  aixl  puniQied 
with  tranfportation  for  feren  years.] 

(F)  Of  the  Intention  to  commit  fome  Felony. 

THE  indiAment  muft  allege,  and  the  rcrdiO,  find,  an  inten-  Dyer,  99V 
tion  to  commit  fome  felony,   though  it  be  not  neceflary  P'*  5^* 
that  a  felony  be  aflually  committed ;  for  if  it  appear  that  there  ?£ft .Vl. 
was  only  an  intention  to  commit  a  trefpafs,  there  can  be  no  bur-  Kciy.  30. 
glary :  but  it  feems  that  an  intention  to  commit  a  rape,  or  fuch  ^'^'S*  ^3» 
other  crime,  which  was  a  trefpafs  only  at  law,  and  is  made  fe-  -J^  ^J^ 
lonj  by  ftatute,  will  make  a  man  guilty  of  burglary,  as  much  as  Dait  €.'99. 
if  uich  offence  were  a  felony  at  common  law ;  becaufe,  where-  p'^'''''  • 
ever  a  ftatute  makes  any  offence  felony,  it  incidentally  gives  it  all  Lt^[  ^'  ^  ' 
the  properties  of  a  felony  at  common  law. 

(G)  How  this  Offence  is  puniihed,  and  the  Offender 

excluded  his  Qergy. 

THIS  offence  has  been  puniflied  like  all  other  felonies,  by 
h2Uip>>g>  Cnce  the  following  ftatutes,  which  ouft  the  of- 
fenders of  the  benefit  of  their  cleigy.    For, 

By  X  ^^. 
except  that 
die  hottfe  at 

autfaoritlci  there  cited. 

Alfo  the  principal  in  every  burglary,  whether  any  perfon  were 
in  the  houfe  at  the  time  or  not,  is  excluded  from  his  clergy  by 
18  JE/kss*  ^ffp*  7*>  vpon  a  coavidiion  by  verdiA,  outlawry,  or  con« 
£e(Boiu 

Alfo  by  3  &r  4  9^.  (^  If*  cap.  9.,  everv  perfon  who  (hall  coun- 
fidj  hire^  oc  command  any  perfon  to  comsut  any  burglafy#  being 

thereof 
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544  'Bi'LtSat. 

fSketeof  connOttd  or  attaintrd»  or  bdng  iodi&tA,  and  ftaa&f 
mute,  or  challenging  pcrempcoriljr  above  twciiiy,  fluil  not  bm 
'  his  clergy ;  and  by  tins  ftatute  principals  in  burglary  ftandiif 
mute,  or  challenging  pevemptorily  more  than  twenty,  are  ouScd 
of  their  clergy* 

[By  lo  (5*  1 1  ^.  3.  r.  23.  $  2.,  the  pioieciitor  of  a  bnrgfartt 
conviftion  18  entitled  to  a  oertificatet  which  may  be  once  a^pei 
and  which  difcharges  him  or  his  a^nee  from  aJi  parifh  and  wad 
offices.  The  5  jtnn.  c.  31.  hath  added  a  reward  of  4oili  aoii  jb 
accomplice  being  out  of  priibn,  difcofcring  two  or  more  feknS) 
is  entitled  to  the  like  reward  and  a  pardon.  And  by  the  hft  afif 
the  receivers  of  the  goods  ftolen,  aiid  recelfcrs  of  the  bur^an,xe 
declared  acceiTaries^  and  excluded  from  their  deigy.  And  if  Ac 
principals  cannot  be  taken,  they  may  be  tried  as  for  a  mifrlfmraiwr* 
by  10  G«  3*  c.  48.,  the  receivers  of  ftden  jewels,  gold,  or  fiher 
&Iate»  watches,  where  the  ftealing  (hall  be  accompankd  with  a 
Durglary,  or  robbing  on  the  highway,  (ball  be  triable  as  well  befixc 
coBvi^lion  of  the  principal,  whether  he  (hall  be  in  or  out  of  cot 
tody,  as  after,  and  be  tranfported  for  fourteen  years.  By  23  &31 
€.  88*9  every  perfon  apprehended  having  upon  him  any  impbocnt 
of  houfe-breaking,  with  intent  feloni^ufly  to  break  and  enter  ino 
any  dwelling-houfe,  ware-houfe,  coach-houfe9  (tabic,  or  outJxnfii 
Ihall  be  deemed  a  rogue^  Isfc.  within  17  G.  2«  r.  5.] 


Bp«llatD£f« 


Moor,  s^s*  A  By-law  is  a  private  law  made  by  thofc  who  arc  (a)  AJ 

?Thc  tird  (*^  authorized  thereunto  by  charter,  prefcription,  or  [c]  »j 

ly./^  ii  torn,  for  the  {d)  confervation  of  order  and  good  goYcnunc^j 

derived  by  within  fomt  particular  place  or  jurifdidiion. 

focnt  fr\)in  *•  *  ,  , 

bu^u|,  bu|\|,  buf\h  S.  byr,  I.,  a  tovm  or  borough,  tnd  lagay  S.  law«    By  otfaen  noa  tyy /■ 
denoting  privaw,  ind  lax"«]     (')  ^  powar  of  making  by-lawi  ii  included  jd  the  teiy  aft  rf  •* 
r«ipg.  »nd  incident  to  every  corporation  aggregate,  without  exprefs  worda  in  '*>*  ^'^•'^Jj*     »i 
muU  ever  be  fubjcd  and  fquared  to  the  ruk  of  the  general  law  of  the  realm,  at  ^"'•'"JJ*^, 
Hob.  5  11.     f  Where  the  paw*er  of  makiag  by-!aw$  is  by  charter  given  to  a  fdeft  body, they  wi* 
pfcrcm  tlip  whole  cumrouaity,  and  therefore  cannot  aflome  to  thcmfelvea  what  ^^^"^^^^fT^^ 
litjif .     But  where  the  power  is  in  the  body  at  large,  'they  may  dek|[ate  tbeir  right  to  a  ftw    -^ 
ihuk  hfiomc  the  rcprtfcnrative  ot  the  whole  community.     3  Burr.  1837.    Bot  wfaaeapo*g"P^ 
by  charter  to  a  (t\t(\,  numVcr  to  make  by.laws  in  the  fit^d^  fir^  mid  m  the  wtmi  ^>  f^  *uaflii 
by  Uw  Is  rrrurned  as  midc  by  the  body  at  large,  fuch  by-law  may  be  good,  lor  kflMy  b*ie»f* 
by  \W  lilril  body  ading  in  the  name  of  the  whole,  and  if  found  to  bemade  w A* »*i»«'i "* ?J 
fit  i.tftuleJ.  t  Burr.  130,  I.]     {f>)  By  the  19  H.  7.  c.  7.  itiseoaaed.  That  no  oidifliii«f  fj" 
f(^%^\t  in  Hlininuiion,  or  to  the  difinheritance  etf  the  prerogative  of  the  king,  nor  ag»«*  *5S 
MM'fir  ot  the  i^eople,  unlcfs  they  are  examined  and  approved  by  die  chancellor,  ^^l^'^.^f 
chirl   ]ii\\Wci  of  cither  bench,  or  three  of  them,  or  both  jufticcs  of  aifife  in  their  circuiJiW^ 
fiaiiMiur  i>,  £A*. ;  nor  fha!l  mUiin  any  to  fue  to  the  king  againft  fuch  ordinances.    [W 
titv.iJl  iUtl)   t«  gui»d5j  fiaierftitici,  ^..  2  tot  to  UDCs  boroo^hs,  Stfc.    P<r  Att.^^'4f 


f  laiRrfiil  tod  reafonable,  the  bj-Iavtr  will  be  good,  though  not  con  firmed/ or  allowed  Kcording  to  this 
tacnte.3  Roll.  Abr.  363.  5  Co.  63.  Comb.  22%.  {c)  Where  a  by-Uw,  founded  on  a  particular 
uftom  before  allowed,  and  become  part  of  t^ue  common  law,  ihaU  be  operative  by  the  cuftom,  though 
^therwlfc  it  would  be  void,  i/ii/cr  head  of  CuftomSf  and  Raym.  294.  Carter,  68.  114.  Brldgm.  140* 
Srown.  177,  17S.  Skin.  375.  {d)  The  inhabitants  of  a  town,  without  any  caftom,  may  make 
ly-lavrs  for  the  repair  of  their  chuYch,  highways,  or  fuch  other  thing  as  is  for  the  publick  good) 
ind  in  fuch  cafe,  the  greater  part,  without  any  cuftom,  (hall  bind  all.  5  Co.  63.  Mo.  579* 
{rownl.  z88.  Hob.  212.  Mod.  194.  Of  by-laws  for  the  better  regulation  of  commons,  viVf  head 
"^mmtm,  and  Roll.  Abr.  365.     Leon.  190*     And*  234.     3  Leon.  38.  264.   Dalf.  95.    Palm.  396* 

[The  validity  of  a  by-law  cannot  be  quedioned  in  a  fummary  way  %  Burr.  777'. 
upon  motion,  on  the  return  to  a  habeas  corpus  cum  caufdy  from  any 
;>ther  corporation  but  that  oi  London  :  But  the  plaintifFmuft  begin  de 
^(Tuoy  and  declare  over  again  in  the  fuperior  court.  The  reafon  {a)  {a)PerDtn^ 
&f  this  diftinftion  between  the  city  of  London^  and  all  other  viiion,].ibid» 
cities  and  corporations,  may  perhaps  arife  from  particular  me- 
thods  of  recovery  being  eftablifhed  and  allowed  by  the  cuftoms  of 
JUondon^  which  cannot  be  purfued  in  the  fuperior  courts ;  fo  that 
the  (hewing  that  to  be  the  caufe,  is  a  good  caufe  of  detainer.  For 
upon  thefe  writs  of  habeas  corpus^  the  perfon  to  whom  they  are  di- 
re£ked  mud  (hew  a  good  caufe  of  detainer:  and  if  the  fuperior 
courts  cannot  proceed,  as  the  cuftoms  of  London  authorize  their 
courts  to  proceed,  it  is  a  good  caufe  of  detainer ;  therefore  the  fu- 
perior court  will  there  enter  into  the  validity  of  the  by-law  to  fee 
whether  that  be  the  cafe  or  not ;  and  if  the  by-law  appears  to  be 
bad,  the  party  ihall  be  difcharged,  as  being  detained  without  caufe.^ 

As  every  by-law  mud  be  rcafonable  in  itfelf,  and  agreeable  to  8  Co.  i%t. 
the  general  laws  of  the  realm,  and  be  framed  fo  as  to  advance  [^^  "/*'*** 
the  benefit  of  that  place  where  it  is  made  to  operate,  I  (hall  there-  aflerted^by 
fore  confider,  Holt,  c.  j. 

that  trerf 

(A)  Such  By-Laws  as  relat§  to  the  appointing  and  J^hidT'the^ 
elefting  of  Members  of  a  Corporation.  benefit  of 

(B)  Such  as  are  made  in  Reftr^int  of  Trade.  tion  is  ad-* 

(C)  Such  as  are  made  to  prevent  Nuifances.  for^tLt  il». 

(D)  Such  as  afFed  Strangers.  -  JucL'<S^! 
Such  as  in  the  Frame  and  Make  of  them  are  ^^^^f" 

void,  by  ordaining  a  Method  of  enforcing  Obe-  ^*^'^j*ij^j 
dience  to  them  contrary  to  Law,  by-uws* 

'  Carth.  481. 

Bnt  the  true  teft  of  all  by-lawa,  according  to  Mr.  J.  Wilmot,  is  the  intention  of  the  crown  in  grant- 
ing the  charter,  and  the  apparent  good  of  the  corporation.  3  Burr.  1838.  Perhaps  the  criterionsare 
not  fufficiently  marked  out,  and  explicit,  by  either  of  thefe  authorities.— It  is  not  nectlTary  to  fet  quC 
lathe  preamble  ail  the  reafons  of  the  by-law.     3  Burr.  1324-] 


(E) 


(A)  Such  By-Laws  as  relate  to  the  appointing  and 
elefting  Members  of  a  Corporation. 

JF  there  be  a  corporation  made  and  incorporated  by  the  name  r:*/*  head  of 
of  mayor  and  commonalty^  and  by  the  charter  the  mayor  be  ap-  ^^"^^'^ 

pointed  to  be  chofcn  by  the  commonalty,  and  in  the  faid  charter  jaj,L^p 
Vol.  I.  ^  H  n  there  '^^ 
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z:\.  s.  c.  there  be  a  pdwer  given  to  them  to  make  by-laws  for  the  better 
[i  5>tr.  15  4.  order  and  government  of  the  faid  corporation  (a),  they  may  mak 
i833.^s"i\  ^  by-law,  that  a  Mt€t  number  of  the  common-  •  *h^li  bcdw- 
Butab»-      fen,  by  whom  the  mayor  fliall  be  chofen  for  avoia:*nce  of  po- 

lawcann.t      puhr  COnfuflOn.      • 

uiike  off  an ^* 

inrcgrai  part  of  the  elr£^urs ;  neither  can  it  narrow  the  defcription  of  perfons  eligible,  or  fupoaMi^- 

liiicafion  not  required  by   the  charter.     Rex  v.  Spencer,    3  Burr.  1827.     Sec  too,  4BaiT.  i:cf] 

(a)  But  where  members  of  parliament  are  to  be  chofen  by  til  the  commonalty,  theetedion  cinD«k|i 

iy.law  be  given  to  a  feied  nomber ;  for  free  eledions  for  members  of  parliament  »Ttfnhmf^\ 

and  thh  is  not  to  be  compared  to  the  cafe  of  elcdioas  of  mayors,  &c,     4.  Inft.  48,  49. 

Raym.446.  If  a  by-law  is  made  by  the  company  of  Vintners  in  Londsnjit 

Tavcrner's  ^ycry  frecman  of  the  faid  company  who  fliall  be  chofen  and  ad- 

«ii.  A  by-  niitted  to  be  a  liveryman,  ftiall  pay  31  /.  13  j.  4//.,  ^r.,  thbisi 

law  by  tr.e  good  by-la w ;  for  this* being  a  degree  of  pre-eminence  to  whii 

company  of  j^^^^^  of  fubftancc  onlv  are  raifcd  ;  and  there  being  a  neccffitr  for 

geons,  that  moncy  to  lupport  the  honour  and  reputation  of  the  compaw, 

every  one  vcrc  the  fum  morc  or  lefs,  it  could  not  make  the  by-law  void, 

chofen  rtcw-  ^^j^jjg  [^  binds  only  the  members  of  the  corporation;  for  when* 

aid  ihah  for-  .,  ',  -  ,*,     ,iirL:* 

feitac/.on  man  doth  agree  to  be  of  a  company,  he  doth  thercpy  ittDnut 
refufaior  hii  himfelf  to  tlic  laws  thereof. 

talcing  uooa 

him  the  oilice,  held  good.     2  Lev.  252.     Fide  Lutw.402. 

Silk.  142.  A  by-law  made  in  Londony  that  no  freeman  chofen  (heriff,  ^t^ 
rj.  I.  Ld.  jjj^jj  jjg  excufed,  unlefs  he  voluntarily  fwear  he  is  not  wortl 
s.  c.  10,000/.,  and  bring  fix  other  citizens  to  vouch  in  like  manner, 

iaMoJ.270.  on  their  oaths,  that  they  believe  it  to  be  true;  and  if  he  openly 

^CMth^l^o.  ^^^^^^  ^o  t^'^c  t^c  office,  then  to  forfeit  the  fum  of  500/.;  «• 
s.c.  at  *  400/.  to  the  city,  and  100/.  to  the  next  man  that  fliall  holdtk 
large,  and     ofTicc  ;  held  (b)  2L  cood  by-law. 

options  taken  to  it.  5  Mod.  41^8.  440.  S.C.  (b)  That  every  common-councilnun  vlu  i^fifa 
his  oilier,  ihall  forfeit  10/.,  a  govid  by-law.  Lutw.  402.  405.  •  Of  a  company  to  ckd  »poa '^^ 
livery  fuch  anil  fo  many  ol'  their  ntembcrs,  at  ihould  fcem  moft  meet  and  convenient  to  tbea,  vp) 
to  fuifeic  25  /.  on  refufal  Co  accept,  or  to  pay  the  admi/lioa-fee,  is  a  good  by-taw.     i  Bui*  239* 

Mayor,  f^c,       [Where  a  corporation  having  right  to  make  by-laws  to  gortn 
tJmy^lXn-  ^^^  inhabitants,  and  to  make  fecondary  burgcfles  out  of  dicinlw- 
fo*"  Ca?  ""  bitants,    and  capital  burgeffes  out  of   the  fecondary  burgcfoi 
Temp.         made  a  by-law,  that  everv  inhabitant  chofen  a  burgefs,  and  rt- 
Hardvv.284.  fufingto  ferve,  fliould  forfeit,  ^c;  this  was  holden  tobeagooi 
by-law ;    though  as  framed,  it  could  afiidl  only  an  inhabitant 
rcfufmg  to  be  a  fecondary  burgefs,  not  a  fecondary  burgcfe  Vr 
fiifing  to  be  a  capital  burgefs. 
Rex  V.  Brc-       Where  the  title  to  the  freedom  of  a. borough  as  given  bjtk 
Ion,  4  Burr,  conftitutiou  of  the  crown  was  by  birth,  fervitude,  or  cleSioD, » 
by-law  that  any  perfon  (not  fo  entitled)  fliould  be  admitted  to  tk 
freedom  of  the  borough,  upon  payment  of  the  fum  of  ten  pounds^ 
\v  as  holden  bad. 
Newilng  ▼.        Where  the  mode  of  eleding  officers  is  not  particularly  po"^^ 
3Termkcp.  °^^  ^^  cliartcr  or  prefcription,  the  corporation  may  from  time  ^ 
,sj^.        *  time  make  by-laws  to  regulate  their  eleflions.] 
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(B)  Such  as  are  made  in  Reftraint  of  Trade. 


A  New  corporation  not  having  any  {a)  prefcription  to  appro-  Roll.  Abr. 

'^^  priate  to  themfelvcs,  and  exclude  others,  cannot  make  a  by-  3^4-    Hob. 

law  to  exclude  all  perfons  from  ufing  an  art  or  trade  in  their  Norrisand 

town  to  which  they  were  not  apprentices  in  the  fame  town,  though  Stapes. 

they  have  ferved  as  apprentices  to  it  in  another  place.  e'^s^c  ^' 

Moor,  869*  {a)  But  a  by-law,  founded  upon  prefcription  or  cuflom,  may  reftrain  a  man  from  the 
ejcerciie  of  his  lawful  trade,  in  a  particular  place.  Lutw.  564.  Carter,  86.  1 14.  But  a  by-law  ihalL 
not  be  carried  farther  than  the  prefcription  warrants.  Fide  Raym.  294.  1  Brownl.  178.  i8z.  Bridg. 
140.  A  by-law  founded  on  the  cuftom  of  London ,  that  no  perfon  not  being  free  of  the  city  of  London, 
ihall  keep  any  fhop,  or  ufe  any  trade  within  the  city,  refolved  good  in  Waggoncr^s  cafe.     S  Co.  129. 

And  fo  the  practice  has  been  to  this  day.: So  whA^e  the  Corporation  of  Weavers  claimed  by  cuftom, 

that  none  fhall  intermeddle  with  their  art  within  London  and  Soutttvark,  but  thofe  of  their  guild  or 
fraternity,  held  good.     Cro.  £iiz.  803. 

Therefore,  if  a  corporation  make  a  by-law,  that  no  one  (hall  Hob.  21  r. 
ufe  the  art  of  weaving  within  the  corporation  who  has  not  ferved  Morris  v. 
feven  years  as  an  apprentice  there,  or  who  has  not  exercifed  that  the  weaver 
trade  there  for  five  years  before  the  making  of  the  by-law,  {b)  nor  ofNc^ober^ 
unlefs  he  be  allowed  and  approved  of  by  the  wardens  of  the  com-  g^  ^^^^'  ^ 
pany,  this  is  a  void  by-law  ;  for  any  perfon  may  lawfully  follow  Moor,  869/ 
what  trade  he  pleafes,  and  where  he  pleafes,  unlefs  prohibited  s.  c. 
*by  the  general  law  of  the  land.  J^T.^C. 

(h)  If  the  king  creates  a  corporation,  and  by  the  fame  charter  grants  to  the  members,  that  none  ihali 
ufe  a  trade  within  the  faid  corporation,  but  fuch  as  fliall  be  approved  by  them,  or  any  two  of  them  ;  thit 
grant  is  void,  being  againft  the  liberty  of  the  fubjedt,  and  tending  to  a  monopoly,  and  what  the  king 
cannot  immediately  do,  cannot  be  done  by  any  derivative  authority  from  him.  Godb.  252*  Lutw. 
564. 

So.  where  the  Corporation  of  Taylors  in  Ipfwich^   made  a  ixCo.  53, 

by-law,  that  none  fhould  {c)  exercife  the  trade  of  a  taylor  in  54-    i*>c 

Ipfwich^  qui  nonfuerit  allocatus  per  legale  ivarrantum  vel  authorita^  IplJkl 

tern  daiam  by  the  faid  corporation,  or  three  of  the  mailers  and  cafe  ad - 

wardens  j  nor  (hould  fet  up  any  fhop  for  this  art,  nor  exercife  it,  ^^f^\ 
until  they  prefented  themfelves  to  the  mafter,  t5*r.,  or  three  of  .^'  s*c, 

them,  or  proved  that  they  had  ferved  in  this  trade  as  apprentices  adjudged. 

for  feven  years.  S^  c'^'aV*' 

judged.  Roll.  Abr.  364,  365.  S.  C.  adjudged.  [But  a  by-law  that  every  candijjate  for  the  freedom 
of  a  city  fliall  be  called  at  three  feverat  meetings  of  the  mayor,  &c.  and  approved  of  by  the  majority^ 
hath  been  holden  good,  as  providing  a  method  for  previoufly  examining  into  the  right  of  thofe  who 
claim  to  be  made  free.  Green  v.  Mayor  of  Durham,  1  Burr.  131]  (c)  That  if  a  fervant  makes 
clothes  for  his  mafter,  miflrefs,  or  their  children,  this  is  not  exerc  fing  the  trade  of,  &r, ;  but  for  this 
v'hit  Roil.  Rep.  4.  II  Co.  54*  Hob.  211.  Godb.  253.  Bridg.  141.  8  Co.  129.  and  vide  flat. 
5  Elis.  c.  4.,  and  28  H.  8.  c.  5.  That  no  apprentice  or  journeyman  ihall,  by  oath  or  bond^  be  com* 
felled  not  to  keep  any  fhopj  &c*  without  licence  of  the  mailer. 

So  where  the  town  of  Bedford  made  a  by-law,  that  none,  ex-  Lutw.  56a. 
cept  freemen,  fhould  exercife  any  art,  trade,  or  myftery,  within  ^^yo^  of 
the  corporation,  this,  not  being  founded  on  any  cuftom  they  had  Fo^^dJ' 
of  excluding  foreigners,  was  holden  void.  judged.  See  too.  Com.  Rep.  269, 

If  the  Merchant-Taylors  of  London  by  virtue  of  their  charter.  Roll.  Abr. 
make  a  by-law,  that  no  merchant  (hall  put  his  cloth  to  be  drefled  364-  Moor, 
but  at  a  cloth-worker's  of  their  company,  this  is  a  void  by-law  ;  ^c.'Su 

N  n  2  for  ' 


of  di£Uijca,A 


Sc  X  V^-Zzw  is  Lixic£2M^  g*-^  =jcx3c  ^*^^  '^^^^=^  2ST  {bid,  nor  (A 
r-'  *■      sir  Tii  2^7  wlilii  tLi  dry  cr  :V5ii*»,  bfir  ccl/ tL«  wWik 

ar-£  iZnc  ;  arc  :iid  el*t  ccrorni  rljc  irLoirzacc  of  knt  A 


5}M.  -=4.       i:  CK  err  cf  Ln^n  E=i.{.f  z  br-lzv,  tint  no  poibo  fiul  ioi- 

•c-*-  tic  prr-rV^T-2  cf  a  di^rL"  r-=^incr  wrrifn  cIk  dtr,  wkk 

D3C  frtc  c:  XZ.-Z  Ccripr  t  cf  M-^^ira,  iris  is  a  Toid  Wif> 

^^j^=^  the  cclir^^  a  ci^i  to  be  free  cf  a  panicHiir  compocy,  "O 
5.C.  '  ^'  2:c  hii  IL3  rtsi*:T  to  cct=pci  thir  ccizpiay  to  admit  Ino,  if 
•Ca>«ora|r-  CTcatirj  1  kiiui  cf  ^'y  EcrcpclT  in  f:acii  ccsr:{»r.T,  and  punkf  2 

zn  r.-TT-Vr  cf  CX2  mixer  the  £z^  jzriiiiicxiaa  and  povcr 


*—  t^vfie. 


i.t^<*f  f  jctf.     ' Ar.1  2  >7- jrv  ruzr  se  li jai'g.  &L-.  ^  a  F4rLc*ii.K  case  «iaci ac^i 

is  fjoiy  If  :;«-Laai  x.;ca  a  c»-*~4r',     W:'.*.^  v   k^:,  4  S,£Z7.  i«5i.     Baf  «^  ▼,  Fcaacji,  i^K^  ^3)* 

f  c&crc  fee  >-.  i£^  ypccuESS  es.i:aa,  i  P.  Wss.  iS^^     E«r  ^czasra.  carfems  'a  i^^  taii^l^ 

-X.  »ae  se«  :t  tjj  i&r  :«;:^s,  '■ijc::  iiwe  aaC  rx.3jc  bcT==ii  the  esk  rf  «■"!» 

ne  9ei>9x  or  i/^  c.±^«s.   iL^Rays.^s^j     >*    A  d5.:>»  maie  by  the  tfff- 

%,  ewt  ■•  saza  &r«jj  ±<t^T  cr  lie   k  rc^  ts.^  «.t!iia  r^ca  a  pncce's  Aaniv^S 

octrscoc^  v.:&  tLea,  a»2  ST^f  a  i^-c,  «b  mafe  tc.  4  br  the  Aatste  n  H.  ?.  <•  ^ 

5Co.6x.  Bat  if  an  ordinance  be  iKadc  in XiCfid!:!!  by  the  commoD^miiici^ 

(who  haTc  power  br  cuilom,  whkh  is  among  ether  cuftoms  cos* 

it-i.  firmed  by  acl  of  parti^ment  bjf  general  words,)  that  if  any  fac* 

Abr.  365.  man,  citizen,  or  H:  anger  wiihin  the  city,  Aoll  put  any  bo^i* 
^^SL  «j,  cioih  to  fdc  within  the  city  of  i^iujw,  beEDie  it  be  biongfe^^ 
I.  c.  la  »1  BLL'hwtil'hall  to  be  viewed  and  fearched,  fo  that  it  nay  >P 
ported.  pear  to  be  faleable ;  and  that  hallage  be  paid  for  it,  JdBcd^  c^ 

per^ny  for  crery  dcch,  that  he  (hall  forfeit  for  crcry  doth  6/.  w 
this  is  a  good  ordinance,  as  well  to  bind  ftrangers  as  frconcn; 
becanfe  it  is  made  to  prevent  frand  and  faliity  in  doth,  and  to 
the  better  execution  of  the  ftatutes  without  deceit ;  and  At  one 
penny  for  hahige  is  but  a  reafonable  rccompence  or  dojpt  ^ 
the  benefit  which  the  fubjecl  hath  by  it. 
Pain.  ^05.  If  in  Londzn  there  is  an  2dt  of  conmion-coundl  made,  that  tK 
fvCar.  brickl:iyers  fhail  not  plaifter  with  lime  and  hair,  but  with  finj 
and  fand  only,  and  that  plaiftering  with  lime  and  hair  IM" 
belong  to  the'  plaiftercrs,  under  the  penalty  of,  bV.  {admittiBg 
this  before  to  have  been  part  of  the  trade  of  a  bricklayer)  the  by- 
law is  void  \   iot  though  they  have  re^nun  ftrjsnanm  in  "^ 

10  manub^ltt'^ 
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nanufafluresj  yet  tKis  power  extends  only  to  their  demeanor  in 
heir  trade,  and  not  to  annex  that  to  one  trade  which  before  be- 
oxiged.  to  another. 

But    if  a  by-law  is  made  by  the  Corporation  of  Throwjters  Lev.  ai9, 
n  L^ndon^  that  none  (hall  have  above  fuch  a  number  of  fpindles  ^^^J^^^J^^ 
in   one  week,  this  is  a  good  by-law,  for  it  is  not  in  reftraint  of 
trade,   but  to  make  a  more  equal  diftribution  of  it. 

C A    by-law  of  the  Surgeons'  Company  in  Londoriy  **  That  no  Rex  t.  . 
f«  member  (hould  take  an  apprentice  who  does  not  underftand  the  Surgeons' 
"  Latin  tongue,  his  ability  wherein  fliould  be  tried  by  the  go-  aBuinY'a. 
'<  vernors,  or  one  of  them,  before  his  being  bound,''  adjudged 
good. 

A   by-law  requiring  the  indentures  of  apprenticefhip  of  fuch  Rex  t. 
as   are   bound  apprentices  to  freemen  to  be  enrolled  within  four  ^"^^'t 
months  from  the  date,  in  order  to  entitle  them  to  their  freedom,  Repr»! 
feemeth  to  be  good.] 


(C)  Such  as  are  made  to  prevent  Nuifances. 


1 


T  fecms  clearly  agreed,  that  wherever  any  trade  by  its  ex-  Raym.  28S. 
crefcence  tends  to  a  nuifance,  and  thereby  proves  of  publick  ^5-  3*8., 
inconvenience,  it  may  be  rcftrained  by  a  by-law;  therefore  if  the  twcc/puyl^ 
mayor^  £5*r.  of  London  having  time  'out  of  mind  had  the  right  to  and  Vere. 
order  and  difpofe.  of  cars,  ds^r.,  to  the  end  the  ftreets  may  not  be  ^'**' *^*r 

Eeftered  with  cars,  £5*r.,  make  a  by-law,  that  but  420,  ^c.  fhall  jJdged*  " 
e  permitted  to  work  for  hire  within  the  city  and  the  liberties  Kcb.  463. 
thereof,  and  that  the  prefident,  l^c.  of  ChriJPs  Hofpital  (hall  have  '^^ 
the  regulation  thereof;  and  that  20 /.  admittance,  and  17/.  and  2Kcb.  2*7. 
4//.  yearly,  fhall  be  paid,  l^c.  to  the  ufe  of  the  poor  of  the  faid  s.p.  ad- 
hofpital ;  this  quoad  [a)  the  fine  and  rent  is  void,  but  in  all  things  {jJ^^g^^^^Jj*^*. 
clfe  a  good  by-law,  becaufe  a. multitude  of  cars,  by  the  ftoppage  and^jenk- ' 
of  the  ftreets,  may  prove  a  publick  nuifance.  'ins.    vue 

196.  Like  point  between  Pkyer  and  Broadnox,  admitted,  fuch  by.Iaw  being  founded  on  the  cuftom  \ 
and  'oide  Skin.  371.  pU  19.  to  '384.  4  Mod.  228.  A  by-law  to  reftrain  the  number  of  hackney, 
coaches,  and  that  they  (hould  nut  exceed  400,  and  objected,  that  coaches  being  of  a  new  invention,  a 
by-law  founded  on  the  cuftom  was  void ;  but  there  is  no  refolution;  and  now,  v'tde  the  ftjtutes  5  W. 
U  M.  c.  22.  9  Ann.  c.  23.  I  Geo.  i.  c.  57«  26  Geo.  3.  c.  72.  {a)  A  by-law,  that  no  car- 
man within  the  city  of  London  Ihould  go  with  his  cart  without  a  licence  from  the  guardians  of  fuch  an 
hofpital,  &c.  is  void ;  for  this  only  tends  to  the  private  benefit  of  the  guardians  of  the  hofpital,  and  Ib 

in  nature  of  a  monopoly.     Roll.  Abr.  364.     Vide  Bulft.  11,  12* And  all  by-laws  ought  to  be  for 

the  common  benefit  of,  &c,j  and  not  for  the  private  benefit  of  a  particular  man.  Goldlb.  79.  Moor, 
580.  Carth.  480.  Ld.  Raym*  496.  Salk.  142.  pi.  i.  5  Mod*  438.  12  Mod.  270.  686,  2  Will- 
Rep.  209. 

So  if  the  number  of  taverns,  alehoufes,  tfr.  increafes  to  fo  great  Sid.  284. 
a  number  as  to  become  nuifances,  they  may  be  reftrained  by  a  f^  ^'"'• 
by-law. 

So  if  a  trade  becomes  a  nuifance  by  its  fituation,  it  may  be  re-  Skin.  380. 
ftraincd  by  a  by-law ;  and  therefore  a  by-law  to  reftrain  {b)  butchers  (^)  ^'d  184. 
and  chandlers,  and  fuch  {c)  others  from  fetting  up  in  Chea^ide^  March,  15. 
or  fuch  other  eminent  parts  of  the  city,  is  good,  becaufe  fuch  s.  p. 
trades  are  ofFenfivc,  and  may  be  apt  to  create  difeafes  •,  and  there-  trewhoufc* 
fore  for  fear  of  infcdion^  and  for  the  fake  of  publick  decorum  March,  15. 

N  n  3  and 
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per  Cur.  and  convcnicncy,  fuch  kind  of  ofFcnfi  vc  trades  may  be  rcmowi 
trl^ntd'^'    ^^  places  of  more  retirement. 

from  feccing  up  a  tavern  in  Bir chin- lane,     March,  15. 

Koil.  Abr.  So  if  a  by-law  be  made  in  London ^  that  none  (hall  make  a  hot* 
36^-  »**-  prefs,  nor  ufe  it  within  the  city,  under  the  penalty  of  10/.  fortbc 
•*That  making  thereof,  and  5/.  for  the  ufc  thereof,  this  is  a  good  bj- 
brewers*  law  ;  becaufe  the  ufc  of  thofe  preffes  is  dangerous  with  regard » 
**o7bc^n'thc  ^^^*  ^"^  ^^^^  deceitful,  inafmuch  as  they  make  cloth  and  ftofii 
iheets  in       ^00^  better  to  the  eye  than  in  truth  they  are  *. 

LphJou  after  eh:ven  in  the  forenoon  in  fummer,  and  one  in  winter,  is  good*  Bofworth  t.  Hesaei 
H*  II  Geo.  2.    Stra.  1085.    Ca.  Temp*  Hardw.  405.    Andr.  91. 


(D)  Such  as  afied  Strangers. 

Soifl.  71.  iF  the  Corporation  of  Butchers  in  London^  having  power  to  nu^t 

fudged.  1  by-laws,  make  one,  that  no  butcher,  or  perfon  being  a  ftrangcr, 

i3««  nV'  ^*^^  ^^^  ^^y  ^^^  within  the  city  of  London^  unlefs  they  drdsic 

(a)  For  iht  kidneys  of  their  veal  in  fuch  a  maimer  as  the  kidneys  of  (beep 

rr^u!  *'^  drefled,  under  the  penalty  of,  ts^c;  a  ftranger,  felling  wal  in 

^i^  London^  is  not  {a)  bound  to  take  notice  of  this  by-law. 

Grangers  (ball  be  bound  by  by. laws,  or  not,  vide  Moor,  579.     Dalf.  103.     SaTiI,  74*    GodU  iS& 
Career,  179*     Saik.  14a.  pi.  !•     Ld.  Raym.  496.    * 

Buift.  II.  But  if  fuch  by-law  is  made  to  fupprefs  fraud,  or  any  general 

j^r  Cur.  inconvenience  ufed  by  a  foreigner,  as  corruption,  £5"^.  in  the  (ak 

Piwe  T.  *^f  meat,  this  is  a  good  by-law,  and  fuch  of  which  he  (^)  tm 

Bartram,  take  notice. 

Cowp.  269.  .         » * 

Butchers'  Company  y.  Morey,  i  H.  BI.  -^TO.]     {h)  That  ftrangers  coming  into  a  corpoT«tKm,mBil,» 
their  peri),  take  notice  of  the  by-laws  of  fuch  corporation.     Skio*  350.  pi.  19.     Lucw.  404. 

»Jone»,T44.       If  the  mafter,  wardens,  and  alliftants  of  the  Trinhf'boufc  ^ 

/'../riirid^j.  jyeptford-Jirandy  being  incorporated  by  letters  patent  of  G'^**'* 

a^Vcnt?*??.  ^"^^  having  thereby  power  to  make  by-laws,  do  make  one,  that 

Where  the  cvcry  mariner,  within  twenty-four  hours  after  anchorage  in  tw 

^tox^'-l  "^^'^  °^  Thames^    fliall  fend  his  gun-powder  on  ihorc,  if  *^ 

r^idcA  by-  weather  will  permit,  under  the  penalty  of,  {^r.,  though  quseivs^ 

l.w.  That  matter,  this  is  a  good  by-law,  becaufe  for  the  publick  good,  JjJ 

^'!  *'y*'^» ,..  prevention  of  the  danger  which  might  otherwife  accrue  to  tw 

^fiven/fl:^  city  o^  London;  yet,  becaufe  the  by-law  extended  beyond  the 

\:V<r,.';.,,  jurifdicl ion  of  the  makers,  dtibitatur, 

fr.ojid  be  iL,.«jliTtI:e 

t-Jcfn  w  jilcTg  in  the  itrtfts  after  nine  at  n:ght,  and  hav'rng  no  reafonaUe  excofe,  to  be  •"^^'''^'M" 
proii  r,  iho-M  i.rrt!:  4c  j.,  anU  whetlior  this  c*u.d  atieck  or  extend  to  a  townfman,  duiitat»r\ 
li^AxihiCow  ^lonud,  to  the  end  the  merits  may  be  dccermined.     1  H.  Bl.  375. 

3  M  V.  T  ^9.  If  the  Company  of  Homers  of  Londm^  being  iticoiporatcd  dt 
^\t!jujt,cd.  jj^^crs  pateiit,  and  empowered  to  mnke  by-laws  for  the  better ^(v 
vemment  of  dieir  corporation,  make  a  by-law,  that  two  men  dt 
them  appointed  (liall  buy  rough  horns  for  the  faid  company,  and 
bring  them  to  the  hall,  there  to  be  diftributed  e?ery  month  bj 
tlie  mailer,  eV.,  for  the  ufc  of  the  company}  and  that  do  mco- 
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bcr  of  the  company  fliall  buy  rough  horns  within  twenty-four 
miles  of  London^  but  only  of  thofe  two  men  appointed,  under  the 
penalty  of,  (5V.,  this  is  no  good  by-law ;  for  they  being  a  com- 
pany incorporated  in  the  city  of  London ^  have  no  jurifdi£lion  elfe- 
whcre  ;  and  may  as  well  extend  their  power  ail  over  England^  as  • 

for  twenty-four  miles, 

A  by-law,  that  all  ftrangers,  coming  into  the  port  of  London^  (^j  salk. 
fliould  employ  city  porters  to  carry  their  goods,  (sfc,  is  naught;  143.  pi.  7. 
they  may  [a)  indeed  make   a  by-law,  that  none  but   freemen  ^^Pl^\^ 
fliall  be  porters:  but  to  confine  ftrangers  to  non^W)ut  fuch  asi  102!  pi. 5. 
are  city  porters,  is  unreafonable  j  for  if  the  city  will  appoint  S.  c.  that 
no  porters,  they  have  no  remedy  againit  the  city  :  alfo  ftrangers  *^^^  ^'"* 
cannot  know  who  are  city  porters,  nor  compel  them  to  ferve  tion  cannot 

them*  make  a  corporation,  but  may  a  fraternity.     See  10  Mod.  333.,  ^r. 


(E)  Such  as  in  the  Frame  and  Make  of  them  are 
void,  by  ordaining  a  Method  of  enforcing  Obe- 
dience to  them  contrary  to  Law. 

• 

"D Y-LAWS  are  ufually  made  with  certain  penalties,  which  re-^  5  Co.  64. 
-*^  gularly  are  to  be  recovered  by  {b)  adlion  of  debt,  or  may  be  \^)  ^  •'T- 
(r)  levied  ty  diftrcfs.  '^.ylft.. 

dotty  and  that. the  penalty  fliall  be  recovered  by  the  chamberlain,  ia  good.     5  Co.  63 But  if  the 

mayor  and  commonalty  limit  the  penalty  of  the  by-law  to  chem^lvei,  it  cannot  be  recovered  in  the 
mayor**  court,  anlefs  he  be  fevered.  Salk.  397.  pi.  3.  398.  Ld.  Raym.  50Z.  Where,  upon  a  by- 
lavr  made  in  LontUn^  the  penalty  was  limited  to  be  recovered  by  aftion  of  debt,  wherein  no  eilbin,  pro.- 
tedion,  or  wager  of  law  fliould  be  allowed  ;  the  juftices  faid,  they  were  very  prefumptuous  in  making 
by-laws  in  fo  legiflative  a  ftrain }  and  fftid,  tl>ey  might  be  fued  in  B*  R,  for  their  prefumption  and  info- 
lence*  Godb.  107.  3  Mod.  193.^— Theadlion  cannot  be  retrained  to  the  court  of  the  corporacipa 
in  which  the  by-law  is  made ;  but  debt,  notwithilanding,  will  lie  thereupon  in  the  fuperior  courts. 
%  Sid.  105.  178.  [A  by-law,  which  declared  that  none  but  freemen  fliould  keep  a  fliop,  and  con6ned 
the  adion  to  the  Portmote  courts  where  the  flieriff  or  coroner  (who  muft  b.*  freemen)  arrayed  the 
jury,  was  adjudged  bad.  Heflceth  v.  Broddock,  3  Burr.  1 847.] ^-o- Where,  under  the  penalty  of  fuch 
a  fum,  (not  exceeding  401.)  as*  by  the  makers  of  the  by-law  fliould  be  aiTefTcd.  Brid.  139.  142..^ 
How  the  penalty  muft  be  afcertatned.  2  Lutw.  1324.  (c)  A  penal  fum  to  be  forfeited  for  non- 
performance of  a  by-law,  cannot  be  levied  by  diArefs,  without  a  prefcription,  or  exprefa  limitation  by 
the  by-law*     5  Ca  64. 

But  a  by-law  with  a  penalty  of  (d)  imprifonment,  or  forfeiture  5  Co.  64. 
of  goods  and  chattels,  is  void;  for,  by  the  general  law  of  thq  5^''*^* 
kingdom,  no  man  is  to  be  imprifoned,  or  difpoffefied  of  his  goods  fo'iy^j.    *" 
and  chattels,  njfi  per  legale  judicium  parium  fuorum^  vel  per  legem  2  Inft.  54. 
terras  and  were  by-laws  with  fuch  penalties  allowed,  it  would  ^«>?»'>4"« 
be  enabling  corporations  to  fet  up  private  particular  laws,  in  con-  (^  ^nd 
tradi£lion  to  the  laws  of  the  land ;  which  would  be  againft  the  there  the 
very  nature  and  eflence  of  a  by-law;  which,  though  it  may  be  *ur^*7^*** 
proiter  the  general  law  of  the  realm,  it  cannot  be  contra.  gave  oppro- 

brious words  to  the  mayor,  he  fliould  be  imprifoned,  (&c.  Per  Cur,  Such  a  by-law  ^t  not  lawful  ;  but 
a  by-law  to  disfranchife  the  offender  had  been  good.-^The  city  of  Loudon  cannot  fet  a  fine,  &c,  for 
non-performance  of  a  by-law.    Comb.  io» 

If  the  Company  of  Taylors  in  the  city  of -Ba;^/^,  being  incor-  » Vent  181. 
porated  by  letters  patent  of  Edw.  4,,  and  having  thereby  power  "^"^^^^JJ^^^" 
^ivcq  then^  to  make  by-laws,  make  a  by-law  under  a  certain  aIS!dTttck«. 

N  n  4  penalty, 


^52  €tittittlt. 

{y  s»aw-  pmsltT,  to  be  {a)  lencd  by  diftrefs  and  fale  of  die  oSaukf» 
Urn  cMitM  ^ood$;  this  is  no  good  bj4aw  i  for  the  forfeiture  cannot  be  IcM 
^  "^^  ^.  by  fik  of  the  offender's  goods. 

^^  ^^  ,v  5>c  f  >>a.  S'---  »  lai.  4".  t  C©.  117.  b.  »  Vent.  183.  I  Kcb.  733.  [drafts 
CK  o  .  or  ttc  crcaat  ^  ad  «f  pvikJiixat,  if  bd  fnch  power  be  expreTsly  given.  Kirk  t.  Neat* 
t  Tens  Kr>.  tii>J 

4:u  If  in  L^vcM  a  by-law  is  made,  that  if  any  freeman  tais 
the  ion  of  *n  alien  to  be  his  apprentice,  the  bonds  and  core- 
n-inis  ihill  be  vc':d  ;  this  is  no  good  -  by-law  ;  for  though  & 
cv^:r.z^or>-cc^^i:  mi^^^t  haTC  inflitled  a  fine  or  other  punifhnicat 
viv^n  luch  cnkcr,  yet  they  cannot  make  the  bonds  and  cofenams 

rot  '.• 

[  A-tbiMigh  a  by*lsw,  in  exdnfion  of  foreigners  from  the  cxcidSr' 

o:  a  tr*oe,"m2y  r>e  good  with  a  precedent  cuftom  to  fuppart  it,| 

ret  it  i»  ^oid,  if  the  penalty  is  made  recoverable  by  a  ftnmgcr^ 

5^.4v  4-4^  ^  cot  a  n^er.i:KT  or  the  corporation.     It  muft  be  made  re 

bT  the  ccr7v>raxM>n,  or  fome  perfon  for  their  ufe^  as^  in  Londm^ 

h\  the  crumberUin,  dfe  it  would  be  like  aiSgning  a  cb^  k 

]t«^  l>!n       Under  a  p.^weT  by  doner  to  make  by-laws,    a  coipuiatiot 
«r  ,^<x.>H     Cir.r>c<  wakt  a  liw  requiring  their  members  to  take  an  oath  fcr 
ii^*^;j^    jv^  ^;j^  oN.eTVAncc  of  their  ftatutes  and  ordinances,  or  to  aotfao- 
xie  tbczudcs  CO  aominifter  an  oath.] 


Catr^fif^ 


( A^  \n2at  Perfons  come  under  the  Denomination  of 


(B)  In  trhat  Cafes  Carrier  chargeable  for  a 

in  hi$  DutT. 

« 

(CA  Of  his  Intcrcft  in  the  Things  delivered  to  his 
Charge* 

(D)  Of  the  Regulations  Carriers  are  under  by  Afls 
of  Parliament,  with  refped  to  thdr  Carriages, 
and  the  Prices  they  are  to  take. 


(A)  Wbt 


l)    What  Perfons  come  under  the  Denomination  of 

Carriers. 

^    If  L  pcrfons  carrying  goods  for  hire,  as  (a)  mafters   and  Co.Lft.S9<. 
■^^    owners  of  (hips,  lightermen,  ftage^oach-men,  fefr.  come  Ro^'-Abr. 
idcr  ihe  denomination  of  common  carriers,  and  are  chargeable  J^j^porthit 
the  {b)  general  cuftom  of  the  realm,  for  their  faults  and  mif*  vide  head  of 

m4ii»f9  and  Mafier  and  Servant,  {b)  And  though  a  declaration  againft  a  carrier  may  be  good  with. 
t  reciting  the  general  cuftom,  yet  the  beft  and  molt  ufaal  way  is  to  bring  a  fpecial  action  on  the  ca(e, 
i  declare  quod  Jecundum  legem  &  conj'uetudinem  Anglic,  &c»  Sid.  245.  Hard.  485,  486*  This 
ftom  is  not  confined  to  a  particular  place,  but  extends  to  all  the  king's  people.  3  Mod.  127.  And 
3«fore,  in  truth,  it  is  the  common  law.     Hob.  18.     [And  being  fo,  it  is  ::t  leaft  unneeeflTary,  if 

t  improper,  to  recite  it  in  the  declaration.*   i  Wilf.  281.] Are  liable  in  refpeft  of  the  reward^ 

d  not  of  the  bundred*s  being  anfwerable  over  to  them.  Salk.  1 7.  pi.  8.  143.  Ld.  Raym.'  64.6* 
Mod.  455.  Carth.  487.  Comyns,  100.  [The  true  ground  of  their  liability  is,  the  J>ublick  eivr^/gr- 
Ml  they  exercife.     2  Ld.  Raym.  ^17.     12  Mod.  487.] 

Alfo  if  a  perfon,  who  is  no  common  carrier,  takes  upon  him-  (c)  if  he  be 
ilf  to  carry  my  goods,  though  I  promifc  him  no  {c)  reward,  yet  *  common  ^ 
'  tnj  goods  are  loft  or  damaged  by  his  default,  I  fliall  have  an  thcK  be  no 

Eiion  againft  him*  agreement 

or  promife 
'  payment,  he  (honld  recover  his  hire  on  a  quantum  memU ;  and  therefore  liable.  Alfo  a  private  per* 
m  isodertakiog,.  without  any  reward,  to  carry  my  goods,  fliall  anfwer  for  his  own  negle^j  for,  by 
Lkiog  the  truft  on  himfelf,  be  is  obliged  to  execute  it  j  but  if  the  goods  ace  mtfufed  by  another,  he  b 
ot  liable.  Per  Holt,  Ch.  Juft.  in  Cogg*s  and  Barnard^  cafe,  Salk*  26^  pi.  I2»  2  Ld.  Raym.  909. 
Salk.  IX*     Vide  his  argument  at  large,  had  of  Bailntenty  ante. 

■ 

But  the  mafter  of  a  ftage-coach  who  (J)  only  carries  paflengers  Comynt,25. 
or  hire,  fhall  not  be  liable  for  the  goods  of  his  paflengers  that  p\i^' 
irc  loft  5  and  therefore  {e)  where  -rf.  delivered  a  trunk  to  the  he^J^^J^ 
Iriver  or  fervant,  who  loft  it  out  of  his  pofieffion,  it  was  holden,  goods  as  well 
hat  the  mafter  was  not  liable  in  an  a£tion  upon  the  cafe  on  the  ^  pajTengen 
:uftoin  of  the  realm  ;  for  though  the  fenrant  received  money  for  thea  he'ft 
t,  yet  that  was  but  a  gratuity ;  and  the  mafter  fhall  not  be  a  common 
chargeable  with  the  ads  of  his  lervant,  otherwife  than  he  adis  in  ?'"'^'  ^ 
execution  of  the  authority  given  him.  bie.'2**show. 

Elep.  1 28.    Salk.  282.  pi.  11.  S*  P.  fer  Holt,     (e)  Ruled  by  Holt  on  evidence,  and  the  plaintiff 
Mofuitcd.     Salk.  282.  pi.  ii. 

[The  poft-mafter  general  doth  not  come  tinder  the  denomina-  Lane  ▼.  Cot. 
lion  of  a  carrier :  he  hath  no  hire }  enters  into  no  contraf):.  J^»  *  ^' 
The  poft-office  is  a  branch  of  revenue,  and  a  branch  of  police,  carth.48^* 
created  by  a&  of  parliament.  The  falary  annexed  to  the  office '  i2Mod.482. 
of  poft-mafter,  is  for  no  other  confideration,  than  the  trouble  of  J^***|^ii/* 
executing  it.    He  is^  therefore,  not  liable  for  any  conftrudiive  fp^ncer, 

negligence.]  Cowp.  754.    UtLavfo/ SaUmmtSp  lo^,  no* 
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(B)    la  what  Cafes  Carrier  chargeable  for  a  Faxlizic 

in  his  Daty. 


{s)  Tboogh  he  ought  to  carry  them  fafely. 


earner,  yet,  if  be  takes  hiic,  he  nay  be  cbar^  opoa  his  fpecbl  mfim^K    Ctol  Jac.  26a.    Sd.  u^ 
Kcb.  %s^     {h)  So  if  daaiagc«l  •  '^  <^  dedjnum  fluU  be  good,  cfaoHh  aot 
thcj  were  '*f*»»'^^,     Pabn.  51s-    Han's  PUsd.  76,  77. 


s  ShMTi  Alfo,  if  a  (r)  common  carriert  who  is  ofiercd  his  Imc,  ad 

Rep.  317.  ^]^Q  imth  (//}  conTcniencc,  rcfuTe  to  carry  goodsy  he  15  liable  Id 
(c) ^Tbaeaa  ^^  adion  in  the  fame  manner  as  an  inn*keeper  who  rcfafetk  t» 
a&ioik  wui    entertain  a  gueft,  or  a  fmith  who  lefiiCeth  to  ihoe  a  horfe. 

lie  agaijkft 

a  cooHDOii  faiymaa,  who  icfafes  to  carry  pofloigers.  Hari.  iS^- Jed  srpumd^m  V^  Rob.  Eat.  n^ 
A  fpecial  declaratkai  afajoft  a  letier-caniery  for  the  non-dethrcry  of  a  letter  licaivaed  o«c  to  \um  at  dk 
geoeral  poft-office.  {ji)  Bot  if  the  porter  puts  op  the  box  of  a  paflenger  behind  a  ftage-ooach,  aai  Ai 
jnafter,  as  iboa  as  he  knofri  of  it,  fays,  that  he  is  aircaiiy  foil,  and  lefcics  to  take  che  chaife  af  ii| 
the  nujfter  fliaU  not  be  liabk  $  loled  opoo  evidence,  z  Show.  Rep  laS.  For  this  is  the  fine  ok. 
with  an  hoft  who  refnfes  his  gneft,  his  hoofe  being  foil,  and  yet  the  pasty  lays  be  wiU  Asl^  £fc.  if  k 
be  robbed,  the  hoft  is  difchargcd  |  for  this  ^ide  head  of  Ima  sad  Inh-ki^eru 

Cio.  Jac.  If  a  man  delivers  goods  to  a  common  (r)  hoyman,  who  ii 

3SO*  ^<>^-  a  common  carrier  of  goods,  to  carry  them  to  a  certain  place^  and 
adjadged.  P^J^  ^Im  according  to  the  cuftom  for  the  carriage  of  them,  aad 
(/)  When  after  for  default  of  good  keeping  they  are  loft  \  an  acBon  npoa 
^^°^^*'  the  cafe  lies  againft  him;  for  by  the  common  cuftom  of  die 
ioto^:^ter  realm  he  ought  to  have  kept  and  carried  them  fafely. 

to  be  coavered  from  the  (hip  to  the  qoay,  it  is  ofoal  for  the  iqafter  to  fend  a  compecent  niunber  of  Ui 
men  to  kK>Ic  to  the  merchandize,  lb  tiut  if  any  of  the  goods  are  loft  or  embezsled,  the  inafter  is  m- 
f%»erab'e,  and  not  the  wharfinger  3  bot  if  fuch  goods  are  fent  aboard  a  fliip,  the  wfaarfiager,  mt  his  perS, 
moft  take  care  to  pieferve  them.  Molioy,  zia.  Said  to  be  ruled  at  CmiUhsO,  per  Holt^  Cb.  \A». 
So  if  be  does  not  pay  him,  or  make  any  agreement ;  for  the  carrier  may  have  hispatfaCua  aerxir.  OSb 
Jac  263.     ^id.  36.     Bro.  A3\zk  en  :kt  Ccje^  7S.     2  Show.  Si.  129. 

RoH.Abr.2.  If  a  man  delivers  goods  to  fuch  common  hoyman^  to  cany 
Hob.  17.  ^Q  jj  place,  and  after  delivers  them  (being  of  good  value)  to  an- 
330!  s.^c.    other  to  keep  fafely  in  the  boat,  and  does  not  difchargc  die  hof- 

man,  and  after  they  are  loft  through  negligence,  an  a£Hon  ob 

the  cafe  lies  againft  him. 
s^d.  ^6.  If  A.  delivers  goods  at  Yoti.  to  B.  (who  is  a  water-carrier 

yjAc^  Ron.     between  Hull  and  London)  to  carry  them  from  Hull  to  LondM: 
2Show.'i29.  though  the  agreement  is  to  carry  the  goods  ftom  Hull  to  Lsadoii 

and  no  mention  is  made  of  the  carriage  to  Hully  yet  if  the  goods 

are  loft  B»  ftiall  anfwer  for  them ;  for  upon  his  general  receipt 

of  them  at  Tori,  he  is  liable. 
GartiisJc  t.  [But  if  A»  dclivcrs  goods  to  B.  (who  is  a  common  carrier  fce- 
'^i*l!ors'of  ^^^^^  C-  21"^  D.)  to  he  carried  from  C.  to  D.,  and  then  fisr- 
the  Trent  Warded  to  E,y  and  B.  carries  them  to  Z).,  and  there  puts  them 
Navigaiion,  in  his  ware-houfe,  in  v/hich  they  are  deftroyed  by  an  accidental 
Km!  Tsi.     ^^^»  before  he  hath  an  opportunity  of  forwarding  them,  B.  (hall 

not  be  liable, 

if 
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If  A»  delivers  goods  to  B.  to  be  carried  from  C.  to  D.,  and  Hyde  v. 
B.  charges  and  receives  cartage  of  them  to  the  conlignee's  houfe  ^^^"^  *°* 
at  D.f  from  a  warehoufe  there  where  they  are  ufually  unloaded,  NavigLoa 
but  which  doth  not  belong  to  him  5  B.  mud  anfwer  for  the  Company, 
goods  if  deftroyed  in  the  warehoufe  by  an  accidental  fire.     Nor  J^^"*? 
will  it  vary  the  cafe  at  all,  that  he  allows  all  the  profits  of  the     ^'  ^  *' 
cartage  to  another  perfon,  and  that  that  circumftance  is  known 
to  the  confignee.] 

If  a  merchant  lades  goods  aboard  a  fhip,  to  be  tranfported  at  Vent.  190. 
a  reafonable  reward  of  freight  to  be  paid  to  the  owners,  and  in  *3V  Mor« 
the  night-time,  while  the  (hip  rides  in  the  river  Thames^  notwith-  adjudacr* 
Handing  a  competent  number  of  men  are  left  aboard  for  the  upon  « fpe. 
guard  of  the  (hip  and   goods,   feveral  perfons,  under  the  pre-  c«aivcrdia, 
tence  of  prefling  feamen,   feize  on  the  men  abroad,  and  take  ^Zm!^Aym. 
away  the  goods;  an  a£lion  will  lie  againft  the  mailer;  for,  in  ef-  220.  s.c. 
feft,  he  is  paid  by  the  merchant ;  for  the  merchant  pays  the  3  J^cb.  72. 
owners,  and  the  owners  pay  the  mafter ;  fo  that  the  money  of  s*c/m^, 
the  merchant  is  but  handed  over  by  them  to  the  mafter ;  ad-  85.    s.  c. 
judged  and  faid,  that  though  by  the  admiralty  law,  the  mafter  is  »'*^pof^cd. 
not  chargeable  pro  damm fatalij  as  in  cafe  of  pirates,  ftorm,  ^r.,  s.c.  zLd. 
where  there  is  no  negligence  in  him ;  yet  becaufe  the  (hip  was  Raym.  918. 

ififra  corpus  comitatus  la)  this  cafe  muft  not  be  meafured  by  the  *°^  3  Lev. 
'',         -V      ,  V   /  J  259.    s.c. 

rules  of  that  law.  cited,  and 

Holt,  Ch.  Juft.  faid,  the  mafter  is  chargeable  in  refped  of  his  wages,  and  the  proprietors  in  refped  of 
the  freight.  Molloy,  Bk.  2.  c.  2.  §  2.  S.  C.  For  he  mull  fee  all  things  forth-coming  which  are 
delivered  to  him,  let  what  will  happen  ;  the  z€t  of  God,  or  an  enemy,  perils,  and  dangers  of  the  Tea 
only  excepted  ;  but  for  fire,  thieyes,  &c»  he  mufb  anfwer.  [And  tbea^  efGody  in  this  cafe,  means 
fuch  zCt  as  could  not  happen  by  the  intervention  of  man,  as  lightning  and  teropefts.  Inevitable  ac- 
cident, happening  by  any  human  means,  irrefiftible  force,  if  not  occafioned  by  the  king*s  enemies  ;  will 
not  cxcufe ;  for  the  carrier  is  in  the  nature  of  an  infurer.  Therefore,  where  a  fire,  not  occafioned  by 
iightning,  began  at  another  booth  in  a  fair,  than  that  wherein  the  goods  were  placed,  and  afterward* 
fpread  thither,  and  confumed  the  goods,  the  carrier  was  holden  liable,  though  ad^ual  negligence  was  ex- 
prefsly  negatived  by  the  jury.  Forward  v.  Pittard,  i  Term  Rep.  27*  So  it  was  holden  to  be  no  ex> 
cofe,  that  the  fliip  was  tight  when  the  goods  were  placed  on  board,  but  that  a  rat,  by  gnawing  out  the 
oakum,  had  made  a  fmaJl  hole,  through  which  the  water  had  guihed.  Dale  v.  Hale,  i  WUf.  281. 
But  where  a  hoy,  in  good  condition,  Hiooting  a  bridge,  at  a  proper  time,  was  driven  againfl  a  pier  by  a 
fudden  breeze,  and  overfet  by  the  violence  of  the  fliock,  the  hoyman  was  holden  not  to  be  anfwerable, 
the  accident  being  occafioned  by  the  ad  of  God.  Amies  v.  Stephens,  I  Str.  Ii8.  With  refpe^l  to 
Water-carriage,  it  is  enadted  by  ftat.  7  G*  2*  c.  15.,  «  That  no  owner  of  any  fliip  or  velTel  fliall  be 
^*  liable  to  make  good  any  lofs  or  damage  by  reafon  of  any  embezzlement,  fecreting,  or  making  away 
**  with  by  the  mafter,  or  mariners,  or  any  of  them,  of  any  goods  or  merchandize  put  on  board,  b<ryond 
'*''  the  value  of  the  fhip  and  freight.""  If  one  of  the  mariners  be  accefTary  to  a  robbery  by  giving  intel> 
ligence,  the  owner  is  within  the  protcdlion  of  this  z&f  and  anfwcrable  no  farther  than  to  the  extent  of 
^e  value  of  the  /hip  and  freight.  Sutton  v.  Mitchell,  1  Term  Rep.  18.]  {a)  In  aa  adlion  againft 
a  common  hoyman  from  fValtcn  to  London,  the  defendant  pleads,  that  the  boat  and  fipoAtfupra  Ths» 
v^fipi,  were  funk  an^  Ipft,  abfyut  hoc,  that  they  were  loft  pro  dtfcSiu  bona  cuflod'ut,  and  iflue  thexe« 
upon  joined. 

If  ^*  and  feveral  others  take  their  paflage  in  a  ferry-boat,  and  2Bulft.2So. 
being  upon  the  water  a  temped  arifes,  fo  that  they  are  in  much  <*)  ^"' 
danger  of  being  drowned ;  upon  which,  to  prcferve  their  lives,  howv'by"thc 
feveral  of  the  goods  are  call  over-board,  among  which,  a  pack  of  marine  Uw» 
goods  of  ^.'s  of  great  value  is  thrown  over;  [b)  A.  (hall  have  no  ^^^^^^^^^ 
\c)  aaion  againft  the  bargeman.  w'Moiioyi 

Bk.  2.  Ct  6.  ^13*}  and  the  head  of  Merchants  and  Merchandize,  {c)  So  if  any  paflcnger,  ex  nuef^ 
fiiate,  for  the  fafeguard  of  his  life,  throws  it  overboard,  no  adtion  lies  againft  the  bargeman.  Z2  Cq.  6«. 
But  it  fecms  fettled,'  notwithftahding  thefe  cafc5,  that  a  ferr}'man  who  carries  goods  for  hire,  Hiall  an- 
£yer  for  the  good*,  though  robbed  of  them,  or  thcugh  he  throws  them  overboard  to  favc  the  live«  of 

the 
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caufe  (hall  be  removed ;  or  where  the  profecurion  appears  to  be 

for  a  caufe  not  properly  criminal. 
Sid.  54.  Neither  will  the  court  of  King's  Bench  ordinarily^  at  the  pra^ 

s  Hawk.  Qf  ^g  defendant,  grant  a  certiorari  for  the  removal  of  an  indid- 
^28.  ^'  *^*  ment  of  perjury  or  forgery,  or  other  heinous  mifdemeanor  j  ibr 
[To  remove  fuch  crimes  dcferve  all  pofHble  difcountenance,  and  the  certkrm 
nenc^from    "^*g'*^  delay,  if  not  wholly  difcourage,  the  profecution. 

Micks's-bali,  for  bigamy,  the  confent  of  the  profecutor  miift  be  had*.  Cowp»  283.  So,  Iron  the  Oli 
Bailey f  for  forgery,  z  Str.  717.  877.«>Bat  the  court  have  granted  it,  on  the  appl'icatioii  of  the  deiea^ 
sat,  in  perjury,  ^om  the  Oid  Bailey,  upon  affidavit  that  he  had  twice  paid  coils  for  not^oiag  «  B 
trial,  the  judges  being  gone  away.  2  Str.  1049.  This,  however,  is  not  ufual  ;  and  was,  in  thb  A> 
ftance,  done  upon  the  extraordinary  circumllances  of  the  c^fe.  Ca.  Temp.  Hardw.  3699  370.  Tbcf 
have  alCb  granted  it  at  the  inftaDce  of  the  defendant,  upon  affidavit  that  the  profecutor^s  atboBBcy  «■ 
ander-fherifT  of  AfitU/e/ex,  and  attended  the  grand  jury  on  finding  the  biU.  2  Str.  io68.  So,  wtec 
the  defendant  appeared  to  be  a  man  of  good  repute,  and  the  profixution  on  (light  grounds,  i  So» 
549.  So,  where  it  was  proved  that  the  profecution  was  malicious,  i  Barnard.  K.  B.  7.  a.i.  H 
in  the  cafe  of  a  convidiion  for  compounding  friony,  where  the  obje^ions,  in  aneft  of  judgment,  «es 
ftriotts  and  weighty.  Id»  415.  So,  in  the  cafe  of  a  nuifance  at  the  affixesy  where  a  view  wassecdSuBy. 
%  Barnard.  K.  B*  214:] 

%  Hawk.  Nor  will  the  court  of  Kin£s  Bench  grant  it  for  a  conTi&iaD  of 

F.c.  €,27.  recufancy  on  a  default  at  the  fefEons,  becaufe  by  the  ftattit 
Saik.*  145.  fuch  convidbions  are  to  be  removed  into  the  Exchequer^  and  pn>- 
pi.  5.  s.P.  cefs  on  them  is  to  go  from  thence. 

«nd  that  it 

was  never  done  but  in  the  Duke  of  Tori's  cafe.     Vide  head  of  ]?apifi  mid  Ptpi/b  BtcMjamt, 

Rex  V.  Rit-  [Nor  will  the  court  of  K.  B.  grant  it  to  remove  the  record  vA 
^,2  Term  proceedings  out  of  a  court  leet,  in  order  to  inquire  into  tic 
^*  *  ^'     propriety  of  an  amerciament,  where  the  fine  hath  been  eftreited 

into  the  duchy  chamber  of  Lancafter  and  paid.3 
«  Hawk.  Alfo  it  is  faid  to  be  a  good  obje&ion  againft  granting  a  ceriiy 

P.  c.  c  27.  ^^^-   ^2^  j(f^g  jg  joined,  and  a  venire  awarded  for  the  trial  k 

16E.4.  5.    the  court  below. 

Saik.  149.  A  certiorari  (hall  not  be  granted  to  remove  an  indi£lment  or 
Jj** '  5j  .  appeal  after  a  conviftion,  unlefs  for  fome  fpecial  caufe  j  as  what 
%  Mod  3 19,  ^^  j'^^gc  below  is  in  doubt  what  judgment  to  give. 

po.     Ld.  Raym.  137.     2  Ld.  Raym.  991.  1372.     Stra.  610.     2  Borr.  749. 

Sid.  296.  But  it  hath  been  adjudged,  that  a  certiorari  for  the  removil  of 

-Hawk'  a  prefcntment  before  jullices  in  ^yr^,  of  a  matter  which  b  id- 
P. c.  c.27.  quirable  and  punifhable  by  the  foreft  law  only,  (hall  not  be 
§  3s-  granted  before,  but  only  after  convi£tion  ;  for  if  it  Ihould  be 

granted  before,  the  offence  (hould  be  difpuniflied:  but  it  may 
be  granted  after  conviftion,  in  order  to  give  the  party,  the  right 
of  whofe  freehold  is  concerned  in  it,  an  opportunity  fo  far  tQ 
travcrfe  it. 
2  Hawk.  The  court  hath  refufed  to  grant  a  certiorari  to  remove  a  r^ 

\\u  ^'  *^   cognizance  of  appearance  before  juftices  of  oyer  and  terminer^  &V., 
becaufe  the  court  below  is  moft  proper  to  judge  upon  the  whok 
circumftances  of  the  cafe,  which  are  equitably  to  he  confidered, 
whether  it  ought  to  be  cftrcated  or  not. 
[2  Hawk.         By  a  rule  of  the  Kings  Bench  j  no  order  of  commUEoners  of 
p.  c.  c.  *7.  fcwers  13  to  be  filed  without  notice  to  the  parties  concernol ; 

xsik.  i4s«  neither  will  the  court  fuffcr  the  return  of  a  certiorari  for  fod 

orda 
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__to  be  fikd,  without  hearing  (a)  affidavits  of  the  Sa&s;  tKeb,  157. 
\^>n  if  the  matter  appear  tloubtful,  it  is  ufual  in  order  to  a/**™'^"- 
■  *  feigned  ifiues,  and  after  fuch  trial,  either  to  fi!e  the  re-  J^^^  ^,^ 
■  or  fuperfede  the  ctrthrari,  and  grant  a  proctdmio,  and  wa>-;tobtin(t 
- ' )  cofts,  Iffc,  as  {hall  appear  to  be  moft  reafonable.  "P  "  "*" 

'        ibtirdrrk  ii  sf  comaion  rijht,  uid  not  dilcRtioany.    i  Sir.  £09.]     (h)  VUi  t,  Keb.  joe> 

,  he  court  of  King's  Bench  will  not  grant  a  certurari  to  re-  am  »•  B»ri, 
|..  a  conviftion  before  juftices  of  the  peace,  where  they  fee  sTermRtp, 

- 1£  juflices  have  drawn  the  proper  conclusion  frpm  prefumpr 

-  TJdence. 

-cjr  will  not  grant  it,  where  an  appeal  is  given^  if  the  objcc-  Rm  *. 
.    >c  not  to  the  want  of  juriJiliAion  but  to  tfie  merits,  for  J?^''.'""^ 
'  t  more  properly  the  ltibje£l  of  appeal :  a  fertkri  they  will  Rj^^p^l^^ 
.,  ram  it,  pending  an  (r)  appeal.  cii  AbbM, 

•^-  SSJ- 
'    X  T.  Spirrow,  1  Term  Rep.  169.  n.  i.    With  rdpcA  M  ippedt,  iberc  Ii  thla  dilt'uiaiac  1  If 
"  icy  onljr  hu  >  right  of  ippcaJ,  or  no  tine  it  Umllnj  Tat  bringing  the  fftti,  tlu  artitrari  Diall 

iwdialel)'  granied  ;  for  in  [he  one  cife,  the  party  hiving  the  right,  may  w»e  it ;  and  in  (he 
,    If  the  objeaiun  were  Co  be  alloweil,  the  itrtinrari  might  nerer  iffue :   but  if  both  putiu  hive  • 

•  ■Fpal>  (lul  the  Qme  it  Gied  ;  iD  thit  ak,  it  fliiU  not  be  grinted,  until  aftei  the  appeal  hith  bcea 

or  the  time  for  malting  it  hath  elapred.     R«  v.  Harmin,  Andt.  34;;.     Bnt,  natwith<lanJ< 

lule,  in  the  cafe  of  an  order,  be/oic  th« 

hey  will  not  grant  it,  upon  the  ground  of  publick  inconve-  (</)  Rei  t. 

■jce>  to  remove  (rf)  a  poor's  rate,  or  the  afleflments  {e)  of  the  "^J^*'"' 

'  '.>tax,  or  proceedings  before  commiQioners  [f)  of  fewcrs.        Rmv.     ' 

.     ..•fticea  of  Sbrtvijhiiry,   Id.  975.      (<)  Rex  ».  Kinj,  1  Term  Rep.  134.     (/)  Rei  v.  Com- 

.^  men  of  Sewen  in  Tirkjbin,  1  Sti.  609. 

''.{3te  writ  of  ariiorari  is  ufed  for  the  pnrpoG;  of  removing  not  iCb.Rap. 

tJeffil,  but  likcwife  equilai/e  proceedings;  for  when  an  eqoi-  ^  j*'* 
ligltt  is  fned  for  in  an  inferior  conrt  of  equity,  and  by  reafon  Boh!  Priv. 
^Hhe  hmited  jurifdiflion  of  the  court,  the  defendant  cannot  Lud-i^i, 
'«  complete  juftice,  or  the  caufe  is  without  the  jurifdiction  of  i|'  ,^'^ 
'"/inferior  court ;  the  defendant  {g)  may  file  a  bill  in  Chancery  178. 
*'  ipag  this  writ  to  remove  the  caufc  into  the  court  of  Chancery.  f^'S'i^^-  **»- 
'  B  when  the  bill  is  filed,  he  muft  enter  into  a  bond  with  one  ^1,^,,^ 
MtY  in  the  penaltf  of  looJ^  to  the  Ma!ler  of  the  Rolls  and  the  below,  it 

the  bill  <"«"".  i' 


I  a  cer-  4  Ha.<k. 
courts,  ^-C-  <  :"?- 
"diftlon,  s".'c.ro- 
exempts  s^Hl  144- 
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»  Ld.  Riym.  €^6.  7  Mod«  t3S«  3  Salk.  79.  pi.  4.  t  Lev.  S6.  Uv.  jix.  Cro.  C«.i(^ 
3  Mod.  93.  12  Mod.  145*  {b)  As  the  ftitules  concerning  the  cotnmiilionen  of  CaMifr. 
FemSf  &c.  uefaid,  by  fome,  to  have  done.  Sid.  196.  eont,  2  Kjeb.  43.  711.  [Buttkeenw^k 
cxpreft  words  in  the  iUtu(e  to  take  away  the  jurifdidion  of  the  cooit  of  Klng^s  Bench,  i  Butr.  iC4it 
For,  per  Ho)t,  C.  J.,  this  court  will  examioe  the  proceedings  of  all  jurifdidlons  ereded  bj  adof  jt- 
liaxnenc.     i  U.  Raym.  580.] 

(«)Sid.a26.  And  therefore  it  is  agreed,  that  the  King^s  Bench  may  avari 
aKeb.  81.  f^,}^  certiorari  to  juftices  in  (a)  eyre^  or  of  (?)  gaol-delivcrj,  or  rf 
|^)°Salk.^  a  fr)  county  palatine,  and  to  the  (d)  college  of  phyficians,  hannj 
144.  pi.  3.  a  Ipecial  power  by  ftatute  to  impofe  fines,  is^c.^  and  to  juftices  a 
(c)  3  Mod.  ^^  peace,  fa*f.,  even  in  thofe  {e)  cafes,  which  they  arc  cd- 
"t.  Salk!  powered  by  ftatute  finally  to  hear  and  determine;  and  to  (/)  coo- 
146.  pi.  7.  miflionera  of  fewers,  for  the  claufe  in  13  £/rz.  cap.  9.  lArfjW 
^°'*  aIT'  commijfioners  Jball  not  he  compelled  to  male  any  return  cftbartf' 
49?(i/*sJk!  dinanceSf  (g)  hath  been  conllrued  to  intend  only  to  exempt  tbca 
144.  pi.  3.  from  returning  their  orders  into  Chancery,  as  by  the  ftatuic  of 
^'}  \^^^  23  if.  8.  c.  J.  they  were  obliged  to  do. 

145.  pi.  5.  (/)  Salk,  14^.  pi.  6.  Keb.  129.  March,  196.  Raym.  i?^.  (j)  Mod. 44, 4^ 
Lev.  a? 8.  Vent.  66.  [It  is  to  be  obfervcd,  however,  that  a  c •»,'/,-. t;  to  temote  procrdiapW 
the  courts  of  the  coun'u'*  pa'atinc,  and  gr-:i:  fcfi'ms,  cannr.t  be  rucJ  out  as  of  courfc,  iritfcoiitiiji< 
lomc  Ipccial  ground.     Zink  v.  Liiifi<>it,  Douj^L.  749.     W  lilia'ns  v.  'ihomas,  id.  751.  D0Ce(2)«] 

Cfo,  Car.  Alfo  it  fccms  fettled  at  prefent,  that  a  certiorari  lies  to  tk 

»5*«  *9««  courts  of  the  cinque  ports,  to  remove  an  indi£lment  from  tkofe 

y^-*      '  courts,  and  that   the  privilege  of  the  cinque  ports^  which  thej 

S.w,  i4<  have  enjoyed  time  out  of  mind,  that  the  king's  writs  do  notna 

»Uv.  $6.  t}^cre,  is  to  be  intended  only  of  civil  Ih)  caufes  between  patf 

^^ )  Cio.  and  party. 

Iri.  910.     Film.  54.    Cro.  Jtc.  531.    Sid.  432.     Hard.  475. 

%  Hawk.  Alfo  a  certiorari  lies  from  the  Kin£s  Bench  to  the  conrts » 

l»,c.  c.  1-.  grand  fcrtions,  and  to  other  courts  in  WaUsy  whether  in  the  oW 
•vh'jT"«  WViA  counties,  or  in  the  lordfliips  marches;  and  whether  fui 
Krp.  65S.    indictments  be  for  inferior  crimes  or  for  felony. 

4  Buir. 

t450.     r;ir  Curtly  and  their  jurifdi^ion  in  general. 

sBurr.  S56.       [It  lies  alfo  to  Berwick  and  other  dominions  of  the  crown*] 
sHawk,  Alfo  it  lies  to  remove  an  indidment  from  any  court  of  cfr 

p.c.c.»7*  minal  jurifdid^ion  in  jLijWo/i  or  Middlefex\  but  by' the  city  cto* 

*  *^'  ter,    it  is  faid,  only  the  tenor  of  the  indiftment  Oall  he  «* 

moved. 

•  Ld.Rajm.      [It  lies  to  the  quarter-fel&ons  of  a  corporation. 

ct!**-45**      ^^  ^^^^  ^^  remove  a  prefentment  in  a  court-leet ;  and  the  p^ 
fentment,  when  removed,  is  traverfable.  , 

Rdv.  Boi-  It  lies  to  remove  examinations  taken  before  juftices  of  t» 
i%v«,  M.       peace  in  purfuance  of  2  to*  3  P.  fe"  M,  c.  10. 

^  lUwk.  P.  C.  c.  «7.  §  13.  note. 

y\  A.^ir*        It  lies  (i)  to  remove  an  information  before  juftices  f^.^ 

..    ^o  10  ngainft  a  parfon  for  non-refidence,  for  they  have  no  jurififi^*"' 

**^'  •**'    But  (i)  not  to  juftices  of  oyer  and  terminer  to  rcmoreaie* 

nixAUCC  of  appearance.  ^ 
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It  lies  (a)  to  remove  orders  of  convi£lion  on  the  conventicle  («)  sBarr. 
ft,  22  Car,  2.  c.  I.;  and  orders  (b)  on  appeal  from  a  fcavengcr's  J?v^^» 
dte ;  and  orders  (c)  of  baftardjr,  if  applied  fdr  in  fix  months.        ,^58^.   ""* 

It  lies  to  remove  an  inquifition  taken  by  the  (hetiff  under  a  4  Barr. 
rivate  a£l  of  parliament,  and  the  verdi£b  and  judgment  thereon^]]  ^^44« 

C)  Where  it  is  neceflary,  or  the  Record  may  be 

removed  without  it. 

[F  a  juftice  of  peace,  or  other  judge  of  record,  having  takeii  a  y'tdt  % 
^   recognizance  or  inquifition,  or  recorded  a  riot,  or  done  anjr  Hawk.  P.C 
dier  executory  matter,  ftill  continue  in  the  commiOion  without  ^d  fcvenA^ 
ftterruption,  the  Kin^j  Bench  may,  v^ithout  any  certiorari^  receive  authoritiet 
lie  record  from  his  hands:   alfo  the  clerk  of  the  affifes  may,  «^«"^* 
lithout  certiorari^  bring  in  the  records  of  nifi  prius  on  the  death 
^  the  juftices :  but  the  executor  of  the  judge  cannot  do  it  with^ 
mt  writ  :  neither  can  a  record  executed,  as  by  acquittal,  ts^c, 
le  brought  into  a  higher  court  without  writ :  neither  can  a  juf- 
^  whu  is  out  of  the  commiffion  at  the  time,  nor  one  who  hath 

leen  out,  and  is  reilored,  certify  any  record  without  writ< 

i 

:D)  What  the  Party,  who  applies  for  it,  muft  do 

before  it  is  granted. 

DY  the  21  Jac.  I.  cap.  8.  §  6,  7.,  **  All  certioraris  for  mdi£l-« 
^  "  ments  of  riots,  forcible  entry,  or  aflault  and  battery,  at 
f  any  quarter  feflions  of  the  peace,  or  otherwife,  (hall  be  deli«« 

*  vered  in  open  court,  and  the  defendant  (hall,  before  the  allows 

*  ance,  become  bound  to  the  profecutor  in  10/.,  with  fuch 
I*  fureties  as  the  juftices  at  their  quarter  feffions  ihall  think  fit, 

*  to  pay  to  fuch  profecutor  fuch  cofts  and  damages  as  the  juC- 

*  tices  of  the  county,  ^c.  fliall  think  fit ;  and  in  default  thereof 
I*  it  fliall  be  lawful  to  proceed,  fuch  certiorari  notwithftanding." 

And  the  like  recognizance  in  the  fum  of  40/.  is  required  by  (iOBttdiU 
f  3  fa"  14  (J)  Car.  2.   cap.  6.   on  certioraris  for  indldlments  on  ^^^"i^- 
inf  ftatute  concerning  the  highways.  ijGeo.  ^.  c.  71. 

Thefe  ftatutes  do  not  extend  to  all  indi£lments  at  feffions  in  Keb.  %%$* 
fcncral,  but  only  to  thofe  particular  ones  therein  mentioned :  but  Y^'  ^ 
his  defe^  was  in  a  great  meafure  fupplied  by  the  rules  of  the  ^  Hiwk. 
»urt  oiKin^s  Beficb,  which,  upon  the  removal  of  an  indiftment  P.Cci/. 
BTom  London  to  Middlefex^  required  a  recognizance  from  the  de-  h  47» 
Fendant,  to  carry  down  the  record  to  trial  the  fame  term  on 
^hich  the  certiorari  was  returnable,  or  the  fittings  after,  and,  on 
jie  removal  of  an  indiftment.from  other  counties,  required  fuch 
recognizance  for  a  trial  at  the  next  affifes. 

And  agreeably  hereto  it  is  enabled  hy  ^W.lsf  M.  cap.  it* 
U2d  t  &r  9  /7^,  3.  €ap.  33.  «<  That  all  parties  indi£lcl  at  a  gene« 

O  0  2  <^  f  al 


s^ 
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**  ni  or  qUKter-fdSons  of  the  peace,  profecutu^  %  ur6»en^ 
^<  before  the  allowance  thereof  (hall  bift  find  two  fuffick^ 
*<  manucaptersy  who  fliall  enter  into  a  reco^iuzaxMX  in  ie 
««  fum  of  20/.  before  one  or  more  jufticcs  of  die  peace  of  dc 
•«  county  or  place/ (or  elfe  before  one  of  the  judges  of  the  Ki^r 
*'  Bench^  in  which  cafe  fuch  judge  (hall  make  mention  of  it 
<<  under  his  hand  on  the  back  oi  the  writ,}  and  the  recognizaooe 
«  (hall  be  widi  condition,  at  the  return  of  fuch  writ,  to  appev 
^*  and  plead  to  the  indi^ment  or  prefentment  in  the  comt  f£ 
«*  King^s  Bench^  and  at  his  own  cofts  to  procure  the  ifluc  dnt 
**  (hall  be  joined  upon  the  faid  indidmenc  or  prefentment,  at 
**  any  plea  relating  thereto,  to  be  tried  at  the  next  afiifes  for  die 
<<  county  wherein  the  indi^ment  was  founds  after  fuch  cerHsrmi 
«  (hall  be  returnable,  if  not  in  London^  Wefiminjler^  or  MtdiH 
*«  fexs  and  if  there,  then  to  caufe  it  to  be  tried  the  next  toil 
"  after  wherein  fuch  certiorari  (hall  be  granted,  or  at  the  fittag 
^  after  the  faid  term,  if  the  court  of  Kif^*s  Bend  ifaall  not  ^ 
'*  point  any  other  time  for  the  trial  thereof ;  and  if  any  odier 
'<<  time  (hall  be  appointed  by  the  court,  then  at  fuch  other  time; 
(<  and  to  give  due  notice  to  the  profecutor,  or  his  clerk  in  court; 
<<  and  alfo  that  the  party  or  parties  profecuting  fuch  certiormif 
'  '<  (hall  appear  from  day  to  day  in  the  (aid  court  of  Ean^s  Ban^ 
"  and  not  depart  till  he  or  they  (hall  be  difcharged  by  the  (aid 
<*  court;  and  fuch  recognizances,  artiorarisj  and  indiffanena, 
<<  (haU  be  filed  m  the  Kin^s  Bench,  and  the  name  of  the  prolb* 
<*  cutor,  (if.  he  be  the  party  grieved  or  injured,)  or  fome  pabtid 
"  officer,  cndorfed  on  the  back  of  the  indidiment ;  and  if  dx 
**  perfon  profecuting  fuch  certiorari,  being  the  defendant,  (haU 
^^  not  before  allowance  thereof  procure  fuch  nHinucaptors  to  be 
"  found  as  aforefaid,  the  juftices  of  the  peace  (hall  and  nay 
<*  proceed  to  trial  of  the  indiftment  notwithftanding  fuch  cv' 
w  tierari:* 

And  it  is  further  enaded  by  the  faid  (tatute  of  5  &  6  JFT  &r  Jf. 
<•/!/.  II.  and  B  W  9  IT.  3.  r.  33.,  "  That  if  the  defendant  p»- 
"  fecuting  fuch  certiorari  be  convi&ed,  the  Kin^j  Bmcb  (baD 
<<  give  reafonable  cofbs  to  the  profecutor,  if  he  be  the  paitf 
<<  grieved  or  injured,  or  be  a  civil  officer  who  (hall  pro(eciite 
^<  on  account  of  any  fa£l  that  concerned  him  as  officer  to  pnn 
*<  fecute  or  prefent ;  which  cofts  (hall  be  taxed  according  CD 
^<  the  courfe  of  the  (aid  court;  and  the  profecutor,  for  tlie 
^  recovery  of  fuch  cofts,  (hall  within  ten  days  after  demand 
<^  made  of  the  defendant,  and  refufal  of  payment  on  oacii,  lule 
<<  an  attachment  granted  againft  the  defiendant  by  the  (aid  oooit 
'^  for  fuch  his  conteiof  t,  and  tJie  £iid  recognizance  fiiail  mc 
«(  be  difcharged  till  the  cofts  fo  taxed  (hall  be  paid*** 

4raw  up  tbeir  orders,  with  one  tide,  or  with  the  other,  acoordbg  to  the  oHentt,  and  tiw  oriivwir  st 
iXffiU  accoffdiiigly*     x  Burr,  xi*     3  Eurr.  146a.] 

And  the  like  in  efleft  is  tratOxA  by  Ae  feid  ftatute  of  5  6^ 

6  JF.  £sr  M.  cap.  II.  concerning  the  removal  of  indi£hnents  fcf 

_  certiorari f  within  the  countie$  palatine  of  Cbefltr,  Lancafier,  and 

.    Hurkanh  '    "  "  "  ^ 
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Certiowrf.  s^s 

In  the  conftru£Hon  of  thefe  ftatutes,  the  following  points  fccia 
ioii  remarkable: 

That  not  with  (landing  the  exprefs  words  arc,  that  jufticcs  miy  Keb  iij, 
roceed  to  trial,  ^c.  if  a  proper  recognizance  be  not  given,  not*  ^***-  70/ 
rithftanding  fuch  certiorari,  yet  they  wiU  be  m  contempt  if  they  p."**^Vn 
^ake  no  return  to  it  ;  for  all  writs  mull  be  obeyed,  unlefs  good  ^'51. 
aufe  ihewn  to  the  contrary. 

I  That  thefe  ftatutes  extend  only  to  cerfiorarls  procured  by  de-  6Moa.H^. 
I^dants,  and  therefore  thofe  procured  by  profecutors  remain  as 

hey  i^cre  at  common  law. 

That  thefe  ftatutes  being  in  the  affirmative,  as  to  the  taking  of  2  Hawk. 
ecognizances,  do  not  take  away  the  power  which  the  juftices  of  ^•^'  '*>• 
fcc  Kin^s  Bench  had   before;  and  therefore,  if  fuch  a  jufticc  »saik.564. 
ake   a   recognizance  variant  from  the  form  prefcribed  by  the  pi.  3. 
latute^    it  win  be  as  efFeftual  as  before :  but  it  is  faid,   that  *  ^  ^^^"^ 

II  fuch  cafe  the  certiorari,  if  procured  by  the  defendant,  will  be  ^^ 
^fuper/edeas,  becaufe  the  ftatutes  fccm  to  be  exprefs,  that  the 
fkuions   may  proceed  notwithftanding  any  certiorari  procured  by 

a  defendant,  whereon  fuch  recognizance  is  not  given  as  is  pi:e- 
fcribed. 

.  That  if  the  perfons  offering  to  be  fureties  appear  to  be  worth  Marcli^27. 

twenty  pounds,  the  juftices  cannot  refufe  them.  ©  n    *  ^^'^^' 

•*  P.  c.  c.  27.  §  54.. 

' '  That   if  there  be  feveral  defendants,  and  fome  find  fureties,  ^  Hawk. 
ifaA  others  not,    the  indi£lment  (hall  be  removed  as  to  thofc  ^'^'  ^•*7* 
it  leaft  who  find  fureties,  becaufe  they  (ball  not  be  prejudiced  M»ch,i7. 
«y  the  fault  of  others;  and,  as  {a)  fome  faj,  it  (hall  be  removed  («)  Keb. 

as  to  all.  *3i-   Salt 

55.  pi.  5. 

That  in  the  taxing  of  cofts,  thofe  only  are  to  be  conljdered  that  iLd.Raym. 
were  fubfequent  to  the  certiorari.  ^54- 

'  That  the  profecutor,  by  accepting  the  cofts  fo  taxed,  is  not  2  Hawk, 
leftrained  from   aggravating   the  fine,   becaufe  he  has  a  right  ^•^-  ^-  *?• 
to  them  by  the  exprefs  words  of  the  ftatute  :  but  in  othet  cafes,  saik*5s. 
if  a  profecutor  accept  cofts  from  a  defendant,  he  cannot  after-  pi.  s- 
^ards  aggravate  the  fine,  becaufe  having  no  right  to  the  cofts,  if  |  ^^^'^^^a- 
he  takes  them  at  all,  he  muft  take  them  in  latisfaftion  of  the    ^** 
wrong  \  after  which  it  is  unreafonable  for  him  to  harafs  the  de- 
fendant. 

That  notwithftanding  the  condition  of  the  recognizance  be,  Saik.  370* 
that  the  defendant  (hall  procure  a  trial  at  the  next  aflifes,  yet  P'»  4- 
the  recognizance  (Iiall  not  be  forfeited  unlefs  the  profecutor  give 
rules,  ^c. 

That  after  the  recognizance  is  forfeited  for  not  procuring  a  Saik.  3S0, 
trial,  ^c,  no  motion  (hall  be  made  to  quafti  the  indi£lment.  P*  ?^', 

P«  C.  c.  27.  §  59»  Jtd  fu* 

[That  the  ftatute  of  $  (:f  6  W.  (f  M.  r.  11.,  refpefting  cofts,  i  wiif.ijci 
doth  not  extend  to  a  profecutor,  even  when  bound  over  by  the  ',?"'^'*J*^*' 
ttagiftrate  to  profccute,  unlefs  he  be  either  a  civil  officer,  or  the  ^^/    "'* 
jwnj  injured.     But  (h)  if  it  be  proved  that  he  is  fo>  it  is  imma- 
tcriad  wn^ther  the  name  be  on  the  back  of  the  indidiaeAt  or  not. 

Q  o  3  That 
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%  str.  1165.     '  That  cofts  being  gliren  only  by  the  ftatute,  if  the  recognisiart 
r  !?^3*''  be  taken  as  at  common  law^  and  not  upon  the  ftatute,  the  [lo- 
1463!   ^^'  fccutor  is  not  entitled  to  them.    But  if  the  defendant  {a)  feiiet 
his  recognizance  under  the  ftatute,  fuch  recognizance  fliaJl  ftaoi 
as  a  fecurity  to  the  profecutor  for  his  cofts  (if  taxed]  for  the  de- 
fendant's not  going  to  trial  purfuant  to  the  condition,  notwitk- 
ftanding  he  was  afterwards  acquitted,  and  the  profecutor  hi 
taken  him  in  execution  for  the  amount  of  them. 
4.  Burr.  That  as  the  ftatute  of  5  faj*  6  JTl  £5*  Af .  empowers  the  cant 

***5-  to  give  reafonabU  cofts,  if  the  profecutor  hath  received  a  pan  of 

bom,^  Saj.'  ^^  ^^^)  ^^^  ^^^  applies  for  his  cofts  under  the  recognizaocci 
L0W  •f  they  will  order  what  he  hath  received  to  be  dedu£ied  from  tk 
C^j,  »67.     amount  of  the  taxation.    But  the  payment  of  a  fine  doth  not  (ft 

charge  the  defendant's  recognizance  for  cofts. 
1  Term  That  the  reprefentatives  of  the  profecutor  are  entitled  to  tk 

&cp.  103.     cofts  taxed  during  his  life,  though  no  perfonal  demand  were  eicr 
made  by  him. 

It  is  enacted  by  ft.  16  Geo.  3.  c.  30.,  againft  decr-ftealen, 
•«  That  no  certiorari  fliall  be  allowed  to  remove  any  procccdinp 
*<  on  that  a£l,  unlefs  the  party  convi£l  (hall  become  bound  to 
•*  the  perfon  profecuting,  with  fufficient  fureties  in  one  huafrtd 
*•  pounds,  to  pay  full  cofts  and  damages,  within  thirty  days  after 
**  fuch  conviction  confirmed,  or  a  procedendo  granted ;  and  (hall 
**  alfo  have  become  bound  to  the  juftice  before  whom  the  of- 
•*  fender  was  conviAed,  in  fixty  pounds  for  each  offence ;  to  pro* 
*<  fecute  fuch  certiorari  with  effeft,  and  to  pay  the  forfcituTCS,a 
««  to  furrender  in  thirty  days,  £5*r."  But  by  $  23.,  "  If  thcpaitf 
**  convi£led,  giving  fix  days  notice  to  the  profecutor,  and  fe- 
**  curity  to  a  juftice,  appeals  to  the  quarter  feffions,  a  orMsf^ 
«  fliall  be  allowed."  And  the  like  in  effea  is  cnaftcd  by  4  ^ 
^W.l^  M.  r.  23.  and  5  Ann.  fejf.  2.  c.  14.  in  relation  to  cod- 
vi£lions  on  thofe  a£ls  of  offences  concerning  the  game. 

And  whereas  in  many  cafes  his  majefty's  juftices  of  the  peace 
by  law  are  empowered  to  give  or  make  judgments  or  orders,  «» 
divers  writs  of  certiorari  have  been  procured  to  remove  fuch  jodg- 
ments  or  orders  into  his  majefty's  court  of  King's  Bench  at  Jrjf* 
min/fer,  in  hopes  thereby  to  difcourage  and  weary  out  the  partic 
concerned  in  fuch  judgments  or  orders  by  great  delays  andcx- 
pences  i  it  is  therefore enaftcd  by  5  Geo.  2.  r.  19.  §  2.,  "That do 
**  certiorari  ftiall  be  allowed  to  remove  any  fuch  judgment  or  or- 
(A)  Thi»     €i  jer  unlefs  the  party  or  parties  (A)  profecuting  fuchrrrtw'^ 
onnot  te      "  before  the  allowance  thereof,  ftiall  enter  into  a  recognizance, 
diff^nfcd      •«  with  fufficient  fureties,  before  one  or  more  juftices  of  the  peace 
'^Te'rm        *'  °^  ^^  county  or  place,  or  before  the  juftices  at  their  gcnfl" 
ReptTsi.    **  quarter  feffions,  or  general  felBons,  where  fuch  judgment  or 
«*  order  ftall  have  been  given  or  made,  or  before  any  one  01  w 
«  majefty's  juftices  of  the  faid  court  of  King's  Bench,  in  tkm 
•*  of  fifty  pounds,  with  condition  to  profecute  the  fame  at  nv» 
*«  their  own  cofts  and  charges  with  effeft,  without  ^^J,!^, 
«  affefted  delay,   and  to  pay  the  party  or  parties,  in  ^^ 
^  favour,  and  for  whofe  benefit  fuch  judgment  or  ^^^^ 

10,  • 
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*  gi^en  or  made,  within  one  month  after  the  faid  order  or  judg- 

*  ment  fhall.  be  confirmed,  their  full  cods  (0)  and  charges,  to  (tf)Butcofts 

*  be  taxed  according  to  the  coutfe  of  the  court  where  fuch  ««no«tobe 

*  judgments   or  orders  fhall  be  confirmed  ;    and  in  cafe   the  any  material 

*  party  or  parties  profecuting  fuch  certiorari  fliall  not  enter  into  part  of  an 

*  fach  recognizance,  or  fliall  not  perform  the  conditions  afore-  °^*^![*J 

^  faid 9    it  fliall  and  may  be  lawful  for  the  faid  juftices  to  proceed  ^Str.  iioS. 
^'  and  make  fuch  further  order  or  orders  for  the  benefit  of  the 
'^  party  or  parties  for  whom  fuch  judgment  fliall  be  given,  in 
^*  fuch  manner  as  if  no  certiorari  had  been  granted.'* 

And  it  is  further  enafted,  $  3»  **  That  the  recognizance  fliall 
^*  be  certified  to  the  King's  Bench,  and  there  filed  with  the  cer^ 
"  tiorariy  and  order  or  judgment  thereby  removed  \  and  if  the 
'*  faid  order  or  judgment  (hall  be  confirmed  by  the  faid  court, 
•*  the  perfons  entitled  to  fuch  colld,  for  the  recovery  thereof 
**  within  ten  days  after  demand  made  of  the  perfon  or  perfons 
**  vrho  ought  to  pay  the  faid  cofts,  upon  oath  made  of  making 
*•  fuch  demand  or  refufal,  fliall  have  an  attachment  for  contempt, 
**  and  the  recognizance  fliall  not  be  difcharged  until  the  cofts 
^'  fhall  be  paid  and  the  order  fo  confirmed  complied  with  and 
"  obeyed." 

And  for  the  better  preventing  of  vexatious  delays  and  expences.  {h)  The 
occafioned  by  fuing  forth  writs  of  certiorari  for  the  removal  of  certiorari 
conviftions,   judgments,   orders,   and  other  proceedings  before  ^(^for*^* 
juflices  of  the  peace ;  it  is  further  cnafted  by  13  Geo,  2,  c,  18.  within  fix 
j  5.  **  That  no  writ  of  certiorari  fhall  be  granted,  iffued  forth,  or  ninths  af- 
•*  allowed  to  remove  any  conviftion,  judgment,  order,  or  other  o7the*cont 
•*  proceeding  had  or  made  by  or  before  any  juftice  or  juftices  of  viaion. 
**  the  peace  of  any  county,  city,  borough,  town  corporate,  or  t^^^^ 
**  liberty,  or  the  refpeftive  general  or  quarter  feflions  thereof,  (ft^he'e* 
"  unlefs  fuch  certiorari  be  moved  or  applied  for  within  fix  calen-  woid*  give 
**  dar  months  next  after  fuch  conviftion  (^),  judgment,  order,  'h«a^V«- 
".  or  other  proceedings  fhall  be  fo  had  or  made  (c),  and  unlefs  o^^Jatiolu 
"  it  be  duly  proved  upon  oath,  that  the  faid  party  or  parties  i  Wiif.  35. 
"  fuine  forth  the  fame  hath  or  have  given  fix  days  (d)  notice  ^^\  ^*"*« 

-,     ,      o    -  ,  .  .  1       •    /!•  •    /!•  r    1  notice  muft 

"  thereof  in  writing  to  the  jultice  or  juftices,  or  to  two  of  them,  be  given  be 
*'  (if  fo  many  there  be,)  by  and  before  whom  fuch  convi£kion,  fore  moiriDg 
**  judgment,  order,  or  other  proceedings  fliall  be  fo  had  or  made,  ^^^  caiV** 
"  to  the  end  that  fuch  juftice  or  juftices,  or  the  parties  therein  why  the  «r- 
"  concerned,  may  fliew  caufe,  if  he  or  they  (hall  fo  think  fit,  ^io^^fi 
«  againft  the  ifluing  or  granting  of  fuch  certiorari^  y,,^^^^,  ^  TcnaX^."  79. 

If  no  recognizance  hath  been  entered  into,  the  court  have  no  Rex  v.  jen« 
power  under  the  above  a^  of  13  Geo.  2.  to  award  cofts  upon  the  kinfon, 
removal  of  fummary  proceedings :  but  to  obviate  this  mifchief,  Rcd!^^, 
they  have  refolved,  before  they  allow  the  certiorari,  to  oblige  the 
party  applying  for  it  to  enter  into  fuch  recognizance. 

By  the  12  jinn.  JI.  i.  c.  2.  it  is  provided,  "  That  if  any  malt  The  cafe  of 
**  happens  to  be  burnt  after  the  duty  paid,  the  proprietor  may  Mayo  and 
"  apply  to  the  next  quarter  feflions,  who  are  to  adjuft  the  quantum,  ,  su^^j'gj. 
^  and  .give  him  a  certificate,  which  entitles  him  to  receive  back 

O  o  4  "the 
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^  Aedatf/^  Tbc  proceedings  of  die  (dEoos  in  duscifeaiiol 
be  removed  bjr  certiorari  i  tbeir  graatblg  or  denying  die  ootiicaie 
cannot  be  confideied  as  an  aider  of  fefiansi  and  ds  oytenn 
goes  onl J  to  fetch  up  tbeir  orders.] 

(E)  Where,  by  Ads  of  Parliament,  the  Coait  of 
King's  Bench  is  reftrained  from  graadng  k. 

{m)  ir«r«r.  nT  die  i  (^  iPi.O^  Ma.  e.  13.  it  is  cnaaed,  «  Tfat  ■ 
tm-sriU       -D  €i  yi^i  of  habeas  corpus  or  eert'wrari  (ball  be  granted  toidMie 

fucai  out        M*  '  r  c  ■%  * 

in  Taratkn.       ^''T  pi'uoneT  ottt  of  aoj  gaoi.  Of  to  icmove  any  rccoginzaixey 

tadteflcaof  <*  cuccpt  the*  fame  writs  be  \a)  (igncd  with  the  piopcr  iiads 

theprcce.  «<  of  the  chief  juilicc^  or,  in  his  ab^cc,  of  one  <rf  the  jsibca 

^juHor  ^  <^f  ^^  court  out  of  which  the  fame  writ  ihall  be  awaiM 

it  muft  be  <<  or  made,  upon  pain  that  he  that  writeth  any  fuch  wnts,  not 

Js»«i  by  u  being  finned  as  is  afore(iid«  to  forfeit  for  crery  fvch  writ  fifC 

©ftheco»rt  "  pounds. 

Ibmc  tinte  before  the  cfiota  day  of  the  fulieqaent  tBcm,  otherwifie  it  is  iricc«lar  ;  larf  tic owt,^ 
notion,  »ill  order  ^fnctderM\  but  it  i«  fa.d,  that  tbeie  is  no  need  for  ar.j  jod^e  to  fifnlbcwxif 
Cirxitrmri  itkif,  but  only  in  Tuch  cs^  wherein  it  ii  ic^ired  by  ftatotc*     SaljL  1 50.  fL  19. 

[On  this  And  hj^JT.f^  M.  cap.  II.,  ««  No  certiorari  in  ttm-tinc, 

^^aiT  "  *^  ^*^^  profecution  of  die  defendant,  (haU  be  granted  oat  rftk 

payable,  un.  "  K'trtg^s  Bettchy  to  removc  any  indictment  or  preficntoicnt  fcon 

jcistbcin-  «  any  general  or  quarter  (eflions  before  trial,   but  on  flioti* 

prff^\^  "  ^"^  ^"^  ^"  °P^°  court:  but  in  vacation,  fiich  writ  may  k 

tne  pany  "  granted  by  any  judge  of  the  faid  court,  whofe  name  fl»B  ^ 

f  ncvcd,  or  u  endorfed  thereon  j  and  alfo  the  party's  name  at  whofe  iflfta«* 

'A^tS.  "  «  -^  g^otcd." 

01  o:her  c;vil  officers  proCecating  as  fach*     i  Borr.  431*] 

[It  is  cnaGcd  by  13  Geo.  3.  e.  78.  $  24.  ««  TTiat  the  i^ic» 
*•  fliall  make  prefentment  of  any  highway,  caufeway,  or  oriitef 
**  at  their  refpedivc  affizcs  or  feffions,  wherein  the  feme  do  &f 
«*  and  not  elfewhere  ;  and  that  no  fuch  prefentment,  nor  any  »• 
"  d'.dlment  ftiall  be  removed  by  certiorari^  or  otherwifc,  out  of 
«*  fach  jurifdidion  till  fuch  indidment  or  prefentment  be  tn* 
•*  vcrfed,  and  judgment  thereupon  given,  except  where  the  a*y 
"  or  obligation  of  repairing  fuch  highways,  caufeways,  or  br^ 
"  may  come  in  qneflion."— And  by  $  81.  it  is  further  cnafltd, 
"  That  no  proceedings  to  be  had  or  taken  in  purfuance (rf^j 
<<  a£l  ihall  be  quaflied  or  vacated  for  want  of  form,  or  rcDJOfed 
•<  by  certiorari^  or  any  other  writ  or  procefs  whatfoefcr  (eicept 
•*  as  therein  before  excepted)  into  any  of  his  majefty's  courts  «t 
•<  JVeJlminfler:* 

But  it  is  enaaed  hy  $  isT  6  TV.  isT  M.  c.  i\.  ^'  That  if  * 
«<  right  or  title  to  repair  fuch  caufeways,  S^r .  may  cone  in  V^ 
«*  tion,  upon  fuggcftion  and  affidavit  of  the  truth  thetcofi » ^ 
««  tiorari  may  he  granted  to  remove  fuch  indiSmcnt  ®^.tJ 
^*  King's  Bench,"  upon  the  like  recogniaance  which  is  tequiiw 
by  this  Itatute  for  the  removal  of  indi£baents  from  Ulofi^   *. 
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It  Katfa  been  adjudged,  that  if  the  feffiond  manifeftly  exceed  %  str.  944. 
heir  authority  in  making  orders  concerning  the  hig  iways,  fuch  ^'T-  ^^P* 
ifrders  may  be  removed  by  certiorari  into  the  King's  Bench,  and  '^  * 
|uafhed. 

It  Iiath  been  adjudged  too,  that  thefe  ads  relate  only  to  cer^  sStr.iso9« 
^raris  applied  for  on  the  part  of  the  defendants :  that  a  certiorari  ^"P*  1^* 
ies  for   the  profecutor  without  affidavit,  or  recognizance,  and 
before  traverfe  and  judgment. 

And  it  is  enaded  by  12  Car.  2.  r.  ^3.  $  35.,  concerning  the 
excife^  *<  That  no  writ  of  certiorari  {hall  fuperfede  execution  or 
^*  other  proceedings,  upon  any  order  by  juftices  of  peace,  in 
^  purfuance  of  that  ftatute,  but  that  execution,  and  other  pro- 
^  ceedings  (hall  and  may  be  had  thereupon,  any  fuch  writ  or  al- 
^  lowance  thereof  notwithftanding.''  And  the  like  is  generally 
cnaded  by  other  ftatutes  concerning  the  revenue. 

If  a  new  offence  be  created  by  ftatute,  and  a  fpecial  jurifdiAion  Covp.  5*1^ 
out  of  the  courfe  of  the  common  law  be  prefcribed,  in  that  cafe, 
though  there  be  no  words  of  exclufion,  yet  the  fuperior  courts 
are  oufted,  becaufe  they  never  could  have  jurifdidion.    Not  fo, 
where  a  new  offence  is  created,  and  dire£t;ed  to  be  tried  in  an  in- 
ferior court  eftabliflied  according  to  the  courfe  of  the  common 
£aw,  for  in  that  cafe  the  inferior  court  tries  the  offence  as  a  com- 
mon law  court,  fubje£l  to  be  removed  by  writs  of  error,  habeas 
corpus^  certiorari^  and  to  all  the  confequences  of  common  law 
courts.     In  this  laft  cafe,  therefore,  the  court  of  King's  Bench  can- 
not be  oufted  of  its  jurifdif^ion  without  exprefs  negative  words. 
But  if  a  ftatute  creating  an  offence  take  away  the  certiorari^  and  Rexv.lte^ 
another  ftatute  be  afterwards  paffed  infli^ing  heavier  punifliment  "^  * ''«"» 
upon  the  offender,  but  not  exprefsly  taking  away  the  certiorari s     ^  ^^^ 
the  claufe  in  the  former  a£l  for  taking  away  the  certiorari^  can- 
not be  extended  to  proceedings  under  the  latter  a£t.3 

By  the  7  £^  8  Jr.  3.  cap.  6.,  made  for  the  recovery  of  fmall  7&SW.3* 
tithes  before  juftices  of  the  peace,  it  is  enafted,  **  That  no  pro-  f'^*,*-^** 
*•  ceedings,  or  judgment  by  virtue  thereof,  fliall  be  removed  or  p,;^  |„'g|j, 
•*  fuperfeded  by  any  writ  of  certiorari  out  of  any  court  what-  on  any  nuu 
«*  foever,  unlefs  the  (a)  title  of  the  tithes,  i^c.  (hall  come  in  ^^^^7 

tf#  n.*       M  bcfovB  the 
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pace,  which  is  any  way  doobtfol ;  as  on  a  cuftom  in  a  parifh,  to  be  difcharged  of  a  certain  kind  of 
tithe,  &c.  the  order  may  be  remoTcd,  within  the  intent  of  the  ftatute.  2  Hawk.  P.  C.  c.  27  ^  38* 
A  ctrtkrari  ia  not  grantable  on  the  following  proceedings  :— Bridget;  1  AA'  ft.  i.e.  iS.  §  5.  Hides  $ 
9Ana.  c.  n.  C>47.  Coaches;  i  G.  c.  57.  §6.  Malt}  12  Ann.  ft.  i.  c.».  ^37.  Coffee  $  10  G. 
€•10.^42.  WooHen onnufadure $  13G.C.  23.  §6.  Seamen;  i  O.  2.  c.2S.  §15.  Attomiet; 
a.0. 2.  c  23.  ^  25.  Tompikca;  S  G. 2.  c. 20w  §  16.  County  rates ;  12  G.  2.  c.  29. 1 21.  Houfiat 
ofcorredjonj  jyG.  2.  c.  5.  ^31.  Swenripg;  190*  2.  c.2i<  §8.  Havens;  19  G. 2*  c.  22.  ^  5« 
Coals;  190.2.  C.35.  ^13.  Wages;  20  G.  2*  c  19.  §6.  ArtiBcers;  23  G.2.  c.  13.  ^  9.  Sope» 
Ibc.  23  C.  2.  c.  21.  §  33.  Smal^debts;  23  G.  2.  c.  33.  §4.  Bawdy-houfes ;  -25  O.  2.  c.  36*  f  lO^ 
Clocks  and  watches  ^  27G.2.C7.  §4.  SfeaTing  lead,  Sec  29 G.  2.  c.  30.  47.  LotuUnhtidge^ 
»9G.  2.  c.  40.  §39*  Gaming;  30 G.  2*  c  24.  §2a  [For  obtaining  goods  by  falk  pretence^} 
30  G.  2.  c.  24.  h  I.  Cowp.  24.  2  Term  Rep  472*  J  Militia  i  30 G.  2.  c.  25.  §  $8.,  &c.  Biead  | 
3>  Q«  t.  c.  29.  ^  37.,  4bc  The  TBawm ;  32  G.  2.  e.  t6.  \  24. 27.  2  G.  3.  c.  28.  ^  1 1,  tcwdem 
INttt)  33G.2.  c.  3CX  531.    6c«  i«Et|ier»  the  Tabbi  to  iht  StMiftB% 
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(F)  To  whom  it  ought  to  be  direded. 

%  Hm^      n  EGUL ARLY  a  certiorari  ought  to  be  direAed  to  the  pdge 

p.  c.  c»7.  XV.  Qf  jjj^  inferior  court :  but  in  fomc  cafes  it  may  be  dixt&d 

^^'*  to  the  officer  known  to  have  the  cuftody  of  the  record;  andia 

fome  other  cafes  to  others,  as  (hall  be  moft  agreeable  to  tk 

courfe  of  approved  precedents  ;  vrhich  feems  to  be  the  bed  gokk 

in  this  matter, 

(«)  s  Kc^        If  the  perfon  who  ought  to  certify  a  record,  as  a  juftice  i 

a  h!  (^)  peace,  who  hath  taken  a  recognizance ;  or  {b)  a  judge  of  «j( 

Cro.  Jac'    ,^»w,  who  hath  taken  a  vcrdift ;  or  a  (r)  coroner,  who  hath  taka 

669.  an  inqueft,  die  with  the  record  in  his  cuftody,  the  certiorm  may 

W  "rS     go  to  Ws  executor,  a'r, 

£at.  439*     %  laft.  414*    &  Roll.  Abr.  629.     (r)  Bro.  Certiorari,  9.     £HfiaMr<r»  13* 


II  H.  7.  5.  Alfo  it  hath  been  adjudged,  that  it  may  be  dire£(ed  to  a  jd&e 
^l  ^?  of  affife,  to  certify  a  record  of  afiife  taken  before  his  companion 
»  Hawk,      in  his  ablence. 

P.  C.  c.  17.  ^  4X. 

Kcgifler  Certiorari  for  the  removal  of  indictments,  &r.  from  felBons 

t^"r  '«*'  ^^  *^  peace,  are  commonly  dire£led  either  to  the  juftices  of  the 

Hob.'  135/  peace  of  the  diftn£l  generally,  or  to  fome  of  them  in  particolar 

{d)  Fide  by  name,  and  not  to  the  cufios  ratuJcrum ;  yet  it  hath  keen  holdeoi 

a  Hawk.  ^^^  ^^^  ^  rccognizance  is  brought  in  to  him  he  ihall  (J)  ct^ 

5 '43'.  ii^Tc^  tify  it. 

It  a  doobt  wbetfacr  it  can  be  certified  bj  hkn,  unkft  he  does  it  ai  jnftice  of  peace. 

Kex  T.  In-  C"^  certiorari  to  remove  an  order  of  two  jufUces  may  be  dircficd 
lubitants  of  to  the  fcflions  and  returned  by  thenu 

H^arminjler,  1  Str.  470. 

Daniel  ▼.  If  a  certiorari  be  mifdire£ked,  no  third  perfon  can  objeft  to  rff 

^'i.*"'*^      if  the  proper  officer  in  whofe  keepine  the  record  was,  waves  the 

4TanDRep.      i.^r*.  •  t  1  ... 

499-  objection,  and  returns  the  record  upon  the  wnc.j 

(G)  How  far  it  is  a  Superfedeas  to  the  Court  below. 

Cro.  Car.  |T  IS  clcarly  fettled,  that  after  a  certiorari  is  albwed  by  the 
1^8  1*^f '  court  below,  all  fubfequent  proceedings  on  the  record  are  O" 
cJo.  Ilia/'  roncous.  Alfo  before  ^ijac.  i.e.Z.  (which  requires  that  all «^ 
9»5-  tioraris  for  indiftments,  forcible  entries,  at  feffions,  flialJbc^ieu- 

Mo.'677!  ^^^^^  *"  court,)  the  delivery  of  fuch  certiorari  to  any  one  jufice 
aLd.Raym.  of  the  pcace  of  the  fame  place,  made  all  fubfequent  proccedip 
*26.  erroneous ;  and  if  any  procefs  had  been  before  awarded  on  the 

Ix^^?^'  indiftment,  the  juftice  to  whom  the  r^r/it?rfln  was  delivered,  o\^ 
64J.  immediately  to  have  awarded  tl  fuperfedeas  to  the  flierifff  in  order 

aSaJk.  79.  to  have  flopped  the  execution  of  it:  and  it  feems  that  the  ddi^^ 
^'  ^  of  fuch  2L  fuperfedeas  to  the  (heriff  before  he  hath  begun  to  pat  * 

procefs  in  execution,  makes  his  fubfequent  execution  of  it  whoy 
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roidy  becaufe  it  is  but  a  minifterial  z€t :  but  if  it  be  not  delivered  {a)  But 
ill  after  the  execution  is  begun,  he  may  afterwards  go  through  i'lf^'^* 
with  it,  by  virtue  of  a  [a)  writ  of  venditioni  exponas.  ^63."  *^qu*  fl 

tioQt  whether  withoat  fach  writ  he  can  proceed* 

'   It  is  faid  that  the  bare  delivery  of  a  certiorari  makes  all  fubfe-  Vide  z 
quent  proceedings  on  the  record,    whether  before  or  after  the  ^**^^*/'g^ 
return  of  the  certiorari,  erroneous,  by  force  of  the  words  coram  and  Vhe  auT 
nobis  terminari  volumus  (5*  non  alibi;  in  which  refpe£l  a  certiorari  thorttjes 
18  of  greater  force  than  a  writ  of  error:  for  that  becomes  of  no  tl««^^«^ 
effefb  if  the  record  be  not  certified  in  a  reafonable  time :  alfo  it 
hath  been  holden  that  the  very  ifiuing  of  a  certiorari  is  of  itfelf  a 
fuperfedeafj  though  it  be  never  delivered,  in  the  fame  manner  as 
an  appearance  in  the  court  above ;  and  a  fuperfedeas  purchafed 
there,    though  not  delivered  to  the  iheriff  till  after  the  quinto 
£xa&usj  will  avoid  an  outlawry  pronounced  after:  but  it  feems 
the  better  opinion,  that  if  a  certiorari  be  not  delivered  before  iflue 
is  joined,  or  at  leaft  before  the  return  of  it  is  expired,  it  is  of  no 
efFed  :  however  it  is  of  no  force  at  this  day  as  to  indi£iments  at 

feffions,  as  appears  yi/^ra,  letter  (D}. 

[A  certiorari  removes  all  things  done  between  the  tejle  and  sLd.Raym. 

return.]  ^35-  *3os- 

A  certiorari  for  the  removal  of  ar  recognizance  for  the  good  Cro.  jic. 

behaviour,  or  for  an  appearance  at  the  fei&ons,  will  not  fupcrfede  y^^  ^ 

its  obligation ;  becaufe  it  would  be  highly  inconvenient  that  the  skio!  244! 

party,  againft  whom  there  may  be  very  juft  matter  of  complaint,  »  Hawk. 

Ihould  be 'let  loofe  upon  the  bare  bringing  of  a  writ.  K*^'  ^'^'^' 

2  Roll.  Abr.  491.  (§tit*  and  Dalt.  c.  75.  ctnt* 


(H)  In  what  Manner  it  is  to  be  returned. 

^HE  return  of  a  fw^wrfln  ought  to  be  under  the  feal  of  the  (^)Cm. 
*    {b)  inferior  court,  or  of  the  juftice  or  juftices  to  whom  it  is  ^J^  ****, 
direftcd  ;  and  if  fuch  Court  have  no  proper  feal,  it  may  be  under  |/^  ^TstiL/ 
any  (r)  other  feal-    Alfo  it  muft  be  made,  by  the  perfon  to  whom  479-  pi-  ^7- 
the  certiorari  is  direfted ;  for  if  to  the  juftices  of  peace  of  fuch  a  ^^/^°"^^ 
place,  and  the  {d)  clerk  of  the  peace  only  return  it  j  or  to  the  con-  ^  Kcb  38*5* 
ftable,  or  to  the  recorder  of  J?,  and  the  {e)  deputy  conftable  or  (/)  a  Kcb. 
deputy  recorder  return  (without  (hewing  in  the  return,  that  the  3^5*  <^»*«*» 
principal  had  power  to  make  a  deputy) ;  or  to  the  ftcward  of  St. 
PatfPsj  and  the  fteward  of  the  church  of  (/)  St.  Peter  and  St.  Paul 
return  it ;  nothing  is  removed. 

But  if  it  be  dircdled  to  the  juftice  of  Chejler,  it  may  be  {g)  re-  sid.  64. 
turned  hj  A,B.,  chief  juftice;  for  the  fame  officer  is  known  to  !-«▼•  50- 
be  meant  in  the  writ  and  return,  and  his  defcription  in  both  ^c^fJ^/' 
IS  m  lubftance  the  fame.  pi.  3. 

iz)  But  if  a  artiorarif  direded  to  fevcral  juftices,  be  returned  by  one  of  them  only,  qtnert  what 
iball  be  done/     FUit  2  Hawk.  P.  C.  c.  27.  ^  71- 

A  recognizance  taken  by  a  juftice  of  peace^  ought  to  be  certi-  Cro.  Jac. 
£ed  by  fuch  juftice  only  till  it  be  made  a  record  of  the  feilions,  ^^9' 

after 
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after  which  it  fliall  be  certified  in  the  fame  marmrr  as  tlse  odber 

records  of  the  feffions. 
%  Hawk.  The  return  to  a  certiorariy  dtreAed  to  juftices  of  the  peace  fat 

P.  c,  c-*7.  the  removal  of  an  indidment,  ought  to  hare  the  claiifc  nee  san  ad 
^  ^^*  £verfu  feloniasy  Isfc,  in  the  defcription  of  the  juilices  who  makt 

the  return,  where  fuch  claufe  is  neccflary  in  the  caption  of  an  is- 

didment. 
CvA.  %%%•       A  certiorari  iflued  to  remoye  an  indicfanent  upon  the  ftzatte 
^'^^"^     5  f/iz.  r.  4.  for  exercifing  a  trade  in  a  borough,  to  which  die 
See^efonn  OAdjor  made  this  return)  vht,  butmUime  certifico  qwid  " 

of  fctanuto  pacu^  Vc.  per  juratores  prajentaium  exiftit  quod  hilla  fiqzuns  efi 
J^^"»  viz.  quodpr^dlB.  S.  J.  did  exerdfe,  omitting  the  claofe^srtfars 
c  a.  107'.  f"^  domino  rege  prefentant  quod^  Isfc.  and  though  the  court  hdi 
Pait.  c.  73.  that  without  thefe  words  no  indiQment  was  returned,  yet  tky 
n^  '34*      would  not  quafli  it,   but  ordered  the  major  to  amend  his  le- 

tum  :  alio  the  court  held,  that  bumillime  certifico  was  not  a  gooA 

return. 
6  Mod.  90.  The  perfon  to  whom  a  certiorari  is  <tire£ied,  may  make  whtf 
(«)&Hswk.  return  to  it  he  pleafes,  and  the  court  will  not  (lop  the  filing  of  it, 
m^BM^n  <^  affidavit  of  its  U)  falfity,  except  only  where  the  pnblkk  good 
aaiononthe  requires  it ;  as  in  the  cafe  of  the  {h)  commif&oners  of  icwcis,  of 
cafe  Res  for   fijf  fQUj^  other  fpecial  reafon. 

afiUlere.  * 

torn  at  the  Init  of  die  injoed  party,  or  there  mrf  be  ao  iafarnn^aa  at  the  fak  ef  dK  ki^{.     6  WbL 

90.    %  Hawk.  P.  C.  c  27.  §  7f.    See  i  Str.  63. 

9Saik.49i.       Whatfoever  is  pot  into  the  return  to  a  certiorari^  by  way  of 
&^L PC.  c^l^i>^o>^  ^^  otherwife,  befides  what  is  ordered  to  be  returned, 
€*«7-  ^75*  ^  P^  ^  without  warrant,  and  not  to  be  regarded. 
«  Hawk.  Generally  the  record  itfelf,  or  the  tenor  of  it,  or  the  tenor  of 

P.  c.  c.  27.  the  tenor,  is  to  be  certified  in  the  return  of  a  certiorari^  accord- 
Ijf  fevml    *"8  **  ^^  ^"^^  requires }  for  if,  on  a  certiorari  to  return  an  order 
Mduirities    of  juftices  of  the  peace,  the  tenor  of  it  be  only  certified,  the  le- 
tboe  cited»   tum  IS  naught ;  but  the  return  of  the  tenor  of  zsk  indiAmcot 
F^Ta  ^    ^^°°^  London  is  good,  by  the  city  charter :  alfo  it  is  £ud  to  be  fuf- 
2^.  B.       ficient  to  certify  the  tenor  only  in  all  cafes  where  the  purport  of 
sAtk-jiS*  the  certiorari  is  not  to  proceed  on  the  record  removed,  but  only 
to  try  the  iflue  of  nul  tiel  records    However  it  feems  clear,  that  if 
the  court,  which  awards  a  certiorariy  have  no  junfdi£lioa  to  pro- 
ceed on  the  record  ordered  to  be  removed,  aa  where  the  coort 
of  Common  Fleas  award  a  certiorari  for  an  indifbnent,  the 
tenor  only  IhaU  be  removed,  left  these  Cbould  be  a  failure  of 
juftice. 


( I )  Where  the  Record  fhall  be  hid  to  be  removed 

wWdi    AA/^^^^  ^^  ^"^^  ^^  certiorari  is  improperly  direSed  or  ic- 
«^/>^j      ^       turned,  nothing  can  be  removed  by  it. 

(F),  (G),  and  (H). 

Saik.  14S.        A  certiorari  maj  remove  a  record  coming  widiin  its  defcriptioo, 
^M^  S^  before  the  time  of  ks  fetiffBj  though  dicie  were  no  fbcfa  record 
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at  the  time  of  Its  tefte^  or  at  the  time  of  it&  delivery  to  the  [A  certiorari 

court  below.  to  remove  aa 

indidmenCy 
■nil  not  lenove  a  coovidioii.    %  U.  Rayim  971 .  J    It  will  remove  an  Indidmeat,  tboagh  there  wei« 
a  difcantlauance  bek>w,  in  the  lame  maQoer  at  a  recordare  will  remove  a  plaint  that  was  difcontiniied 
below.     7.  Hawk   P.  C.  c.  27.  §  79.     [A  verdidl  cannot  be  removed  from  the  icflioiii  before  jodg- 
meot*     a  Strt  763.  S19.] 

.   Bttt  it  removes  no  record  ^ich  materially  varies  from  the  re-  Puk  % 
cord  dcfcribcd  in  it ;  as  where  the  writ  defcribes  a  record  taken  Hawk.  P.C. 
before-^.  B.  jttfiiciario  nojlro  and  eight  others,  and  the  record  ccr-  si^g'i^al' 
tified  was  taken  before -rf.  J?,  and  feven  others  only,  or  before  and  the  fe-* 
Itim  arid  others,  facfides  the  eight,  or  before  C.  Z).  and  the  other  ^^  autho- 
eight,  or  before  juftices  of  a  former  reign  \  or  where  the  writ  de-  cSS^bmAI 
fcribes  an  indictment  for  dealing  two  horfes,  or  an  order  con-  of  which 
cemiog  foreign  {alt^  or  the  man<x'  of  Amjlej;  and  the  record  ccr-  **"*  ^^  ^ 
diied  mentions  one  horfe  only,  or  fait  in  general,  or  relates  only  wkaof «r* 
to  the  manor  of  An/ley^  without  (hewing  in  the  return,   that  w,  for 
Anftej  and  Aneftej  *  arc  Ac  fame,  ^c. ;  or  where  the  writ  men'  JjJjJl*  '^ 
tions  owicrs  of  indi£lmcnts  againft  ^.  B,  and  C,  and  thofc  cer-  ror.   »&« 
lified  are  argamft  A,  only,  or  againft  A,  and  B,  only,  pofi  next  daufe  b«  one. 

JBttt  a  writ  for  the  removal  of  all  ixuU£kments  againft  A*  may  salk.  146, 
remove  an  indi&ment  againft  uf»  and  twenty  others,  fo  far  at  leaft  v^'  9* 
as  it  {a)  concerns  him ;  becaufe  in  judgment  of  law  it  is  a  fcvcral  p,^7c  it. 
indidment  againft  each  defendant.  ^  85'.  see' 

X  Str.  1 1 6.      (tf)  But^  1  Hawk.  P.  C.  ihid.  it  U  not  agreed  whecher,  in  fuefa  a  cafe,  the  indi^nicnt 
ihall  be  removed^  fo  nr  as  h  concerns  the  other  twenty. 

A  variance  between  the  certiorari  and  the  record  certified  in  PkU  » 
ihc  ipeliing  only,  where  the  words  are  of  the  fame  found,  as  ^^^^^'/jf* 
Bird  and  BurJy  feems  not  to  be  material,  becaufe  it  appears  not  andlbe  ai^* 
by  any  record  of  the  court,  but  that  the  name  in  the  certhriri  thorities 
may  he  the  true  one,  and  that  in  the  record,  being  in  the  fame  ^^^Ij!^ 
foutid,  (hall  be  intended  to  mean  the  fame  perfon :  neither  doth  nftfinmer, 
it  feem  to  be  a  material  variance  that  the  certiorari  omits  an  addi-  [Aoerti^rari 
*ian  wtiich  iJie  record  gives  the  party :  but  if  the  certiorari  give  ^'^n'^^ 
the  party  %n  addition  which  the  record  doth  not,  the  variance  is  mentupona 
fatal :  and  fo  a  fortiori  is  a  variance  in  giving  the  party  names  of  ftatute,  tho* 
a  different  found,  or  additions  of  a  different  kind  in  the  certiorari  iejcribe^it? 
"and  record  -certified ;  as  where  the  one  calls  him  W^illiam  Giggure^  a  Str.  845^ 
and  the  other  William  Giggeer;  or  the  one  calls  him  Henry  Coach^  ^"^  ^  "; 
matty    quocunque  nomine  cenfeatur^    and  the  other  Henry  Murton  ^^^ttfl 
Coachman;  or  the  one  calls  him  John  cf  S,  and  the  other  John  ter  convic- 
S.i  or  the  one  calls  him  knight  and  baronet,  and  the  other  ba-  ti<>n,  itmail 
rohet  only  •,  or  the  one  calls  him  Garret  and  the  other  Gerrard:  or  f^y\*d„ 
the  one  J,  S.  nuper  dt  &,  and  the  other  J.  S.  nuper  de  C;  or  in  court, 
the  one  J.  S.  de  B.^fadler,  the  other  7.  S.  de  B.y  falter.  »Ld.Raym. 


574  Ctampette* 

(K)  Of  the  Proceedings  of  the  Superior  or  Inferior 
Court,  after  the  ifTuing  out  of  the  Certiorari, 

KajBu  tS6.  a  FTER  the  certiorari  delivered,  if  the  inferior  court  proceedS| 
Ve^.  66.     xV  ^iiere  by  law  it  ooght  not,  it  is  a  contempt,  for  which  tk 

court  will  grant  an  attachment, 
s  Hawk.  But  if  an  indiAment  be  removed  after  iflue  joined  and  r- 

4*66*  ^'^^  inanded,  the  inferior  court  {a)  (hall  proceed  as  if  no  certimtnhL 
(•)  But  bj  been  granted. 

the  common  taw,  if  a  certicrari  be  once  filed,  the  proceedings  bdow  cto  nerer  be  mrivctf  by  anj/m* 
dtwdo.  %  Hawk.  P.  C.  c.  2  7.  ^68.  [Ic  m  true,  that  while  it  continues  on  the  file,  the  covftc» 
■oc  award  a  prcctJindo,  But  it  may  be  taken  off  the  file,  if  it  have  ifliied  umftwUi^  md  «ha  th<i 
doDCy  a  pnctdtndo  will  be  granted,     i  Burr.  488.     4  Burr.  2459*  *5*^  J 

(^)  II H.  7.       Alfo  if  a  certiorari  iflues,  and  the  record  is  not  thereby  rexnofdi 

*Keb*r^^  the  court  (i)  above  cannot  proceed  upon  it,   but  will  (f )  qoifli 

\c)  Keb.  ^^  "mit^  and  award  (i/)  a  new  one,  or  fufier  the  court  bdcvte 

loi.  proceed,  and  take  fuch  [e)  order  in  relation  to  the  defendant'i 

wl^^Hawic.  appearance,  either  in  the  one  court  or  the  other,  to  anfwer  Ac 

P.  a  cfsj.  further  profecution  of  the  caufe  againft  him»  as  (hall  in  difaedoo 

i  87.  appear  to  be  mod  proper. 

S5.     3  Air.  (il.  3.    2  R.  2,  9:     %  Keb.  14*     Carth.  223. 

6  Mod.  264.  If  the  defendant,  againft  whom  a  record  is  removed  into  Ac 
m  But  if  ^^^S'^  Bench^  do  not  appear,  the  like  procefs  (hall  go  from  tbcnce 
two  nikiU  ^  if  the  caufe  had  been  cotomenced  there ;  but  fince  the  reoord 
are  return-  is  put  without  day,  by  the  removal,  there  is  no  way  to  nonfcit 
whanftobc  ^^^  plaintiflF  before  he  has  appeared  there,  but  by  taking  out* 
done  >        fcire  facias  to  warn  him  to  profecute,  whereon  if  the  (heriff  (/)  w* 

2  Hawk.      turn  z  fcire  feci^  he  may  be  nonfuit. 
p.  C  297* 

ftBun.  749.       [If  the  defendant  is  conri£ied  by  confeflion,  and  the  profcctttor 
brings  a  certiorari^  the  defendant  mall  have  a  procedendo^] 


CJampertp. 


I  Hawk.  ^'MIAMPERTY  is  the  unlawful  maintenance  of  a  fifti  i» 
p.  c.  C.84.  I  confideration  of  fome  bargain  to  have  part  (g)  of  the  thi< 
C0.Lit.368.  in  difpute,  or  feme  profit  out  of  it. 

b.     Stat,  of  Coffj^fVtff.  33  £•    [(f)  That  it,  campum  partire.    Champerty  i«  dcnTcd  lamriUirfy  Wl 

the  French  cbampart^  which  fignihes  a  divifion  of  the  profiu  of  the  land,  bdng  a  part  ofthccnfOf^ 

due  to  the  landlord  by  bargain  or  cuOom.     Jn  our  fenfe  of  the  word,  it  iignlfies  the  purchafiai  of « ^ 

Tight  of  fuing.    This  was  an  offence  extremely  abhorred  by  our  law.    Nor  wat  it  k6  fe  b;  t^  '*'! 
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> 

of  other  countries.  By  a  ftatute  of  Robot  I.  of  ScttUnd  t  "  Nee  terramfeu  aPif  uam  rtm  alkm  capiat 
*<  4td  cbamparte^  ad  dtftndtn'dum^  d'lfft^endumy  Jtu  frdofigandum  jus  aiterius  extra  formam  juris*  Dtt 
**  Flrefne,  verho  Campiparticefs,**  And,  by  the  Roman  law,  <<  ^ui  itnproii  cteunt  in  alunam  ruem^ 
^'  ut  ^uicfttid  ex  ceademnatiofie  in  rem  ipfiut  redaffutn  fuerit  inter  eos  commumcaretur^  lege  ^u/ia  de  vi 
**  prvvata  tetieatur,^^  F.  48.  7.  6.  and  the  offenders  were  puniilked  by  the  forfeiture  of  a  thini  part 
of  their  goods,  and  perpetual  Infamy.     4  Bl.  Com.  135*] 

As  there  is  little  faitl  in  our  modern  books  on  this  head,  I  (hall 
only  fet  down  the  a£ts  of  parliament  relating  to  it,  and  thofe  re- 
folutions  which  are  to  be  met  with  in  the  old  ones. 

By  Wefi.  1.  or  3  £.  I.  cap.  25.  it  is  enafled,  **  That  no  of-  (tf)Coiirtt 

*«  ficers  of  the  king,  by  themfelves  or  by  other,  fhall  maintain  o^«cord 

"  pleas,  fuits,  or  matters,  hanging  in  the  king's  {a)  courts,  for  tended?"*' 

<<  lands,  tenements,   or  {b)  other  things,  for  to  have  part  or  z  loft.  loS* 

**  (^)  profit  thereof  by  {d)  covenant  made  between  them ;  and  he  *  ^^'^^'g^ 

**  that  doth  (hall  be  puniOied  at  the  king's  pleafure."  l^* ^' ^ 

(i)  Maintenance  in  an  a^ion  perfonal,  to  have  part  of  the  debt  or  damages,* is  within  the  ftatute* 
47  AiT.  pi.  5.  I  Hawlc.  H.  C.  c.  84.  §  6.  (r)  A  grant  of  rent  out  of  the  lands  in  queftion,  is  within 
the  ftatute }  but  not  a  grant  of  rent  out  of  other  lands.  F.  N.  B.  172.  i  Hawk.  P.  C.  c.  84*  §  7. 
{d)  Any  contradty  whether  by  writing  or  parol,  is  within  the  ftatute.    2  Inft.  209.  563.   F.  N.  B.  172. 

The  maintenance  of  the  tenant  ox:  defendant,  is  as  much  within  1  Hawk, 
the  meaning  of  the  ftatute,  as  the  maintenance  of  a  demandant  p*  ^*  ^  ^4* 
or  plaintiff.  .  *^* 

A  grant  of  part  of  a  thing  in  fuit,  made  in  confideration  of  a  » I^oU. 
precedent  debt,  is  not  within  the  meaning  of  the  ftatute,  but  ^^^'  "3- 
fucfa  only  as  is  made  in  confideration  of  maintenance.  h'.  7.*  2.  a. 

Bro.  tit.  Champerty  f  6* 

In  a  profecution  on  this  ftatute,  it  doth  not  feem  material  xHawk. 
whether  the  plea,  wherein  the  maintenance  is  alleged,  be  deter-  ^' ^-  ^*  ^4- 
nuined  or  not  j  or  whether  the  party  did,  or  did  not  fuffer  any  pre-  ^  ' 
judice  by  it. 

By  the  ftatute  W€jlnu  2.  cap.  f^g.  it  is  enafted,  «  That  the  WThisfta. 
<*  chancellor,  treafurer,  juftices,  nor  any  of  the  king's  counfel,  cth*o„*?^" 
*^  nor  clerk  of  the  Chancery,  nor  of  the  Exchequer,  nor  any  juf-  the  officcri 
<•  tice,  or  {e)  other  officer,  nor  any  of  the  king's  houfe,  clerk  ^^rein 
^  nor  lay,  fliall  not  receive  any  church,   nor  advowfon  of  a  ""JJ^'.^. 
^<  church,  land,  nor  tenement  in  fee,  by  gift  or  by  purchafe,  or  it  hath  been 
«'  to  farm,  nor  by  champerty  nor  otherwilc,  fo  long  as  the  thing  }>oJ<*«n»  that 
'*  is  in  plea  before  the  king,  or  before  any  of  his  officers,  nor  l^i^^ins  all 
<<  (hall  take  no  reward  thereof ;  and  that  he  that  doth  contrary  fuch  officers 
«'  to  this  a£l,  either  by  himfelf  or  by  another,  or  make  any  bar-  '^P"?  P^'- 
<«  gain,  fliall  be  puniflied  at  the  king's  pleafure,  as  well  he  that  undj^^nd!" 
<<  purchafeth  as  he  that  doth  fell."  ing  a  plea* 

that  they 
cannot  be  excufed  by  any  confideration  of  kiodred  or  affinity^  and  that  they  are  within  the  meaning 
•f  the  ftatute,  by  barely  making  fuch  a  purchafe,  whether  they  maintain  the  party  in  his  fuit  or  not  \ 
whereas  fuch  a  purchafe,  for  good  confideration,  made  by  any  othef  peribo,  or  any  ter-tenant,  i«  no 
offence,  unlefs  it  appear  that  he  did  it  to  maintain  the  party*  i  Hawk.  P.  C.  c  S4.  §1 3.  and  th« 
authorities  there  cited. 

And  it  is  further  enaded  by  28 £.  i.  cap.  1 1.,  in  the  following 
^ords :  <<  Becaufe  the  king  hath  heretofore  ordained  by  ftatute, 
**  that  none  of  his  minifters  fliall  take  no  plea  for  maintenance, 
«•  by  which  ftatute  other  officers  were  not  bounden  before  this 
V  time^  the  king  will  that  no  officer,  nor  any  other,  (for  to  have 

•«  part 


^  part  of  die  tlui^  ia  pica,)  llial  Bot  take  i^oo  him  the  MbeI 

^  that  b  in  fuit,  nor  none,  upoa  an j  fndi  cotcnant,  iall  pc 

<*  iq>  his  right  to  anadber ;   and  if  anr  do,  and  he  mad 

**  diercof ,  the  taker  fliall  forfeit  onto  me  king  fb  much  of  ht 

<*  lands  and  goods  as  doth  amount  to  the  Taloe  of  die  part  dot 

■*  he  hath  pudiafed  ibr  fuch  oaaintcoance ;  and  to  obtnn  do, 

^  wfaofoercr  will  fliall  be  ifcciwed  to  fne  fer  the  king,  hiax 

**  the  joftices  befare  whom  the  pfea  hangcih,  and  the  jndgnat 

^  fliall  be  given  hj  them  ;  b«t  it  may  not  he  oderftDod  bodf 

^  that  any  perlbn  fliali  be  prohibited  to  have  oonniid  of  pfeidcfl, 

<*  or  of  learned  men  in  law,  for  his  fee,  or  of  Us  paneBli  (V 

•»  nest  friends." 

a  HvHL  Champcity  in  any  a^bon  at  hnr,  feems  to  be  agieed  to  k 

4*^*"^  within  this  ftatnte,  and  a  pvichaie  of  hmd,  pencfiag  a  fiitit 

^  '  ^^^  concerning  it,  hadi  alfb  been  hdden  to  be  wi^  k:  aft 

a  Icafe  for  life  or  years,  or  a  ndnntary  gift  of  land,  pcodi&gt 

plea,  is  as  much  within  the  ftatote  as  a  purcfaafe  for  moDey. 

ffavk.  But  neither  a  cooTcyanoe  cxecoted,  p«'w4i?ig  a  pka,  in  pv- 

F.c  c^  faance  of  a  piccedcnt  bargain,  nor  any  furrender  by  a  kfe  to 

j^^^     Us  kflbr,  nor  any  conveyance  or  promife  thereot  made  bf  a 

£aher  to  his  fon,  ot  by  any  anceftor  to  his  heir  apparent;  oor i 

gift  of  land  in  fuit,  after  the  end  of  it,  to  a  coonfcUor  ibr  b 

lee  or  wages,  withoat  any  kind  of  preoedciit  baigain  itlatiif  H 

fnch  gift,  are  wiihni  the  meaning  of  die  ftatutea 
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(A)  Of  the  fereral  Statutes  prohibiting  to  purthale 
in  Mortmain. 

(B)  Of  ThiBgs  exempt  from,  or  out  of  the  StatdW 
of  Mortmain. 

(C)  \viiat  is  a  good  charitable  Ufevithm  the  S(tf« 
43  Eliz. 

(D)  What  b  a  fuperftitions  Ufe  to  ifhich  die  Kiag 
is  entitled. . 

(£)  How  charitable  DilpoGtions  have  been  cao&xsf^ 
^And  how  far  favoured  in  Equity.] 

(F)  Of  the  CommifEoners  of  charitable  Ufes,  p* 
fuant  to  the  Statute  43  Elhu 

♦(G)  Of  the5tatute  96^.3.  c  3(8.  ferfCgiW 
*    Devifcs  in  Moitmain,  l^c 
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[A)  Of  the  feveral  Statutes  prohibiting  to  purchafe 

in  Mortmaiti, 

"T^HE  clergy  in  former  days  had  fo  great  an  afceridant  ovci  Swtoo^ 
*    the  people,  by  iiiftilling  in  them  the  notions  of  purgatoryi  *^*  ^•** 
Ihd  had  fo  wrought  oii  them  by  their  art  and  management,  that 
ihey  prevailed  oh  Ihem  to  be  verv  libefal  of  their  poSeffions,  and 
Kpccially  at  their  deaths,  to  difpofe  of  them  to  thofe  only  who 
tould  promife  theni  bappinefs  in  another  world :  this  proving 
rery  prejudicial  to  the  lords^  who  thereby  loft  the  advantages  of 
irardihips,  marriagCi  relief,  efchcat,  (sfr.,  (lands  in  the  hands  of 
1  religious  houfe  or  perfon  being  con&dered  as  in  a  d^ad  band, 
Riding  no  fruits  to  the  lotd,)  ccCafioned  the  claufe  in  the  ftatute 
}lMagha  Charia  {a)y  by  Whicn  it  is  enacled.  That  it  Jhall mt  he  ^H.^-cjik. 
lawful  JOT  any  to  give  his  lands  to  any  religious  boufe^  and  to  take  the  L  (*)  ^" 
^ame  lands  again  to  bold  of  the  fame  boufe^  &c.  nMrtmalli 

toe  neceflary,  before  the  granting  of  Magna  Cbarta^  both  from  the  king,  as  oldmate  totd  of  te  fee^ 
^  from  the  iateroiediate  lord  between  the  king  and  dw  alienor.  And  if  no  fuch  licence  waa  obtained^ 
ihe  kiog,  or  other  lord,  might  refpedively  enter  on  the  lands  aliened  in  morimain»  as  a  forfeiture.  The 
Kceffity  of  this  licence  from  the  crown  was  acknowledged  by  the  conftitutiom  of  Clareiidon»  in  refpeft 
if  advowfoQSy  which  the  monks  always  greatly  coveted,  as  being  the  ground-work  of  fubicqaent  ap- 
Mtpriations.  '<  EcchJUt  dt  ftudo  domini  reps  rtun  p^tift  in  perfetuum  daAfint  affenfn  et  etne^one 
fp/hi*^*  MS*  Cotton.  Claud.  B.  fol.  z6.  When  a  licence  could  not  be  obtained,  the  clergy  feem  to 
bive  had  this  contrivance  s  that,  as  the  forfeiture  for  fuch  alienations  accrued,  in  the  fini  piacc,  00  th« 
immediate  lord  of  the  fee,  the  tenant  who  meant  to  alienate,  firft  conveyed  his  lands  to  the  fdi^oas 
tioule,  ind  inftantiy  took  them  back  again  to  hold  as  tenant  to  the  monaftery ;  which  kind  of  inftanta* 
neoQi  feiiin  was  probably  holden  not  to  occa£on  any  forfeiture ;  and  then,  by  pretext  of  fome  other 
forfeiture,  furrender,  or  efcheat,  the  foc'ety  entered  into  thofe  lands  in  light  of  fuch  their  newly  ac- 
jutred  fignory,  as  immediate  lords  of  the  fee.  And  this  wai  the  mifchlef*  «lrhicii  the  daolt  in  Mtpm 
Vharta  was  intended  to  provide  againft.    »  Bl.  Comm.  169 •] 

But  religious  men  found  means  to  avoid  this  (latute,  by  pnr« 
chaGng  lands  holden  of  themfelves,  and  bv  takiftg  long  leafes : 
iJfo  all  ecciefiafiical  perfons  regular,  as  abbots,  (sfc^  thought 
themfelves  out  of  this  ftatute :  to  meet  therefore  with  thefe 
evafions,  the  7  Ed.  x .  ^at.  2«,  called  the  ftatute  of  Mortmain, 
i^as  made. 

By  thi§  ftatute  it  is  provided.  That  no  corporation,  civil  or  reli"  Co.  Lit.  s. 
fidus,  Jhdll  purchafe  lands  in  morttHain  t  and  that  if  they  do,  the  im-^  Ba»n|jEq. 
rHidiaie  lord  may  enter  within  a  year  after  fuch  purchafe  made,  and 
ibefuperior  lords,  up  to  the  king,  in  half  a  year  afterwards;  and  if 
%llfucb  lords,  imnudlate  and  mediate,  ieing  of  full  age,  within  tlbe 
four  feas,  and  out  of  prifon,  are  negligent,  tie  king  may  enter  and 
ft^offa  tenant  hyfervices  to  the  king,  faying  the  ward/bip  and  Reheat 
lo  the  lord  of  the  fee,  &c. 

The  clergy,  when  they  found  themfelves  prohibited  by  Magna  %  Inft.  75. 
Charta  from  purchafing  lands,  and  perceived  that  their  evaCon  of  ^^*  ^■" 
ihat  law  was  provided  againft  by  7  E.  r.  flat.  2.,  which  pro-  '*    '  ^^^ 
liibited  them  not  only  from  purchafing,  but  alfo  ulld  arte  vet 
Ingenio  terras  f  hi  ipfis  appropriare  fub  poend  forisfaBur^t  earundem, 
began  to  apply  the  judgments  of  the  courts,  againft  the  intention 
ftf  the  law,  to  their  owa  advantage  \  for  they  brought .  their 

Vol.  I.  P  p  pretcipe. 
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precipe  againft  the  tenant,  who  had  agreed  either  to  give  or  iel 
them  the  lands  in  demand,  and  profecnted  die  fait,  as  if  it  had 
been  really  an  adverfary  6ne»  dll  the  tcnanC»  according  to  Ac 
precedent  agreement,  made  default^  which  was  always  looU 
upon  as  fufficient  ground  for  a  judgment  in  fafonr  m  die  de- 
mandant;'and  the  judges  prefuming  all  recoveries  juft  and  hmU^ 
which  were  profecutcd  in  the  ufual  courie  of  law,  wooU  Bit 
bring  thofe  covinous  ones  within  the  ftatute,  though  they  wcff 
apparently  in  fraudem  iegis^  and  attended  with  all  thofc  inooi- 
ventencies  which  thofe  ilatutes  were  made  to  prevent :  bat  tk 
{m)  13  E.  1.  clergy  were  quickly  (topped  in  this  courfe,  for  (a)  the  ftifctt 
^  3^  of  Weftm.  2.  made  thefe  recoveries  by  default  to  be  mortiBris; 

and  the  expofition  of  this  ftatute  by  the  judges  hath  been  earned 
as  far  beyond  the  letter,  as  their  expofition  on  7  f .  i«  (eems  to 
ftTnft.  4x9,  have  fallen  (hort  of  the  meaning  and  intention  of  that  law;  ibr 
^^  though  the  letter  of  this  a£t  extends  only  to  recoveries  by  de£nk| 

yet  they,  and  with  good  reafon  too,  have  extended  it  to  all  ocbcr 
recoveries,  whether  by  demurrer  or  verdi£t,  or  otherwife  ;  fior  if 
thefe  (hould  not  be  within  the  meaning  of  the  ad,  an  iflbe  mi^ 
be  taken  fo  much  in  favour  of  the  clergy,  and  the  eridenoe  of- 
fered might  be  fo  wcakf  that  the  whole  intention  of  the  ttiout 
would  be  eluded. 

Afterwards  they  found  out  the  method  of  conveying  to  iifi% 
which  was  firft  introduced  to  evade  the  ilatutes  of  mortmaia ; 
and  this  ferved  them  effe&ually;  for  they  generally  fittiog  is 
Chancery,  where  ufes  were  folely  cognizable,  obliged  the  £eoSse 
to  execute  the  ufe  according  to  the  truft  and  confidence  repofcd 
i5KV\.  1.  in  him ;  but  this  mifchief  was  provided  againft  by  the  ftatutts  of 
c  5.  iiH.   J  .  2Ji.^^  2.  cap,  5.  and  23  H.  $•  cap.  10. 

(B)  WTiat  Things  are  exempt  from,  or  out  of  the 

Statutes  of  Mortmain. 

Co.  !.'T.t>^  'YVHERE  the  {h)  king  {c)  licenceth  any  corporation  civil  sr 

\'  >;  a^  -  VV    pc];giou«^  they  may  purchafe,  notwithftanding  the  above 

*^^  '*^'*or^,\  mentioned  ilatutes  of  mortmain*    This  power  the  kidg  feani 

^^!'u:ft:un  ;Llvrays  to  have  had;  but  die  difpenfing  power  having  been  camd 

WAS  to  hK«  j^-^  ^'igh,  and  greatly  abufed  in  a  late  reign,  it  was  thought  pro- 

Jf!l^^*J^  per  to  reftrain  it  by  i  W.  ^  At.  J.  2.  c.  a./  12.    (alfo  vidt 

M  an  sic  3  Ji\  f  M.  c.  2.  /  17.)  but  now, 

t^lTl--  irn«tf*tt  .  b*t  mom  by  -  *  t  W.  5    it  nu,  be  franUji  by  the  kmj  alone^jjf  «M 
r»*t  t^<'  A'vi  iw  K*^c«-     ,*-^  Adc  ii  tatS  l«^  h>K3«,  dut  luch  licence  it  good  «ntho«  My  ctefc 
s»  •  «  i  ♦. '  #.    C  ow  I- 1-  00.    Pi5«.  5C»«   C>^s  2 69.— Alfo  if  the  kins  dies  before  aecatioB  choBB^ 
4;  ce^\  fcs-  cv.vow* irt. r«AJc4.     Co.  L-u  51.  »• 

•  1^?  w.  •  Tv  the  7  J!f  8  »^  3-  «^-  37-  »^  »  cnaded,  "  That  it  (hd 
«.  ^'^  ;^^c  M  ^;.j  ii^jiy  be  lawful  to  and  for  the  king,  his  heirs  snd  fsc- 
!>♦  -  *♦ -^^  M  cx.iors,  when  and  as  cx'ten,  and  in  fuch  cafes  as  hb  majcftji 

*  i  ..^r^.j  «  Im  hci«  or  luccedcrs,  (hall  think  fit,  to  grant  to  any  perfoior 

«<  r<i«Vn$,  bodice  peiiuck  or  corporate,  their  heirs  and  fucccflbrsi 
*  ^licence 
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^<  licence  to  alien  in  mortmain,  and  alfo  to  purchafe,  acquire, 
**  take,  and  hold  in  mortmain,  in  perpetuity,  or  otherwife,  anjr 
''  bnds,  tenements,  rents,  or  hereditaments,  whatfoever,  of 
''  whomfoever  the  fame  (hall  be  holden ;  and  it  is  hereby  de« 
''  dared  that  lands,  tenements,  rents,  or  hereditaments  fo  aliened 
^'  or  acquired,  and  licenfed,  (hall  not  be  fubje£^  to  aiiy  for* 
"  fciture,'  for  or  by  reafon  of  fuch  alienation  or  acquifition/* 

By  1 7  Car.  2.  cap,  3.,  for  the  augmentation  of  poor  benefices  with 
wiv,  it  is  enabled,  **  That  every  owner  or  proprietor  of  any 
'^  impropriation,  tithes,  or  portion  of  tithes,  (hall  be  enabled 
^*  and  empowered  to  give  or  bellow,  unite  or  annex  the  fame, 
'•  or  any  part  thereof,  unto  the  parfonage  or  vicarage  of  the 
'<  pari(h  or  chapel  where  the  fame  do  lie  or  arife,  or  fettle 
'*  the  fame  in  truft  for  the  benefit  of  the  faid  parfonage  or 
^*  vicarage,  or  of  the  curate  or  curates  there  fucce(fively,  where 
'^  the  parfonage  is  impropriate,  and  no  vicar  endowed,  accord<> 
'*  ing  to  his  or  their  refpeftive  eftates,  without  any  licence  of 
'*  mortmain.*  And  it  is  furtheir  ena£led,  That  if  the  fettled 
'*  maintenance  of  fuch  parfonage,  vicarage,  churches,  or  chapels 
>^  fo  united,  or  of  any  other  parfonage  or  vicarage,  with  cure, 
^<  (hall  not  amount  to  the  full  fum  of  loo/.  per  ann.,  clear  and 
'f  above  all  charges  and  reprizes  ;  that  then  it  (hall  be  lawful  for 
'*  the  parfon,  vicar,  and  incumbent  of  the  fame,  and  his  fuccei- 
'<  fors,  to  take,  receive,  and  purchafe  to  him  and  his  fucceffors, 
^^  lands,  tenements,  rents,  tithes,  or  other  hereditaments,  with- 
*'  out  any  licence  of  mortmain." 

"  By  nie  7.  Ann.  cap.  11.  A  corporation  is  ere^ied  for  the  dif-  *  Ann. 
f*  pofing  of  the  firft-fruits  to  the  clergy,  with  power  to  take  **  "• 
''  lands  and  tenements  for  the  ufe  of  the  clergy,  having  no  fettled 
^*  competent  proviiion,  by  bargain  and  fale  enrolled,  according 
^*  to  the  (latute  27  H.  8.  cap.  16.  or  by  laft  will  and  teftament 
^<  in  writing,  duly  executed  according  to  law,  without  any  li- 
^^  cence  or  writ  W  quod  damnum^  notwithftanding  the  (latute  of 
^*  mortmain/* 

Al(b  by  the  cuftom  of  London^  any  citizen  being  a  freeman  of  DoQ.  & 
London^  and  being  refident  there,  and  taxable  to  fcot  and  lot^  |*?j*  *'  '*'• 
may  by  will,  in  writing,  devife  his  lands  lying  (a)  in  the  faid  city  103.  Bro. 
in  mortmain,  notwithftanding  the  above  (latutes.  Cuftms^  7. 

pK  iS.    45  Ed.  3.  %6.    Roll.  Abr.  556*     [{a)  But  he  cannot  fo  devife  lands  lying  9Ut  of  LenJatim 
I  Br.  Ch.  Rep.  409.] 

Alfo  (tnce  the  (b)  (latute  of  charitable  ufes,   it  hath  been  Hob.  136. 
holden.  that  a  devife  to  the  principal,  fellows,  and  fcholars  of  V^^*g^ 
yefiii  College  in  Opcfordy  and  their  fucccflbw,  for  maintenance  of  a  ^^^  ** 
icholar,  is  good,  though  fuch  devife  had  been  mortmain,  by  the  {h)  43E]if. 
ftatute  23 //.  8.  «/.  10.  ^^^r^"';* 
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58o  Charitable  (^fetf  ami  ^ottmairir 

(C)  What  is  a  good  Charitable  Ufe  ^thintk 
,  43  EIi%. 


KJ^jsBif.  ^pHE  ftatulc  43  E&c.  ^ap.  4.  caaOs,  «  That  the 
lioElj*,  *'   empowered  by  the  lord  chancellGr  Jball  inquire^  &C.  tf  I 

c  5.  *  *'  /if  lands^  &c.  ^iWi  /|y  Hvcli-difpofid  people^  for  relief  of  api 
1  Co.  14*  **  impotent,  and  poor  people ;  for  maintenance  of  fick  ai 
Tfaata^r*  ^*  naaimed  foldiers  and  mariners,  fchools  of  leanuDg,  fa 
poficion  to  *'  fchools,  and  fcliolars  of  univerfities ;  for  repair  of  bii^ 
anyoftbore  "  ports,  havens,  caufeways,  churches,  fea-banks,  and  hp 
nod^tti^t  "  waya;  for  education  and  preferment  of  orphans ;  for,  or » 
day,  without  **  wards  the  relief,  ftock,  or  maintenance  of  houfes  of  cgru 
sDriiccacc,  c«  tkmj  for  marriages  of  poor  maids;  for  fypportatioa>  ad 
Sbi^lqgtbe  ''  ^^^  ^^^P  ^^  young  tradcfmen,  handicraftfmea,  and  peda 
ftatotes  of  **  decayed,  and  others  \  for  relief  or  redemption  of  pnibos 
sonmain.    €i  or  captives,  and  for  aid  or  eafe  of  any  poor  inhabitants  1  «■ 

<<  ceming  payment  of  fifteens,  fetting  out  of  foldiers,  and  0^ 

<«  taxes." 

In  the  condrudlion  of  this  (tatute,  it  has  been  holdeo, 
Diike*t  That  lands,  ts^c  given  for  the  building  of  an  hofpitai,  forv 

Clur.  109.    relief  of  poor  people,  is  a  chariuble  ufe  within  the  equity  of  * 

ftatute. 
X>ofc^t  So  for  the  building  of  a  feflions-houfe  for  a  city  or  cana^i 

Char.  ioy.   ^  making  of  a  new  or  repairing  of  an  old  pulpit  in  a  chtmii  * 

the  buying  of  a  pulptt»cuffaion  or  pulpit-doth,  or  the  fedogdl 

of  new  bells,  where  none  are,  or  the  amending  them  wiieretk] 

are  out  of  order. 

PofJu  119*       It  feems  fettled,  that  money  given  for  the  maiotenaooeof^i 

^^^       |>reaching  minifter,  though  not  a  charitable  ufe  (a)  mcnHonw  t 

Cbv.  109.    the  fbtute,  yet  coipes  within  the  equity  of  it  \  ioxfummi^^ 

S.C.  iVea.  qtut  pto  religione  facit. 

3»f.    (*)A  '       '^  *        -^  _ 

gift  of  Undsy  ^€,  to  a  chaplain  or  minii^er,  to  cdcbratc  divioc  lervico.  ia  neither  wlhia  w'"^ 
meaMOg  of  this  ftatnte ;  for  it  was  on  purpofe  omitted  ia  the  peinHftg  of  the  aft,  let  the  gifo  "J^J^ 
be  employed  ia  pnrpofes  grounded  on  charity,  might,  in  change  of  ttmct  coatrvy  tothe  nM  *l 
ha coDfifcatcd  into  the  king*s  treafary  ;  for  reTigion  being  variable,  according  to  the  ptofa**!;. 
cecding  princes,  that,  which  at  one  rme  it  bdd  ibr  Mthodox,  may,  at  another,  be  '^'f'lr] 
^cfftitiovs  \  and  then  fuch  landa  are  fnrfeJted,  aa  appears  by  the  ttamm  of  t  £d*  6.  c  14*  ^' 
Moor*!  Riading  on  the  Statute  43  £lis.  c.  4. 

^▼cn.  317.      But  if  a  fchool-houfe  is  ere£^ed  by  the  voluntary  coat 
of  the  inhabitants  of  A*  on  the  wade  of  the  lord  of  tbc 
and  the  lord  enfeoffs  tmflees,  in  truft  that  the  inhabitants 
may  for  ever  have  a  ichool,  as  of  the  gift  of  the  kurd  of  ^ 
nor ;  this  is  not  a  free*fcliool,  and  fo  not  a  charity  "^^ 
ftatute  of  43  JS/fz.,  for  which  the  mhabitaats  have  zv^^^ 
in  the  attorney-general's  name. 

'«v«a.  3)7.      So  if  the  lord  of  the  manor  fhould  ere£t  a  mQl,  and  cofl^ 
to  truftees,  to  the  intent  that  the  inhabitants  might  have  tfe^ 
venience  of  grinding  therci  this  would  not  be  a  chaiitj  ^ 
xhx  ftatute. 
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t Augmentations  made  by  ecdefiaftiad  petfens  to  fmall  ticar* 
gcs  and  coracics  under  the  aft  of  29  Car.  2.  r.  &.  are  to  be  ^•^•^  ^* 
onfidered  by  $  7*   of  that  z€tf   as  charities  within  the  intent  %yS^^^ 
F  ftat.  43  £liz,;  therefore  an  information  may  be  filed  in  the 
tme  of  the  attorney-general  to  eftablifli  a  right  to  a  curacy  jb 
agmented.] 

D)  What  is  a  fuperftitlous  Ufe  to  whkh  tfa«  King 

is  entitled. 

^  Superditious  ufe  is  defcribed  to  be  where  lands,  tenementS|  4  Co.  104. 
•*  rents,  goods,  or  chattels  are  given,  fecured,  or  appointed,  ^^i^togg 
)T  and  towards  the  maintenance  of  a  prieft  or  chaplain  to  fay  r,7*iSL 
iaf8(ii);  for  the  maintenance  of  a  prieft,  or  other  man,  to  pray  162.  |»L  u 
wr  the  foul  of  any  dead  tnan,  in  fuch  a  church,  or  clfewhcre ;  '^l^r"** 
»  haye  or  maintain  pcrpetuafl  obits,  lamps,  torches,  is^c.  to  be  [j^^g^  ^""^ 
fed  at  certain  times,  to  help  to  fave  the  foids  of  men  out  of  durinble 
iii^tory ;  thefc,  and  fuch  Kke  ufcs,  are  declared  to  be  fuper-  ^"^on 
kitious,  to  which  the  king,  by  force  of  feveral  (i)  ftatutes,  and  1^,/^. 
Is  head  of  the  church  and  ftate,  and  entrufted  by  the  common  ingfortfae 
iw,  to  fee  that  nothing  is  done  in  maintenance  or  propagation  f^ j?  *^ 
if  a  falfe  religion,  is  entitled,  fo  as  to  diredl  and  appoint  all  fach  to'bi'J^ 
^9  to  fuch  as  are  truly  charitable.  fonned  by 

L  ,  itfing  the 

orvlce  accordiog  to  the  litorgy.  Co.  Lit.  95.  b.]    (b)  FlJe  i  £•  6«  c.  14.   15  llich.  %.  c.  5.  23  H.  S. 
!•  10.    37  H.  c.  4« 

And  all  limitations  of  land,  tsfc.  in  fee-tail^  for  life  or  years^  DiijEe*t 
o  any  of  the  above-mentioned  ufes,  are  faid  to  be  fuperftitious,  ^^^'  <^ 
md  to  beloAg  to  the  'loing,  who  is  to  dlre^  and  appoint  them  in 
^m  genir£,;  fo  that  they  cannot  vevert  to  fhe  donor^  his  heirs  or 
Kprefentatives,  during  the  time  that  they  were  to  continue  to  the 
purpofes  aforefaid. 

So  if  lands  be  given  on  condition  to  find  a  prieft,  &r.,  though  4  Co.  iqi^ 
IK)  prieft  be  found,  yet  this  is  a  fuperftitious  ufe,  to  which  the  S"*"**^ 
Iting  is  entitled.  Ch«r.io6* 

But  if  there  be  a  charitable  ufe  intermixt  with  the  fuperftitious  4  Co.  104. 
tfc,  fp  that  they  may  be  diftinguiflied,  the  king  fhall  have  only  Rjj!"'* 
lb  much  as  is  limited  to  the  iuperftitious  ufe.  *  '^ 

It  was  found  by  tnqueft,  that  A.  devifed  to  J.  S.  and  his  heirs  ^aik.  i6s. 
Afolutcly,  without  a  trufts  that  he  did  it  for  the  good  of  his  5^'^** 
bnl  *,  and  that  the  devifee  owned  that  this  eftate  was  not  his,  but  udy  p^cu 
bebnged  to  God,  and  bis  Saints :  the  court  of  Kwg's  Bench  heldj  «<»<t^ 
wat  this  could  not  be  ayerred  to  be  a  fuperftitious  uii^  by  reafon 
of  the  ftatute  of  frauds  smkI  perjuries ;  and  faid  that  a  moni  fliight 
now  take  by  purchafe,  and  feemed  to  think  fo  of  a  nun :  but  ail 
Information  being  exhibited  in  the  Exchequer,  for  a  difcovery^ 
and  that  an  application  might  be  made  of  the  devife  to  a  ufe  truly 
Piaritable,  it  was  holdeh  uere^  that  the  ftatute  of  frauds  did  not 
i>iad  the  king  •,  that  he,  as  head  of  the  commonwealth^  is  en^ 
i^ti  and  empowered  to  fee  that  nothing  is  done  x»  the  difl»eri«> 
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fon  of  the  crown,  or  the  propagatioQ  of  2  £alfe  religion,  ndto 

that  end  entitled  to  pray  a  dlfcovery  of  a  truft  to  a  fupedbiaK 

ufe  \  and  that  this  being  a  fuperftitious  ufe,  the  kikig  flnll  osk 

it  to  be  applied  to  a  proper  nie. 

Vt  Cofta  [Where  the  devife  is  to  a  fuperftitious  ufe,  and  made  void  If 

Ambl^i^.  Ilatute  ;  or  to  a  charity,  and  made  void  by  the  ftatnte  of  not- 

Per  Lord  '  main  i  there,  it  (hould  belong  to  the  heir  at  law,  or  next  of  kb: 

Hardwicke.  but  whcrc  it  18  in  itfelf  a  charity,  but  the  mode  in  which  itkti 

be  dlfpofed  b  fuch,  that  by  the  law  of  Englaftdj  it  cannot  take 

eiFe£t,  as,  for  inftance,  where  it  is  for  the  promoting  of  a  idfin 

adverfe  to  chriftianity;  there,  the  crown  by  fira-manual  (fircM 

to  the  attorney  general,  may  give  orders  in  whatchaiitaUenai' 

ner  it  (hall  be  difpofed.] 

Veni.ft4S.        A.^  beinff  a  beneficed  clergyman,  devifed  600/.  to  Mr.^s^i 

c"^'^  •    ^^  ^  diftnbuted  by  him  among  &xtj  ptous  ejeffed  muuftertfWi 

Baiter.  De-  ^ddcd,  that  he  did  not  give  it  to  them  for  the  fake  of  dieir  b» 

cieed  by       conformity,  but  becaufe  he  knew  many  of  them  to  be  pioosao' 

Ktt*r^I!*  8^^^  tncUf  and  in  great  want :  he  alfo  gave  Mr.  Baxter  20L,  a* 

this  dMfee*^  2q/.  to  be  laid  out  in  a  book  of  his,  entitled,  BaxU$'s  Cdt^i^ 

watreverfcU  Unconverted:    and  this  was  holden  a  fuperftitious  ufci  vliid) 

by^'e  Lo^f  ^^ough  void,  yct  the  charity  is  good,  and  fliall  be  apjW « 

Commir-      eodenp  generet  and  it  was  decreed  tor  the  maintenance  of  adap- 

rionen.        lain  in  Chelfea  college. 

aVem.  105.  ^  o  -  . 

[It  was  reverfed  on  the  ground  of  its  not  being  a  TuperlKtkms  ufe :  but  nothing  fiid  as  to  (k  !*■ 
keeper*s  opinion,  that  the  power  of  direding  came  to  the  crown,  if  tbe  tnift  was  notfafpoiokkai 
cbarUabJe  ufe.— >That  charitable  gifts,  in  favour  of  Proteftant  dU&nten,  are  good,  uwrn^hs^'^ 
toleration  %€t,  unqueftionable*    %  Ves.  »75.     3  P.  Wms.  346.] 

aVcm.2«6.      A,y  by  will,  charged  his  cftate  with  an  annual  fumferw^ 

Attomi^?*'  maintenance  of  Scotchmen  in  the  univerfity  of  Oxon^  to  be  fe 

General  and  i^to  Scotlandy  to  propagate  the  do£trine  of  the  church  of  J5g»* 

Cuiiis.         there  5  and  prejbyteries  being  fettled  in  Scotland  by  aft  of  ^ 

ment,  the  queftion  was,  Whether  this  devife  ihould  be  W 

and  fo  fall  into  the  eftate  and  go  to  the  heir,  or  (hould  be  appW 

cypres  ?    But  the  matter  doth  not  appear  by  the  report  to  1)»5 

been  determined* 

(E)    How   Charitable  Gifts  and  Difpofitlons  lia« 
been  conftrued  ;  [and  how  far  favoured  inEqui^'J 

Dukc*s  /^UR  chancellors  have  been  very  liberal  in  dicir  confti«3io|^ 
ChAr;ic9,  v>  as  to  charitable  difpofitions,  fo  as  to  make  thcmanfwcf  oj 
unifori^ic  intention  of  the  donors,  and  for  that  purpofc  have  difpcnfcd^ 
of  a  court  of  fcvcral  ccrcmonies  required  in  other  grants;  and  therefore  rf  ^ 
equity,  be-    j^g^^  holdcn,  that  an  appointment  to  a  charity  without  hff\ 

fore,  at,  ana    -.^  '  ^.**i  ' 

after  thifta-  f^ifioj  ^^  attornment,  xs  good.  ^ 

tuce  of  ElJMbelh,  hath  been,  that  where  the  ufes  are  charitable,  and  the perfm  bath,  «»'*vyj'J[ 
fower  to  CiKvey,  it  wHI  aid  a  defe^ive  conveyance  to  fuch  ufea.    Per  Lord  Henlcyj  ^^*5i<tefe« 
Kep.  90  —Where  a  donor  hath  cxprefled  himfeif  fo  obfcnrely,  as  to  leave  it  quite  ^°"*^*^Jr^  It 
intended  to  give  a  principal  fooi  to  a  charity,  or  only  the  intereft  nDdjuodttce  of  it)  acotft«^<^' 
fccms,  will  notconJ&ne  it  to  the  latter.    2  Atk*  3^S.]  Cq 
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80  a  deed  of  bargain  and  fale  to  a  charitable  ufe>  though  not  precede 
good  by  27  H.  8.  r.  i6.  for  want  of  enrolment^   yet  (hall  be  chaa.391. 
jgood  as  an  appointment  within  the  ftatute  43  &iz.  c,  4. 

So  if  copyhold  lands  are  dvifed  to  a  charity,  they  ihall  pafa  Doke't 
vithottt  any  furrcnder,  and  Ihall  bind  the  heir,  but  the  lord  fliall  ^^^*  x^* 
not  lofe  hi.  fine.  [I'^X^ 

ifacre  are  prior  ISaiitatiuks  of  the  copyKoId  to  feveral  perfoQa»  a  court  of  c^ity  wiU  aot  lotcrt'ere  ia  £»• 
VMir  of  a  charity.    Atcoraey-Gcaenl  ▼•  Lady  Downing^  AmU.  573*] 

•    Tenant  in  tai)>   without  levying  a  fine  or  furring  a  reco-  Duke's 
>ery»  may  devife  to  a  charity,  and  fuch  difpofition  ihall  be  good,  ^^^-  "^« 
•by  way  of  aj^ointment  within  the  ftatute  43  Elix*  c.  4.,  which  \^  k°  pk^' 
'being  lubfequent  in  time,  hath  fo  far  repealed  and  abrogated  the  ccd.chan. 
ftatute  de  donis.  39o-  2^*  ?• 

[If  a  devife  be  to  a  charitable  ufe,^  though  the  obje£k  be  not  in  Attorney. 
"^e^  and  though  it  depend  on  the  will  of  the  crown  whether  it  ^^jJ^^JiJ 
ibal]  be  ever  called  into  exiftence,  equity  will  eftablifli  it.  milm^ 

more,  134.    Ambl.  571. 

An  appointment  to  a  charity,  made  precedent  to  the  ftat.  of  Smith >. 
'  Eliz.j  and  fo  void,  was  holdfin  to  be  made  good  by  the  ftatute.]  ^  ^^^^ 

But  if  A.  devifes  lands  by  will,  not  duly  executed  within  the  aVern.  597, 
ftatute  oi  frauds  and  perjuries ^  fuch  difpoution  is  void,  and  can-  Saik.163. 
not  operate  as  an  appointment ;  for  the  ftatute  oi  frauds  is  fubfe*  prec^/  ' 
quent  to  the  43  JS/iz.  c,  4.;  and  requires,  that  aU  devifes  of  lands,  cban.  270* 
(sfc.  (hould  be  in  writing  duly  attefted,  £5V.,  without  making  any  39o-    [But 
exceptions  as  to  charitable  difpoGtidns.  IbJd^^S^ 

iKoe  funendcred  to  the  vfe  of  a  will,  and  dertJed  in  charity,  Lord  Hardwicke  held  the  will,  though  not 
iigned  in  the  laft  (heet,  and  without  witnefles,  to  be  a  good  appointment  of  the  eftale  for  the  charity, 
iiAder  the  ftat.  43  Elis.    Attorney*General  v.  SawtcU,  a  Atk.  497.] 

Alfo  if  an  infant,  lunatick,  or  feme  covert,  by  will  or  deed,  Duke^s 
give  any  thing  to  a  charitable  ufe,  it  Ihall  be  void  in  the  fame  ^v*  y<'« 
manner  as  all  other  a&i  of  theirs  are.  ^''  ^^* 

But  cbcfes  in  oBion^  as  ftatutes,  bon4s,  fsfc^^  though  not  aflign-  l>uke*a 
able  at  law,  yet  a  gift  of  them  is  good  $  as  an  appointment  to  a  ^^^*  79« 
charity. 

Alfo  if  lands  are  given  to  churchwardens  of  a  pariih,  to  a  Duke^a 
charitable  ufe,  although  the  devife  be  void  in  law,  they  not  being  ^^'  ^^ 
a  corporation  capable  of  taking  lands  in  fuccefhon,  yet  they  (hall  ^^^^^ 
be  capable  for  this  purpofe.  [Where  a 

conveyance 
«ns  to  cettaio  ofiicert  of  a  corporation,  and  not  to  th«  body  corporate,  equity  fopplied  the  defeA.  i  BI« 
Rep.  91.]  A  devife  to  the  prindptd,  fellowt,  and  fcholars  of  Jipu  CoUigf  in  Oxford^  and  their  fuc 
ceObrt,  for  maiotenanca  of  a  fcholar,-  it  good,  and  they  ihall  be  in  nature  of  tnifkes  for  thia  purpofe  ) 
thoagh  before  4^  Elii .  c.  4.  foch  difooGtion  would  have  been  mortmam,  by  ^  H.  9«  c  io«  Hob.  136. 
Uv.  X84.  S.  P. 

So  where  ap  impropriator  deyifed  to  one  who  ferved  the  cure,  »Vait.  349. 
and  to  all  that  fliould  ferve  the  cure  after  him,  all  the  tithes  and 
other  profits,  (sTr.,  though  ^e  curate  was  incapable  of  taking 
by  dus  devife,  in  fuch  manner,  iox  want  of  beipe  incorpo* 
^te,  and  having  fucceflion ;  yet  it  was  holdeo^  that  t^e  heir  of 
^e  devife^  fliQuld  be  fcifed  in  truft  for  thp  ci^a^  fox  the  time 
being, 

P  p  4  Where 


5^4  CtatttatU  CireK  anil  9^octmakL 

Didie't  Where  there  hath  been  an  uncertainty  in  the  ddcngAm  cf  ih 

CYat.  Its.  peribns  to  take,  the  courts  have  been  very  liberal  in  tfacir 

3i2m'9  tions;  as  where  a  derife  of  lands  to  a  charitj  was  to  a  ooqi 

cdu   $•  by  a  wrong  name ;   as  to  the  mayor  and  chamberlain^  iniLai 

"^  of  the  mayor  and  commonalty* 


civcat'ttBraUT  to  a  p«riii»  it  was  boldea,  that  U  muft  be  iate^eJ  to  die  poor  of  tbe 

Ca.  1 14«     So  «|Kra  laadt  were  deviled  to  ^.  for  life,  remaiiider  to  the  cbvch  of  Sl^j§mdnw'%g  &»• 

^«f»,  it  was  baMcflt  that  tbe  padbn  of  the  church  iiooU  have  this  mnaiadrr.     I>«ke*»  Chv  ii^« 

e»  ai^cj  to  tbe  poor  Inhabitanuof  Saaot  Ltomgrd,  SboredUth^  wat  deened  to  fo  totke  poorwr  leei*- 
aloit.  Attorney-Gcncnl  v.  Clarke,  Ambl.  422.     So  whpc  a  legacy  was  imm  f  (Sc/^.  ibcoaat 
direOcd  it  to  be  giten  to  the  poor  Fremeh  rafugecs,  it  appeariiif  that  the  teflator  vas  a  Frmct  luye. 
Actomey-Gcactal  ▼.  Raacc,  cited,  liW.     So  wbetc  a  befaeft  was  Air  the  benefit  of  poor  rfilSagiif  m- 
piften  liYiiif  io  any  of  the  coonties  of  B^Uadt  it  was  holden  to  be  good  i  mAtt  heag  m  praaf,  As 
tboe  af«  three  difttnd  focietie*  of  diflenters,  and  that  (oUcdioos  are  c^de  for  the  poor  miwiArw  ef  e«^ 
h  was  diceAcd  to  be  lb  applied.    Walker  v.  Chiids,  Ambl.  524.     If  the  gift  Is  far  tiK  poor  of  kj 
city,  aotf  other  parilhcs  are  aftenranis  admitted  within  the  pfccinOt  of  die  dty,  aad  a6^s±  Juesj; 
t^  poor  of  the  pari  flies  admitted,  ibatl  have  a  piapottiop  of  the  charity.     Attoney-Ocnerai  «.  Cop. 
Rocbcte,  Finch.  194.     A  lepcy  of  5/.  was  beqoeathed  to  the  poor  of  two  bofpiulx  in  CM^trwm^ 
inm'"C  tham  ^  aod-,  by  a  codicil,  an  aaooity  of  ^  La  mil  mad  tn^try  tht  h^ffitah .-  it  appearit  g  ths  !ftc 
teftatiix  lived  at  Cmrnttrbury  many  yearSt  and  died  there  \  and  that  Ik  had  takea  aocicc  by  her  ai^ 
of  two  Cstiftrhmry  hotpitds ;   the  charity  was  holdea  sot  to  be  void  for  nncertaiaty,  bar  ta  haae  feoa 
inteadcd/ir  all  tbe  btffasis  in  Csmttrbwrj  ;  bat  not  to  CKtend,  as  was  prdU,  to  an  bo^tal  abatf  a 
mik  oat  of  Cmmttrh^ry^  thoogh  ftiaoded  by  the  lame  archbilhop,  and  gowmcd  by  the  lame  fttA 
llaAoa  ▼.  Matters,  1  P.  Wau.  4^15.     Oec  Peaniag,  aiS^rmWrn^drnt  and  Ipvcsal  odier% 
ta  a  charity-fckBol  thete,  of  twelve  boys  and  girls,  which  foblcriptiea  was  only  dw.iag  the 
the  bimfsniMi      Peaaiag»  pleafed  with  iedng  thefe  children*  dedaied  he  woold  lesvcf  llicm 
at  his  death :  there  was  akC>  a  ftea-fchool  ta  the  fame  town  j  and  Pcantng  made  his  ynll,  P^f^ 
«<  coo^  to  the  charity- fchool.**     Lord  Cbaacdlor  Parker  faid,  thar  dsoagh  the  fice-fckool  be  a  ci#- 
riry-iciMf  $  yet  the  charity  Ichool  far  boys  and  giris  went  piore  fTommonU  b«  that  him  :  as^,  ai  tie 
tAinx  wto  faod  of  the  tettr,  aad  dedarpd  1^  wot^  fearc  diem  a  legacy  ;  thovfarc,  aAiaf,  ana  apt  Ae 
tiu  fthwlj  wm  entitled  thertto.     Attorney- General  v.  Hadfbo,  i  P.  Wms.  674.     A  fnaa  af  mooEp 
vm  fcfyirtl*#iii  to  be  diftribated  every  yvsr,  on  certoia  da}s  to  the  poor  of  rhe  pari&  of  I,,  aile 
m,aij  of  Jf.,  ia  which  ooonty  there  was  no  foch  yw^  ;  bat  there  wns  hi  the  coaacy  «i  MKz  ibecBOK 
LJabliiwd  the  will,  becoufe  it  appeared  that  the  tdUtor  aa&  bom  there,  aad  that  boA  be  aad  hiafiaa 
lif^  lai  diei  there.    Oaca  v.  Bean,  Fmch.  395* J 

«adu  35>  {Nod  Lord  Carrom^  fbmnerlj  ambaffiidor  hnp  firom  the  States 
G^cral,  being  finfcd  in  fee  of  a  gTe;tf  houfc  in  Lam^J^  ^^^^ 
Carromicmje^  and  the  lands  diercto  belonging  called  the  Paii^ 
and  having  built  an  alms-4iottfe  in  that  pariSi,  wherein  he  placed 
fcven  poor  women  of  Lam&etiy  of  fixty  years  of  aee  and  upwards, 
whilil  he  liyed,  and  appointed  4/.  to  be  paid  to  mem  every  yea* 
quarterly,  did,  in  order  to  eftablifli  tb^  (uat  as  a  pcipt^iul 
charity,  by  his  willy  charge  the  prcmifes  with  28/.  per  amn.,  to 
be  dulr.buted  equally  ^moogfrx^en  poor  mmua  i  and  direQed  tint 
vhen  one  or  more  of  them  died,  their  places  (hould  be  fuppNcd| 
at  the  appoiatment  of  the  owners  of  Cmrrm-boM/e^  by  other  poor 
women,  who,  as  it  was  fuggeftcd,  and  as  had  always  been  the 
c^"::  during  his  life,  he  intended  {honld  be  poor  women  of  that 
psrlib*  It  sppcarctl  that  the  owners  of  Cfomm-bmje  had  for  feme 
r^me  p^id  the  chiinrr,  but  of  late  had  icfofed,  fo  that  it  was  be^ 
ccmc  in  arreur  \  utiihcr  did  thq^  fiU.op  tlic  vacant  places,  pic- 
ter.dirg  th«t  the  charity  was  not  bayable  in  focoelEon,  there  beio^ 
r.o  fuch  diic£^ion  in  the  will  of  tne  donor,  Sut  only  tofivem  poor 
women  who  were  in  pofleffion  at  his  death  \  or  that  if  it  muft  be 
|uii,  yet  it  might  be  to  odier  poor  women  out  of  any  other 
^arifh  at  their  own  appointment.  A  hill,  therefore,  was  bnwgbt 
againit  the  owners  of  Csmtkimft^  to  hiTC  the  diarity  eftabhlM 

*    foir 


Cfiatitafile  (Otreiat  anD  q^ortmaf  tt.  $Bs 

ftftr,  and  the  arrears  thereof  paid  b^  the  defendants,  and  the 

rowing  payments  duly  made  for  the  time  to  come,  and  the  poor 

omen  to  be  chofen  in  fucceffion  out  of  Lambeth  parifh,  and  not 

It  of  any  other  parifli ;  for  otherwife  the  charity  would  rather 

:  an  ii^ry  than  a  kindnefs  to  Lambeth ;  becaufe,  if  taken  out 

'other  panihes,  Lambeth  muft  maintain  them,  the  4/.  per  aim. 

ing  not  fnfficient*    It  was  decreed  as  prayed,  and  a  charity 

as  eftabliibed  in  .the  hands  of  the  churchwardens  in  fucceffiont 

longh  Qot  give^  b  io  AmGt  words. 

If  a  charity  is  devifed  to  the  poor  indefinitely,  the  king  (hall  Rep.  Tcnw. 

ive  the  difpofal  thereof.  ^?5^ci  * 

Abr.  tit.  Charity^  pi.  7.    See  ace,  Atconey-General  ▼•  Henick>  AoibL  71a* 

A.  Kating  derifed  2  00 A  to  be  applied  to  fuch  charitable  ufes  At(oniqr« 
\  Jie  had,  by  writing  nnder  his  hand,  formerly  dire£^ed,  and  no  f^"*?*  ^* 
idi  writing  being  to  be  found,  it  was  holden  that  the  king  x^f^MAL, 
Krald  appomty  who  gave  it  to  the  mathematical  boys  in  Chriffs 
^^italt  which  was  decreed  accordingly ;  and  that  the  parties 
Duld  be  indemnified  againft  the  writing  referred  to. 
\A*^  by  his  will,  devifed  all  his  lands  and  tenements,  in  the  Cookv^ 
htnt  of  his  fon*s  dving  under  age  or  without  iflue,   to  the  Pj'^'"""^^ 
efehdant  and  four  others  by  name,  for  fuch  charitable  ufes  and  .^^'  '^^ 
inpofes  as  he  ihould  dire£l:  oy  codicil  or  otherwife.    By  his  codicil, 
t  ordered  and  dire6ied,  purfuant  to  that  claufe  in  his  will,  that  the 
Sd  lands  and  tenements  Ihould,  at  the  difcretion  of  his  faid 
nftces,  be  fold  and  difpofed  of,  or  kept  in  their  hands  and  pof« 
Am}   and  that  the  purcliafe*money  aiifing  thereby,   or  the 
SBts  and  profits  thereof,  flionld  be  applied  and  diftributed  to 
Bd  amongit  fuch  perfons,  or  to  and  for  fuch  ufes  or  purpofes, 
I  ftich  niannex  as  he  ihould  by  any  writing  appoint}  and  for 
F«nt  of  fuch  dire&ion  and  appointment,  then  to  fuch  perfon  or 
erfons,  or  to  fuch  ufes  and  purpofes,  as  they  the  faid  tru(lees» 
r  the  major  part  of  them,   or,   in  cafe  ol  death,  the  furvi- 
Dfs  or  furvivor  of  them,  or  the  heirs  of  fuch  furvivor,  ihould 
adge  fit  and  convenient.    The  teitator*$  fon  died  under  age  and^ 
rithout  iiTue*    The  teilator  left  no  directions  by  writing  or  me« 
^orandstm  as  to.  the  application  of  the  eftates  devifed.    The 
mftees  fnfifted  upon  the  beneficial  intereft  in  them  :  the  heir  at 
iw  of  the  teitator  claimed  them  as  a  refulting  trufl:.    But  Lord 
lardvmki  decreed,   that,  as  the  intention  of  the  teftator  was 
lear  in  favour  of  charity,  a  fcheme  ihould  be  laid  before  the 
lafter  for  applying  the  eftate  to  fuch  charitable  ufes  and  pur« 
oCes  as  ihould  aofwer  his  intention|  and  alfo  for  the  application 
nd  diitribution  of  the  money  that  ihould  be  coming  in  out  of  the 
lowing  rents  and  profits,  or  out  of  the  money  that  ihould  ariie 
^  any  future  fale. 

A.y    by  will,  gives  to  Bread Jlreet  ward  200/.,  according  to  BiyliianA 
ir.  *s  will ;  Lord  Hardvncke  decreed,  that  the  money  (hould  Chf*^/* 

e  difpofed  of  in  fuch  charities  as  the  aldermen  and  ipbabiunts  q^^^' 

f  the  ward  ihould  think  moft  beneficial.  *  %  Atiu  239. 

The 


S$6  CbarftsUe  O&0  aiift  ^Sorteafli. 

WMicv.         The  teftator,  fay  his  will,  gave  zmoietfciAc 

wkke^iBr.  ,e0gte  to  fiich  of  the IfUtg-nm  io^UmU  tsim  em 

X^'^*poiiit«    Aftorwardshefbruckotttof  Us  wiUdK 

w»  gifcB  to  coutpry  but  did  not  appoiat  any  odier  eiecotar-    it 

^^^    hj  l^  Tburlewy  that  the  oovit  wmld  appoiat; 

wm.tim'      accordingly  refemd  to  a  mmftcr^  to  wUoh «  the i/im^imhfftA 

funm^gni.  ^  Iq^acy  fliould  be  paid. 

futtsny  vilji 

the  advki  of  IT.  lad  2>. :  at  At  tdbtor^s  deatii,  ^.  C  ood  f>.  wot  aDdeii  j  jet  fSbe  cdbr  Mill 
tbtkncy*  AttanKy^Oonotol  v.  Hklmmi,  a  Eg.  Oiu  Ahr«  dt»  €%m\tj^  y.  i4>  8«^  whcKairffe 
%ni  jntn  $oV.F%»  hth  dwHaUe  nib  at  b«  iliosU  appoKnt.  feoHMioMHf  pair  do^f^^^^ 
«d^.  r.  wm  thelUedme  ol  the  tdkatrix,  yet  the  charity  wai  foaaiaed,  avd  cBBcanai  hf  fhtcML 
]ifli|i)d|fev*TbaGkinU,  3Br.Ch.Ca<;5X7.    See  Wbeekr  v.  Sfaotc,  MoC  sSS.  301.  a«r. 

Ationqr.  Sir  GaofjTT  Downing  devifed  an  eftate  to  tniflecs  tot  the  poipofc 
ygf;^]^*  of  founding  a  college ;  and  dktEtcd  them  to  fiofin  a  pfaa  far 
hUaSS^  the  goremment  of  it :  the  tmftees  died  in  tiie  teftam's  Bb- 
^75*  time }  and  Lord  Camden  held  the  heimi  at  law  ewtirlcd  ts^Ae  omr 

dud  of  the  charity. 
Attaney*        IF.  left  money  to  be  diftribiited  in  chaiky  at  die  cEfcactioi  rf 
^^jf'^VX.  ^  ^^^^^^  executors,  one  c{  whom  died  benne  the  mSmmtim 
^^^        was  filed.    Lord  HardwUhe  held,  dial  this  not  beaxig  a  baic  as- 
diorityy  but  coupled  with  an  intmft,  fiirmed  to  the  odier  tss 
executors :  but  that  the  executors*  in  diis  caie,  cooU  oot  dirife 
the  charides  into  diree  parts,  and  each  executor  nmninatr  a  tW 
abfoluteljr,  becaufe  the  determination  of  the  pnyeiij  <£  eicif 
obje£l  was  Idt  by  the  teftator'  to  the  diiedkm  of  aft  ^  cs^ 
ecutors. 
Atttnqr-    '    Archbifliop  Seeker^  anumg  many  charitabk  kgacieSt  gise  as 
^?^  T*    his  truftees,  die  defendant  and  Dr.  SfinUn^  fiooe  dead,  loool 
c^^       ftock,  for  the  purpofe  of  eftabliihiM  a  biiliop  in  his  majdft/s  do- 
i£.ch.     minions  vajinurioff  and orderedf  tnat if  anj charity  to  wank 
^444*      had  pven  a  legacy,  flionld  no  longer  (iibfift,  fiich  legacy  flwaU 
fall  into  the  refidue.    It  was  contended^  diat  there  bciiw  as 
bifliop  in  tfaofe  paru  of  Jmerioh  wx  any  likelihood  that  «s 
erer  would  be  one»  die  legacy  was  wnd,  and  fell  into  the  i^ 
fidne.    But  by  Lord  Tbmrhw^  the  money  mnft  icnsain  in  omiw 
dn  it  (hall  be  leen  whedier  any  fuch  appointment  IhaU  t^ 
phico. 
j^  iM  Archbifhop  Sithr  alfo  gave  loooA  to  be  hid  out  npoo  21990* 

Ing  parfimage-houfes.    The  counfel  for  the  Biihop  of  Cb^  &d| 
that  the  archbifhop's  other  truflee  being  dead,  the  fideftioo  d 
the  obie£h  belonged  to  his  client  alone.    But,  by  Loid  Thmrkm^ 
it  muft  be  referred  to  the  matter,  and  propoiaJs  of  proper  otjedi 
be  laid  before  him. 
WwfaBORT.      The  teftator  gare  200/.  to  the  ooqmiadon  of  ^Jtna^iBm^ 
^^  ^^!?n*  ^  augment  poor  livings,  and  direded  his  executors  to  divide  tk 
X?.        rcfidue  of  his  pofonal  eftate  into  dirce  parts,  and  to  pay  «e 
Bounty,       third  either  to  the  ooiporatioa  of  j^  Jnnis  Bamtj^  or  die  ib* 
A?*>*vj3*-  dcty  for  propagating  the  gol^,  and  anodier  third  to  focncpuUsi 
\^!\yi^    charity.    The  I^acy  to  die  corporadoo  of  ^  ^<<«^ 
aou  &.C.    holden  to  be  void,  as,  by  the  rules  of  that  ii^tBtion,  it  aiai 

have  been  laid  out  in  hntb.    The  kgacy  which  was  given  m  tk 

iame 


Quue  diatity^  or  to  die  fociety  for  propagating  die  gofpel,  was^ 
»a  the  fame  account,  ordered  to  be  paid  to  the  latter.  And  the 
legacy  to  fome  publick  charity  was  declared  to  be  good,  but  that 
^e  executors  ought  to  difpofe  of  it  under  the  eye  of  the  oourt^ 
and  therefore  were  to  prppofe  a  charity  to  the  mafter.J 

If  one  difpole  of  lands  worth  lo/.  a  year,  to  maint^us  a  SC^^rso. 
preacher,  fchoolmafter,  and  poor  people  in  Dealy  and  the  lands  ^^oaiof 
after  come  to  be  worth  loo/.  a  year,  it  muft  be  all  employed  to  ^  t^ 
lacreafe  the  feveral  charides.  thepr^n^f 

:  lands  in- 

bfcniijigi  the  rents  fliaU  be  nifed^  and  laid  oat  in  augmentation  of  the  charitr*  See  arc.  Duke's  C6^* 
HtsbU  Ufttf  71.  III.  [ Attorney- Qenrral  ▼•  Mayor  of  Coventry,  a  Yen*  397.  ft  Br.  P.C.  23^ 
S»  C.  Where  lands  were  fet  at  an  under- value,  and  bad  been  for  a  long  tisne  To  enjoyed  ^  xheleale  was  fee 
■fide,  and  the  tenant  decreed  to  pay  the  arrears  of  the  rent  according  to  the  full  value.  Bevecly  v.  Far* 
icr»  a  Vem.  414.  If  there  are  feveral  ufes,  the  court  is  not  bound  to  diie^  chat  they  fliall  all  he  aug- 
mented proportionably ;  but  may  ufe  its  discretion  as  to  the  method  in  which  tSiefurpltta  ihaU  he  dlAri* 
^aitied.    AmhL  29Z.J    Pieced.  Chan.  2a  $. 

If  in  tlie  conftitutions  for  founding  an  hofpital,  it  be  ordained^  ftVem.  59C. 
ilut  no  leafe  ihould  be  made  for  above  twenty  years,  and  the  7^6,  S.P« 
rent  not  to  be  raifed,  nor  above  three  years  rent  taken  for  a  fine, 
diough  the  tenant  of  the  hofpital  lands  is  entitled  to  a  beneficial 
|eafe  upon  renewal,  yet  this  conftitution  is  not  to  be  followed  ac- 
cording to  the  letter ;  but  as  times  alter,  and  the  price  of  provi- 
^fions  increafeth,  fo  the  rent  ought  to  be  raifed  in  proportion. 

Where  ^.,  feifed  of  a  manor  of  the  yearly  value  of  240/.,  de-  Show.  p.c. 
Tifed  feveral  legacies,  and  particularly  to  his  heir  at  law  40/.,  **•    f^ 
and  then  added,  tiat  being  determined  to  fettle  for  the  future  ^  after  ner^  y. 
the  death  of  me  and  my  wifty  the  manor  of  Y*^  with  all  lands y  woods ^  JohoiiM^ 
and  appurtenances^  to  charitable  ufes^  I  devife  to  M.  and  N,,  upon  ^!^1^^ 
truft^  that  they  fball  pay  yearly  and  for  ever^  feveral  particular  fums  Goi^dv. 
f»  charitable  ufes,  amounting  in  the  whole  to  120/.  per  ann.;  and  SpaHu»i/. 
gave  the  truftees  fome  thing  for  their  pains ;  there  oeing  an  over-  ™JcJjJ^ 
plus,  it  was  decreed  to  go  in  augmentation  of  the  chanties,  it  v.  Tonna, 
appearing  to  be  the  teftator's  mtent  to  fettle  the  whole  manor^  aVez.jun 


and  that  the  heir  (hould  have  no  more  than  40/.  Ca.*oi.^^ 

S«  C    Thefe  dccifions  have  proceeded  upon  the  manifeft  Intention  of  the  donor,  that  the  whole  fhooU 
%e  applied  to  the  charity  t  if,  therefore,  it  turn  out  to  be  more  than  adequate  to  the  number  of  ob- 


jdSti  for  which  it  may  have  been  originally  provided,  it  muft  be  difpofed  of  to  fimilar  purpofes*  Au 
torxiey-General  v.  Earl  of  ff^mchelfea,  3  Br.  Ch*  Rep.  373.  Where»  indeed,  the  objeA  of  the  donor  it 
definite,  and  that  cannot  take  place,  the  court  will  not  look  for  another  obje^,  but  let  the  property  go  to 
the  next  of  kin,  or  the  heir  at  law.  Attorney.  General  v.  Bilhop  of  Ox/br^,  i  Br.  Ch.  Rrp.  444.  S« 
.Where  a  teftator  difcovers  no  general  intention  beyond  that  fpecified  in  his  will,  and  that  as  difappointed. 
Attorney-General  v.  Gonldlng,  a  Br.  Ch.  Rep.  418.] 

• 

Neither  will  the  courts  fufFer  a  charity  to  be  diverted  to  other  Duk.*a 
ufes  than  the  donor  intended  it ;  and  therefore  where  money  was  ^^'  94* 

fiven  for  the  relief  of  the  poor,  and  the  truftees  laid  it  out  in 
uiidipe  a  conduit,  this  was  holden  a  mifemployment. 

So  where  feveral  diftind  charities'vere  given  to  a  parifh,  viz.  Vem.  42. 
xil,  per  ann.  for  repairing  the  church,. 6/. /^r/i/i«.  for  mending  5j!jJ!''^ 
the  highways,  and  fo  much  to  the  poor,  in  all  40/.  per  ann.,  and 
the  truftees  having  paid  10/.  for  every  day*s  ledure  to  a  leGurer, 
and  laid  out  other  parts  of  it  for  the  fervice  of  tlie  parifli,  but 
not  according  to  the  directions  of  the  donor  \  it  was  holden  by 

4  «»y 


5BS  Ctiadtalile  tSXttt  ann  ^ortmatm 

my  lord  chancellor,  that  if  it  Ihould  be  admitted  that  pariftban 
might  change  and  apply  pan>cfaial  charities  as  thqr  thooilt 
lit,  it  would  deftroj  all  charities ;  and  therefore  ordered,  m 
for  what  was  paid  the  parfon,  diey  flioold  not  be  sUowtda 
farthing,  but  that  for  the  other  payments  they  ihould  be  aSovei 
th€  money,  being  promifcnonfly  paid  for  feveral  yean  before; 
but  for  the  future,  that  it  ihould  be  paid  according  to  die  toas 
of  the  charity. 
AttofMgr*  [One  feifed  in  fee  of  a  manor  grants  a  rent  in  fee  out  of  it,  a 
^Tb^  %  *  charity,  for  the  fupport  of  fevend  poor  perfons,  and  aficrta* 
W»Z'4s*  P^"^  ^^  manor  to  J.  S.  in  fee :  the  nomination  of  die  poor 
perfons  belongs  to  the  heir  of  the  grantor,  and  doth  not  p 
with  the  manor.  But  forafmuch  as  the  grantees  and  owners  of 
the  lands  had  for  upwards  of  fixty  years  enjoyed  the  nommatiaB 
of  the  perfons,  who  had  partaken  of  the  chanty,  the  court  si- 
lowed  to  them  all  the  payments  they  had  made  to  any  of  die 
poor,  tboueh  nominated  by  themfelvcs,  and  would  xuHdifaA 
|iay  diing  that  had  been  already  done. 

Where  truftees  of  a  charity  had  a  difcretionary  power  to  lif 


o^mLn  ^^*  money  on  a  road,  the  court  faid  they  would  not  inteipoft  ta 
^owraofft  ^^^^^p^  them,  unlefs  it  had  been  ihewn  that  thef  had  a^ 
rMvSehooly  corruptly  or  partially  ^  at  the  fame  time  they  would  sot  difioi& 
aVcs.55a.  ^j^^  information,  but  retained  it,  in  order  to  keep  a  handoftr 

them. 

Attamey-         Dr.  Radcltflt,  by  his  will,  devifed  300/-  a-year  to  twopafitt 

Sm^^'    to  be  chofen  by  the  arcfabifhop  of  Canterbury^  and  certain  odier 

%  jtried.  truftees  out  of  Univerfity  College  in  Oxford^  which  fum  he  of- 

J 57.  B«ii*s  dered  to  be  paid  to  them  for  ten  years  for  their  maintenance; 

J^jjrjjj*     five  Tears  whereof  they  were  to  fpend  in  England  in  the  ftwlyflf 

C)rt.  lAtk.  phyuck,  and  the  other  five  abroad.     The  defendant  was  onclo 

5^8.  S*C   chofen,  and  ftudled  here  according  to  the  diredions  of  the  wiB, 

AW^ti^     *"**  ^^  ^^  ^*"^^  ^^  received  his  five  jears'  falaiy;  but  ^' 

C**^:»*'      wards  did  not  go  abroad  on  account  of  the  ill  ftatc  of  his  Mlhf 

(A),  pi*  17.  and  thereupon  in  the  year  1730  refigned  to  the  truftees,  wi" 

accepted  his  refignation,  and  chofe  another  in  his  rooms  ^^^ 

the  year  173^  an  information  was  exhibited  againft  him,  tbstk 

might  account  for  tlie  five  years'  falary  thus  received.    For  w 

ilcfendant  it  was  argued,  that  in  a  late  cafe  which  came  bcfoi* 

the  Houfc  of  Lords,  between  Gaud^  and  Anfis^  upon  an  appon 

their  lonUhips  were  of  opinion,  that  the  word  ntmntenena ^ 

eluded  education  ;  and  tlicrefore,  though  that  word  was  ufw^ 

the  prcfent  will,  educaiwn  muft  be  intended  by  it,  as  irojW* 

a%nd  when  the  defendant  had  fpent  half  of  the  time  in  his  edoa* 

tion  here  in  England^  and  was  prevented  by  ill  health  from  g«J 

abroad,  and  tl^upon  had  lefigned,   and  his  ^^^^^^Z^ 

Veen  accepted,  and  another  chofen  in  his  ftead,  it  was  fuhnntta 


that  the  fffcfent  bill  muft  be  thought  an.unxeafonable  ^°^.   . 
the  lord  chancdlor  was  of  that  opinion,  and  &iaaSA  ^  ^ 
formation*] 
v<m»  5:$%         The  courts  will  not  be  cafily  prerailed  on  to  change  ^  ^ 
of  a  charity,  though  by  the  coafcnt  of  all  the  parties  intercu^i^ 


ft  whtre  A*  devifed  50/.  per  annum  for  a  le£lurer  in  polemical 
r  cafttiftical  divinity^  fo  as  he  was  a  bachelor  or  doctor  in  divi- 
itj>  and  fifty  years  of  age,  and  would  read  five  ledures  every 
enn»  and  at  the  end  of  the  term  deliver  fair  copies  of  tlie 
une»  to  be  kept  in  the  univerfity ;  and  in  default  of  fuch  k£lurer 
le  gave  the  50/.  per  annum  to  — *—  College  in  Oxon^  with  con- 
est  of  the  heir.  Application  was  made  to  mitigate  the  rigour  of 
1^  qualifications,  tftz.  that  a  man  of  forty  might  be  capable, 
bat  three  leAures  may  be  fufficient  every  term,  and  that  if  fair 
opies  were  delivered  in  every  year,  it  may  fuffice :  but  my  lord 
luncellor  refufed  to  intermeddle,  though  no  oppofition  was  made» 
nd  faid,  that  it  was  not  in  the  power  of  the  heir  to  alter  the 
Sfpofition  of  his  anceftor. 

[By  a  private  zGt  of  parliament  for  regulating  Bolton  fchool,  the  ExptrH 
lomber  of  truitees  was  limited  to  1 2,  of  whom  7  were  to  confti-  ?^^ 
me  a  quorums  and  there  was  a  claufe  in  the  afi,  that  if  any  of  q^  j^^*  '* 
be  conftitutions  or  provifions  in  the  a£i  (hould  be  found  incon-  66%, 
cnient  or  impra£ticable,  the  truftees  might  apply  by  petition  to 
lie  lord  chancellor,  who  mieht  in  a  fummary  way,  vary  fuch 
ittiftitution  or  provifions.    It  having  been  found  impracticable  to 
loSLeSt  together  fo  many  as  7  out  of  12  truftees,  infomuch  that 
10  meeting  had  ever  been  had,  application  was  made  to  the  lord 
liancellor,  either  to  increafe  the  number  of  the  truftees,  or  to 
ieduce  the  number  of  the  quorum.    But  his  lordfliip  thought  this 
lot  within  his  jurifdi£lion ;    that,   though  it  might  extend  to 
rarying  by-laws,  or  particular  provifions,  it  did  not  comprize  a 
lower  to  alter  the  general  conftitution  of  the  trutt  itfelf }  and> 
hertfore,  that  the  application  muft  be  to  parliament. 

Where  a  charity  is  fo  given  that  there  can  be  no  obje£ls  of  it,  Attornaj* 
he  court  will  order  a  di&rent  fcheme  to  be  laid  before  it :  but  if  2^^?^'* 
the  objects  may  exift  (a),  though  they  do  not  at  prefent,  it  will  ^  |r.  ch! 
lot*    Per  Lord  Tburlow.    And  where  [b)  the  trufts  of  a  charity  Rep.  z6^. 
Mfe  for  want  of  objeds,  the  charity  muft  be  applied  de  now.      ^^  '^tlLre 

ire  no  periooi  fufficient  to  anfwer  the  dcfcription  of  the  charity,  the  land  charged  with  the  payioent  of 
iht  charity  fliall  not  be  difcharged  in  the  interim,  but  the  money  (hall  accumulatey  and  be  applied 
Mmda  dbe  advancement  and  increafe  of  the  charity.  Aylet  ▼•  Dodd,  %  Atk.  ^38.  [b)  Attorney- 
Sencnl  ▼•  City  of  LondoUf  3  Br.  Ch.  Aep.  171. 

The  coU^  of  William  and  Mary  in  Virginia^  who  were  ap«  3  Br.  Cfa. 
;x>inted  adminiftrators  of  certain  charities,  having  become  fubjc£l  ^^P*  '7i-  ^ 
to  a  foreign  power,  it  was  ordered  that  a  new  fcheme  (hould  be 
laid  before  tne  court  for  the  adminiftration  of  the  charities* 

Whether  a  charity  be  a  publick  one,  or  not,  depends  upon  «  Atk.  S7. 
its  extenfivenefs  ;  not  upon  the  charter  of  the  crown ;  for  this  fj^^^Jj^e. 
can  only  make  it  more  permanent  than  it  otherWife  would 
be.  A  devife  to  the  poor  of  a  parifh  is  a  publick  charity. 
tVhere  teftators  have  not  any  particular  perfon  in  their  con- 
templation, but  leave  it  to  the  difcretion  of  a  truftee  to  choofe 
out  the  objeA^  though  fuch  perfon  is  private,  and  each  par* 
dcular  perfon  may  be  faid  to  be  private,  yet  in  the  extenfive- 
Kiefs  of  the  benefit  ariCng  from  them,  they  may  very  properly 
be  Cilled  publick  charities.    A  fum  to  be  difpofed  ox  by  A.  B. 

13  and 
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and  his  executors,  at  their  dtfcrctioiij  among  poor 
is  of  this  kind. 

1  Atk.  355.       A  coort  of  equitjr  will  gire  a  proper  dircfUon  as  to  a  dbaaStjf 

I  v«i  **f   wWiout  any  regard  to  the  propriety  or  impropriety  of  Ac  prayer 

^2.    *         of  the  information ;  and  thongh  the  relator  be  miftalQen  in  tke 

ritle  he  hath  fet  up,  yet  if  in  the  caufe  a  titk  in  h€t  coaxes  oot, 

that  title  mud  be  eftabiifiied.     For  it  is  a  mle  of  equity,  that  aD 

information  for  a  charity  is  not  to  be  difmiflcd;  but  there  rnnft  be 

a  decree  for  its  eftablilhment. 

a  Atk,  318.      It  is  not  abfeltttely  neceflary  that  the  relators  m  an  Lifommlan 

ftoold  be  the  perfons  principally  interefted,  for  the  court  viD 

take  care  at  the  hearing  to  decree  in  fach  a  manner  as  fitdl  bet 

anfvirer  the  purpofes'of  the  charity;  and,  therefore,  any  peifbosy 

though  the  moft  remote  in  the  contemplation  of  tbe  charity,  may 

be  relators. 

Ptckcring  ▼.      Although  a  court  of  equity  gives  a  very  unwilfing  ear  to  ai 

SmIm      application  to  declare  void  a  charitable  bequcft  as  withm  the  fia- 

4BfIch!     tute  of  mortmain,  after  along  acquiefeence  in  the  party  a^plyiilg} 

ll«^  A14*     yet  tt  doth  not  think  itfelf  in  fuch  cafe  warranted  immediately  to 

difmifs  the  bill,  but  will  dlre£t  a  reference  to  the  mafter  to  inquiR 

Into  the  circuitiftances. 

I  p,  Wms*       If  there  be  a  deficiency  of  aflets,  cbarTtr  legacies  muff  abate  io 

^.5*  ^  P*    proportion  as  well  as  other  legacies,  notwithftanding  that  by  the 

BuriillJe  a  ^*^"  ^^  ^^^y  ^*^  preference  to  all  others. 

teftitor,  jiiionf  other  bequeftt  to  charities,  gate  3  /.  a  ptectf  to  the  poor  of  three  tereraf  parldHei ;  ife 
court  loikf^  upon  thca  ai  pan  of  the  Aineral,  and  ai  doles  at  the  funeral  j  and  dMieibte  held,  thsw 
•battiiKot  ou|^ht  to  be  made  out  of  them.    %  P*  Wms.  25. 

Makehsm  It  was  formerly  the  pradice  of  the  court  to  marlhal  aHels  in 

^•^^'*^''»  favour  of  a  charity ;  but  tliis  hath  been  over-ruled  by  the  moi« 

14/1^3/  recent  determinations,  inafmuch  as  it  enables  a  man  to  do  that 

A(n>it>ev.  per  Miquum,  which  he  could  not  do  per  direBum.'] 

T}ad«ii,  Attbl.  614.    Fofter  t.  Bl^|den,  td»  704^    HiU/ard  r.  Taylor>  ui^jt^* 

(F)  Of  the  Commiflioners  of  Charitable  Ufes,  pur- 

fuant  to  the  Statute  43  Eliz. 

(4^  IV.  iHa  DY  the  43  Fliz.  cap.  4.  if  is  enafted,  <*  That  where  lands,  &c. 
uK'*Mxt«  D  ft  ^r^  given  to  any  {a)  charitable  ufe,  the  lord  chancellor  or 
wrif  c^'  "  k^ci^cr  of  the  great  fcal,  may  award  commiiGons  undcr^dK 
N  'n*  i'  I  ^tf  **  great  feal,  unto  any  parts  of  tnc  realm,  direAed  to  the  biihop 
u»%HMKxw.r  u  ,^i^j  his  chancellor,  in  cafe  there  Ihall  be  any  bifhop  of  tic 
1'  !^?C»r^i.  «  diocefe  at  the  time»  and  to  other  perfons  of  good  behaviour, 
U  .^  ih^  «•  uutlumzing  them,  or  any  four  or  more  of  them,  to  inquire,  as 
vv.>S\  v^i  #♦  ^.^11  \yy  the  oaths  of  twelve  men  or  more  of  the  county,  as  by 
*  1 1\.,',/  •*  M  v^thcr  good  and  lawful  ways  and  means,  of  all  and  fingubr 
tx  .k>«*.N(\  ^  t\uh  gifts,  limitations,  (9*4-.,  of  lands,  tenements,  CsV.^  and  of 
^^.  >•**■»  %%  all  aUifes,  breaches  of  truft,  negligences,  mifemployments,  not 
^  ^  ^***  *  \%  vn^ploying,  concealing,  defrauding,  milcon verting,  or  mit 
««  ^o\ Cluing  any  lands,  (rV.,  heretoibre  or  hereafter  to  be  given 
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to  any  dkudtaUe  ufe;  and  after  calling  before  them: the  pafdee 
'  intcrettci  in  any  fuch  lands,  &^.  (ball  make  iaquiFy  by  the 

€>aths  of  twelve  men  or  more  of  the  county,  (to  which  the  pav« 
'  ties  intereffed  may  make  their  challenges,)  and  upon  fueh  in- 
=  quiry,  hearing,  and  examination,  fet  down  fuch  orders,  judg« 
^  mrnts,  and  decrees,  as  the  faid  lands,  f^c.  may  be  faithfullv 
^  employed  Co  the  intent  for  which  they  were  given ;  whieh 
^  orders,  decrees,  or  judgments,  being  agreeable  to  the  inten* 
'  tion  of  the  donors  or  founders,  fhall  ftand  good  and  be  af- 
^  firmed  until  the  fame  be  undone  or  altered  by  the  lord  -cbasi* 
*-  celior,  upon  the  eomplatnt  of  any  partv  grieved  $  which  faid 
^  orders,  judgments,  and  decrees  of  the  faid  commiiHoners,  (hall 

*  be  certified  under  the  feal  of  the  faid  commiffioners,  or  any 

*  font  ef  them,  within  the  time  limited  in  the  commiflion,  to 

*  clie  lord  chancellor,  who  fliall  take  fuch  order  for  the  due  ex- 
^  ecutionr  of  all  or  any  the  faid  judgments,  orders,  or  decrees, 

*  as  ihall  be  fit  and  convenient;  and  may  upon  the  bearing 
'^  thereof,  at  the  application  of  any  party  grieved,  annul,  dimi- 
^  nt(h|  alter,  or  enlarge  the  faid  orders,  judgments,  and  decrees 
^*  of  the  commiflioners,  and  may  tax  and  award  good  cods  againft 
(*  perfbns  complaining  without  caufe/* 

'  FirdEf  die  ftatute,  and  the  exceprions  thereto,  as  to  land^  given 
to  colleges,  where  truftees  are  appointed  by  the  founder,  CsTr. 

By  virtue  of  this  z€t  the  commiffioners  may  appoint  truftees,  Duke's 
and  enable  a  certain  number  of  them  to  demife  lands,  to'r,  for  the  ^^^*  "4« 
beft  advantage  of  the  charity ;  and  that  when  fuch  a  number 
of  them  die,  the  furvivors  may  ele£l  others,  and  fo  continue  the 
number  appointed. 

Tkey  may  likewife  turn  out  truftees  who  min>ehave  themfelves,  %  inft.  7xo« 
^  by  making  leafes  at  low  fines  and  fmall  rents,  is^c.  and  may  i^^ke^s 
decree  fuch  leafes  void.  ^^'  ^^ 

If  one  who  hath  a  leafe  of  lands  charged  with  a  charity,  com-  Dokc*a 
mits  wafte,  this  is  fuch  a  mifemployment  for  which  the  commif-  ^^*  i<$« 
fioners  may  decree  the  leafe  void. 

If  a  rent-charge  is  granted  to  a  charitable  ufe  out  of  lands  In  fe-  Doke's 
vcral  counties,  the  commiflioners  are  to  charge  this  rent,  by  their  ?^:J^^' 
decree,  upon  all  the  lands  in  every  county,  according  to  an  equal  ^^^  ^^ ^, 
diftribution,  having  a  regard  to  the  yearly  value  of  all  the  lands  was,  upon  a 
charged ;  and  {a)  cannot  by  their  decree  charge  one  or  two  ma-  ^^iJJ|!?**/j 
nors  wirii  all  the  rent,  and  difcharge  the  refidue  in  other  counties  ufes,  decreed 
or  places ;  for  that  would  be  decreeing  contrary  to  the  intent  of  liable  to  ■ 
the  donors.  .^J?*'*'^'  "^ 

the  grantees 
Aftrained  for  the  whole  oo  one  who  held  only  part  of  the  lands  char^able;  and  It  was  holden,  that,  the 
whole  town  bring  made  chai^eable,  they  might  fue  for  the  whole,  or  any  part ;  but  a  commiflion  wai 
awarded  to  apportion  each  man's  fhare.  Chan.  Rep.  91.  it  hath  been  holden,  that  all  the  tertenaats  of 
lands  liable  to  a  charity,  need  not  be  made  parties  to  the  foit,  for  this  would  put  the  charity  to  too  great 
difliculty ;  I  P.  Wms.  599.  But  yet,  thofe  who  are  fucd,  may  make  the  otheis  parcics  to  tlic  iafoima- 
t^OBi  and  ceqipel  them  to- a  contribution. 

The  commiflioners  of  charitaole  ufes  cannot  decree  cofts  on  this  Saik.  i6^. 
ftatute ;  but  if  there  be  an  appeal  from  their  decree,,  my  lord  chan-  [» ^<?-  ^'*- 
ceUor  may  decree  the  cofts,  not  only  of  the  appeal,  but  likewife  of  xhA  the* 

the 
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the  commiiEon ;  and,  thoU^h  they  decfee  cofts,  yet  that  ihall  vii 

^  upon  an  appeal,  be  fufBcient  to  reverfe  the  decree  ;  far  my  M 

dancellor  may  either  incteafe  or  leilen  the  coft5>  or  ezottpt  tbe 


eqMtff-  party  from  th^m  entirely. 

uimA  in  WharfiM  v.  Clnriesv  Ch.  Ca.  Finch.  8i.  S«e  too,  %  Atk,  239.  .  Lord  Coke  tboo^  te 
the  povper  of  the  covitt  of  tppcal  to  five  coftt,  bdof  limited  by  tb^  dJSH  agm'mft  fiich  frfms  m  tknpA 
Jmi  i#  im^lm*  wkhmtjwft  csaftf  no  coftt  (if  the  order,  judgmlMt,  or  dccite  be  aimwHwl,  ^t-""^ 
m  CDbiftd)  ought  to  be  gi?cn  by  the  lord  chaoceUor  » tbe  party  compleimng.  ,  %  Inft.  711.  Ba  ir 
tht  cift  of  the  Corporatioo  of  BarfwJ  v.  Leotbally  Lord  Hardwickei  on  confidcratioo  of  pooedsri^ 
ribiffril  coftt  to  the  etceptanti  upon  tbofii  exeeptiont  iir  which  thejr  htif  pdeYailed  }  and  to  tbg  le^oi^ 
«Btt  ttpon  the  exeeptioiit  in  which  the  refponJena  had  prerailed ;  and  this,  he  faad»  tbe  com  of  cf«Ef 
luid  ■hrayt  done,  not  from  ny  authority,  hoc  from  coofcicooe  aod  honeft  difciecSoa,  as  to  dbe  6m^ 
Mtion  on  one  fide  or  other,  oa  account  of  vetatioa.    %  Ack.  55a.  739«j 

%  Atk.  551.  [The  decree  of  the  commiflionera  is  retimied  into  the  pettj-b^ 
1  Ch.  Ca.     office ;  and  then  the  defeiidant  is  ferved  with  a  writ  of 


293*  ^^7*    ^S9^  which  he  may  tile  exceptions»  and  pray  to  (lay  proceediap 

3  BllcooBm.  tin  they  are  heard.-— It  was  xormerljr  dottbted,  whether  the  Goot 

4*'*  of  Chancerj  could  proceed  in  the  manner  here  chalked  oat.    h  ii 

now  fettled,  however,  that  a  fiiit  may  be  inftituted  la  that  cam 

cither  prior>  ot  fubfequent  to  fuch  decree  ;  and  if  fubfeqneot^  it 

is  treated  as  an  original  caufe,  in  which  neither  party  is  booadb^ 

what  appeared  before  the  commifConcrs,  but  nSay  fet  forth' oev 

matter.    For  the  court  of  Chancery  mix  the  jurifdiAion  of  bang' 

ing  informations  in  the  name  of  the  attorney-general,  ^th  the  jo* 

rifdi^iion  given  them  under  the  ftatute,  and  proceed  either  vaj, 

according  to  their  difcretion. 

C^.Ctf.         It  was  refolved,  in  the  2Cha.  i.  That  a  determination  once 

^'  made  by  the  chancellor  under  this  a£i,  could  not  be  re-czamiaed 

upon  a  bill  of  review,  as  is  ufual  in  other  cafes  in  Chancery ;  bot 

that  here  the  decree  is  conclufive,  becaufe  it  takes  its  autboriif 

by  the  a£l  of  parliament,  which  mentions  but  one  examinatkn; 

and  it  is  not  like  the  cafe  where  the  chancellor  makes  a  decree  bf 

puke,  61.    his  ordinary  authority.     But  in  the  year  1643,  it  was  refolved  hj 

sBhCwHi.  the  judges  and  king's  counfel,  alliftants  in  the  houfe  of  peers,  tint 

^*  in  nich  cafe,  the  party  erleved  may  petition  the  king  in  paifia* 

ment,  and  have  his  complaint  examined  there  ;  and  fo  the  decree 

may  be  confirmed,  altered,  or  annulled  j  and  then  be  final.    M 

which  was  a£iually  done,  in  the  aforefaid  year,  and  por&ant  to 

the  aforefaid  rtfplution,  on  occafion  of  a  decree  of  the  Lori 

Keeper  Coventry^  in  the  cafe  of  Raft  Ham  in  J^jjlcx. 

Dukf,  6S,        where  land  is  given  to  perfons  in  truft  to  perform  a  charitaUe 

S9.  Saaeoo^  ufe,  and  the  donor  hath  appointed  fpecial  vifitors  to  fee  that  At 

*  ^.^The   ^ruftecs  perform  the  ufc  according  to  bis  intent ;  in  that  pdc^  if 

conftrmdion  the  truftccs  defraud  the  truft,  the  commiffioners  cannot  meddi^ 

of  ^  3.  of  the  but  the  vifitors  are  to  perform  it.    But  where  the  vifitors  arctnt 

lalth  Urti     ^^^  *^**»  there  the  commiffioners  may,  by  their  decree,  reform  die 

Hardwicke»  abufc  of  the  charity  \  for,  otherwife,  fuch  breach  of  truft  wonU 

it»  that       efcape  unpuniflied,  unlefs  in  Chancery  or  in  parliament,  vhidi 

feft^bofpi!.'  would  be  a  tedious  and  difagreeable  fuit  for  poor  perfon&j 

tall  or  fchool  is  founded,  and  a  fpedal  fifitor  appMnted,  or  a  viliior  by  operation  of  Urn,  dieo 


tall  or  fchool  is  feunded,  and  a  rpeoal  ?uitorappMntcd|  or  a  viiiior  by  operation  of  lav,  me  caonu» 
hY  virtue  of  that  ftatute,  fliall  not  interpoft.  Sot  this  doth  not  extend  to  a  dtftina,  coUatcnt  cfc«?^ 
%  Atk.  554.  That  the  courc  of  Chancery  will  noi  interfere,  where  there  are  local  vifitDts,  »^*^ 
the  chantiee  art  cftablidMd  by  obarter,  onleff  the  perfoni,  appointed  as  vifilon  or  goocrooca*  hue  w 
the  managcaant  of  tbo  icttnues,  it  fettled  in  a  vacle:y  gf  cafes.  1  Vex.  72.  2  Vcf.  jtS.  S^5* 
-  Atk.  lod.    a  Ve«.  jun.  47. 


charitable  Ofe«(  ann  mortmain;  .  $93 

^  (G)  Of  the  Statute  9  Geo.  2.  c.  36.  for  regulating 
Gifts  in  Mortmain  by  Will,  ^c. 

D  It  the  above  ftatute  it  U  enafted,  *<  That  no  manors,  lands, 
^   •«  tenements^  rents,  advowfons,  or  other  hereditaments,  cor- 

*  poreal  or  incorporeal  whatfoever,  nor  any  fum  or  fums  of  mo« 
^  ncy,  goods,  chattels,  (locks  in  the  publick  funds,  fecurities  fof 
^  money,  or  any  other  perfonal  eftate  whatfoever,  to  be  laid  out 

*  and  difpofed  of  in  the  purohafe  of  any  lands,  tenements,  or  he- 
^  reditaments,  (hall  be  given,  granted,  aliened,  limited,  releafed, 
^  transferred,  afligned,  or  appointed,  or  anyways  conveyed  or  fet- 
'*  tied  to  or  upon  any  perfon  or  perfons,  bodies  politick  or  corpo<« 
'•  rate,  or  otherwife,  for  any  eftate  or  intereft  whatfoever,  or  any- 
^'  Mrays  charged  or  incumbered  by  any  perfon  or  perfons  whatfo* 
^<  ever,  in  truft,  or  for  the  benefit  of  any  charitable  ufes  whatfo- 
^  ever ;  unlefs  fuch  gift,  conveyance,  appointment,  or  fettlement 
^*  of  any  fuch  lands,  tenements,  or  hereditaments,  fum  or  fums  of 
^<  money,  or  perfonal  eftate  (other  than  ftocks  in  the  publick 
'*  funds),  be,  and  be  made  by  deed  indented,  fealed  and  delivered 
^*  in  the  prefence  of  two  or  more  credible  witnefles,  twelve  calen- 
*<  dar  months  at  leaft  before  the  death  of  fuch  donor  or  grantor 
^  (including  the  days  of  the  execution  and  death),  and  be  en- 
**  rolled  in  his  majefty's  high  court  of  Chancery,  within^x  ca- 
^<  lendar  months  next  after  the  execution  thereof  j  and  unlefs  fuch 
^*  ftocks  be  transferred  in  the  publick  books,  ufually  kept  for  the 
<^  transfer  of  (locks,  fix  calendar  months  at  leaft  before  the  death 
f*  of  fuch  donor  or  grantor  (including  the  days  of  the  transfer  and 
<*  death),  and  unlefs  the  fame  be  made  to  take  effe£l  xapojfejfton 
<<  for  the  charitable  ufe  intended,  immediately  from  the  making 
^  thereof,  and  be  without  any  power  of  revocation,  refervatioo^ 
^^  truft,  condition,  limitation,  claufe,  or  agreement  whatfoever,  for 
.*'  the  benefit  of  the  donor  or  grantor,  or  of  any  perfon  or  perfons 
**  claiming  under  him." 

%  2.  <*  Provided  always^  that  nothing  herein  before  mentioned 
^<  relating  to  the  fealing  and  delivering  of  any  deed  or  deeds^ 
^  twelve  calendar  months  at  leaft  before  the  death  of  the  grantor^ 
**  or  to  the  transfer  of  any  ftock  Jx  calendar  months  before  the 
**  death  of  the  grantor,  or  perfon  making  fuch  transfer,  (hall  ex- 
^  tend,  or  be  conftrued  to  extend,  to  any  purchafe  of  any  eftate 
**  or  intereft  in  lands,  tenements,  or  hereditaments,  or  any  transfer 
^  of  any  ftock,  to  be  made  really,  and  bondJlJe,  for  a  fuU  and  va- 
*<  luable  confideration  a£lually  paid  at,  or  before  the  making  of 
*'  fuch  conveyance  or  transfer,  without  fraud  or  collufion." 

By  $  3.  «  All  gifts,  grants,  conveyances,  appointments,  aflur- 
*<  ances,  transfers,  and  fettlements  whatfoever  of  any  lands,  is^c, 
**  made  in  any  other  manner  or  form  than  by  this  a^  is  dire£led 
**  and  appointed,  ftiall  be  abfolutely  null  and  void/' 

But  by  $  4.,  not  to  prejudice  the  two  univerfities,  or  the  col« 
leges  of  EiM,  JTincieffer,  or  WTeJnuf^er. 
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liam  V. 
Bradfliaw, 
Burn'«  E.L. 
tm.  Mart' 

Willet  T. 
Sandfordy 
J  Vex.  178. 
7S6. 
AfnU.  453. 


>.ttonicy- 
Cene.ai  v. 
^4rivvcll, 
Ambl.  45;. 


Altorncy- 
Crneral  v. 
Harrlcy, 
4  nr.  Ch. 
Kep.  412. 

{a)  ScTTtby 


^{larftabte  U(e$  and  l^ortmaift 

§  5.  ['^  Provided  ntvertMrfs,  that  no  fuch  college,  or  hoofe  tf 
<<  learning,  which  doth  or  {hall  hold  or  enjoy  (o  many  zdwomfmB 
^'  of  ecclefiaftical  benefices,  as  are  or  (hall  be  equal  m  nnmbcr  to 
^<  one  moiety  of  the  fellows,  or  perfons  ufually  (tiled  or  lepulel 
«  as  fellows  *,  or  where  there  are  or  (hall  be  no  fellows,  or  pcrCaoi 
''  ufually  ftiled  or  reputed  as  fellows,  to  one  moiety  of  the  fta- 
<<  dents  upon  the  foundation,  whereof  any  fuch  college  or  hovfi; 
**  of  learning  doth,  or  may,  by  the  prefbnt  conftitution  of  fodi 
**  college  or  houfe  of  learning  confift—  be  capable  of  purdn&f^ 
**  acquiring,  receiving,  taking,  holding,  or  enjoying  any  other  ai* 
•*  vowfons  of  ecclcfiaftical  benefices  by  any  means  whatfoever: 
^^  the  advowfons  of  fuch  ecclefiadical  benefices  as  are  annexed  10, 
"  or  given  for  the  benefit  or  better  fupport  of  the  headffaips  of 
^<  any  of  the  fa  id  colleges  or  houfes  of  learning,  not  being  oom- 
•^  puted  in  the  number  of  advowfons  hereby  limitcd.'*J 

Tills  a£l  not  to  extend  to  eftates  in  Scotland. 

[A  will,  devifing  lands  to  charitable  ufes,  was  made  before  thb 
(tatute  pafled ;  but  the  tedator  did  not  die  till  after  it  had  com- 
menced :  it  was  deterniined  by  eleven  judges,  that  the  devi&  wa5 
good  in  law,  notwithftandtng  the  ftatute. 

A  wiH,  derifing  lands  in  tnift  for  a  charity,  was  made  A;^  die 
ftatute )  and  after  the  ftatute,  the  teftator  made  a  codicil,  derifiog 
the  fame  lands,  together  with  another  piece  of  land,  xo  die  Etne 
truftees,  and  to  two  others,  for  the  fame  charity,  malung  fone 
flight  aIter«itions  in  other  parts  of  the  will,  confirming  k  in  & 
refi,  and  declaring,  that  tlie  codicil  ihouk)  be  annexed  to,  and 
taken  as  part  of  his  will.  Lord  Hardimcke  held,  that  as  to  Ac 
lands  given  by  the  will,  the  devife  was  good,  as  the  codicil  did  not 
revoke  either  the  beneficial  or  trvft  eftate,  but  was  intended  by  the 
teftator  as  a  confirmation  of  the  will  ^  and,  both  from  the  nat»c 
of  the  inftrument,  and  the  words,  ni^as  to  be  taken  as  a  port  of  it. 
Bfvt  as  to  the  additional  land  given  by  the  codicil,  die  dcrile  was 
void,  it  being  devifcd  only  by  the  codicil,  winch  was  ibbfequcot 
to  the  ftatute. 

But  a  will  of  perfonal  eftate  admits  of  a  different  coniidenticm: 
for  where  a  teftator,  by  a  will  dated  prior  to  the  ftatttte,  deridr^ 
the  reHdcte  of  his  perfonal  eftate  to  be  laid  out  in  land,  aad  fettled 
to  certain  charitable  ules ;  and  after  the  ftatute,  made  a  codicil,  by 
which,  after  giving  a  few  legacies,  he  confirmed  the  will ;  Lori 
N^rthhigion  declared  fo  much  of  the  i^nll  as  related  to  the  iv- 
fidue,  to  be  void  by  the  ftatute ;  the  codicil,  in  this  cafe,  by  alter- 
ing the  difpo(ition  of  the  refidue,  and  confirming  the  will,  wok* 
ing  a  new  publication  of  it. 

A.  (before  the  ftatute)  gave  real  and  perfonal  eftate  to  a  db 
that  would  be  within  the  ftatute,  and  to  another  ufe  that  would 
not  be  aiFefled  by  it :  B.  (after  the  ftatute)  gave  perfonal  eftaft 
to  the  ufc  of  jB/s  will :  the  eftate  of  A.  being  fufBcient  for  the 
firft  ufe,  the  whole  of  the  fecond  gift  (hall  go  to  the  vaKd  ufe. 

As  land  itfelf  cannot  be  devifed  to  a  charitable  ufe,  fo  neither 
can  perfonal  C|ftale  to  be  laid  out  in  land :  but  {a)  if  mo&cy  is  given 

a  i» 


io  be  laid  oat  in  lands  sr  ctierwiji,  as  tie  executors Jball  he  aivifed;  tit.  M^rt- 
fr  if  (a)  tie  tefiator  iireSts  money  t9  be  placed  in  tie  funds,  until  it  **'*A'. 
uxn   ie  laid  out  in  lands  to  the  fatisfaHion  of  his  trujlees;  it  hath  ^^\  ?." 
^een  detenntned,  that  fuch  devife  is  good,  hj  reafon  of  the  cidc-  Grimmet^ 
ion  riven  to  the  truftees.     But  the  latter  {b)  part  of  this  doftrinc  ^j^*-  •y^* 
luth  been  confiderably  (haken  by  a  late  cafe,  wherein  it  was  ad-  70.  s?c!* 
[adgedy  that  a  devife  of  money  to  be  laid  out  in  land,  and  until  (^)  Griete 
wn  eligible  purchafe  could  be  made,  to  he  placed  out  at  intere/t,  is  void,  '^'g  *  qV 
becaufe  land  ultimately  is  the  thing  intended  to  be  given.  Ca.  67.  * 

A  devife  of  money  to  truftees /^  ereBl  {c)  an  hofpltal,  infome  conv^  (/)  Vaughaii 
nient  place  in  or  near  the  city  of  T.;  or,  in  [d)  order  to  and  towards  ^*  Farrer, 
fre&ing  afchooh  was  thought  by  Lord  Hard'a)iche  not  to  be  within  /J^  GaftrU* 
the  ftatute ;  there  being  no  erprefs  diredlion  to  lay  it  out  iti  the  v.  Baker, 
purchafe  of  land  \  for  that  ereB  as  much  imports  foundation  as  ^^^ »"  ^ 
building.  And  where  {e)  indeed  it  was  manifeftly  the  intention  of  \  gtft  of  ^* 
the  teftator,  that  the  money  (hould  be  laid  out  in  land  \  his  Lord-  ^perfonalty 
Ibip  held,  that  though  it  could  not  be  lawfully  fo  applied,  yet  it  wy^^/ji^  i 
inight  be  lawfully  applied  in  building  upon  land  already  appro-  hoidengoo'd 
'^^"ated  to  charity,  or  which  the  truftees,  could  get  by  the  gerte*  by  Lord 


rdS$j  of  any  perfon.  But  later  (/)  determinatiohs  have  faid,  that  if  Jl»«f*o^» 
ja  building  be  exprefsly  dire&ed  to  be  built  upon  ground  pur-  cenena'v. 
^iliafed  with  the  teftator's  money,  a  court  of.  equity  is  not  at  WiUjains» 
liberty  to  dire£l  it  to  be  built  upon  ground  acquired  by  other  ^^'  ^J' 
itteans  ;  even  though  there  be  a  claufe  in  the  will  empowering  (,)  Attorl 
.^ijbe  truftees,  in  cafe  the  declared  intention  cannot  take  effed:  bv  oey-Genenl 
law,  to  lay  out  the  money  to  other  charitable  ufes  as  neat  fUch  ^'^ST^^ifi 
intention  as  the  law  will  admit.  1  Vez.^547J 

B.C.     (/)  Attorney-General  ▼.  Tjrndall,  Ambl  6x4.     Pelbuki  v.  Anderfon,  I  Bn  Cb,  Rep.  4444 
Atcoroey^General  v.  Naih,  3  Br.  Ch.  Rep.  588. 


And  where  money  {g)  was  bequeathed  to  ere£l  iei  fchool-houfe  iii  {g)  Attor- 
«  parifh,  and  there  was  a  piece  of  wafte  ground  belonging  to  the  "^t^/***^ 
^rifli,  on  which  an  old  fchool-houfe  formerly  ftood,  yet,  at  the  Ambi.^75ri 
"Will  did  not  point  to  this  particular  ground,  the  coutt  would  not  i  Br.  Ch. 
order  the  money  to  be  laid  out  upon  it.  ^o*te^*C 

That  a  -bequeft  of  money  to  build  or  repair  upon  land  already  in  mortmain^  it  not  within  the  Aatott. 
Sec  Brodie  v.  Duke  of  Chandois,  x  Br.  Ch.  Rep.  444.  note.  Attorney-Grneral  t.  Biihop  of  Chffi&, 
id,  4a|4.     Glubb  v.  Attorney-General,  Ambl.  373.    Harris  ▼.  Barnes^  U,  65!. 

A  devife  of  money  to  the  corporation  of  ^uien  Annis  ^ounfy^  Widmore  v* 
Ivas  holden  void,  becaufe  they  are  bound  by  their  rules  to  lay  out  Y'^t'eiV* 
3tlie  money  in  land ;  and  though  the  crown  has  power  to  make 
^ew  rules,  the  devife  could  not  be  fuppprted,  becaufe  it  muft 
be  regulated  by  the  rules  in  being  at  the  time  of  the  teftator^d 
deceafe. 

If  a  man  devife  his  land  to  truftees  io  he  turned  into  money,  and  Burn*«  t.U 
flat  money  laid  out  in  a  charity,  it  is  not  cood  within  this  zQt ;  for  ^'^ .  ^"^' 

►...•.        rt       .  -  r  t       %  ^  main, 

it  is  an  mterelt  ariiing  out  ox  land.  Gravennr 

^*  Hallam,  Ambl.  641.     Attorney. General  ▼.  ItOt^H^efmautbi  id,  10.     Purouf  T«  Motuux,  1  Vcf. 
3to. 

So  a  devife  of  a  mortgage,  or  of  a  term  of  years,  to  a  charity,  is  Attorney- 
act  good;  for  the  words  of  the  ftatute  are,  that  the  lands  flull  not  ^k  rif/* 

Qjl  a  be      ^  *'  ' 


596  Cfiadtable  (ClCetf  anH  C|^ottmaim 

ft  Vei.  44*  be  unvejed  or  fettled^  for  any  tftaU  or  interejl  whaifitntr^  or  if 
^^*™V-  Hvay  charged  or  incumbered^  in  iruft  or  for  the  benefit  tf  anj  drnt- 
Cmm/'    able  life. 

Ambl.  155.  Actomey.Genenl  ▼.  Tomkint,  iV.  at6.  Attarney-Geoenl  v.  CiU«icD»i/.635.  i 
kftfe  from  the  crown  for  years,  of  the  righc  and  power  of  laying  chains  in  the  river  Tlb^Kf,  fbriDDaii 
ihtptt  io4  of  all  profits  arifiQf  thaeftooiy  is  aa  imeieft  in  landj  aodj  thetdbie,  vitlmikfaCB 
Ncfus  ▼•  Coulter^  AmbU  367. 

Arnold  ▼.         If  a  man  gives  a  legacy  to  his  executors  by  namci  and  tki 

Chapmany     devifcs  a  copyhold  to  A.f  he  paying  his  executors  loooif  aJ 

gives  the  refidue  of  his  eftate  to  a  charity;  this  1000/.  will  gov 

the  executors,  not  for  their  private  benefit,  but  in  thdr  apij 

of  executors,  for  the  purpofes  of  the  will ;  and  bemg  a  chaige  e 

the  real  eftate,  is  within  the  ftatute,  and  a  void  bequeft. 

Campbell  t.      j{.  H.  having  a  confiderable  eftate  in  land,  and  alfo  s  IflF 

**^^/*'"  perfonal  eftate  upon  mortgage  on  lands  in  Norfolk^  dcrifedafa 

Ch!  R^'     ^^  7000/.,  to  be  bid  out  after  the  death  of  his  wife,  in  thepc- 

171.  chafe  of  lands  in  Inland^  the  rents  and  profits  to  be  diftiM 

among  poor  perfcms  in  Ireland.    £,  if.,  ms  widow  and  tuxmt 

proved  his  will,  and,  afterwards,  by  her  will  reciting  die  vil  of 

A.H.y  and  that  his  perfonal  eftate  was  out  upon  mortgage  is 

Norfoli^  (be  ordered  her  real  eftate  to  be  fold»  and  die  7000Z  to 

be  paid  to  the  ufes  declared  by  the  will  of  A.  /f.— By  tbe  Lflrii 

Conuniflioners,'l.M(fi&^M/;£,  AJbburfi^  and 'ifo^imv— the  bqvf 

to  the  charity  would  be  good,  being  to  a  charity  in  IrAnd^  if  it^ 

not  made  otherwife  by  the  circumftance  of  the  money  beingifi* 

mortgage  on  an  eftate  here,  which  could  not  be  liable  to  tbed^ 

vife  to  a  charity :  but  it  is  too  late  to  take  that  objedtion  fls  Ae 

will  of  £•  /f.,  (he  admitting  by  the  devife  to  the  lame  iiies,  ^ 

(lie  had  perfonal  eftate  of  the  teftator  :  (he  is  therefore  pajiif^ 

debt,  not  giving  money  that  is  upon  mortgage,  but  odIt  w^ 

ting  that  (he  had  ^oooA  perfonal  eftate  from  him;  whichi  asfe 

was  executrix  and  refiduary  legatee,  is  admitting  a  debt  to  n 

eftate.     Although  the  court  will  not  mar(hal  alTets  for  a  dtaikfi 

yet  it  will  make  the  legatees  go  upon  the  mortgage. 

B:ar3ft»rj  ▼.       A  charitable  devife  for  general  purpofes  is  void  within  tbcD- 

T^J-<j^»U    tutc  :  feciis^  of  a  devife  for  the  benefit  of  perfons  fuftaining  a  e«^ 

^^^ ".    *     tain  charader,  as,  children  and  grand^children. 

|/s-.«  T*  A  bequeft  of  money,  to  arife  by  fale  of  lands,  to  be  ^ff''?** 

U.uiwm,     water-works  for  the  ufe  of  the  inhabitants  of  a  town,  is  apwW 

^"*^'*'-^''  charitable  ufe,  and  therefore  within  the  ftatute  and  void. 

CI  rSint  T.       A  bequeft  of  money,  to  be  laid  out  in  heritabk  fccwifac*  i> 

hrndr*.      ^c%iland.  is  not  within  the  ftatute.] 

1  Rr.CK 
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€|)urc!)tDdrIien0. 


CHURCHWARDENS  (tf)  arc  oflBccrs  inftituted  for  the  be-  (^)  of  their 
ncfit  and  advancement  of  religion,  whofc  chief  duty  is  to  fi'ftjnititu-fc. 
iipprcfs  all  prophanenefs  and  immorality,  and  to  fee  that  the  k^^c*s' 
rablick  worfhip  be  performed  with  due  decency  and  reverence.      Par.  Andq. 

'  649.     Of 

Sdetineny  or  linodrincn,  vi^c  Degg*s  Parfon,   1S3.     [Buni't'E.'L*  ^t.  Churchwardens.    Walter  Rcy. 
Bolds*  Cooftic.  An.  131s.  §  6t     Chichley^s  Cooftit.  An.  14x6.     a  Johnfon*s  £.  L.J 

But   though  they  deal  chiefly  in  matters  belonging  to  the  {&)  tnie 
churchy  yet  arc  they  every  where  treated  of  in  our  law  books,  as  ^^^'  379* 
(*)  temporal  perfons,  and  are  undoubtedly  to  be  confidcred  as  ^^Tj^ 
a  \c)  lay  corporation  veiled  with  a  temporal  right  in  their  offices,  for  the  be- 
and  a  fpecial  property  in  the  goods  belonging  to  the  church ;  °f ^'  7^  «J>« 
which  further  appears  by  the  duties  enjoined  them  by  feveral  roik  ^br. 
ftatntes  and  a£ls  of  parliament ;  as  will  be  more  fully  explained  393. 
under  the  following  heads :  Uw:\i  66; 

"  but  not 

Imds  \  and  therefore,  if  a  feoffment  be  made  to  the  nfe  of  the  churchwardens  of  i).,  the  ufe  is  void, 

-%%  H.  7.  27.     Kdw.  32.  a.     Finch*s  Law,  Svo.edit.  178.    Co.  Lit.  3.  a.  S.  P.     March,  66.  S.  P* 

ftrCur,  and  vide  Duke's  Char.  Ufes,  8a.,  where  it  is  faid,  that  buds  given  them  for  a  charitable  ufe, 

ihaU  be  a  good  appointment  within  the  43  El.  c.  4.  Vide  tit.  Charitable  UJeSf  and  Morftitain.^'But,  by 

isnftom,  in  fome  places,  as,  in  Londoti,  the  parfon  snd  churchwardens  are  a  corporation,  and  may  pur- 

chafe  and  demife  lands,  &c»     Cro.  Jac.  532.     March,  66,  67.     Lane,  21.     5  Mod.  395.     And  ^ 

Whether  they  maf  not  have  land  by  prefcriptjon  for  the  reparation  of  the  church  ?     But,  admitting 

dicy  may,  yet  they  cannot  prefcribe  generally  in  non  decimandi,  far  they  are  not  fpiritual  perfons,  though 

that  office  be  a  kind  of  an  ecciefiaftical  office.     Roll.  Abr.  653.     2  Roll.  Rep.  107.     Cdlnp.  Incumtu 

507,  508.     [By  9  Geo.  i*  c.  7.  they  are  enabled  to  purchafe  a  workhoufe  for  the  poor.] 

(A)  Of  the  Manner  ajid  Right  of  choofing  Church- 
wardens. 

a 

(B)  Of  their  Intereft  in,  and  Power  Qver  the  Things 
belonging  to  the  Church. 

(C)  Of  their  Power  and  Duty  in  making  Rates  in 
Matters  relating  to  the  Church. 

(D)  Of  their  Power  and  Duty  in  making  Prefent- 
ments,  and  hindering  Irreverence  in  the  Churcha 

(E)  Of  their  Accounts;  and  herein  of  Aftions 
brought  by,  or  againfk  them,  and  the  Remedies 
they  have  when  their  Time  is  expired* 


CLq  3  (A)  Of 


coS  C^rcftttiatlienflr* 


xnd  Right  of  choofiag  Churcb- 
wdens. 


.^•-»a 


;  T  rrr  .ii       ^  r^*  -Ex  rghi  of  cbooCng  churchwardens  k- 

^    iczr  r    m  ::3Lr::L;ji:£r3»  who  arc  to  be  at  the  charge  of  it- 

=r7:r    zsr  jrinni.  r*^*  axni  '«)  therefore  it  is  but  fitting  tk 

2-    1^:;:^.  -*.7t  r  r:  znmr  zcircr  to  determine  what  pcrfonsaa 

~rrr  r    b  srr*^*:.:;!  n  rkfc:  concerns  :  nor  {b)  doth  any  cmoB 

r-T  riifn:  .z   -i  -^irj  xc  though  by  cuftom  the  pari(hiooB$ 

:ni=   ':-*^r«  m—.;!  nie^  sod  the  parfon  another;  yet  this  is 

-TTzs-  r   r-r  z^z:im  •  ri«  validity  of  which,  as  of  all  otkt 

r--ii    rr    liiTLmnned  in  the    king's  temporal  corats: 

:  !-=■  niiucsumi,.  er  any  others,  who  by  virtue  of  tlidr 

r  niiL  nmx  them,  control  any  fuch  eleduo; 

:t  purely  miniitcrial, 

s^       ^     -^     "»J  "^    •  ^^"^  1   ^"s  Tcir:'u*Sc3f  canrt,  although  it  be  a  prercrtptiOD  of  wbtaffV- 
-^    .    .  -sa    I.  »     — «.      -         '^  *«■  "ne*  auw  W  chofen  by  a  fcUit  Tcftry,  «7irJ«BB>«9* 

.  .  .  -  .-  ^  *-  "^"w  J^  a  »  .=,«»  c«cry  Eajfr  week,  or  fbnie  fwek  foUowiog,  ntrf^ 
.  «  -«  ^  •  *  ^  w.:^ '  -1-s.  •*->  V  lac  wtiua  ate  excmpced  from  fenringy  viJt  bead  of  ^>- 
^^  ^  ~^t..3  ''»««^  facus.  c  !■•  ^tflcntiog  from  the  chuich  be  cboib  dvd* 
^\_.  -  -y-  r  -^  "rr  -rrr  —  s  iL^-.rsnr  .r^Tryy  by  him  Co  be  proTlded,  who  (IiaH coofly ^ 
,  . ««         •   s.*.  ">>   '">>=  -1:3  c  ^  auc  K  I  ladbiif  where  the  parfon  and  diiirtii««*x 

^      7*--«.    •    ^      *    -  -='*-^  -^^  y^.;f  iB)f£«  aoi  iTifpofe  of  goods,  the  chuichwardeasnc^ 

^.     ^   -    s    -:         iT       ^-r.  J«:_  rrz.     March,  66.     Lane, »%.     [But  the  canoo  &aHtib 

.^^     *     -c    c»  j-.=r    ».   _-=    r  --»:■  ^on^ds  tfe«  ad  of  parliaznenty  in  ?irtae  of  which  af 

^    .    ^    «.  ^      Uh.    r^  icL  ..«  ;^-av~.sa,  CMC  the  pariihioners  ihall  choofe  both);  iaifaaci>« 

^      .,  -«    r    .>--=--  r^sta-  Giabs,  2x5.     (^)  By  89th  canon,  nn.  i6o3»  dwth- 

^,^.-        .«     •»-r  ^  z5  ir«  Tmih-cccrsioiotfy,  if  it  may  be:  if  not,  the  paiibn  m* 

.^      _     .     X  r-^  -.T  -  :—- 4  -s_:2er.     Boc  cbis  canon  is  faid  not  to  be  regarded  by  thec»» 

^         ^         . -.    •       .-  ^-£-     «:;;--;.:  I?- S.  P.  ^«r  Holt  Ch.Joft.       But  vi?<  1  Vest 41.,  »^ 

,         ^.  ;     .i  r^  c  -c  *  ia.*sai  "cT  tje  parfon  to  appoint  one  chttrchwardev,  and  ihe  t»ofiH 

.,.,*-«     -^     -..wr-a.  J^^cr,    The  two  old  church  war  Jens  could  not  v^i  ^^ 

^xw:  >  a^  r-  y-r*  J-::n*.     And  the  court^  held,  that  by  tiiii  difagreemcAr,  the  cdbi 

"^  ■     -i     ----  -r-   -«   =^1  rciocc  CD  the  canon;  under  which,  C^f/flu  being  duly  oede^ 

r      *    ...     -     ..T       .  — »  •-  5-r-«  oc  I  Srr.  145.]       (f)  For  if  the  archdeacon  rtfufeh  4* 

_^       ^.     A    *•  ~*    — rr  rr  --xbc-.r^s  inftjnces.     ^rVr  6  Mod.  89.     a  Ld.  Ri)B« i*f' 

^     -        ««^  «w.  «r   :   ;.  a  -rr-nfc*  an  aifiioo  on  the  c^fe  fic«,  2  Lutw.  loi^.    An4  ihiij 

.  »  *^-    ^  .  ^^  •-.  -c**  »  »    -.a.     1  Lev.  36*.     And  for  an  iil  and  evaBvt  taaa, «■ 

^^..  x^^".    '».    -      "«  :-^.2C  before  he  is  fworn  he  may  officiate.     Vent,  iftjt  ^ 

t^  sxctp:  by  coftom.     SalJc.  330.  pi. «. 


*  "•-. 
«^*    ♦ 


.•  r-^"^!  r<^  cjftcm  the  reftor  or  vicar  may  name  od«i 
rr  :  c  ^  v  ir  cr  St,  Giles  in  NorthampUn  was  under  a  (fc 
.-  -  ..--  r  r  T.  t  tixirg  the  oaths  to  King  WiUiam  and  QjeOj 
\  ^-^  s*-  i:^.  c!v-Ln:h  being  vacant,  the  parifhioners  procccdw 
t.   •-,  .-iO  ^^*  "i'  ^^o  churchwardens,  and  prefented  them  to  K 

, ,*  .   r^-  r?';::rir  cf  the  confiftory  court  being  a  fncndto 

w  •.   r^ •-:.::•,;  ft>  fwear  thepi,   unlcfs  that  perfon,  vb® 
:r  '.c:r  v-:cvtd,  was  nominated  one,  9  mandsmustf^ 


'.V 


^    •    .  ^^'-.r  :.^T;rrs  2rc  site  judges  of  the  fitriefs  and  qBafificin^ 

t    .X  ^     .  ^  — -"^  chccu  for  that  office  ;  and  therefore,  wbcr? 

x»  X  «-"»^   -•»  -."  ^-   iHsrcir  a  churchwarden,  chofen  according  ^ 

^I    ..f^  n:c  i.v-vociccn  returned,  that  the  perfon  prefented  ^ 


VkC    .*i..---T^^^    W 


ho  had  ^o  cftatp^  aj^d  vas  (frj^  ^? 


^ 


litiiSs  &  idoftea  for  that  office^  the  court  .granted  a  peremptory  pi.  5.  s.  c. 

mtftmAMmtit  •  •  **  Mod. 

monaamui.  116.  S.C.   U.Raym.  138.  S.C.  5Mod.3i5.  S.C. 

{Mandamus  to  the  archdeacon  of  Colchejler^  to  fwear  Rpdnej  1  Str.  6x0. 
Fane  into  the  office  of  churchwarden.     He  returns,  that  before  ^^^"^ 
the  coming  of  the  v/rit,  he  received  an  inhibition  from  the  Biihop  ioner"nc-" 
of  Lofidofty  with  a  fignification  that  he  had  taken  upon  himfelf  to  giea  ne- 
aft  in  the  premifes.     But  by  the  court — the  return  is  ill.     It  j'^^^f"' 
Joth  not  appear  that  the  town  of  Colchefter  is  within  the  diocefe  churchwar. 
of  the  bifhop  who  inhibits  :  befides,  the  archdeacon  is  but  a  mi*  ^^t  yfc 
nifterial  officer,  and  is  obliged  to  do  the  aft,  whether  it  be  of  any  Jjl^^  n«>**'^ 
v<flidity  or  not.     And  a  peremptory  mandamus  was  granted.  power  of 

appointing  them.     Scuiter  v.  Frefton>  i  Str.  ^i* 

There  hath  been  fome  diverfity  of  opinion  among  the  judges,  R«t  ▼. 
whether  it  be  a  good  return  to  a  mandamus  to  fwear  a  church-  ^5'^'jj  m^ 
warden,  that  he  was  not  elecled^  inafmuch  as  the  archdeacon  can-  1379,  rcx 
not  judge  either  of  the  eleftion  or  of  the  qualities  of  the  perfon  y-  Harwoo4, 
clefted.     But  the  proper  diftinftion,  as  to  this  point,  \^x,Burn  r^'J^^* 
thinks  is  taken  in  the  cafe  of  ^.  v.  Twitty  (a),  M.  i  An.     Man-  c.uife,'  id* 
damus  to  fwear  a  churchwarden,   fuggefting  that  he  was  duly  '^o^. 
eleEled,     The  return  was,  that  he  was  not  duly  eleEled*     It  was  ^Y?*  ^ 
objcftcd,  that  this  was  net  a  good  return.     But  by  Holt^  C.  J. — 
Where  the  writ  is,  to  fwear  one  duly  eUBedy  there  a  return  that 
he  was  not  duly  eUEled^  is  a  good  return ;  for  it  is  an  anfwcr  to 
the  writ :   but  where  it  is  to  fwear  one  cl^fen  churchwarden, 
there  a  return  that  he  was  not  duly  chofen^  is  naught,  becaufe  it  is 
out  of  the  writ  and  evafive. 

To  a  mandamus  to  fwear  the  plaintiff  churchwarden  ol  Hejlon  Hubbard  v^ 
in  MiddleftXy  the  defendant  returned,  that  he  was  not  duly  ^'^  Henry 
clefted.  In  the  courfe  of  the  trial,  the  queftion  was,  Where  f  Str.^iAd. 
the  common  right  of  choofing  churchwardens  refts  ?  The  plain- 
tiff infided,  it  was  in  the  pariihioners  at  large  as  to  both  the 
churchwardens,  and  would  therefore  have  left  it  upon  the  de- 
fendant to  (hew  a  cuftom  or  right  in  the  parfon  to  name  one. 
The  defendant  on  the  contrary  infifted,  that  of  common  right  it 
^as  in  the  parfon  and  pariihioners,  and  therefore  it  lay  upon  the 
plaintiff  to  prove  a  cuftom  in  the  pariflnoners  to  choofc  both. 
And  of  tliis  opinion  was  Lce^  C.  J.,  and  that  though  there  arc 
fome  diftums  to  the  contrary,  yet  they  had  never  been  regarded. 
The  plaintiff,  therefore,  went  on  to  prove  a  cuftom  to  choofe  both 
*3y  the  parifhioncrs,  but  failed  in  it ;  it  appearing  that  though  tlie 
parfon  had  generally  left  it  to  the  pariftiioners,  yet  he  bad  fome- 
times  interfered.  Lee^  C.J.  likewifc  held,  that  a  curate  ftood 
m  the  place  of  the  parfon,  for  the  purpofe  of  nominating  one 
churchwarden. 

A  mandamus  was  direfted  to  the  commiffary  of  the  confiftorial  Rex  ▼.  Df» 
and  epifcopal  court  of  the  Biftiop  of  Winchefter  for  the  parts  Wanis, 
of  &urry^  to  admit  and  fwear  Henry  Griffith  and  Thomas  Gamer  \j^* 
churchwardens  of  the  parifh  of  Saint  Olave^  Southward     And  a  1  Bl.  Ren, 
*ikc  mandamus  was  alfo  direfted  to  him  to  admit  and  fwear  another  ^^^'  ^  ^ 


1 

6o6  C^tc|ilMnticiitf» 

fet  of  churchwardens  into  the  Cune  office*  The  commiflary 
tumedy  that  a  caufe  was  depending  before  him,  in  which  it 
difputed^  which  of  tlie  two  fets  of  churdiwardens  had  been  ddf 
ele£ied,  and  till  that  is  determined,  he  caimot  admit  cither  ok 
fet  or  the  other. — ^By  Lord  MansfiM  and  the  court — The  irtma 
is  bad :  the  commiflary  cannot  try  die  right.  He  ought  to  c^ 
both  writs,  and  it  is  of  no  prejudice  to  either  party. — ^It  was  pro- 
pofed  by  the  court,  and  omfented  to  by  the  parties,  to  try  tiie 
right  on  a  feigned  iflue ;  the  execution  of  the  peremptory  mm- 
iamus  to  be  fufpended  tiU  after  the  trial,  and  Uien  the  peicaip- 
tory  mandamus  to  go  to  fwear  in  thofe  that  flionld  preraii  on  tk 

trial. 
CaftUv.  To  a  libel  in  the  ecclefiaftical  court  for  not  taking  ufoa  him 

Richardibo,  ^}je  office  of  chapcl-warden,  the  defendant  pleads,  that  it  0  a 
»  Str.  715.   jQnative,  and  thereupon  moyes  for  a  prohibition.     Upon  ddatCi 
it  was  denied ;  the  whole  court  being  of  opinion,  that  thoo^ 
there  was  a  difference  as  to  the  incumbent,  yet  as  to  the  paim 
officers,  there  was  none ;  for  they  are  the  officers  of  the  pariiht 
*  and  not  of  the  patron  of  tlie  donative.] 
MUh.  27         Prohibition  was  granted  niji  to  the  ecclefiaftical  court,  in  t 
Car.  »•  in     ^^f^  where  J.  S.  fued  as  churchwarden  of,  &r.  in  CoUhefier^  on  a 
twMn  wha-  fuggcdion,  that  in  Colchefter  there  is  a  cuflxnn  for  the  ioh^Htants 
ifyandUm-  to  t\t&.   the  churchwaidcns,   and  that  A>   and  B.  were  ddy 
bcrt.  3  Keb.  ele£led,  which  matter  the  defendant  had  pleaded  in  the  fpiritoil 
S.  C.  court ;  but  the  plea  was  refufed ;  but  it  appeanng  that  J.  &  was 

churchwarden  defaBo^  chofen  by  the  parfon,  and  that  he  all  the 
year  a£led  as  fuch ;  and  that  he,  with  the  inhabitants  and  an- 
other churchwarden,  made  the  tax  for  which  the  defendant  was 
fued  in  the  ecclefiaftical  court ;  the  rule  for  a  prohibition  was 
difcharged ;  for,  per  Cuf^^  where  the  queftion  is  only.  Who  is 
churchwarden  ?  if  fuch  cuftom  is  alleged,  a  prohibition  ihall  be 
granted :  but  the  matter  here  is  for  a  tax  for  the  repair  of  the 
church  ;  and  it  is  not  material  now  whether  he  was  duly  defied 
or  not )  it  is  fufficient  that  he  was  guardian  de  faSoi  and  it  may 
be  as  well  put  in  iflue,  Whether  the  minifter  was  a  rightful  mi* 
iiiftcr  ?  Befides,  this  tax  is  not  rated  by  the  churchwardens,  for 
they  have  no  fuch  power ;  but  it  is  a  common  charge,  impofcd  by 
the  major  part  of  the  pariffiioners ;  and  the  churchwardens  do 
no  more  in  afTefling  it,  tlian  the  other  parifhioners ;  and  the  tax 
will  be  well  aflefled  by  the  major  part  of  the  inhabitants,  thongii 
the  churchwardens  are  againft  it :  their  chief  bufinefs  is  in  cc^ 
kiting  it;  and  the  matter  is  a  matter  of  ecclefiaftical  cog* 
nizancei  for  the  fpiritual  judge  may  enquire  touching  the  want 
of  reparations  of  the  church.  And  NoUj  That  upon  the  rule  for 
iUfcharging  the  prohibition,  all  this  matter  was  ordered  to  be  cfi- 
trrcd,  for  fear  it  (hould  be  afterwards  thought,  that  a  pTohibitioa 
was  decreed  where  a  cuftom  was  in  queftion. 


a 

3)   Of  thdr  Intereft  and  Power  over  the  Things 

belonging  to  the  Church. 


r 


H£  churchwardens^  when  chofen,  are  a  corporation^  intruded  Roll.  Abr. 
ivith  the  care  and  management  of  the  goods  belonging  to  the  393*  ^  '°<^ 
lurch,  which  they  are  to  order  for  the  beft  advantage  of  the  pa-  J?*'  l^J^^ 
(hioners :  they  are  likewife  enabled  to  take  goods  for  the  benefit  Yet?.  17*3. 
F  the  church ;  but  cannot  difpofe  of  them  without  the  confent  of  ^  Browni. 
ic  parifliioners.  *,U;^- 

fO.  [1  P.  Wms.  125.  Where  an  obligation  is  made  to  them  and  their  fucceiTbrs^  and  they  die^  their 
ccutora  Aall  have  the  aCfcion^  and  not  their  fncceflors*    Yin.  tit.  Cburcbwardim,  D.J 

They  have  fuch  a  fpecial  property  in  the  (a)  organ,  (5)  bells,  f.n.b.  91. 

r)  parifli  books,  {d)  bible,  chalice,  furplice,  l^c,  belonging  to  K.- («)itott. 

hie  church,  that  for  the  taking  away,  or  for  any  damage  done  u)c^' 

oy  of  thefe,  they  may  {e)  bring  an  a^ion  at  law }  and  therefore  £iiz.  145. 

f)  the  parfon  cannot  fuc  for  them  in  the  fpiritual  court.  '79. 

95>  39^*  ^'  Raym.  337.  (J)  Roll.  Rep.  67.  («)  That  the  adion  muft  be  for  hna  parocbmno^ 
MB»  and  not  hwa  eccl^st.  Mod.  65.  ^  Cur.  »  Keb.  675.  S.  C.  and  S.  P.  per  Cur »  Vent.  89. 
lC.  and  S.  P.  and  the  court  inclined  accordingly  j  but  fald»  the  precedents  were  both  ways.— Whe« 
Ikj  may  foe  at  common  law  for  damages,  and  in  the  fpiritual  court  for  the  things  in  fpecie.  Sid.  %%%» 
rKeb«6si«    (/)  RoU«  Abr*  393.    aliift»49a» 

If  two  churchwardens  fue  in  the  fpiritual  court  for  a  levy  Cro.jac« 
Owards  the  reparation  of  their  church,  and  have  fentence  to  ^34* 
ecover,  and  cofts  afTeiled,  and  after,  one  of  them  releafifs,  yet  ^  Brownl^ 
he  other  may  proceed  for  the  cofts,  ^c;  for  churchwardens  215.  s.c* 
uve  nothing  but  to  the  ufe  of  the  pariih ;  and  the  corporation 
^onGlls  of  both  \  and  one  only  cannot  releafe  or  give  away  the 
{oods  of  the  church. 

Alfo  they  have  fuch  a  fpecial  property  in  the  goods  of  the  2  Hawk. 
:hurch,  that  when  they  are  ftolen  they  may  bring  an  appeal  of  P-^-««a3» 
nobbery  for  them  :  {g)  they  may  atfo  fue  the  offender  in  the  fpiri-  ^ji  ^.^ 
tual  court /r^  falute  anima^  but  not  to  recover  damages.  23-     sid. 

491.     X  Keb*  743.    Regift.  57. 

But  the  churchwardens  have  no  right  to,  or  intereft  in,  the  Comp.  |n- 
rreehold  and  inheritance  of  the  church,  which  ih)  beloni;s  folcly  <;»»«;*>•  381  • 

.     ^«^.-  '  \/o/    And  theie- 

to  the  parfon  or  incumbent.  fore  the 

churchwardens  cannot  grant  a  licence  for  burying  in  the  church,  being  the  fteehold  of  the  parfoa. 
C^ro.  lac.  366*  Noy,  104.  Yet  the  churchwardens,  by  cuftom,  may  have  a  fee  for  burying  in  thf 
church,  becaufe  the  pariih  is  at  the  charge  of  repairing  the  floor.  Vent.  174.  3  Keb.  ^04.  523.  5x7.. 
But  the  church-yard  is  a  common  burial-place  for  all  the  parifliioners.  Comp.  locumb.  381.  (b)  If 
ihe  walls,  windows,  or  doors  of  the  church,  be  broken  by  any  perfon,  or  the  trees  in  the  church-yard 
cot  down,  or  the  grafs  thereon  eaten  by  a  ftranger,  the  incumbent  fhall  have  his  adion.  21  H.  7.  21.  b. 
Bid.  Trefpafs,  210.  3$  H.  6«  19.*  11  H.  4.  12.  And  fo  may  his  leflee,  if  the  church-yard  be  let* 
»Wl,Abrg37. 

Alfo  the  feats  in  the  church  being  fixed  to  the  freehold,  the  VtdeizC^, 
churchwardens  (i)  cannot  difpofe  of  them  alone,  nor  can  the  '°5'«S*** 
churchwardens  and  reflor  jointly  difpofe  of  them  without  the  codb-aocu 
coufatt  of  the  ordinary  \  and  though  fuch  difpofition^  have  been  s.c.  Moor^ 

I  o  made } 


6oi  Ciiuvt{)t0artiett«r« 

87S.  s.  C.   made ;  yet  it  hath  been  always  prefumed  that  it  was  fo  done 
*^**'S«>«  the  coment  and  approbation  of  the  ordinary, 

Comp.  Incuflib.  38a.  Salk.  167.  pi.  7.  x  Wilf.  316.  (r)  But  by  the  cufton  ofLoaJoHj  the  d 
wardeni  hare  the  ordering  of  the  feats  there,  for  the  pariihtoiien  aie  oblig«d*to  repair  chedua 
veil  MM  the  body  of  the  church.  Comp.  Inciunb.  3S7,  38S.  2  Roll.  Abr.  aS8.  Poph.  140.  »  RsM, 
Rip*  %^»  And  there  may  be  the  like  cuftom  elfewhere,  for  the  chorchviardens  to  difjpofe  of  Se^ 
HayiQ.  %4$»  admitted  ^  C»r.  But  the  churchwardens  muii  fhew  Ibme  particular  feaJToa  wh^  tii^ 
are  to  order  the  feaia,  exelofiTe  €ii  the  ordinary  |  for  •  general  allegation » that  they  itfed  Id  "  * 

is  no  mtut  than  what  they  are  obliged  to  by  common  right*  it  not  fufficient.    a  Lev.  241 . 


Comp.  In.  But  as  feats  are  ereded  for  the  more  convenient  attt  ^ 
«imb.  382.  q[  divine  fervice,  and  as  the  parifhioners  are  at  the  expence  cf 
Whether'*'  erefting  them  and  keeping  them  in  repair,  if  any  of  chcm  be 
churchwar.  taken  away,  though  they  are  fixed  to  the  freehold,  yet  the 
4ensmayre.  churchwardens,  and  not  the  parfon,  (hall  bring  the  a£lion  againft 

snoveieatf       •      ,  *  00 

crcaedbya   tiie  wTong-aoer. 

granger  in  the  chnrch.    FiJt  Noy,  108.    Comp.  Incomb.  387. 

Oodb.  179.  It  is  faid  to  have  been  holden,  that  at  common  law  a  dnndb- 
'^^L^  warden  may  maintain  an  adlion  upon  the  cafe  for  defacing  a  mo- 
wardens        nuraent  in  the  church. 

themfelTeSy  nor  any  others,  cannot  take  down  arms  in  windows,  or  deftce  gTave-ftoaea  mr  mowftt 
cr0£Ud  in  the  church  or  church- yard  ;  and  if  they  do,  an  adion  lies  by  the  heirs  or  exccntgnef  ths 
parties  for  whom  they  were  ereded.  Roll.  Abr.  625.  Noy,  104.  Godb.  200.  Cm.  Jac.  3^. 
%  Bultl.  151.  jInUf  tit  ARioHS  on  the  Cafe,  (F).  But  the  ordinary  may  deface  any  fupcrftiDOBS  pk* 
ture.  Noy«  io4«  >[Nor  can  any  ornaments  be  fet  up  in  the  church  withoot  his  confent.  i  Scr.  rM. 
3ut  it  muft  be  exercifed  according  to  a  prudent  and  legal  difcretion»  which  the  court  of  the  archa  M 
p  right  to  look  into»  and  conedt.    a  Str.  io8o.] 

(C)  Of  their  Power  and  Duty  in  makitig  Rates  in 
Matters  relating  to  the  Church. 

rnf«Comp.  ^HE  churchwardens  have  no  power  to  malce  any  rate  them- 
Incumb.  A  felves,  exclufive  of  the  parifhioners,  their  duty  being  only 
^  '*  to  fummon  the  parifliioners,  who  are  to  meet  for  that  purpoici 

and  when  they  are  aflembled,  a  rate  made  by  the  majority  pic« 
fent  fhall  bind  the  whole  pari(h|  although  the  churchwardcis 
voted  againil  it. 
Vent.  367.  But  u  the  churchwardens  give  the  parifliioners  due  notice,  that 
Wod.  79.  ^^j  intend  to  meet  for  that  purpofc,  and  the  parifhioners  rcfufc 
la)  By  the  to  comc,  or  being  afTembled  refufc  to  make  any  rate,  they  majf 
cif  il  and  make  one  without  their  concurrence  ;  for  as  they  arc  liable  to  be 
Sr"If(Mi  P^^^^^^  ^^  ^^  ecclefiaflical  courts  for  (a)  not  repairing  tc€ 
Is  obUgedT  church,  1%  would  be  unreafonable  that  they  fhould  fuficr  by  the 
to  repair      wilfulncfs  and  obftinacy  of  others. 

the  whole 

church,  and  it  is  fo  in  all  chriftian  kingdoms  but  in  England  \  for  it  is  by  the  peculiar  Iswof  tbii  . 
pttion,  that,  the  parifliioners  are  charged  with  the  repairs  of  the  body  of*  ihe  church.     Cartk.  360*  ff 
Holt,  Ch.  Tuft.— The  biihop  cannot  appoint  ^commiifioners  to  ux  the  pariOiioaen,  or  aiake  rit»  <•<' 
repairing  the  church.     9  Mod.  8*  223.     But  the  fpiritual  court  may  compel  the  parifluoncn  cod?^ 
and  may  excommunicate  every  one  ot  them  till  it  be  repaifed  j  but  if  any  are  willing  to  ^wmifc*! 
(hey  are  to  be  abfolved  till  the  greater  part  agree  to  make  a  tax.     Comp.  incumb.  i%%,  389.    [latit 
ia  remarlcable*  chat  the  ilatuce,  or  writ,  cir<vmJfiBe  agatit,  13  Ed.  i.  fbt.4.  §2.,  which  fiemst^ 
ibundacion  of  (his  ecdefiaftical  jurifdidtion,  is  exprcfs,  ^  infuikat  cafihut  atta ptnM  mum  fti^'^f^ 
fuam  picuniar'ia,'"'    If  the  queftion  concerning  the  rate  depend  on  the  bounds  of  the  pariA^  thaifltf* 
<er  muft  be  decided  at  common  law.     Deg.  172.]     Of  the  manner  it  ii  to  be  made^  v^rjCcij*  \ 
V^^t  308.    ^  Mod.  22Z.  954^«    Lit.  Rep.  263.    Poph.  i^y.    Mod.  1^36* 

Tta 


tht  cKuTchifardens  in  fummoning  the  parilhioners  need  not  Vmt.^Sy^ 

it  frofn  houfe  to  houfe,  but  a  general  publick  fanunpns  at  the  ^^^v-  ^ 

irch  is  fofficienty  and  the  major  part  of  them  that  appear  upon  ^^^^'  ^  ^ 

h  fammofis  will  bind  the  whole  pariflk 

On  a  motion  for  a  prohibition,  it  appeared,  that  the  lihel  te*  Ctrtk.  '^So. 

ed  that  y.  fi.,  dean  of,  f^c.  had  presented  that  the  church  and  f„7j^„\^ 

kneel  of  !>•  was  out  of  repair,  (s^r.,  and  that  the  churchwardens  5  Mod.  390* 

the  faid  parilh  did  make,  or  caufe  to  be  made,  a  certain  rate  i>-  c  Saii^ 

on  the  inhabitants  thereof,  towards  the  charge  of  repairing  ^f  ^'  ^^^^ 

I  faid  church  and  chancel ;  and  that  the  churchwardens  had  R«yaL  59* 

fcordingly  repaired  the  church  and  chancel,  and  beautified  the 

DC  with  ornaments,  and  that  H.  was  a  parifhioner  of  the  faid 

lifi],  and  refufed  to  pay  his  proportion  of  the  faid  rate ;  and  it 

bg  obje£ted,    ift.   That  the  churchwardens  only  could  not 

ake  a  rate ;  2dly,  That  the  parfon  alone  ought  to  repair  the 

ancel  $  a  prohibition  was  granted  generally  to  the  whole  fuit^ 

Ough  it  was  ftrongly  infilled  oti  that  the  prohibition  ought  to 

» (pood  the  rate  for  repairs  of  the  chancel  only. 


5)  Of  their  Power  and  Duty  in  making  Prefent- 
mentS)  and  hindering  Irreverence  in  the  Church. 

^RESENTMENTS  made  by  churchwardens  relate  to  the  cliurchj  vtau  114. 
the  parfon  and  pariihioners,  in  which  they  arc  to  be  guided  4y«it.4«^ 
1^  the  articles  delivered  them :  but  thefe  ahicles  muft  be  agree*  f^ch  pco!^ 
>le  to  the  laws  of  the  church,  and  particularly  to  the  canons  miObiy 
ladc  and  agreed  on  in  the  year  1603:  they  need  not  take  a  ^^^^^^ 
Uticular  oath  upon  all  the  prefentmcnts  they  make,  but  may  do  be  pu^- 
by  virtue  of  their  {a)  general  oath  of  churchwardens.       able  as  perjury.  Keb.52a. 

iThe  oath  is  to  be  general,  vh*  to  do  all  things  which  apper-  HaH.  3^. 
unto  their  office;  and  therefore  if  the  oath  tendered  requires  W  ^.^ 
kcm  to  prefent(i)  matters  not  prefentable  by  law,  they  are  not  enjoined  th« 
Uiged  to  take  it,  {c)  nor  are  they  to  be  required  to  prefcnt  or  ac-  churchwar- 
ttfe  thcmfelves.  ^^1^- 

fkeri,  revikrs,  and  common  fowers  of  fedition  amon^  neighbours  ;  the  court  held,  that  thefe  general 
sniM  oomprehended  macters  out  of  their  jurifdidion  (  and  that  if  the  churchwarden  had  pleaded  thei)^ 
^uen  Unetur  reJpcntUre  as  to  thofe  matters,  and  the  plea  had  been  refufed,  a  prohibition  ought  tot 
***  been  granted.  Vent.  1 14.  The  S.  P*  as  to  fowing  fedition  among  neigli hours.  Vent.  127*  6«i( 
tefaer  any  perfon  within  bis  parifh  hath  encroached  upon  the  church-yard,  is  lawful,  though  matter 
f  ^Rehold.  Vent.  127.  Aifo,  if  the  oath  tendered  has  thefe  general  wor4s,  «/x.  T«  make  frtjent^x 
Mu  aecmtmg  to  the  king^t  eccUfiafilcal  law  ;  the  particular  articles,  by  way  of  diredion,  will  not  Ul 
liScient  grounds  for  a  prohibition.  Vent.  IZ7.  {c)  But  to  prefent  every  perfon  in  the  parift,  4oe| 
« include  themfelvci.    VeaMay. 

Alfo  if  the  ecclefiaftical  court  proceeds  agaxnft  the  church-  Hard.  364, 
^tdcns  m  matters  not  within  their  jurifdidion,  an  aftion  on  the  ^^^* 
^  Hes  againft  them. 

And  if  the  churchwardens  malicioufly  prefent  an  innocent  per,-  Cro.  Car. 
m  for  any  crime,  by  which  he  is  put  to  expence,  or  fuflFcrs  in  |?5-  ^'» 
fe  g<^  v^va^  oy  r^uti^tion^  %n  a^ion  oti  the  <?afe  Jicf.  v«aj!  si 

In 


€o4  Cbtitc&lDftilttnA 

W.ifC.  In  aSrak  and  bstterjr  a^ainft  a  duucLpjidm,  lie  jdBEd 
(uIm*  ^^  ^  plaintiff  was  at  cboicli  in  time  of  prafcis  widi  1b  kal 
tUi  mi  <M^  sn^l  ^^  ^  demanded  of  him  to  pnD  if  oA^  and  beode 
fiv  he  did  not  do  it»  the  cfamdiwankn  took  off  his  hat  and  hii 
^^  ^^^^  it  by  him ;  and  the  court  hdd  diis  a  go^  jaftifii  Jliun ;  wi 
kiatiiecc-  that  dmichwjLidcns  may  juftiiy  to  wake  a  man,  to  fwitch  hil 
<fcfi«**al  that  are  at  pby,  and  ton  an  ezcommookatcd  pcilbs  ait  d 
^^JUtt  Acchmdu 

mcj  scooc 

hammi  m  the  watm  tine  to  pennit  Ibcb  micphuk*  and  iibnty  m  db 

aJjmifiti  ^  mi  tfaac  (M  ly  cIk  rBpoftcr,  tint  the  csart,  Cikii^  it  to  ke  « 

!'>■>>'»  gsfe  jvd^BMBt  apisft  kito«  witboot  regard  to  tk  csoepcioaA  to  the  i 

SL  C  nd  S.  P.  adjodfed  ;  Twifiien  om\j  do«btiog  apon  the  wdi  of  the 

9fc.^au  What  hat  iolttdcd?  and  faid,  they  iMght  a^pcafe  «  diaMtooKc  a  the 

hAadfOBatoan  to  pafl  olFhUhat,  Irads  totbenyb^adiAnhaceaadlKac^if  ihKpcaoB.    sK^ 

134,  n^.  S.  C.  ad^adpd. 


Is-        Chmthwaidens  may  reftrain  and  hinder  any  taxagat  aat  1^ 
33^  oenfed  from  preaching  in  their  chnich  or  chapeL 

(£)  Of  their  Accounts;  and  faeran  of  Adioa 
brought  by,  or  againft  them,  and  the  Remedies 
they  have  when  their  Time  is  expired. 

(tf)  Ortoa  ^T^HE  choTchwardcns,  at  the  expiradon  of  their  year,  ait  ti 

ftca  csi»-  ^   gj^^  1^  iIj^  accounts  to  their  {a)  parifbianers,  aod  on  i& 

!|2aaBd'^  ^^^  (^)  >>>37  I'c  proceeded  againft  in  the  ecdefiafticai  covt»  c 

the  pariihi*  |he  {c)  foccccding  churchwardens  may  bring  an  {i)  adion  of  ac- 

**?*  *^  count  aeainft  diem  at  common  law. 

cardiaf  to  ^ 

the  CBftoa  of  lone  farHhes»  who  nay  aUov  their  acomats,  and  fach  aBowaace  iiaJI  filchaife  da 
fiva  being  caHeJ  in ^ueftion  ia  the  fpirita^  caort.     «Lttt».  1017.     (^)  By  the  fucceediaig  chaid. 
twffknh  cither  ia  the  fpirimal  coorty  or  by  writ  of  accoiut  af  awnmnn  law.     Godh.  »79.     Roli.Kip. 
71.  J06,  107.    s  K.eb.  6.  ax«     Sid.  x8i.     (r)  But  the  pariihiooen  caaaot  bria^  an  afiSoB  of  i 
againft  them  at  rninmnn  lawy  hot  mnft  aaakc  new,  &f  •    Brob  Aocooat,  719    8  E«  4.  6.    " 
pwMkjiii,  55-     4E.  4.  6.  'Bro.  Cardea»  7.     And  tboagh  a  pariA  pcdioihe  to  chafe  ti 
WMdcaty  aid  that  the  perfoas  (b  cbofen  Audi  condnue  in  that  office  lor  two  ;ears ;  y«i  dbe  |«il 
aay,  aotwhhftaodlng  the  prefcriptioa,  lODOve  fuch  wardens  at  their  pleafinc,  and  chafe  aev  a& 
^6  H.  S.  5-  b>     13  Co.  70.     Compu  Incannb.  390.     FUt  17  H.  8.  c  25.  ia  Raftal,  that  oo  chard- 
vndBB  Iball  coatinae  ia  his  office  above  one  whole  year.     {i\  Fide  Sid.  307.    Where  a  cJiaiilaaai 
^  St.  JHUrttM^s  tM  the  Fulds  was  iadlded  foe  taking  a  filvcr  cop  of  one,  for  the  place  of  gafieij^s^ 
mkre  •fcUi  &£' 

KoO.Ahr.        If  the  churchwardens,  by  the  cohfent  and  agreement  of  tk 

isi.  pi.  9.  parifhioners,  take  a  ruinous  bell  and  delirer  it  to  a  beH-feimdcry 

le^But  ^  ^^  diat  he  by  their  agreement  fhall  have  for  the  calling  diaaf 

%Hhe(hs  4A9  and  fliall  retain  it  till  the  4/.  be  paid ;  this  agreement  of  ck 

^^  ^  parilbioners  iball  {e)  excufe  the  chuxehwardens,  in  a  writ  of  s£- 

2[^"t2^  count  brought  againft  them  by  their  fucceflbrs. 

accoant,  or  aoft  fet  it  forth  ia  Afehair  b«Aii«  aaditttt,  WN&  If od.  65.    VeBt.a8«  S.C    tKA. 

[They  €».      .  If  the  chuTchwardcns  and  parifluoners  make  an  aflefEncBt, 


■^**^\.   and  the  churchwardens  lay  out  the  whole  money,   but  before 


S'Sri^oin  tbe  whole  is  coUeAed  their  rime  is  expired,  and  new  church- 

naoMs  after   wardens  are  chofen,  the  former  churchwardens,  by  having  pre- 

^  ^'  ^^'^^  ^*^  parifluoners  as  rcfufcd  to  pay  before  the  dctamia. 


Qoa 


A  of  their  time,  may  ftill  proceed  againft  them ;  otherwiFe  the  v.Pradoict 
w  churchwardens  mud  collet  fuch  arrears^  and  reimburfe  "^^^'.^ 
:ir  prcdcceflbrs.  w7pr^. 

?hmn.  41*     1  Vent.  262.  where  bills  hafe  been  exhibited  for  relief  igamft  the  new  church  warden 
pttrilhionen,  for  mooey  e&pended  by  order  €i  the  veftry.  [See  too,  Nicholfoa  v.  Malien,  Via* 
r.  dt«  ChmretwarJeMs^  C.  p.  9.    IUdn«r  ParUh  in  fTaltSf  id,  p  lo.J 

[It  i%  faid,  the  fpiritual  court  hath  no  jurirdi£lion  to  order  a  Dawfon  n 
3e  to  reimburfe  the  preceding  churchwardens,  and  a  prohibition  ^>^'")^on# 
IS  granted  after  fentence,  becaufe  upon  the  face  of  the  order  it  Hvdw!'^!. 
peared  the  ecdefiaftical  court  had  no  jurifdidlion  :  And  by  the 
lole  court  of  King^s  Bench— There  cannot  be  a  rate  made  to 
imburfe  the  churchwardens ;  becaufe  they  are  not  obliged  to  lay 
e  money  out  of  their  own  pockets.] 

If  goods  belonging  to  the  church  are  taken  away,  and  the  Cro.£i>e. 
kiirchwardens  for  the  time  being  negleA  to  bring  an  adion,  the  i^*  ^79* 
cceeding  churchwardens  may,  by  virtue  of  their  ofEce,  bring  yuuj)Jl* 
1  a£fcion  againft  the  vrrong-doer,  but  they  mud  declare  ad  105. 
wuudm  parocbianomm^  and  not  ipforum;  though  the  old  church^  *  BrowoL 
^ardensj  in  whole  time  the  fa&  was  done,  may  Jay  it  either  Kdw.  3a. 
ray. 

If  ^.  was  churchwarden  of  if,,  and  at  the  end  of  the  year  gave  sJooes,i32. 
p  his  accounts  to  his  fucceflbry  and  yet.^.  is  falfely  and  ma-  ^^^ 
cioufly  cited  by  D*  into  the  eccletiailical  courts  to  render  an  ac-  ^\  s!c^ 
ount,  and  at  the  requeft  of  D.  he  is  excommunicated  for  not  adjudged, 
eadering  up  his  account }  an  a£lion  lies  againfl:  D.  diough  the 

kfCQ  by  a  judge )  bat  lor  dut  vid!r  Hard.  194,  105,  &c.  [In  fach  caie  he  may  hare  a  prohibition* 
lafiktna  v.  Robinioay  Bunb.  147.  So  where  they  hafe  paffed  tbetr  accouoti  at  the  veftry.  Soowdea 
'.  Herringy  id.  2S9.  Wainwright  v«  Bagihawy  1  Str.  974.  The  fpiritual  court  may  compel  the 
luirchwardeaa  to  bring  in  their  accountty  but  hath  no  juiifdidion  to  fettle  them*  If  they  prefume  t9 
lecide  upon  them^  a  prohibition  will  be  granted,  even  after  fentence  allowing  the  accounta»  and  an  a|fk 
^  to  the  arches*    Adams  v.  Ruih,  1  Str.  XZ33*    Leman  ▼•  Goulty,  3  Term  Rep.  3.] 

.  By  the  3  tsf  /^JF.lsf  M.  cap.  \\.  «  In  all  anions  to  be 
^  brought  in  the  courts  of  Weftminfiery  or  at  the  aflifesi  for 
^  money  mifpent  by  churchwardens^  the  evidence  of  the  pa* 
^  riihionersy  other  than  fuch  as  receive  alms^  fliall  be  taken  and 
\  admitted*** 

*  Churchwardens  are  comprehended  within  the  purview  of  the  («)  But  in 
(bttttes  7  Jac.  I.  ta^.  5.  and  ai  Jac.  i.  cap*  la.  as  to  pleading  uaaionoa 
die  general  ifiue  to  adions  brought  againft  them,  {a)  and  as  to  ^^^^^\ 
double  cofts  when  they  have  judgment.  churchwar. 

den  for  a 
nUe  and  maCcSoos  prefetttmeBt,  dioogh  there  be  judgment  for  him»  yet  he  Aall  not  have  double  cofts  } 
fcc  the  ftatnte  docs  not  extend  to  fpiritual  affain*    Cro.  Car.  %%^^  aS6«    Jones,  305.  S.  C. 

[By  II  Geo.  2.  c.  76.  $  5.  Churchwardens,  C5V.  are  required 
fo  carry  hawkers  of  brandy,  Ufc.  before  jufticcs  of  peace,  ^cJ] 


[    6o6    1 


Contmttnictitff^ 


\V  XTksr  Kl^ii  cf  0£ndcn  are  to  be  coo 

{IT  To  wiat  PHTcn* 

r  Whit  »  to  be  done  prerkms  to  thdr  GomnU 

^  virii2t  cGgbt  to  be  the  Form  of  die  Qm^ 


■  1^^     \m 


T  A:  wb=fib  dirges  tfaej  are  to  be  (cot  Id  PiifiA 
S    T;  v^ar  Ccjrt  the  Gommitmeiit  is  to  becff" 


-    5t  v^im  Cleans  the  Fauty  may  be  diiduigoi 

irzfjL  iur\  Cbaimitinent. 


L 


'1^^*    a  ue  Kinds  of  Offenders  are  to  be  conuakd. 

^a  L  L  icribos  who  are  a^prdiauled  for  oflenod  not  bOaU^ 
h.  J^  ^  lolr  pcnbos  wbo  acgle£l  to  ofer  bail  for  aftnoes  wliii 
^*  *  jg^  xsuaiiiir,  WT^  be  <x)mmittcA» 

^  -toMb  ytjr  «i=acicr  a  joAke  of  peace  is  cmpovpeoed  to  bSoiI  a  fok 

^  ^  ^  m.  ircr^  IT  ir  caxic  bim  to  do  a  certain  duag,  be  may  oonuBk  la 
^'^  rM.  ru^  cTr.  if  in  his  prefeoce  he  (hall  refufe  to  bclb homii* 

(B)  By  whom. 

t  UjA  ?r  ff  ^'^  ^a^'W  hy  Serjeant  ILrwimf  as  a  matter  «^  ^ 

^  ^  *  •.  1  rr^K>i  K  ifl  the  dd  («)  books,  rfiat  wlicfefoever  a  cdftfclkr 

•  *  It  TT-Tict  prrica,  may  juftify  the  arrcfting  another  for  a  B«J 

^  ^\  J  *  ^•r  r.;.>n,*ic  msT  alio  juftify  the  fending  or  bringing  Km  tt  4c 

^  *<•  r.-^T-^.-tt  CM^  5  ^'^  ^^^  every  piiratc  perfon  hath  as  itmdh  a4^ 

'»>•'*'  ^  .,  ,^  -r^;£>  of  iis  kind  as  the  flieriff,  or  any  other  offioefi  «■ 

^  r  *  N  t;;'  ^*  Vi*-  i-cii  imprifonment  by  his  (*)  own  authoiitji  bdtBOt 

^  ^  *.  K  ^,  ^\^.  _^-.^-;;^-^  ci  another. 

;\*'^\  ^  ^     »5r>W    MEi4-4-«>- «.fc-7«.b'     (*)  5  H.  7- 4- k- f  »•  ^* 
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But  inafmuch  ^$  it  U  certain,  that  a  perlbn  lawfully  making  %  Hawk, 
ich  an  arreft,  {a)  may  juftify  bringing  the  party  to  the  conftable,  P*  c  i^id. 
I  order  to  be  carried  by  him  before;  a  juftice  of  peace;  and  26.5.2*7^1 
lafmuch  as  the  ftatutea  of  i  &  a  Pb.  (sf  M.  cap.  73.  and  a  &  3  10  £.4.  i7< 
ii.  y  M.  cap.  ID.,  which  dire£k  in  what  manner  perfons  brought  ^-  ^-  *'*^* 
dfore  a  juftice  of  the  peace  for  felony  fliall  be  examined  by  him,  ^**  "** 
\  order  to  their  being  committed  or  bailed,  feem  clearly  to  fup- 
ofe,  that  all  fuch  perfons  are  to  be  brought  before  fuch  juftice 
>r  fuch  purpofe )  and  inafmuch  as  the  ftatute  of  3  Cat.  a.  c*  2. 
9mmonly  called  the  habeas  corpus  a£l,  feems  to  fuppofe,  that  all 
nrfons  who  are  committed  to  prifon  are  there  detained  by  virtue 
F  fome  warrant  in  writing,  which  feems  to  be  intended  of  a 
gmmitment  by  fome  magiftrate,  and  the  conftant  tenor  of  the 
ite  books,  pra£bice,  and  opinions,  is  agreeable  hereto ;  it  is  ceN  ll«P.C.  px. 
linly  moft  advifeable,  at  this  day,  for  any  private  perfon  who  "*•   t)aiu 
rrefts  ^lother  for  felony,  to  caufe  him  to  be  brought,  as  foon  as  ^*  '^  ' 
onveniently  he  may,  before  fome  juftice  of  peace,  that  he  may 
e  committed  or  bailed  by  him. 

It  is  certain,  that  the  {b)  privy  council,  or  any  one  or  two  of  %  Hawk, 
bcm,  or  (r)  a  fecretary  of  ftate,  may  lawfully  commit  perfons  for  ^-  c.c.  ifi, 
reafon,  and  for  other  offences  againft  the  ftate,  as  in  all  ages  (i)An^, 
bey  have  done.  298.  [cro£. 

ton'i  QiSCf 
^attgh.  14a.  Sid.  yS.  Fitz-patrick^s  cafe,  Salk.  103.  The  r^ght  of  one  or  more  lonk  to  com« 
lit  out  dt  council,  is  extfemely  qudtionable }  and  indeed  ieems  to  have  been  dented  in  the  caTe  of 
be  Stven  Bifliopt>  both  by  court  and  coonfel  on  each  fide.  4  St.  Tr.  ^lo,  31 1.  {c)  The  earliaft 
tftances  that  occur  in  our  law-books,  of  commitments  by  a  fecretary  of  ftate,  are  in  1  Leon.  175. 
kl]yard*s  cafe  }  and  x  Leon.  70,  71.  Howe)i*t  cafe  ^  the  former  in  Tr.  29  £1.,  and  thelattei  inMicB. 
9  &  30  £lia.  Tliefe  were  both  by  Sir  Francis  V/al&ngham,  who  is  defcribrd  as  one  of  the  principal 
kretarics  of  the  lady  the  queen,  but  with  the  addition  of  and,  &c.  in  the  firft  j  in  the  laft  exprefsly  of 
he  words,  **  and  one  of  the  privy-council  ;**  fo  that  he  feemcth  rather  to  have  a£ted  in  that  charader^ 
bin  as  fecretary.  However,  in  Melvin*s  cafe,  in  die  4th  of  Car.  i .,  the  next  inftance  to  be  met  witb» 
be  addition  here  mentioned  is  dropped^  and  the  commitment  is  faid  to  be  fimply  by  the  Lord  Conwtf 
ftretsry  of  pate*  There  is  00  doubt,  but  that  the  power  here  aflertcd  in  this  officer,  was  erroneous  in 
b  commtncement ;  as  hath  been  very  fatisfa^orily  proved  by  Lord  Camden,  in  his  argument  in  tboi 
life  of  Entick  v.  Csrrrington,  1 1  St.  Tr.  316. :  but  there  is  alio  no  doubt,  as  his  Lordfliip  oUcrved^ 
Mt  that  he  is  now  in  the  full  U^^al  ezercife  of  it :  becaufe  there  hath  been  not  only  a  dear  praftice  of 
t,  at  leaft  fince  the  Revolution,  confirmed  by  a  variety  of  precedents  \  but  it  hath  been  recognised  and 
ttnfirmcd  by  levera!  cafes  direfily  on  the  point.  Rex  v.  Kendall  and  Roe,  5  Mod.  78.  Skin.  596.  S.  €• 
U.  Raym.65.  S.  C.  I  Salk.  347.  S.  C.  4St.Tr.  559.  S.  C.  The  Queen  v.  Derby,  Fort.  140. 
|l^v,Earbory,  2  Barnard.  293.. 346.  Yaxley's  cafe,  Skin.  596.  Carth.  291.  Sir  William  Wynd* 
lam^s  caie,  3  Vin.  Abr.  tit.  Bail,  H.  a.  6.  p.  7.  Str.  a.  S.  C.  Rex  v.  Lord  Scarfilale  and  Lord 
>opplJn,  \hii,  p.  8.  Rex  v.  Harvey,  ih\d.  p.  9.  Rex  v.  Florence  Henfcy,  t  Burr.  64s.  Rex  '?• 
Wilkes,  %  Wilf.  1  $0.     II  St.  Tr.  302.  S«  C.     Sayre  v.  Earl  of  Rochford,  %  Bl.  Rep.  1x65.] 

But  the  king  cannot  commit,  as  is  evident  from  the  following  SeeiSho#« 
cafe,  which  was  upon  an  habeas  corpus  i  wherein  it  appeared,  the  ^^-  ^¥ 
king  had  requefted  fome  of  his  miniilry  to  commit  the  defendant  ^  ^^ 
io  gaol,  but  they,  not  having  evidence  of  the  defendant's  guilt, 
refafed  to  grant  any  warrant  \  upon  which  his  majefty,  thinking 
the  defendant  guilty,  called  for  a  warrant,  which  he  (igned  with 
tus  own  hand,  l)y  which  the  defendant  was  committed  to  the 
coftody  of  a  meflenger ;  and  the  warrant  being  taken  notice  of  by 
the  cdun  of  B.  R»,  and  the  whole  matter  being  conlidered,  the 
court  gave  their  opinion,  that  the  defendant  (hould  be  difcharged, 
becaufe  the  warrant  was  under  the  king's  own  hand,  and  not 
luider  the  hand  of  any  fecretary  or  officer  of  ftate,  or  juftice  of 

peace. 
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Scb^PrT*  Is  peace.     And  the  reafon  given  for  this  hatA  beeiit  tliat  the  lar^ 

^^B^'   haying  given  all  his  executive  power  to  his  judges  and  jufticcs  « 

'^^     the  peace,  there  is  none  left  in  him,  the  executive  povrer  boni 

toopmean  and  troubleiome  for  his  majefty ;  and  if  the  king  end 

ever  fo  much  there  is  no  remedy  againft  him^  but  there  is  a  v^ 

mcdj  at  law  againft  any  fubje^l  whatfocver. 


B 


(C)  To  what  Prifon. 

» Y  the  3 1  Csr.  2.  cap.  2.  it  is  ena£led,  '<  That  no  fobfed  of 

«  this  realm,  being  an  inhabitant  or  refiant  of  this  tuogdom 

<^  of  England,   dominion  of  Wales,    or  town   of  Berwick  afm 

^  Tweedy    (hall  or  may  be  fent  priibner  into  Saaland,  hdani, 

<<  Jerfej,  Guernfejy  Tangier,  or  into  parts,  garrifons,  iilands,  or 

^<  places  beyond  the  feas,  which  then  were,  or  at  any  time  here- 

^  after  ihould  be,  within  or  without  the  dominions  of  h»  ma- 

^  jcAy>  his  heirs  or  fucceflbrs ;  and  that  every  fiich  impriibmsem 

<c  is  by  the  faid  ftatute  enaOed  and  adjudged  to  be  iUegai ;  aod 

*<  that  every  fubjefl  fo  imprifened  (hall  have  an  a£lion  of  tiSt 

y  imprifonment,  and  recover  treUe  cofts,  and  no  lefis  damages 

*f  than  five  hundred  pounds  againft  the  perfon  making  fiidi 

*^  warrant,  who  fliall  alfo  incur  a  pnemunire/' 

(a)  But  By  the  14  E.  3.  cap*  10.  it  is  ena&ed  as  followeth :  <^  In  die 

none  can      €i  right  of  the  gaols  which  were  wont  to  be  in  ward  oi  tbs 

fon  «V"'    "  iheriffs,  and  annexed  to  their  bailiwicks,  it  is  aiiented  and 

fraachife,      '<  accordcd,  that  they  (hall  be  rejomed  to  the  (heriffs,  and  die 

©aiefs  he       cc  {heriffs  fhall  have  the  cuftody  of  the  fame  gaols  as  before  tins 

gyoT-deiu      *'  ^^^^  ^^7  ^^^  wont  to  have;  and  thev  (hall  put  in  fuck 

Tery  j  nor     <<  under-kcepcrs  for  whom  they  will  anfwer.       And  this  is  coo- 

can  the  king  finncd  by  19  H.  7.  a^.  ro.     Alfo  it  is  recited  by  5  ff.  4.  cap,  lo. 

^J^\crfom   ^^  That  divers  conftables  of  caftles  within  the  realm,  being  a(^ 

CD  have  the    «  (igned  jufticcs  of  the  peace  by  the  king's  commi(Bon,  had,  by 

cuftody  of     (c  colour  of  fuch  commiflfion,  ufed  to  take  people  to  whom  dicy 

^^'mmittcd     '*  bore  evil  will,  and  imprifon  them  within  the  faid  caftles  til 

by  jafticea     «  they  havc  made  fine  and  ranfom  with  the  faid  ccKiftaUes  for 

ildf  ^?   "  ^^^^  deliverance."     And  thereupon  it  is  enafted,  ««  That  none 

OaEliz.     *'  he  imprifoned  bv  any  juftice  of  the  peace  but  only  in  the  com- 

S^9.  9  Co.  (f  mon  gaol ;  (a)  iaving  to  lords,  and  others  which  have  gaoki 

V?C  h,      "  their  franchife  in  this  cafe." 

SaUc  343* 

jL  X.    2  Hawk.  P.  C.  c  16.  §67.     %  Ld.  Raym.  767.  879. 

ao£.4.6.b.  Since  this  ftatute  it  hath  been  holden,  that  regularly  no  one 
Bto.  Faux  can  juftify  the  detaining  of  a  prifoner  in  cuftody  out  of  the  com- 
Sent'  If'  "^o^  g^^^j  unlefe  there  be  fomc  particular  reafon  for  fo  doing ;  as 
«7.  iHawk.  if  the  party  be  fo  dangeroufly  (l)  Cck,  that  it  would  apparent^ 
p.C. C.16.  hazard  his  life  to  fend  him  to  the  gaol;  (c)  or  there  be  evident 
(h)  1 E.  4-  ^aiigcr  of  a  refcous  from  rebels,  fcTr.  (d)  Yet  conftant  pracKcc 
a.  b.  feems  to  authorize  a  commitment  to  a  meilenger }  and  it  is  (c)  (aid, 

(r)  iiB.4*   that  it  fliall  be  intended  to  have  been  made  in  order  for  the 
td)  a  Hwik.  carrying  of  the  party  to  gaol. 
p.  C.  c.  16.  §  9*     {e)  Salk.  347.  pi.  x.  Skin.  536.  pi.  9.  S.  P.   [Bj  6  Geo.  i.  c  19.1  JoAta  ofibe 
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^ce  within  their  refpedive  jailfdl^tions,  may  commit  vagrants,  and  other  criminals  charged  with  (mall 
•ficnces^  either  to  the  common  gaol,  or  houfe  of  corre^ion>  at  they  ihall  think  proper.] 

And  it  is  faid,  that  if  a  conftable  bring  a  felon  to  gaol,  and  the  H.P.C. 
gaoler  refufe  to  receive  him,  the  town  v»'hcre  he  is  conftable  ought  ^'4-  10  f^* 
to  keep  him  till  the  next  gaol-delivery.  p^^\  Ij.** 

cape,  8.     Dalt.  c.  X18.    Bro.  Faux  Impriromnent,  25.    2  Hawk.  P.  C.  c.i6*  ^9* 

If  a  perfon  arrefted  in  one  county  for  a  crime  done  in  it,  H.P.C.  93. 
fly  into  another  county,  and  be  retaken  there,  he  may  be  com-  ^''  ^-  *^' 
mitted  by  a  juftice  of  the  firft  county  to  the  gaol  of  fuch  county.  a'Siwk.^*' 

p«c.  c.  16.  §K. 

But  by  the  better  opinioir,  if  he  had  before  any  arreft  fled  into  Dait.c.xi8. 
fuch  county,  he  muft  be  committed  to  the  gaol  thereof  by  a  juf-  H.p.c.  9*. 

ticC  of  fuch  county.      ^,  t.  5.  a.  13  E.  4.  8.  Pfow.  37.  Keilw.  45.  a  Hawk.  P.  C.  c.  i6.'§  9* 

Alfo  it  feems  to  be  laid  down  as  a  rule  by  fome  books,  that  Keilw.  45* 
any  offender  may  be  committed  to  the  gaol  next  to  the  place  "^•4» 
where  he  was  taken,  whether  it  lie  in  the  fame  county  or  not.       »  Hawk. 

P.C.  c.  z6.  §  8.    Alfo,  it  feems,  that  the  coqrt  of  King's  Bench  are  not  reftrained  by  the  faid  ftatute^ 
bttt  may  commit  to  fnch  gaol  as  they  ihall  think  moft  convenient. 

[By  23  G^o.  2.  c.  26.  /  II.  and  24  Gto.  2.  c,  55.,  If  an  of- 
fender, againft  whom  a  warrant  Ihall  be  iflued  by  a  juftice  of 
peace  of  one  county,  (hall  efcape  into  another,  he  may  be  appre- 
fiended  by  having  the  warrant  indorfed  by  any  juftice  of  the 
county  into  which  he  ihall  fo  efcape,  and  bailed  in  that  county, 
if  he  be  bailable ;  if  not,  or  he  cannot  there  find  bail,  he  ihall 
be  carried  back  into  the  firft  county,  and  there  committed  or 
bailed.] 

As  prifoners  ought  to  be  committed  at  firft  to  the  proper  iHawk; 
prifon,.  fo  ought  they  not  to  be  removed  thence,  except  in  fome  P-C.  c-t^i 
fpecial  cafes ;  and  to  this  purpofe  it  is  enaded  by  3 1  Car.  2.  ^  '^* 
cap.  2.  ^*  That  if  any  fubje£i  of  this  realm  ihall  be  committed  to 
*<  any  prifon,  or  in  cuftody  of  any  officer  or  officers  whatfoever, 
<*for  any  criminal,  or  fuppofed  criminal  matter,  that  the  faid 
^<  perfon  ihall  not  be  removed  from  the  faid  prifon  and  cuftody 
*^  into  the  cuftody  of  any  other  officer  or  officers,  unlefs  it  be  by 
**  habeas  corpus,  or  fome  other  legal  writ ;  or  where  the  prifoncr 
<^  is  delivered  to  the  conftable  or  other  inferior  officer,  to  carry 
^<  fuch  prifoner  to  fome  common  gaol }  or  where  any  perfon 
"  is  fent  by  order  of  any  judge  of  affife,  or  juftice  of  the  peace^ 
"  to  any  common  work-houfe  or  houfe  of  correftion  5  or  where 
•*  the  prifoner  is  removed  from  one  prifon  or  place  to  another 
.•'within  the  fame  county,  in  order  to  a  trial  or  difcharge  by  due 
•*  courfe  of  law  j  or  in  cafe  of  fudden  fire,  or  infeflion,  or  other 
**  neceffity  ;  upon  pain  that  he  who  makes  out,  figns,  or  counter- 
•*  figns,  or  obeys  or  executes  fuch  warrant,  ihall  forfeit  to  the 
«  party  grieved  one  hundred  pounds  foi:  the  firft  offence,  tw» 
««  hundred  pounds  for  the  fccond,  £^r." 

-    Vol.  I.  R  r 


^lo  Commftmentir* 

(D)  What  is  to  be  done  previous  to  their  Com* 

mitment. 


B 


Y  the  ;i  far  3  PA.  y  Af,  cap.  lo.  it  is  cnaacd,  "  ITiat  ewj 
«•  juftice  or  juftices>  before  whom  any  pcrfon  fliall  be  broo^ 
*^  for  manflaughtcr  or  felony,  or  for  fafpicion  thereof}  before  he 
^  or  they  fliall  commit  or  fend  fuch  prifoner  to  ward,  (hall  take 
^<  the  examination  of  foch  prifbncr,  and  information  of  thofetk 
^*  bring  him^  of  the  fad,  and  circaraftances  thereof,  and  tk 
^  fame,  or  as  much  thereof  as  (hall  be  material  fo  prove  da 
««  felony,  fliall  put  in  writing,  within  two  days  after  the  faida- 
*<  amination  \  and  the  fame  fliall  certify  in  fuch  manna  aod 
^  form,  and  at  foch  time,  as  they  fliould  and  ought  to  do,  if 
*<  fuch  prifoner  fo  committed  pr  fent  to  ward  had  b^  bailed,  or 
*<  let  to  mainprize,  upon  fuch  pain  as  iai  i  ^  a  Pk  V  M*  c,  13* 
^  IS  limited  and  appointed  for  not  taking  or  not  certifying  fodi 
•*  examinations,  b^c"  And  it  is  further  enaded,  "  That  Ac 
**  faid  juftices  fliall  have  authority  to  bind  all  fuch  by  recpg' 
*^  nizance  or  obligation,  as  do  declare  any  thing  material  to  prof^ 
^<  the  faid  manflaughter  or  felony,  to  appear  at  the  next  generil 
•*  gaol-delivery  to  be  holden  within  the  county,  city,  or  towD 
•*  corporate,  where  the  trial  of  the  faid  manflaughtcr  or  feknj 
**  fliaU  be,  then  and  there  to  be  given  in  evidence  againft  tk 
•*  party ;  and  that  the  faid  juftices  fliall  certify  the  faid  boab 
•*  taken  before  them,  in  like  manner  as  they  ought  to  ecnff 
*«  bonds  mentioned  in  the  faid  former  aft,  £5*r.** 
9  Hawk.  A  juftice  of  the  peace  may  detain  a  prifoner  a  rcafonabic  i0f 

4*1^*.**'^  in  order  to  examine  him  ;  and  it  is  {a)  faid  that  three  days  is » 
a)  Cm*      reafonable  time  for  this  purpofc. 


i 


(E)  What  ought  to  be  the  Form  of  the  Commitment. 

»rnft*  5«*    p*  VERY  commitment  muft  be  in  writing,  and  uftder  thcbtfj 

•fiis?    '  ^^^  ^^^9  ^^  ^^^  ^^^^  authority  of  him  that  {h)  made  i^  «■ 

H.P.c.  94.  the  time  and  place,  and  muft  be  dircfted  to  the  keepei  of  if 

^13.  5  Buff.  ^684^  {h)  It  may  be  ma<!e  eitiier  in  tlie  king's  nanie,  and  only  tefted  by  the  jOT 
•r  In  the  juftice*!  name.  Dalt.  c.  125.  2  Hawk.  P.  C.  c.  16.  §  14.  Wlicre  »  comoaitoiaii  s^ 
e«utioD  muft  be  to  the  iheriff,  and  not  to  the  j^^oier,  wd^  5  Mod.  21. 

a  Hawk.  It  may  command  the  gaoler  to  keep  the  party  in  fafe  and^ 

P.€u  e.i6.  cuftody  5  for  this  being  what  he  is  obliged  to  do  {c)  by  Uw,  itO» 
(tf/Vco.     be  no  fault  to  command  him  fo  to  do, 

Ipo.    9  Co.  87.    Dalt.  ii8.    Str.  3* 

»  Hiwk.  It  ought  to  fct  forth  the  crime  with  conrcnient  (J)  ccrtaiu^r 

tie.'  **  '^*  whether  die  commitment  be  by  the  (e)  privy  counfel,  or  2aj 
f/)  i-PX,.  Ptber  authority  j  otherwife  the  officer  (/)  is  not  punifliable^ 

13  w* 
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tcafort  of  iuch  mittimus,  for  fufTering  the  party  to  efcape,  and  the  94.   D*k, 
court,  before  whom  he  is  removed  by  habeas  corpus,  ought  to  dif-  ^-  "5- 
charge  or  bail  him  j  and  this  doth  not  only  hold  where  {g)  no  ^^^^^'  ^** 
caufe  at  all  is  cxprefled  in  the  commitment,  but  alfo  where  it  is  Cr)  16  Car. 
(A)  fo  loofcly  fet  forth,  that  the  court  cannot  adjudge  whether  it  I;  *•  '°* 
were  a  reafonable  ground  of  imprifonment.  ,^'.  -07. 

579*  5*3-  *  And.  298.  com.  RoH.  Rep.  134.  Leon.  71.  (/)  2  Inft.  591.  H.  P.  C.  1&9. 
PaJm»550.  (^)  Cfo.  Car.  579.  Palm.  558.  2  Hawlc.  P.  C.  c.  x6.  ^  16.'  ^*)  As  where  one  waj 
icominitted  for  manifold  contumacy  to  the  high  commiOion  court.  Roll.  Rep.  245V  Of  for  refuting 
to  anfwer  before  them,  to  certain  articles.  Roll.  Rep.  220.  245.  Or  (or  infolent  behaviour,  and 
words  fpoken  at  the  council-ublc.     Cro,  Car.  1 33.  579.    2  Buiit.  1 39,  140* 

But  a  commitment  for  high  treafon  or  felony  in  general,  with-  *  inft.  52. 
*ut  cxprcffing  the  particular  fpecies,  hath  been  holdcn  good*  ^'""b" 

Dalt.  c.  125.  Sid.  78.  And.  29S.  Keb.  305.  Palm.  558.  a  Hawk.  P.C*  c.  16.  §  x6.  yUe 
it  Inft.  591.   cmt. 

But  now,  fince  the  habeas  corpus  aft,  it  feems  that  fuch  a  gc-  skin.  596. 
neral  commitment  is  not  good  ;  and  therefore  where  A.  and  B.  pi.  9.  The 
Ivere  committed  for  aiding  and  abetting  Sir  James  Montgomery  to  ^^A^\  ^ 
make  his  efcape,  who  was  committed  by  a  warrant  of  a  fe-  Row,  Saik. 
cretary  of  ftate  for  high  treafon  j  on  a  habeas  corpus,  they  were  347*  S.  c. 
adviitted  to  bail ;  becaufe  it  did  not  appear  what  fpecies  of  trea-  £f; '*  ^ 
Ion  oir  James  was  guilty  or.  5  Mod.  78. 

S.  C*  [but  a  commitment  for  treafon  generally  is  good.  2  Wilf.  15$*] 

It  is  fafe  to  fet  forth  that 'the  party  is  charged  upon  oath}  2  Hawk. 

tut  this  is  not  neceflary ;  for  it  hath  been  refolved,  that  a  com-  ^'  ^*  *^*  '^» 

mitment   for  treafon,    or   for  fufpicion  of   it,^  without  fetting  Dairciac. 

forth  any  particular  accufation  or  ground  of  the  fufpicion,  is  Cromp.233.  • 

Aood  ^  ''^^*  5^* 

^^^  591.     [Str.  4,  3.    Vin.  Abr.  tit  Sal/,  H.  a.  p.  7.    2  Wilf.  158.     ii  St.  Tr.  304] 

Every  fuch  mittimus  ought  to  have  a  lawful  conclufion,  {a)  viz,  »  Hawk. 
that  the  party  be  fafely  kept  till  he  be  delivered  by  law,  or  by  ^^^'  ^'  »^- 
order  of  law,  (b)  or  by  due  courfe  of  law,  or  that  he  be  kept  till  (a)  2  inft. 
further  (c)  order,  (which  (hall  be  intended  of  the  order  of  law,)  52. 591. 
or  to  the  like  effc<a ;  and  if  the  party  be  committed  only  for  c^m^21^ 
vrznt  of  bail,  it  feems  (d)  to  be  a  good  conclufion  of  the  commit-  oait  c.124! 
ment,  that  he  be  kept  till  he  find  bail :  but  a  commitment  {e)  till  (^)  That 
the  perfon  who  makes  it  (hall  take  further  order,  feems  not  to  be  5*^^^^^" 
good:  and  it  feems  that  the  party,  committed  by  fuch  or  any  word«,»»/i7 
other  irregular  mittimus,  may  be  bailed.  ^'t'db^'d 

sourfe  of  law,  make*  r^o  nullity  in  the  mittimut  of  a  juftice  of  peace,  for  they  aie  no  more  than  the  law  iays. 
3  Keb.  531.  (f)  Ley.  230.  «iff.  Cro.Car.  558.  (1/)  6  Mod.  73,  74-  a  W.  Roym.  978.  3Salk. 
91.  pi.  I.  284.  p.  j2.  6  Mod.  73.  Holt,  590.  (0  a  l&ft.  5»-  59»-  ^^' ^^'P'  »»o.  Uv.  230. 
Cro.  Car.  579.  rojg/.     3  Bulft.  48,  49.     Roll.  Rep.  410. 

CA  commitment  of  one  for  carrying  goods  without  an  univerfity  Rex 


▼•. 


no  more,  and  to  obferve  ^arnei, 

2  Str.  917, 


licence,  *'  until  he  gives  fecurity  to  carry 

<*  the  ftatutes'of  the  univerfity,   is  bad.  ^ 

So  is  a  commitment  generally  to  prifon,  not  fpecifymg  what  Rex  t. 
|aoli  or  dircfted  to  any  particular  gaoler.]  ^  2  bl?934. 

Alfo  a  commitment  grounded  on  an  aft  of  parliament  ought  to  canh.  152, 
be  conformable  to  the  method  prefciibed  by  fuch  ftatute ;  as  mi-  -a- 

R  r  2  where  i"^'=^»  ■»* 


6i2  Commttmentfir. 

adiflferttice  .\rhere  the  churchwardens  of  Northampton  were  committed  on  die 

tidcen  be-  ^j  Etiz.    Cap,  2.,  and  the  warrant  conchided   in   the  commas 

commit-  form,  vi2.  until  they  be  duly  dljcharged  according  to  ianv ;  but  6c 

mentasa  ftatute  appointing  that  t}>e  party  Jhould  there  remain  until  he  Jsatifi 

"T"h'*  flr^Tff///;/,  for  want  of  fuch  conclufion  they  were  difcharged. 

one  it  cr.-nmitted  for  a  contumacy :  [in  the  fitft  cafc^  the  commitment  muft  be  ancil  difchafjed  accad- 
ifig  to  law  :  in  the  laft,  until  he  cQmply.J 

[Bracey^s  So  where  one  Bracey  was  committed  by  the  coxnxniilionen  or 

cafe,  Saik.  bankrupts,  for  refufing  to  anfwer,  and  they  concluded  their  wir- 
J^  '  gq!  rant,  viz,  until  he  conform  himfelf  to  our  authority^  and  he  than 
S.c.  5 Mod.  delivered  by  due  courfe  of  law:  and  upon  the  return  of  a  Meir 
aoS.s.c.  corpus  he  was  difcharged  j  for  the  ftatute  only  empowers  thcmn 
S.*c!  hoi-*  commit  until  hefubmit  himfelf  to  be  by  them  examined. 

lingflxead's  cafe,  TSalk.351.  S.  P.  RezT.Nathan«  2  Str.  S80.  S.  P.  Milkr*«  cafe,  sBLKcf. 
88z.     3Wiif.420.  S.C] 

Garth.  291.       So  wherc  one  Taxley  was  committed  by  the  Earl  of  Nottingham^ 

^■?-  ^"  fecretary  ofjlatcy  by  virtue  of  the  35  Eliz.  for  refufing  to  anfwer, 

^        '      whether  he  was  a  Jcfuit^  feminary^  or  a  maffing  priefl ;  and  the 

conclufion  of  the  warrant  was,  there  to  remain  until  bejball  hefrm 

thence  difcharged  by  due  courfe  of  law;  whereas  the  words  of  the 

ftatute  are  fpeciali  viz.  until  he  fhall anfwer  unto  the  quefHon;  hewas 

difcharged  on  being  alked  thefe  queftions,  and  anfwering  then 

openly  and  dircftly  in  the  negative. 

Rtx  v.H*U|       [So  a  commitment  of  a  man  as  a  rogue  and  vagabond  under 

'^t^T'        ^7  ^^*  ^'  ^'  S'  f"  ?••  ^°'  running  away  and  leaving  his  wife  an^ 
^  *  children  to  be  maintained  by  the  parilh,  there  to  remain  until  he 

{hall  be  difcharged  according  to  the  laws  and  cuftoms  of  this 
realm,  was  holden  to  be  bad,  becaufe  it  did  not  contain  a  diied 
allegation  that  the  wife  and  children  were  chargeable^  and  becaufe 
the  commitment  dire£ted  by  the  ftatute  is  for  a  limited  time, 
whereas  tliis  was  indefinite.} 
Baxter's  Mr.  Baxter  being  committed,  by  two  juftices  of  the  peace  of 

caf^  Mich.  MiddlefeXf  to  Clerkenwell  prifoTiy  was  brought  by  habeas  corpus  t» 
hi  C.  /i. '  C*  -^•'  ^^  gaoler  returns  that  he  keeps  him  by  virtue  of  a  war- 
rant from  the  juftices  of  the  peace,  in  thefe  words  :  Whereas  it 
hath  been  proved  unto  us  upon  oathy  that  Richard  Baxter,  clerk^  hath 
taken  upon  him  to  preach  in  an  unlawful  affembly^  conventicle^  m 
meetings  under  colour  or  pretence  of  exercife  ofrelipony  contrary  to  tbt 
laws  andjlatutes  of  this  realm^  at  Afion,  where  he  now  Kveth^  t» 
the  f aid  county  y  not  having  fubfcribed  the  oath  by  oB  of  parliament  « 
that  cafe  appointed  to  be  taken ;  and  whereas  we  having  tendered  it 
him  the  oath  and  declaration  appointed  to  be  taken  by  fuch  asfbaHefM 
ogaifift  the  faid  flatute^  which  he  has  reft  fed  to  take  :  ^ve  therefan 
fend  jou  herewith  the  body  of  the  faid  Richard  Baxter,  flriclly  char^ 
irg  and  ccmmanding  youy  in  his  majefty^s  namcy  to  receive  him  thefai 
Richard  Baxter  into  his  majeflfs  faid prifon^  and  him  there  fafljti 
keep  fix  msnthsy  without  bail  or  mainprize  :  and  hereof  &c.  This 
return  the  court  held  infufficient,  the  warrant  being  vitioos 
throughout.  Firft,  There  is  nothing  in  the  warrant  to  certify  to 
tlic  court  on  what  ftatute  the  juftices  proceeded.    Secoudly,  ^^ 
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mit  they  did  proceed  on  the  ftatute  1 7  Car.  2.,  (which  they  muft 
intend,  if  any,)  yet  the  commitment  is  ill^  for  feveral  reafons. 
Firily  It  doth  not  appear  that  Baxter  was  guilty  of  any  offence  at 
dl  againil  this  a£t.  This  law  doth  not  forbid  conventicles,  nor 
enjoin  the  taking  of  any  oath,  nor  fubfcribing  any  declaration, 
[nay,  there  is  no  fuch  thing  as  a  declaration  in  the  a£t ;)  the 
preaching  at  conventicles  is  only  one  of  the  defcriptions  that  are 
there  given  of  fuch  perfons  as  are  not  to  come  witliin  five  miles,. 
(S'r.,  and  the  taking  the  oath  is  only  allowed  them  as  a  remedy 
to  fecure  themfelves  againfl:  the  penalty  of  the  law :  the  only  of- 
fence then  is,  of  perfons  fo  defcribed,  to  come  within  five  miles 
of  a  corporation,  or  the  place  where  they  have  taken  upon  thenx 
to  preach,  iffc.  Now  it  doth  not  appear  by  the  warrant  that  Mr* 
Saxter  did  either  of  thefe  *,  it  is  only  faid  that  he  took  upon  him 
to  preach  at  AEioriy  where  he  now  liveth ;  which  laft  words  are 
only  the  fuggellions  of  the  judices,  and  not  any  part  of  that 
"which  is  proved  unto  them,  upon  oath ;  as  the  crime  intended 
to  be  puniflied  by  law  muft  be.  Secondly,  It  doth  not  appear 
that  he  preached,  (5*^.  fince  the  a£):  of  oblivion,  neither  is  there 
any  other  defcription  given  of  him  to  make  him  the  perfon  in* 
tended  to  be  reftrained  by  the  a£l;  the  time  (hould  have  been  ex«, 
prefled.  Thirdly,  It  is  not  faid  who  made  the  oath  before  the 
juftices  \  fo  that  the  prifoner  can  have  no  remedy  in  cafe  the 
oath  were  falfe.  Fourthly,  If  his  being  at  Aclon  were  proved 
after,  (jfr,,  yet  it  doth  not  appear  how  long  he  continued  there  ; 
poilibly  he  might  be  fcnt  for  before  the  juftices,  and  committed 
immediately  after  his  preaching,  and  then  he  could  not  be  guilty 
of  any  refidence  puniihable  v/ithin  this  a£l :  and  for  thefe  reafons 
he  was  difcharged. 

[The  legiflature  having  given  magiftrates  a  power  of  examin-  Rex  ▼. Jack, 
ing  a  pauper  touching  his  fettlement,  it  feemeth  that  they  muft  ^°>  i  Term 
ncceffarily  have  as  incidental  to  fuch  power,  a  power  of  com-     ***'   ^,^* 
micting  to  prifon  in  cafe  of  his  refufal  to  anfwer  their  queftions  : . 
if  fo,  a  commitment,  **  until  he  ftia^l  anfwer,"  is  good. 

A  commitment  under  9  Geo.  c.  22.  for  fetting  fire  to  tl  parcel ^  RexvjudJ, 
of  unthreflied  com,  is  bad,  as  not  defcribing  any  offence  within  *TermRcp. 
the  aft.     So,  is  a  commitment  under  the  7  Geo.  2.  r.  21.  "  for.Rex%. 
•*  having  with  force  and  arms  made  an  aflault  on  the  profecutor  Re-nnant, 
«*  with  intent  felonioufly  to  fteal,  take*,  and  carry  away  from  the  S^ermRcp. 
**  perfon,  {5*r."  :    the  words  of  this  laft  a£l:  being  that  **  if  any. 
*<  perfon  (hall  make  an  aflault  with  an  ofFenfive  weapon,  or  by 
«*  menaces  or  in  a  forcible  manner  demand  money,  &ff.  from  any 
<<  other  perfon,  with  a  felonious  intent  to  rob  fuch  perfon,  he 
«<  fhaU  be  guilty  of  felony."] 
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(F)  At  wbofi:  Charges  diej 


AoJ  br  the    nY  tbe  3  Jae,  I.  a^  10.  it  it 
te»«««rf»7  I>  «  aaa  perfbns  dm  flull  be 
X*-:;;  •  «  ofoal  gaoir^SL  any  coomy  or  - 
fcrte  MC     u  any  jofticc  or  jufticcs  of  tLc  pea 
^22^       ^  ittoehontf  haring  means  or  ahTry  niosBzcs^ 
flMMcy  »      ''  own  reafcHublc  chaises  for  fc  ecdgilug 
tbecouty     ^  the  £ud  gaol ;  and  the  charges  a!ib cf  Ji^ 
t^mJhB'  **  **^  gnanl  dmn  to  fuch  gaol,  asd  (bal-  a:;  pari  r 
drat  to  bear  ^  and  if  any  fudi  perfon  or  pczfcos^  £:>  :3  be  c 
the  ch0f0    a  rcfii(c«  at  the  time  of  ttcxr  oocisirsDC 
2J^^  «  faid  gaol,  to  ikfray  the  £»!  chafes  « 
vb^cMmy   ^  bear  the  (ame,  that  then  fcch  jiinxc  or  ;-:. 
^^j^       ^  (hall  and  may,  by  writing  noder  hss  or  dies'  i 
tond,  m     ^  hands  and  (eals,  pve  warrant  to  the  ccc± 
dK  kMfe      ^  the  handled,  or  conftable  or  tithi^gBaa  cc 

0f  cmc*     u  fljip  where  fuch  perfon  or  pciibta  mar!  be  £ , 

^^^       ^  biting,   or  from  whence  he  or  they  caZ  be  coc 
Unw  J  jaC-    M  where  he  or  they  (hall  hare  any  goods  wid:== 
tke, dwBoa  <«  berty,  to  fell  fuch  and  16  mzjdk  of  tLc  goodi 
2?^^^^    ^  ^^  peHbo,  as  by  the  difcrcticn  of  the  £tid  -sJrvr  or 
^  the  peace,  (hall  £itisfy  and  pay  the  d;ar^es  of  laciL  ' 


•^^  t?'     **  conreying  or  (ending  to  the  fild  gaaS  ;  tije  arptTifc  ■  jm  a:  to  be 
tamj^d      **  made  by  four  of  the  honeft  ir.harrt^ns  of 
l;n,,  « «y  «  where  fuch  goods  or  chattel  iLili 


tiie 


ii^^l^    «  orerplui  of  the  money  which  (h^  be  made  th 
cr  fucc,       ^  Tercd  to  the  party  to  whom  the  (aid  goods  (haZ  beke^.* 
IhiihjaC         And  it  is  funher  cnac^gd,  "  That  if  the  £ud  i^qibas  Baal 
Mca«^     **  hare,  or  be  k::;Gwn  to  hare  any  grcds  er  chanels  whrrii  may  be 
CTMr-tTfa-   ^  (cid  for  the  purpofe  aforefaid,  wnnin  the  ccG::ry  or  lEbaty,  aa 
mardaC-      «  india^rTcnt   airciTcicnr   (hall   be   made  br  the   ccdlaiiScs  aod 
^  church wiirdens,  aiid  two  or  three  ocher  hecnt  inhabkaats  of 
«•  the  pirifh  or  tithir.g  where  fuch  ccendeis  uuli  be  taken  or  ^ 
aea  ftail,       tf  prthcnded,  tiie  fill  tiiiikn  being  aLowed  oiicier  the  hand  cf 
h*  iuw^  **  ^^^  ^  cioTc  jcfiicc  or  juiiices  of  the  peace,  if  there  be  fock 
m%  oT'ja     ^  cociftables  cr  churcr-wzTdens  there  xrhabiting  ;  and  in  dcfnlt 
tU  trejfsrcr  tf  cf  them,  by  fc^u  of  the  principal  inhabitants  of  the  (aid  pzriib, 
2^.^    •*  tcwnirJp,  or  titliing,  where  fuch  o^bxdcr  flxail  be  taken  or  ap- 
ifl  if^ifJu-     **  prchciined ;  ar.d  if  any  fo  afledcd  (hall  rcfufe  to  pay  their  iai 
f'x  ?"  CuD«  M  taxaricn,  then  the  juiike  or  juttices  of  the  peace,  by  whom  the 
S^»r Tc^  **  ^^  cacnders  fr.ill  be  ccmmirted  to  prifon,  or  any  ja£kioe  cf  the 
Uaa%  A  \uc    ^^  peace  near  ad-oininc,  (ball  and  may  gire  warrant  as  aforc^ 
f^**  •«  to  the  coQitable,  tlLciieman,  or  other  cEccr,  there  to  diffaain 

^  the  gccds  of  any  fo  acciT^ d,  which  (hall  rcfdle  to  pay  the  fame, 
^  ai;d  to  ixM  the  f^me ;  aixi  that  fuch  perkm  or  per(bns  fo  an- 
^  thorized,  (hill  Lire  full  power  fo  to  diflrain  ;  and  by  appndib- 
^  ir.ent  cf  fccr  fubi'ianual  iiJubitants  of  the  £ud  place,  to  feD  a 
<•  fr,;F.crn:  quantity  of  the  goods  and  dottcls  of  tbe  perfon  fa 

c<  itfiijinft 


^ 
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refilling}  for  the  levying  of  the  faid  taxation ;  and  if  any  over- 
plus of  the  money  come  by  the  fale  thereof,  the  fame  to  be  de- 
livered to  the  owner."  • 


{G)    To  what  Court  tlie  Commitment  is  to  be 

certified. 

"W5  Y  the  3  H.  7.  cap.  3.   it  is  enadlcd,    «*  That  every  {heriff,  rykM^ 
■*^  «  bailiff  of  franchife,  and  every  other  perfon,  having  autho-  ^0^^^^ 
**  rity  or  power  of  keeping  of  gaol>  or  of  prifoners  for  felony,  do  '"* 
**  certify  the  names  of  every  fuch  prifontr  in  their  keeping,  and 
**  of  every  prifoncr  to  them  committed  for  any  fuch  caufe,  at  tha 
•*  next  general  gaol-delivcry,  in  every  county  or  franchife  whero 
**  any  fuch  gaol  {hall  be,  there  to  be  calendered  before  the  juf- 
**  tices  of  the  deliverance  of  the  fame  gaol,  whereby  they  may,  as 
^<  well  for  the  king  as  for  the  party,  proceed  to  make  deliver- 
ance of  fuch  prifoners  according  to  law,  on  pain  to  forfeit  to 
the  king,  for  every  default  there  recorded,  one  hundred  flul- 
*<  lings.** 

{H)  By  what  Means  the  Party  may  be  difcbarged 

from  fuch  Commitment. 

AFerfon  legally  committed  for  a  crime,  certainly  appearing  to  Rolw.  ^^ 
have  been  done  by  fome  one  or  other,  cannot  be  la^mdly  3ii^3io9» 
difcharg^  by  any  other  but  by  the  kin^,  till  he  be  acquitted  h.p.c.o4. 
on  his  trial,  or  have  an  igmramns  found  oy  the  grand  jury,  or  %  Hawk. 
none  to  profecute  him  on  a  proclamation  for  tliat  purpofe,  by  the  ^'^*  ^  <^* 
juftices  of  gaol-delivcry.  ^  **• 

But  if  a  perfon  be  committed  on  a  bare  fufpidofi,  ivithout  any  Keiiw.  34* 
appeal  or  indidiment  for  a  fuppofed  crime,  whttre  afterwards  it  h.p.c. 
appears  that  there  was  none;  as  for  the. murder  of  a  perfon  12.*"^* 
thought  to  be  dead,  who  afterwards  is  found  to  be  alive,  it  hath  »  H«wk. 
been  holden  that  he  may  be  fafely  difmifled,  without  any  farther  ?'^'  *'  '^* 
proceeding  j  for  that  he  who  fuffers  him  to  efcape,  b  properly  ^  *** 
punifliable  only  as  an  acceifary,  where  there  can  be  no  principal ; 
and  it  would  be  hard  to  punifli  one  for  a  contempt  founded  on 
gL  fufpicion  appearing  in  10  uncontefted  a  manner  to  bt  ground- 

kfs. 


Rr  4 
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7  "l'lTV  2j  iri^ir  or  priiilcgc  viudi  one  or  more  pcr« 
jTir  -  '"^  t:  ^cr  or  uTc  in  iome  part  or  portion  of  diK 
I.  —  — V-  rLi.-i'i  la"%'!s  witCTS,  voods^  fe*c  naturallj  pra- 
^__-,  wzzi'.zz  'lA'jzz  i^  ^-^  abfclutc  yio^lj  in  fadi  buidsi 
^iir--  ▼-•  li.  ^.'-  Ii  i>  cilled  2n  incorporeal  right,  whichfics 
r  r~~^  i»  i"^  .ti-'t  ccn:mcaclng  oa  feme  agreement  betvtcn 
-^  zi^  -.n-i^j^  f.r  f-:r*e  Taliuble  piirpofcs,  irhich,  by  ap 
3z_-  J  I  rrrc::^  -ir:  a  rrei'wripdon,  continues  good,  althongfa  dwt 
'-  T  -  LzrrL  :r  .^  ':r.ij:>ciii  la  writing  that  proves  the  original  coo- 


OfsiB 


*.-_--« 


^2  ."l:    :r  -f  ,  brci-f*  rSc  right  of  comaion,  wbkJi  cicry  mxa  Ub, 

^.A  .  ic^  I  c2.iiL:c  fsi  tHac  aaj  p«ticaitf  paxt  of  the  'r«^mrt«  ;s  aoR 
L.  A'   J^  L..Z'  k     s  ^Ju.  Abr.  446. 


'  l^    'Z£  is  i^Teral  Kinds  of  Common :  And  herein^ 

z.  C£  C-zi=cn  Appendant. 

2,  Ct  Ccczioa  Appurtenant. 

^  Gt  C.zrr.TT.an  in  Groiis. 

4^  Cf  Cas3on  ^r  Cj<^^  ^  Vicinage. 

'^    n-*  ic  latereft  of  him  who  is  Owner  of  the  Soil, 

.  3'  Of  the  Commoner's  Intereft  in  the  Soil :  AniJ 
h^sreiii  of  the  Remedies  the  Law  gives  him, 

1.  Apinft  the  Lord  or  Owner  of  the  Soil. 

2.  A^ainil  die  other  Commoners :  And  herein  of  Admea? 

fiirgmcnt. 

3.  Agaiaft  Strangers. 

(D .  Of  Approvement  and  Inclofure. 

r'E)  Of  Apportionment  and  Extinguilhment, 


(A)  Of  the  fcveral  Kinds  of  CommoOf 

•T^HE  '*cacral  diviGon  of  common^  according  to  fome  books,  is 
A  ir.rj>»  ift»  Common  of  pafiure^  which  is  a  right  or  liberty  that 
ere  cr  mere  have  to  feed  or  foddjf  their  bead  or  cattle  in  another 
r^'s  lands  9  ^dly^  {h)  Common  of  turbarj^  or  a  liberty  of  cutting 
*"^**  tunes 
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inrcs  in  another's  fand  or  foil;  3dly.  (a)  Common  <f  pifcarj^  or  appendant 
right  and  liberty  of  taking  fiih  in  another's  fifli-pond,  pool,  ^.^  ^^^ 
r  river  5  4thly,  Common  of  Rovers,  which  is  a  right  of  taking  3^/,"^  Of 
ces  or  loppings,  (hrub,  underwood  in  another's  woods,  cop-  prefcribing 
ices,  (sTc.s  and  5thly,  {b)  A  liberty,  which  in  fome  manors  the  ^^'^'^ 
mants  have  of  digging  and  taking  fand,  gravel,  ftone,  ^c.  in  the  sid.354. 

jrd'sfoil.  2Keb.290, 

that  an  amre 
so/it.  8 Co.  4.8.  That  by  a  grant  of  a  houfe  cum perttnentHs,  coramon  of  turbary  pafles*  viJe 
ro.  Jac«i79,  ^^^'  3  ^^*  '^5*  yideLt^*  231.  Sid.354.  {a)  That  a  man  may  prefcribe  to 
tn  fifaralem  fijcanfim^  and  exclude  the  owner  of  the  foil  wholly  from  fiihlng ;  for  be  has  ftiil  cha 
ofit  of  the  foil  and  the  water,  &c*  Co.  Lit.  122.  8  Co.  98.  Vent.  391.  Sand.  251*  2  Sand. 
16.    How  it  muft  be  prcfcribed  for,  vide  Hard.  407.     {b)  For  this  'vide  Co.  Lit.  41.  b. 

But  the  word  common  is  ufually  underftood  of  common  of  paf-  Co.  Litt. 
ire,  of  which  there  are  four  [c)  kinds ;  firft,  Common  appendant;  '**•  *• 
icondly.  Common  appurtenant;  thirdly,  Common  in  grofs;  fourthly,  {Afox^^k 
Common  pur  caufe  de  vicinage;  and  therefore,  in  thecoun<.- 

ty  of  iVbr- 
il^  which  is  a  fort  of  common  fur  cauje  de  vUinage ;  and  the  commencenKAt  th^reof^  wd^  7  Co.  |« 

X .    Of  Common  Appendant. 

Common  appendant  of  common  right  belongs  to  arable  lan^  Co.Ut.jzz. 
or  beads  that  ferve  for  maintenance  of  the  plough ;  as  horfe^  ••  ^f^'n* 
nd  oxen  to  plough  the  land,  kine  and  fheep  to  compefter  it  ^  and  l^'muft  be" 
or  fuch  common  there  is  {d)  no  need  to  prefcribe  *.  faid  to  hawj 

been  time 
Kt  of  mind.     4  Co.  37.     Roil*  Abr.  401.     Cro.  Car.  542.  muft  be  appendant  time  out  of  mind* 
hdlw.  129.  b.    Roll.  Abr.  396.     Fits,  iflue,  143.    and  cannot  be  created  at  this  day.    26  H.  8.  4, 
Afl*.  9.     Fits.  Aflife,  1 34.     Roll.  Abr.  396. 

*  ^.  de  bee,  For  Lord  Coke,  in  his  comxpeotary  on  the  fame  ft&iotiy  ante  121.  b.,  fays,  *'  Ap« 
CDdants  are  ever  by  prefcription.**  [But  this  may  be  reconciled  ;  for,  an  appendancy  cannot  be  without 
iM:ription,  the  former  always  implies  the  latter ;  and,  therefore,  if  one  pleads  common  appendant, 
t  Is  luneceflary  to  add  the  ufual  form  of  prefcribing.     Hargrave's  note,  2  Co.  LiL  122.  a.] 

As  the  lords  of  feveral  manors,  in  which  there  were  greut  4  Co.  37. 
raftes,  ufed  to  portion  out  fome^parts  of  the  arable  lands  to  their  *  ^n^-  86* 
cnants,  which  they  were  to  till  and  plough,  and  were  to  hold  in 
lature  of  focage ;  it  was  neceflary,  in  fupport  of  tillage,  which 
lath  always  been  greatly  favoured  in  the. law,  that  the  cattle 
employed  m  this  fervice  fliould  have  food  and  provender  in  fome 
>ther  parts  of  the  manor ;  and  this  was  ufually  afligned  them  in 
iich  waftes  as  were  leail  fitted  for  improvement  or  cultivatiDn« 

Hence  it  is,  that  if  before  the  ftatute  of  quia  emptores  terrarum^  Roll.  Abr. 
he  lord  of  the  manor  had  made  a  feoffment  of  parcel  of  the  ma*  39^-   4^o- 
lor,  to  hold  of  him  j  the  feoffee,  as  incident  to  the  grant,  (hould  '^{^^  l^* 
iave  common  in  the  wafles  of  the  lord.  s.  P. 

This  kind  of  common  is  regularly  appendant  {e)  only  to  arable  37  H.6*34. 
land  ;  yet  it  may  be  claimed  by  that  name  as  appendant  to  a  ma-  »6H,8.4.a. 
lor,  farm,  a  plough-land,  or  a  carve  of  land,   tJiough  it  may  tfH.6!i2 
»)ntain  pafture,  meadow,  and  wood  5  for  it  fhall  be  prefumed  to  Roll.  Abr. ' 
liavc  been  all  originallv  arable  land,  though  afterwards  converted  39^- 
ttito  meadow,  pafture,'  i^c.  l^^^' 

I  Inft.  85.  474,  {t)  It  cannot  beappendant  to  land  which  is  approved  wtthin  time  of  memory  out 
»f  the  wafte  of  the  lord,  5  AIT.  2.  Bro.  Commoo,  i6.  S.  C.  &ro.  AiT.  i  j6.  S.  C.  Roll.  Abr.  397. 
p«C» 

It 
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(«)  37  (i.  6.      (a)  It  can  only  be  for  fuch  cattle  as  are  necefl^  in 
io  tK^RoU   ^^  ^^^"  ^"^  horles  to  plough  the  land,  and  cows  aiiid  flieep 
Abr.  397.     compcftcr  it  5  (t)  and  therefore  a  prefcriptton  to  hafc 
Co.  Lit.       appendant  for  aU'  manner  of  cattle  is  not  good,  becaufeit 
uuIh.  6.  P^^^^A^^  goats,  geefe,  and  fuch  like^'  which  is  more 
6.  b.   Bn>.    common  appurtenant* 

Commoo,  13.  S.  C.     37  H.  6.  34.  S.  C.    RoU.  Abr.  397.  S«  C.    Old  N.  B.16.    25  ACL 

17  E.  3.  Common  appendant  may  by  ufage  be  limited  to  any 

27. 34.'       number  of  cattle. 

RoUt  Abr.  399.  S.  C. 

17  E.  3. 34.       A  man  may  have  common  appendant  for  thirty  cattkin 
b.    Roll      place,  and  to  the  fame  land  common  appendant  alfo  in  aootel 
S.c.^^^'     place,  for  part  of  his  faid  cattle,  and  fo  may  take  it  wknek! 

pleafes. 
a7E.  3*  S6.       Common  appendant  (c)  may  be  through  all  the  year,  Ma^t 
Roll.  A^.    j^  certain  time,  in  which  the  lord  ufeth  it. 

396.  s.  c  ' 

{()  May  be  on  condition  or  limitacion  ;  as  ^Moptdiu  be  pays  fo  much,  fo  tamJm  ashefcikii"it 
in  iuch  m  houfe  to  which  the  common  is  appendant*  37  H.  6.  34*  Fits.  Tiefpaftt  $5.  S.C.  te 
Commoa,  13.  S.C.     Roll.  Abr.  397.  S.  C. 

17  £.3.  a6.  (J)  So  it  may  be  to  common  in  the  meadow,  after  tkiej 
34.    Roll,    carried  off,  till  Candletnas. 

Abr.  397.  ' 

(i/)  So  to  common  in  the  pafture,  from  the  feaft  of  SuAuguftm  till  AU  Saints.  17  £.  7.  i6*  34*,  *^ 
Abr.  397.  S.  C..— So  it  may  be  to  common  two  yean  after  the  corn  cut  and  carried  iwayitiilttB^ 
ibwn,  and  every  third  year  per  totum  amiMm*  2X  Afl*.  4^.  Roll.  Abr.  397.  S.  C.  SaaAr}43.  S>fi 
ridepoj}^  letter  (C)« 

fiaik.  169.  If  an  inhabitant  of  one  parifli  hath  common  appendant  in  cff* 
^*  *•  tain  wafte  grounds  which  lie  in  another  parilb,  he  fliaD  be  »• 

fefled,  and  pay  taxes  in  that  parilh  where  his  farm  lies,  aoditf 
in  that  in  which  he  hath  common ;  for  the  common  is  only  ion* 
dent  to  it,  and  will  pafs  by  a  grant  of  the  fiarm ;  and  is  dioewt 
to  be  coniidered  as  part  of  the  farm,  and  the  farm  to  be  tw 
the  higher. 

2.   Of  Common  Appurtenant* 

Co.Lir.  131.  Common  appurtenant  can  only  be  claimed  by  [e)  pitfaif^ 
a.  [U)  It  and  is  a  right  of  commonage  for  beads,  not  (/)  onlf  <^°??"J 
"aimcJby  ^blc,  [g)  ab  horfcs,  oxen,  cows,  and  fheep,  but  licwife* 
irsnt^  a£      bcaiU  not  commonable,  as  fwine,  goats,  and  geefe. 

>Acli  as  bv  Mgfab 

preicripti'cn.  Sacherrill  ▼.  Porter,  Cro.  Car.  482.  F.  N.  B.  180.  N.]  (/)  A  man  «yP^ 
to  have  it  rW  all  manner  of  cattle.  ^S  E-  4;  53-  Roll.  Abr.  40X.  S.  C,  (^)  Thefe  ««  *"JJ 
able,  and  calied  n.agna  «vrrw,  for  Vkhich  ^ide  Cro.  Jac.  580.  a  RoU.  Rep.  I73'  Sand. JUT*  ^ 
lord  licence  a  iXrun^^tx  ^d poncnd.  a^eria  into  the  common,  this  fliall  he  mteodedofcan^"**  j^j^ 
only,  and  not  of  hogs.  »  Mod.  7.  fir  North,  Ch.  J.— £ot  if  the  liccacc  be  for  a  paitieibra* 
othcrwil'e.     %  Mod.  7.  per  Noitli. 

15^.3.31.  He  that  claims  conunon  by  force  of  a  P'^^^'^^'^^L. 
Roll.  Abr.  inhabitant  {b)  of  a  town,  fliaU  have  no  other  catdc  ^  <^^ 
lit)  Com-    there,  but  what  are  (i)  levant  and  coochant  within  the  V^ 

mon  cannot    tOwn* 

he  claimed  Ci«,TfcI5*' 

by  reaioo  of  inhabitancv  In  an  ancient  mefloage  is  a  ▼iH.  CatewarTa  caft,  •^  •*'  Jj  iso^ 
S.U    Hob.  S6.  S.C.'uted.J     (i)  What  ciule  ibaU  be  laid  kratt  and  cmicbiBt^ «i» ^ 
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k  ii  tud,  tb«t  Vj  Co|k  Cb.  Juft.  {o  many  cattle  as  the  land,  to  which  the  common  it  appoite- 
n«nt^  may  maintain  in  th«  winter,  fo  maiiy  (hall  be  faid  levant  and  couch  ant.  fiJe  Vent.  54*  And 
fb  many  beafls  may  be  fiud  levant  and  couchant  upon  a  houfe  as  may  be  tied  there,  and  are  ufually  to  be 
maintained  in  the  honfe.  %  Biowol.  loi.  Butter  Vaugh.  253.  Cattle  cannot  be  levant  on  a  meC- 
iuage  only;  [and  fee  sec.  Scboles  v.  Hargrcavu,  5  Term  Rep.  46.]  Yet  in  Salk.  169.  pi.  2.,  pic- 
icripdon  to  have  common  for  all  beafts  Irvant  <iod  coachant,  as  appendant  to  a  cottage,  is  good }  for  a 
cottage  confaint  a  cnctilage  at  leaft  j  and  there  is  no  difference  between  a  meifuage  and  curtilage  u  to 
this.  AUb  a  cottage,  by  ftatvte,  ougbt  to  have  four  acres  of  land.  6  Mod.  114.  S.C.  11  Mod. 
SS»  pl«  29*  72.  pi*  3.  12  Mod.  ^5.  Ld.  Raym.  726.  And  Holt,  Ch.  Juft.  faid,  that  he  reman* 
ocred  the  trial  of  an  iffue,  where  u  was  ruled  by  Hale,  Ch.  Juft.  thit  foddering  cattle  in  th»yard  was 
Sufficient  evidence  of  levancy  and  couchancy.  Salk.  169.  pi.  2.  6  Mod.  115.  S.  P«  aLd.  Raym« 
SOX 5*     [See  Mr.  J.  BuUer's  oblbvation  on  thcie  cafes,  5  Term  Rep.  49.] 

If  a  man  claims  common,  bv  prefcription,  for  all  manner  of  Roll.  Abr* 
commonable  cattle  in  the  lancl  of  another,  as  belonging  to  a  39^*    , 
tenement,  this  is  a  void  prefcription;  {a)  bccaufe  he  doth  not  olughtupoii 
fay  that  it  is  for  cattle  levant  and  couchant  upon  the  land  to  a  general 
^xrhich  he  claims  it  to  be  appurtenant  5  for  a  man  cannot  have  ^^^'TjLj 
common  ySm/  number  appurtenant  to  land  j  and  when  he  claims  after'ver- 
the  common  for  all  cattle  commonable,  and  doth  not  fay  for  dia. 
cattle  levant  and  couchant  upon  the  tenement,  this  ihall  be  in-  ^^^^ 
tended  common  fans  number,  according  to  the  words ;  {b)  for  j^^  j^^/ 
there  is  not  any  thing  to  limit  it,  when  it  doth  not  fay  for  cattle  sid.  3x3, 
levant  and  couchant*  ^'^.      « 

2  Keb.  lOB. 
BOO.  Mcllor  and  Spateman.  Sand.  346.  2  Mod.  6,  7.  12  Mod.  249. :  and  viJe  3  Mod.  162* 
Co.  Ent.  656.  Poph.  2CX.  Vent,  ir.4,  165.;  and  lb  Sand.  227.  adjudged.  I  Mod.  75.  Cro. 
Jap.  44.  {If)  But  if  a  man  prefcribrs  for  common  for  a  ceruin  number  of  caiile,  as  belonging  to  cer- 
tain landy  he  need  not  Uy  levant  and  coacbMC  a  Mod.  1S5.  /^m^  the  divcrfity  adjudged,  and  Roll* 
Abr.  401.    Venc  163.     1  Mod.  75.     Cro.  Jac.27. 

It  feems  agreed,  that  if  a  man  has  a  grant  of  common  for  22  AfC.  pL 
a  (r)  certain  number  of  beads,  that  the  commoner  may  take  the  *♦•    ^5  ^ 
beails  of  a  ftranger,  and  put  them  upon  the  common,  fo  that  it  ,1  h.  6. 
exceed  not  the  number.  26.  b. 

/V^Cro. 
Jac.  J  5*  575.     (r)  Secus  of  common  pms  nomber*    Roll.  Abr.  402.     Bat  he  that  cJaimi  the  folt 
pafture  of  land  naay  Ucen^  a  ftranger  to  put  in  his  bcaft.     a  Sai^d.  327. 

Alfo  in  cafe  of  a  common  appurtenant,  it  is  faid,  that  where  }o>neM^y!^ 
the  number  of  the  beafts  to  be  commoned  is  certain,  the  com-  ^^'  ^^* 
moner  may  grant  over  the  commonage  of  part,  and  referve  the  ^^ 
reft  to  himfelf. 

It  is  clear,  that  if  a  commoner  borrows  cattle  to  manure  his  ^%Afr,%^ 
land,  he  may  ufe  the  common  with  them ;  for  by  the  borrowing  ^^^*  Abr. 
lie  has  a  fpecial  property  in  them.     5^  c.  F.  N.  B.  180.  b.  Skin.  138.  s.  P?    ^'^' 


3*    Of  Common  in  Grofs. 

This  is  a  right  of  commonage  which  muft  be  claimed  by  deed  C01.Ut.f21. 
or  prefcriptiony  and  hath  no  relation  to  any  land  belonging  to  ^   »!«*• 
the  conunoner ;  it  may  be  for  a  certain  number  of  cattle,  or^^  Si  b^tt? 

number.  comaMauipdby  «j^JUlLAbr.4cs« 

He  that  hath  common  in  srois  for  a  {d)  certain  nnmbcr  of  1  h«  6.  si, 
cattle,  may  put  in  the  cattle  of  a  ftranger,  ;uid  ufe  the  common  ^    ^•'^ 

with  them*  s-cl^^** 

jd)  S»  aaay  be  who  toh  roianw  >w  wwnbcr  Ui  cro6*>    siH,6«si«k    ftda.Abr.4cs.  SC;. 
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9I.  4. 39.  Common  appendant  cannot  be  made  common  In  grofs,  fort& 

itu  Abr  *  ^^  ^^^  cattle  levant  upon  the  land,  to  which^  (jTr.,  and  tbercfaic 

fci.'  s.c.  cannot  be  fevered  without  extinguifhmcnt. 

CnK  Car.  542.  S.  P. 

Rdi.  Ax.  So  common  appurtenant  for  cattle  levant  and  couclust 

4c 2.    C.-j. 


i 


ac.ix.  S.C. 


>• 


the  land,  cannot  be  made  in  grofs. 


ut  t!\>j^h  It  cannot  by  grint  be  fevered  from  the  foil,  yet  common  apportesant  fbraceniai 
•t*  bexts  auy  be  graoted  over,  ^r  Cur, 

KoiL  Abr.        If  A»i  and  all  thofe  v/hofe  eftate  he  hath  in  the  maootof. 

4C1.  Cro.  \^2iYZ  haj  time  out  of  mind  a  fold-courfe,  Jf.  common  of  j 

^?!' "^^.^c.  for  any  number  of  flieep,  not  exceeding  300,  in  a  ccmin 

acoj^.'d,  as  appurtenant  to  the  faid  manor,  he  may  grant  over  this 

•no  !U:cd,  ^ourfc  to  anothcr,  and  lb  make  it  in  grofs ;  becaufe  the  coi 

grjmtevi  oTtr  ^^  ^^^  ^  Certain  number,  and  by  the  prefcription  the  flieep  arc 

with  pjr-  to  be  levant  and  couchant  upon  the  manor,  but  it  is  a  cot 

eel  o»  tkc  f^y  Jq  many  iheep  appurtenant  to  the  manor,  which  may 

i>nes»*375.  fevered  from  tlie  manor  as  well  as  an  advowfon,  vithoot 

Ic.  ad.  prejudice  to  the  owner  of  the  bnd  where  the  common  is  to 

judged.  ^^j.gjj^ 

4.     Of  Common  pur  Caufe  de  Vicinage. 
0>. Lit.  lis.       Common  pur  caufe  de  vicinage  is  but  an  excufe  of  trcfpafit 
r  fJlJin*^  "^  *"*"  ^*"  P^^  ^*^  beads  into  the  land  in  which  he  hath  fi 
tWlircthc    common,  but  they  mud  efcape  thitlier  themfelves,  anddthcri 
commoo  is    the  parties  that  have  fuch  neighbouring  grounds  {a\  majiadw 

Abr.  399.  S.p. 

Roll.  Abr.  But  if  there  be  common  pur  caufe  de  vicinage  between  two  n> 
5^^  nors,  and  the  lord  of  one  manor  inclcfe,  yet  he  (hail  not  Wal  * 

copyholder  of  the  fame  manor,  but  that  he  may  have  conuw* 
pur  caufe  de  vicinage  as  he  had  before. 
T  Co.  5.  b.        If  there  be  common  pur  caufe  de  vicinage  between  the  tort 
^)  U'**      of  A.  and  A,  and  A.  have  50  acres  of  common,  and  A  10^ 
'  *        acres  of  common,  the  inhabitants  of  A,  cannot  put  more  cas- 
tle into  their  common  than  the  50  acres  will  depafture,  ^ 
out  any  regard  to  the  common  of  B,;  for  the  original  caufe" 
this  common  was  not  the  profit  of  either  town,  but  to  ^f^ 
fuits  in  open  countries  for  reciprocal  efcapes  from  one  fidd  ^ 

the  other. 
J*.  ViBi)!i>.       If  there  are"  two  manors  in  one  vill,  the  tenants  of  cadi  iMf 

*'•  intercommon;  and  this  is  like  wife  called  common  pur  cn^  ^ 

1^  II.  A»  r.  livt  1  y  common  fur  caufe  de  vicinage  is  common  appendant;  aw 
^  *\.*^\  ihticfore  a  man  need  not  prcfcribe  in  a  common  pur  cifi^^ 
I . :;.';.'>'/  t.;\;/:.T-r;  but  it  is  fufficient  to  fay,  that  he  and  all  thofc  wWC 
I  .  vh  in     ellatc^  <s'c>  have  uftd  to  intercommon  caufa  vwitwgii. 
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!)  Of  the  Intereft  of  hiiii  who  is  Owner  of  the  Soil. 

■»HE  lord  of  the  foil  hath  fuch  an  Intereft  therein,  that  it  fcems  Co.  Lit. 
agreed,  that  a  cuftom  or  prefcription  {a)  totally  to  exclude  J^**rpV 
n  from  all  manner  of  profit  is  void,  as  unreafonable  and  againft  ^^if  the* 

1^.  owner  of  the 

foil  graoti  to 

ither  common  Jans  numheriherty  yet  the  grantre  cannot  ofe  the  comrooil  with  fo  many  cattle  that 

graotof   ihalf  not  have  fuffioient  common  for  hit  cattle.     izH.  8.      2  Roll.  Abr.  396.  399. 

dg.  5.     Roll.  Rep.  365.     Sand.  24;.  S.  P.  admitted. — But  where  the  lord  ihall,  by  prefcription^  be 

traintd  to  a  certain  number^  vhdg  2  Roll.  Abr.  267.  pi.  2« 

But  one  may  prcfcribe  or  allege  a  cuftom  to  hTcvtfolam  vejturam  Co.  Lit, 
nra  from  fuch  a  day  to  fuch  a  day,  and  exclude  the  owner  of 


122.  a. 


f  ..  Andmay 

« lO"-  ^  prefcribe  to 

hntfcfaralem  fafiuramy  and  exclude  the  owner  of  the  foil  from  feeding  there*    Co.  Lit*  122.  a* 

Alfo  it  fecms  by  the  better  opinion,  that  a  prefcription  iox  fol,  [North  r. 
^  feparaLpaJlur,  at  all  times,  fo  as  to  exclude  the  lord  from  feed-  Cox.Vaugh. 
ig  there,  is  good  5  for  this  does  not  exclude  the  lord  of  all  the  253!  slc.^* 
roiits,  for  he  (hall  have  the  mines,  trees,  i^c.  and  is  not  like  a  Potter  v. 
refcription  for  the  whole  common  to  exclude  the  lord,  for  that  ^jrth, 

*  '  iVcutr.gSi, 

\  repugnant.  ,  Saund. 

$a  S.  C.     I  Lev.  26S.  S.  C.     Hopkins  v.  Robinfon,  i  Mod.  74*     %  Ler.  2«  S.  C«     2  Keb.  757* 
^.     1  Vcntr.  123.  163.  S.  C.     Poliex.  13.  S.C.] 

The  lord  without  prefcription  cannot  agift  the  cattle  of  a  ftranger  30  E.  3 .  27. 

a  the  common*  ^^^}'  ^^* 

396. 

But  he  may  (*)  licence  a  ftranger  to  put  in  his  cattle,  if  he  2  Mod.  6, 7. 
eaves  fufficient  common  for  the  commoners.  ^  -^ide 

2  Mod.  275. 
i>)  And  if  the  lord  licence  a  ftranger  ad  portend,  o'veria  into  the  common,  this  Hiall  be  intended  of 
ommonable  cattle  only,  and  not  of  bo^s  j  but  if  the  licence  be  for  a  particular  time,  it  is  otherwife. 
\  Mod.  7.  Per  North,  that  fuch  licence  muft  be  by  deed.     2  Lev.  2» 

If  the  lord  alien  in  fee  the  foil  where  the  common  is  taken,  iSAfl".  56. 
aving  his  power  of  pafture,  as  lord,  he  fliall  have  common  there  P^-  4« 
IS  lord;  aliter  without  any  faving;  but  the  alienee  of  the  foil  may  roII.' Ibr? 
lepafture  it,  as  the  lord  had  done  before.  396. 

If  A.  grant  common  to  B^  in  a  certain  place.  A,  cannot  after*  Cro.  jac. 

wrards  cre£l  a  rick  there j  for  by  the  grant  the  cattle  of  B.  arc  to  j^J^*]™" 

range  over  the  whole  place  without  reftraint  j  and  it  ftiall  not  be  Yc1v.2oiJ 

in  the  power  of  A.  to  defeat  his  own  grant.  s.  c.  ad- 

judged. 

[The  right  of  commoners  in  a  common  may  be  fubfervient  to  Batefon  v. 
khc  right  of  the  lord  in  the  foil  \  fo  that  the  lord  may  dig  clay-  ^^""» 

Eits  there,  or  impower  others  to  do  fo,  without  leaving  fufficient  ^1  "°*   ^^ 
crbage  in  the  common,  if  fuch  a  right  can  be  proved  to  hiive 
been  always  exercifed  by  him. 

So,  he  may  with  the  confent  of  the  homage,  grant  part  of  the  Foiksrd  v. 
fcil  of  the  common  for  buildinc:,  if  he  hath  immcmorially  exer-  Jl*'?™*"* 

«:r.j  f,,-v»    •   I.  Sittings  af- 

wicu  men  rignt.  tcr  Eafitr  Tfrro,  1776,  C.  B.     5  Term  Rep.  417.  n. 

So, 
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Oarkibii  t.       So,  a  cuftoni,  that  the  owners  of  ancient  meflbdge^  Ve,  ttti 

'^^^^"f^^  a  manor  have  had  aiEgned  to  them  by  fhe  mo&mve  cotsi 

RerTifia.     portions  of  the  common  to  be  holden  by  them  in  ferenkyiBr 

a*  digging  tunres,  &r.  called  mofs  dales,  and  have  indofedanli^ 

proved  fuch  mofs  dales,  (after  clearing  them  of  turvesy)  and  bays 

them  fo  indofed  in  feyeralty,  difcharged  from  all  right  of  ooobdo^ 

is  good.] 

(C)  Of  the  Commoner's  Intereft  in  the  Soil;  hi 
herein  of  the  Remedies  the  Law  gives  him. 

{a)  For  the  A  Commoner  hath  only  a  (a)  fpecial  and  linnted  intereft  in  k 
intereft  and  i*.  foil  •  but  yct  he  Ihall  have  fuch  (*)  remedies  as  arc  oomfflCB' 
^^^^  furate  to  his  right,  and  therefore  mav  diftrain  beafts  damag&fa- 
and  the  (el  fant,  bring  an  a£lion  on  the  cafe,  (s^c.  but  not  beiog  aUte 
^^^^^  owner  of  the  foil,  he  cannot  (r)  bring  a  general  a£Uoa  of  titlpfc 
v2^,Bridg.^   for  a  trefpafs  done  upon  the  common. 

lOy  II.  Godb.  123,  114.  2 Leon.  2oi»  soz.  S. C.  {i)  Where  he  may  maintani  aA^ 
what  Ihall  be  a  fofficient  TeiAn  for  that  purpofe.  Roll.  Abr.  404..  (c)  4  Mod.  1S7.  Catiifji 
Sldn.43».    aSalk*  637*  admitted.    9  Co.  iii.  b. 


2sH.  S.  ft.       A  commoner  cannot  regularly  do  any  thing  on  the  ib3 

13  H.  8. 15.  tends  to  the  meliorarion  or  improvement  <»  the  caaaa^^ 

^'*  cutting  downbufhes,  fern,  bfc. 
RolU  Abr.        Therefore  if  a  common  every  year  in  a  flood  is  farroanddfio 

»Bttlft.ii6.  ^'^^^''»  y^^  ^^^  commoner  (d)  canjiot  (e)  make  a  (/)  trench  in* 

s.  p.  *  foil  to  avoid  the  water  j  becaufe  he  has  nothing  to  do  withtkc  Wi 

Godb.  51.  but  only  to  take  the  grafs  with  the  mouth  of  his  cattle 

{d)  So  the  commoner  cannot  cut  bufhes,  fern,  &c>  which  impair  the  common,  Bnog*  l^**  *r 
it  be  by  fpecial  prcfcription.  Godb.  18a.  {e)  Untefi  by  fpecial  cuilom.  (/)  For  '^^fT^ 
any  thing  ^  ntvo  in  the  land,  he  is  a  trefpaller $  but  may  amend  and  reform  a  thing  »»»;* 
tfaexefbre,  if  the  land  be  full  of  moIe-hilU,  he  may  dig  them  down.  firownL  aift>  ^  jZ^Z 
lioles  dag  in  the  common  to  the  damage  of  the  land,  the  commoner  may  put  again,  the  ^''^j^^ 
Itt  place.  Brownl.  2»8.— Alfo  a  commoner  may  fcour  a  trench^  as  has  been  ufed  tB  be  ««* 
oot  of  mind,  and  as  is  done  in  the  moors  of  Semerjtt,    Sid.^5x. 

Lit  Rep.  Every  commoner  may  {g)  break  tlie  common  if  it  be  \s6xSA 

^%»&wdi  and  although  he  does  not  put  his  cattle  in  at  the  time,  yttw 
ASfio6.     "?^  ^^  commonage  (ball  excufe  him  from  being  a  trcfjaffC' 

(l)  Where  he  may  make  one  or  more  gaps  to  put  in  his  cattle,  if  the  common  ^  ""^Jiy 
cf oldf.  1x7.     2  Inft.  88 — May  throw  down  the  hedges,    a  Mod  6s,  66.     BrownL  a»».-«  ^ 
makes  a  pond  in  the  common,  the  commoners  may  let  the  water  out.    Brownl.  i2o< 

auon.  202,  If  a  tenant  of  the  freehold  ploughs  it,  and  fows  ^.^^ 
*<^-  the  commoner  may  put  in  his  cattle,  and  therewidi  eat  ttc  cfl^ 

growing  upon  the  land :  fo,  if  he  lets  his  corn  lie  in  ^^^ 
ycMid  the  ufual  time,  the  other  commoners  may  notwithw»^ 
put  in  their  beafts.  j  jm^ 

But  for  the  better  undcrftanding  of  the  comm<mcr«Ij'.  ^ 
intereft  in  the  common,  and  of  his  remedies  when  hisng»" 
fringed,  it  may  be  neceflary  more  particularly  to  confcJ^* 
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"What  Remeclies  he  has.  againft  the  Lord  or  Owner  of  the 

SoU. 

[£  a  commoner  find  conies  on  the  foil  fpoiling  the  grafs^  he  can-  x  Burr.  166^ 
t  deflroy  or  drive  them  off,  nor,  confequently,  can  he  deftroy  the  *  wiif.  51. 
rrows,  which  is,  in  eflFcft,  deftroying  the  conies ;  but  to  the  ^^^'  ^J*^'^ 
r  the  commoner  muft  refort  for  his  remedy,  if  be  is  aggrieved,  cro.  eiIk/ 

876.    Cn>:  Jac*  195.  S29« 

[t  is  (a)  a  general  rule,  that  a  commoner  cannot  diftrain  or  (a)  For 

ife  out  the  cattle  of  the  lord  or  tertenant,  damage-ieafant ;  and  ^^l^^"^ 

that  if  the  lord  furcharges  the  common,  the  (r)  proper  remedy  ydy.  I^' 

ui  a£lion  on  the  cafe.  129.  Cro. 

Jac.  Ao8. 
will.  187.    Godb.  182.    (b)  That  the  commoner  may  have  an  a^ion  on  the  cafe,  F.  N.  B.  125* 
D.  I  ia.-.-And  how  fuch  adion  ii  to  be  laid.     Lutw.  107.     {c)  And  thetefore  there  caa  be  no  relief 
!^uity  wherethe  lord  furcharges.    2  Vern.  1 1 6.  *  ♦  See  the  next  cafe. 

If  there  is  a  cuftom,  that  a  clofe  ought  to  lie  fre(h  and  hained  Roll  Abr. 
try  fecond  year  till  Lady-^y  after  the  corn  cut  and  carried  away;  if^jj?^ 
[d  J.  S.  hath  ufed  time  out  of  mind  to  have  common  in  tne  y^y^xt  ad- 
id  clofe  after  Lady^ay^  till  it  is  fowed  again  with  corn,  for  his  judged, 
ttle  levant  and  couchant  upon  a  certain  tenement  as  appurtenant  f  4  ^"">. 
lereto ;  in  this  cafe,  if  the  lord  of  the  foil  of  the  faid  clofe  puts  by^the  coorc 
I  his  cattle  into  the  faid  clofe  againft  the  cuftom,  when  it  ought  and  admit- 
\  lie  frefli  and  hained  by  cuftom,  the  faid  %  S.  though  he  be  but  ^^^^ 
commoner,  {d)  may  take  the  cattle  of  the  lord  there  damage-  brdbycuf. 
afant,  and  juftify  in  an  a&ion  of  trefpafs  brought  againft  him  tomUftinted 
J  the  lord  of  the  clofe  where  he  took  the  cattle ;  for  n  the  lord  JJJ,^J^J^ 
lay  eat  the  grafs  before  the  common  is  to  be  taken  purfuant  to  cank,  and 
le  cuftom,  uie  tenant  would  be  defeated  of  all  the  benefit  of  hk  yet  ^^  puu 

»°»™°"-  ,  KS.na 

irgiter,  Yelr.  129.  Adjudged  by  three  judges  againft  two,  who  doubted,  and  inclined  to  think,  that 
cuftom  and  ofage  to  diftrain  ought  to  have  been  alleged.  Cro.  Jac.  208.  Brownl.  187.  [See  Lord 
[ansfield*!  obfarrationi  on  this  cafe,  4  Burr.  2429,  2430.] — But  how  6ir  the  lord  may  bt  difiralned  t* 
certain  ftint,  vide  2  Roll.  Abr.  267. 

(/)  If  (/)  I  have  {g)  common  of  cftovers  in  the  woods  of  J.  S*  (0  Roll.   •. 
nd  J.  S.  cuts  part,  or  all  the  wood,  yet  I  cannot  take  any  part  q^'^' 
f  this  which  is  cut^  (b)  but  ihall  be  put  to  my  aflife,  or  cafe,  as  826*.  s.  P^ 

(lycftateis.  perCur. 

'  Cn>.  Jac. 

57.  S.  p.  ftrCitriam,  Roll.  Abr.  56^.  pl<  3.  like  point.  Yelr.  18S.  S.  P.  per  Ctinam,  Brownie 
ao.  S.  P.  fer  Cur.  Bulft*  93,  94.  S.  P.  admitted  arguende,  {f)  So  if  one  grants  to  me  1000  cord* 
f  woody  to  be  tal^a  at  my  election,  and  the  grantor,  or  a  ftranger,  cuts  down  all,  or  part  of  the  wood^ 

can  take  no  part  of  that  which  is  cut  down.  Sir  Thomas  Palmcy*s  cafe,  5  Co.  25.  Cro.  Ellc.  820. 
i«0.  Koy,  32.  S.  C.  Moor,69Z.  pi*  955*  S.  C.  Yelv.  188.  cited.  [Woodfon  v.  Newton^^ 2  Str. 
77.  S.P.  .  Rackham  v.  Jefup,  3  Wlif  332.  S.P.]  {g)  But  if  a  man  claims  all  the  thorns,  &c. 
[rowing  on  fuch  a  pbce,  he  may  take  cheoi,  though  cut  down  by  another.  E>ougUs  and  Kendall, 
2ro.  Jack.  257.  adjudged.  Yelv.  188.  adjudfed.  Brownl.  219,  aio.  adjudged.-  Bulft.  93,  94. 
h)  For  this  vide  9  Co.  IZ2«  Brownl.  197.  Roll.  Abr.  io8.  pL  22.  F.  N.  B.  58.  Bob.  43^ 
idr.  x88.     5Ca25. 

L  Againft  the  other  Conunoners;  and  herein  of  Admeafave- 

ment. 

The  writ  of  admeafurexnent  lies  by  (i)  one  commoner  againft  F.N.B.its. 
[I)  another  j  but  if  the  tenant  furcharges  the  common,  the  lord .  ^'Pj^^'lf'' 
Ihall  (/)not  have  a  writ  of  admeafurement  againft  the  tenant.        f^  Ues  only 
fer  aad  agaiaft  fuch  as  have  coounon  appendaat  j  but  ^  (^  vide  F.  N,  B.  125.    Roll.  Rep.  365. 

{k)  Yet 
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(I)  Yec  upon  tKis  Tuie  all  the  conuBonen  iZiall be admsafiued.    F.  N.  B.  125.    ((/)  VidiTjtJLiS, 

Admeafurement,  fU  12.  16. J 

F.N.B.I15.  So  if  the  lord  furcharge  the  common,  or  apptove  without  kzr- 
D.  ii6.  D.  ing  fufficient)  the  tenant  (hall  not  have  a  writ  of  admeafuraiiait 

againft  him,  but  an  aflife. 
t.K.B.ii5.      No  writ  of  admeafurement  lies  againft  a  conuncmerTEM/  mmivf 

W.  lUytn.    "^^^  ^^  ^*^  (^)  c^^^w^o^  ^  admeafured, 

11S7.  mitr,      {a)  But  the  tertenant  may  dlftrain  his  cattle.     Sand.  345.*  •  The  boric  tm, 

the  lord  of  the  foil  may  dlitrajn. 

11  AIT.  pi.  One  commoner  (b)  cannot  difhraln  the  cattle  of  anodicr;  fir 
65.  Style,    ^j^g  yigj^t  q[  commonage,    which  every  commoncT  has,  na 

J^J  '^'*''  through  the  whole  land. 

1  Lutw.  1240.  [4  Burr.  2416.  i  Bl.  Rep.  673.  S.  C.  And  after  admtafmrtmtemi,  a  fwiiiiiwi  f 
dtttraiA  the  fupernumerary  cattle  of  a  fellow- commoner.  3  Wilf.  287.  If  jf,^  being  pofiefied  of  Isi 'a 
a  common  field,  and  having  a  right  of  common  over  the  whole  field,  and  fereral  other  petibas  bai^a 
li|f«>  right  of  common,  enter  into  an  agreement  not  to  eiercife  their  xcfycBdrc  rigjbca  At  a  atom 
term  of  years,  and  each  party  covenant  to  that  efife^ ;  if,  during  that  tenn,  the  canie  of  oaeof  dt 
perfons,  party  to  fuch  agreement,  come  upon  the  land  of  yf.,  A.  may  diftrain  them  $  for  this  ^ps- 
meot  ia  an  extinguifliment  of  the  common  fro  tempore  \  and  therefore,  with  regard  to  JL^  (he  C8»* 
moner  is  a  Granger.  Whiteman  v.  King,  2  H.  Bl.  4.]  {h)  But  if  a  man  has  comoMB  iar  a 
beaHs,  and  he  puts  in  more,  the  furplufage  beyond  the  ten  may  be  taken  damage-feaCmt.  4£E*S> 
j2.  b.  2  Lutw.  1241.  [Frccm.  273.  S.  C  Vide  ^  Burr.  2431.  Hia  relief  iacxthes  by  wiii of  ai- 
meafurement,  or  by  adion  on  the  cafe.  F.  N.  B.  125.]  9  Co.  ii2.>— *  Where  one  conuBOKrsJf 
have  relief  in  equity  againtl  another  for  oppreillng  the  common.     Vcro.  joS* 

3.  Againft  Strangers. 

15H.7. 13.  A  commoner  may  juftify  the  taking  of  the  cattle  of  a  ftnogcr 
"4H.  7«  I-  damage-fcafant  upon  the  common,  in  his  own  name^  for  die  ia- 
Sridg!".     tereft  which  he  has  in  tlie  common. 

Roll.  Abr.  320.  405.    Yelv.  130.    Godb.  1S5.    Jenk.  144.    Bat  can  hive  no  aftioA  makkHift 

mued  his  common  was  Impaired.     Keilw.  47. 

) Lev.  10;.  But  in  his  avo\%Ty  he  muft  allege  a  particular  damage;  asdu^ 
Wotton  and  j^g  could  not  havc  common  in  tarn  amplo  modo  quo  dehuU  W  an^uevd^ 
hldged.  *"*"    for  without  a  particular  damage,  he  can  no  more  diftram  tk 

beafts  of  a  ftranger,  than  bring  an  aftion  upon  the  cafe. 
1  Mod.  6.  If  in  an  a6lion  on  the  cafe  brought  by  a  commoner  againft  % 
Smith  and  ftranger,  for  putting  his  cattle  in  the  common,  per  quodeemmh 
judged.*  *  fit  am  in  taw  amplo  niodo  habere  ncn'potuiif  the  defendant  pleads  i 
{To  an  jc-  liccnce  from  the  lord  to  put  his  cattle  there,  but  doth  not  am 
tiononilie  there  is  fufficient  common  left  for  the  commoners;  this  bnott 
comnv^ncr  go<^  P*^^  >  ^^^  though  it  may  be  objecled,  the  plaintiflTmay  hare 
for  sus^'mg,  replied  fpecially,  and  fliewn  there  was  not  enough,  yet  this  bdaf 
r't<.  .s;c.       jI^^,  ^,^j.y  ^[{^  Qf  ti^g  adion,  the  defendant  ihould  have  pleaded  iL 

&c.,  the  «iffa:danr  plt^^ded,  that  he  was  lord  of  the  foil,  and  that  he  had  digged  for  coals*  4dmfn 
little  dam.-ge  is  pollih!e  to  the  herbage,  and  averred,  chat  he  had  left  a  fufficioicy  of  ooannon:  ^ 
pSjlntit^  uoiiurrrd,  ar.d  ihcwcvi  lor  cauic,  that  the  plea  amounted  to  the  general  iflne  j  and  k>  tboa^ 
the  c'>Mrr.  G^e  v.  Cothcr,  x  Sid.  136.  Trcfpafs  by  the  lord  of  a  manor  ibr  defbroykig  his  poCi 
Mnd  .M'.n^  up  t!)e  holes  out  of  which  it  was  digged  :  the  defendant  juftifies  under  a  right  of 
c\n  i!  0  >\.i<Ve  i}\iv*ndAnt,  &c.,  and  that  the  plaintitFhad  digged  this  peat  in  fome  parts  of  ^ 
nioo,  Aiid  U\d  it  up  in  oiliers,  whereby  the  defendant  was  hindered  from  enjoying  biacoaaoMo  ari 
•."f'V  trcl\  ^'C.  \  the  plainlifF replies,  dc  iriuria  fu3  propria  ahfqut  tali  cmmja:  the  plaintiff 
v^oji  tl  i»  iiUje,  give  in  cvidencr^  that  there  wai  a  fu^ciency  of  common  kn.  D'Ajioflesr.  fiov* 
aid,  3  ISuir.  13^5  J 

But 
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But  in  an  a&ion  agalnft  the  lord,  the  plaintiff  muft  particularly  2  Mod.  7. 
ihew  the  furcharge.  if"'  ^'"'' 

o  Lutw.  xoj. 

£But  againft  a  fttuxger,  or  a  fellow.com inoner>  he  need  not.    Atkinfon  ▼.  Trefdale,  3  WiJf.  278.] 

[For  every  feeding  by  the  cattle  of  a  ftranger,  perhaps,  an  ac-  Mary's  cafe, 

tion  will  not  lie;  but  the  commoner  muft  fhew  th^Lt  proficuum  9C<>-"3» 
commuma  fua  per  totum  id  iempus  amifity  or,  that  he  could  not  have 

his  common  in  fo  beneficial  a  manner  as  before.     It  is  not  necef'  Weiis  v. 

fary  that  he  ihould  have  loft  his  common,  but  only  the  profits  of  ^gf^'n** 

it :  he  need  not,  therefore,  (hew  that  he  turned  on  any  cattle  at  \z%\,  *^' 
the  time  when  the  injury  complained  of  was  committed.] 

(D)  Of  Approvement  and  Inclofure. 

T>Y  the  order  of  the  common  law,  there  could  be  {a)  no  ap-  2lnit.  8c« 
-*^  provement,  becaufc  the  common  ifliied  out  of   the  whole  (f  ^  ^"^  **y 

o*  thecommoii 

^"^*^C-  Uw,  thp  lord 

might   improve  againft  any  that  had  common  appendftnt^  but    not  againft  a  commoner  by   grant. 
9  loft.  474. 

But  now,  by  the  {*)  ftatute  of  [c)  Merton^  cap.  4.  «  Becaufe  {h)  Which 
"  great  men,  having  (d)  enfeoffed  others  of  fmall  tenements  in  ^c^ explained 
«*  their  great  manors,  complained  they  could  not  make  their  pro-  ge."  VaugL 
•<  fit  of  the  refidue  of  their  manors,  as  wafte,  woods,  and  paf-  257. 
<*  tures,  it  is  provided,  when  fuch  feoffees  bring  an  [e)  affife  for  ^q^j]^*^' 
•«  their  (/)  common  of  pafture,  and  it  is  alleged  they  have  not  (^  sithat" 
**  fufficient  pafture  {g)  belonging  to  their  tenements,  ingrefs  or  "  extends 
*<  regrefs,  the  truth  fhall  be  inquired  by  the  affife,  and  if  found  ^jfjthe'iljjd 
««  they  have  not  fuflScient,  they  (hall  recover  feifin  by  the  view  w  appror* 
<*  of  the  inqueft,  and  by  their  [h)  difcretion  fhall  have  fufficient,  »g«»nft  faU 
«  &fr.  but  if  found  they  (1)  have  fufficient,  (jfr.  the  other  (hall  J^^J^Sc. 
<*  make  {Jt)  the  profit  (/)  of  the  (iw)  refidue^  and  be  quit  of  the  (*)  So  it 

«*  affife/*  may  be  tried 

m  an  adion 
of  trefpafs  *.  2  Inft.  88.  Godb.  117.  Or  if  the  lord  Inclofe  any  part,  and  leave  not  fufRcient  com- 
mon in  the  refidue,  the  commoner  may  break  down  the  whole  indofure.  a  Inft.  88.  (/)  Ic  extendi 
not  eo  common  of  pifcary,  turbary,  eftoven,  drc*  ft  Inft.  87.  (^ }  ^  that  it  extends  not  to  common 
in  grofi.  a  Inft.  86.  {hi)  So  that  if  found  they  have  not  fufficient,  the  Inqueft  (hall  find  what  is  fuffi. 
cieot,  that  the  lord  may  approve  the  refidue.  %  Inft.  88.  (;)  And  though,  after  it  ihould  prove  in. 
fufficient,  the  improvement  continues.  2  Inft.  87,  88*  (i)  By  inclofure.  %  Inft.  87.  And  not  by 
digging  for  coala,  &c.  Sid.  io6.  And  if  the  lord  makes  a  feoftiment  of  part,  his  feo^ee  may  inclofe, 
for  thefeofiFment  in  its  nature  was  an  improvement.  2  Inft.  87.  (/)  And  thereby  ic  is  di:charged  of 
the  common  ;  and  if  the  Unant  purchafe  it,  his  coranson  is  not  eztingoiihed.  2  Inft.  87.  (»)  But 
the  lord  cannot  approve  the  whole,  leaving  them  fufficient  in  other  lands.     2  Co.  25.  b« 

*  This  muft  mean  trefpafs  on  the  cafe. 

By  the  ftatute  oiWeft,2.  cap.  46.9  "  The  ftatute  oi  Mertw  («)  Though 
?«  fliall  bind  (n)  neighbours,  and  fuch  as  claim  common  of  paf-  '>««'^«ia 

*'*i.  .       \  1*1  1   .        another 

^  lure  appurtenant  to  their  tenements,  but  not  fuch  as  claim  town,  if 
*<  common  by  fpecial  grant  or  feoffment  for  a  certain  number,  or  ti^e  towna 
« othcrwife.  '^^ 

join.  2  Inft.  474.1  >■  And  If  the  lord  hath  common  in  the  tenant's  gronni,  the  tenant  may  im- 
prove within  thia  aft.  A  Inft*  474^  ■  Sccmt  as  if  chf  eq^&noft  of  the  lord  was  refer ved  upon  the 
ftt  fSMflFmenu    2  Inft*  47 j. 

Vol.  I.  $  f  «  B/ 
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(d)  TLcfe  «  By  Dccafion  of  {a)  wind-mill,  fticqi-cotc,  dairf^  enlaxgii^  of 
vn  but  lor  u  ^  court  {b)  ncccflary,  or  (r)  curtibge,  (d)  none  fliall  be  giicvcd 
for*Uie  M    **  by  aflife  of  ncvt^I  diftijin  for  common  of  pafturc/' 

may  rrrd  an  faoufe  for  the  habitation  of  a  bead-  krcprr.  z  Id(^.  476*  Lev.  6a.  (^)  It  maft  be  ftna 
that  it  wau  done  tor  his  necefl'ry  refiancc:.  Nevil  and  Hamertun,  !<«▼.  62.  adjodi^.  Sid.  7^  ai. 
jttdged.  Keb.  183.  314-  (r)  Whether  ncceiTary  it  ihould  bean  ancient  one.  Lcr.  ^T.dmiiuta^, 
Sid.  79.  dmbitatur.  And  vm^«  Keb.  aSj.  314.  {J)  Though  there  is  not  fnflicirm  coobim  Sdt. 
a  Iiitt.  476.     Le?.  61.  ,^ 

(0  It  it  not  <<  And  where  any  (^)  having  right  to  approre^  levies  dike  or 
^^S  ^  **  hedge,  and  (/)  it  is  thrown  down  {g)  in  the  night  or  ocbcr 
whatdLe  **  fcafon,  isfc.f  and  it  cannot  be  known  {h)  by  verdi^  of  afixfe or 
the  parry  <<  jury  by  whom,  and  the  men  of  the  town  near  (/}  win  not 
*k*  v!?r !f  •*  indi£k  fuch  as  arc  guilty  of  tlie  fa£l,  the  towns  near  adjoisiag 
L^lafcanly  *'  (^)  ^^all  be  diftraincd  to  levy  the  hedge  or  dike  at  their  own 
may  indofe.  «  cofts,  and  to  yield  damages  (Z).** 

Carth.  114* 

and  «'f^«i4i.  (/)  The  cutting  down  of  timber  is  not  within  the  ad.  Rajm.  487.  (£■)  tf  (k 
proAern^don  in  the  day  or  night  was  before  the  face  of  the  owners,  or  §0  pnblick  that  tha  ufilifari 
might  be  known,  it  is  not  within  the  ad.  L^t.  108.  A  travnrle  taken  accordii^y.  [t)  Fflr&B 
SnquUitioo,  and  other  pioceediogt  on  this,  ad,  vide  Cro.  Car.  280.  440.  580.  Jones,  307.  Sid.  107- 
%!%•  Mod.  66.  Carth.  241.  10  Mod.  157.  Ld.  R«ym.  6i6.  (i)  No  time  hsing  appoia&d^  it 
ihaU  be  intended  within  a  year  and  a  diy.  %  Inft.  476.  Roll.  Rcjfc  365.  Per  Cro.  Car.  44c  A 
coBTcnient  time.  (  i  )  The  lord  fliall  biing  his  adion  upon  this  ftatnie,  ^gainft  the  tc  ^-ns  tL^rkri^ 
raand  about  the  town  where  the  fad  was  done,  and  judgment  fliall  be  given,  that  they  ihall,  ai  their 
proper  cofts,  make  the  ditch,  itc,  s  Infl.  477.  Roll.  Kep.  365.  ['(/)  By  dar.  6  Gcol  i.  c  26.,  the 
i«medy  provided  by  this  ad,  is  extciidci  to  tlw  owners  oi'  trcer,  &c.  cut  down,  fpcJed,  9bc»  csha  by 
day  or  by  night.J 

By  the  3  E.  6.  cap.  3.,  "  Tlie  ftatutes  of  Merton  and  W^nu 

^<  are  con  Armed ,  and  treble  damages  given  to  the  commoners 

«« that  recover  in  fuch  allife  againft  ihe  lord." 

Vem.3s.         It  hath  been   ruled  in  {m)  Chancery,  that  a  common  which 

{m)  Where   ||3^  hctw   inclofcd   ior   tiiirty  years,    Uiall   not  afterwards  be 

JSL'That   thrown  opcTi. 

an  iodofuie  is  an  improvemnc  within  the  flatutc  rf  Mcrtzn,  Chancery  will  grant  an  injundion  iaU  it  be 
determined  at  law.    aVern.  3C1.  356  \S  here  it  w:!!  decree  an  ind  ^fure  puriuant  to  an  agite- 

ment,  though  Of  pofed  by  X^ko  or  thice  wilful  icr.  inrs.  Chan.  Cj.  4S«'  Vern.  45$.  Cb«».  Rep.  159. 
—Where  an  agreement  to  ftinc  a  common.     2  Vern.  103. 

[By  ftat.  29  Geo,  2,  c.  36,  Owners  of  common,  with  the  confent 
of  the  majority  in  number  and  value  of  the  commoners  j  majority 
of  the  commoners,  with  the  confem  of  the  owners;  any  perfoos, 
with  the  confcnt  and  j^rant  of  tlic  owners  and  majority  of  coin- 
'moncrs,  may  inclofe  and  hold  in  fcveralty,  for  the  growth  and 
prefcrvatlon  of  timber  and  mulcrwocd,  any  part  of  the  commons, 
for  fuch  time,  in  fuch  manner,  and  upon  fuch  conditions  as  ihaH 

L  3.  be  agreed  by  them  relpe£lively  ;  fuch  agreement  to  be  in  wik- 

jlig,  and  figned  by  the  parties,  and  enrolled  by  the  clerk  of  the 

^  4*  peace  withing  three  months  after  the  execution  of  it ;  and  to  be 

binding  upon  all  perfifns  whomsoever,  if  not  appealed  againft  to 
the  juuices  at  feflions  within  fix  months  after  its  enrolment. 

^  7«  $.  If  wood  is  dcftroyed,  die  offender  may  be  puniflied  according 

to  I  is^  6  Geo.  t.i  but  if  not  convicted  witliin  fix  months,  fatis- 
fa&ion  (hall  be  made  by  the   adjoining  pariihes,  as  for  dikes 

^  St  and  hedges  overthrown  by  the  (latute  Wefitn,  a.  Perfons  cuttingy 

isfc*  wood  upon  commonable  grounds  fliail  be  puniibcd  in  fike 
manner.  » 
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Bjr  flat.  3 1  Gio.  2.  c.  41.  it  is  provided.  That  if  any  rccompeticc 
)>e  agreed  to  be  given  for  fuch  inclofure,  it  (hall  be  made  to  the 
{>eTfons  interefted  in  the  right  of  common,  in  proportion  to  their 
tefpc£live  interefts  ;  and  not  to  the  overfeers  of  the  poor,  as  was 
direfled  by  §  2.  of  the  preceding  a£): :  and  the  powers  given  to  §  *• 
owners  by  that  z(k  may  be  excrcifed  by  tenants  for  life,  or  years, 
during  their  refpeAive  interefts,  with  a  provifo  that  nothing  i  3* 
done  by  them  (hall  have  effect  after  the  determination  of  their 
eftates. 

By  ftat*  13  6.  3«  ^.  8i.  it  is  enaded.  That  all  tillage  or  arable  S  >• 
lands,  lying  in  common  (ields,  (hall  be  fenced,  cultivated,  and 
improved  in  fuch  manner,  and  kept  and  continued  in  fuch  courfe 
of  hu(bandry,  and  cultivated  under  fuch  rules,  as  three-fourths 
in  number  and  value  of  the  occupiers,  with  the  confent  of  the 
owners  and  re£lor,  impropriator  or  tithe  owner,  or  their  lefiee^ 
fliall  by  writing  under  their  hands  dirtSt  and  appoint;  which 
rules  (hall  not  be  binding  for  any  longer  term  than  fix  years,  or  §  a; 
two  rounds,  according  to  the  ancient  and  eftabliihed  courfe  of 
the  pari(h.    They  may  too  poftpone  the  opening  of  fuch  common  §  7* 
field  lands  for  fuch  reafbnable  time  as  they  (hall  agree  upon,  and 
fettle  how  long  they  (hall  continue  open,  and  what  number  of 
cattle  each  commoner  (hall  turn  on.   Cottagers  however,  or  com-  §  t» 
moners  without  land,  are  not  to  be  excluded  from  their  ufual  right 
of  common,  unlefs  ^ey  have  agreed  in  writing  upon  fome  com- 
pofition  for  it  by  an  annual  payment.   But  if  the  commoners  agree  §  9; 
not  to  depafture  the  lands  in  common  at  the  ufual  times,  and 
allot  what  (hall  be  deemed  by  a  majority  of  fuch  cottagers,  as  (hall 
not  have  agreed  to  compomiid  for  their  right  of  common,  an  equi- 
. Talent  common  to  be  enjoyed  excluiively  by  them,  fuch  cottagers 
fliall  ufe  their  right  of  common  only  over  uiofe  parts  of  the  com- 
mon field  lands  which  (hall  be  fo  allotted  them.   Perfons  having  a  §  xo^ 
feparate  (heep-walk,  or  pafture  for  cattle,  are  not  to  be  deprived 
of  their  right  without  their  confent. — ^Lords  of  manors,  vriih  §  15. 
confent  of  three-fourths  of  the  commoners,  may  leafe  out  one 
twelfth  part  of  any  common  or  wafte  within  fuch  manor,  the 
rent  to  be  applied  in  draining,  fencing,  or  otherwife  improving 
the  refidue ;  and  two-thirds  of  the  commoners,  with  confent  of  §  iS. 
the  lords  of  the  manors,  may  appoint  the  time  when  common 
'  paftures  (hall  be  broken  and  depaftured,  and  when  the  fame  (hall 
be  (hut  and  unftockedj  referving  however  a  portion  for  fuch  as  §  19* 
may  difient. 

If  the  majority  of  commoners  agree  upon  a  by-law  for  ftopping  Moor,  579. 
a  trench,  being  a  nuifance  to  the  common,  it  (hall  bind  all  the 
iommoncrs,  though  there  be  no  cuftom  to  fupport  it.] 
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(E)  Of  Apportionment  and  Extinguiihmeot. 

Co.Lit.ix2.  /^OMMON  appendant,  becaufe  it  is  of  common  right,  (haSk 

?S  *V'  apportioned  by  the  commoner's  purchafe  of  part  of  the  bod 

Owen,  122.  ^"  which  he  hath  I'uch  common;  bur  common  appurtenant  flnH 

4  Cp.  37*     be  extin£l  by  the  commoner's  purchafe  of  part  of  the  land  k 

which,  &r.;  both  common  appendant  and  appurtenant  (haU  be 

apportioned  by  alienation  of  part  of  the  land  to  which  the  cooi- 

mon  is  appendant  or  appurtenant. 

tor  thii,  A  releafe  of  common  in  one  acre,  is  an  cxtinguiihment  of  die 

and  where      ^hole  common. 

the  unity  of 

pofleffion  of  the  whole  land  makes  an  extinguiihment,  vide  4  Co.  37.     S  Co.  136.     Skoiv.  ^5& 

4  Mod.  365.    Carih.  342. 

Hob.  X90.  A  copyholder  had  common  in  his  lord's  waile;  the  lord  grsnts 

Cro.  Jac.  jipj  confirms  the  copyhold  land  and  mefiuage  to  him  and  kis 

Yeiv.  189.  heirs  cum  pertirientiu  :  it  was  refolved  the  common  was  extinfi*, 

Nojr,  136.  for  it  was  annexed  to  his  cuftomary  eilate  by  the  cudom  \  which 

aS**1!*  cftate  being  determined,  the  common  is  alfo  gone,  and  canrx)! 

sBrownl.  continue  without  words  to  that  intent;  and  cum  pertinentiis  '«i3 

»io.  not  do ;  for  the  common  was  no  appurtenant  to  the  freehold  ef- 

Cw!eiu  ^'  tate  granted  by  the  lord. 

794.     *  fiut  fee  infra. 

Cro.Elis.  But  \{  A.y  as  appurtenant  to  a  certain  mcfTuage  and  twcoty 

570.  Brad-  acres  of  land,  hath  common  in  the  lands  of  £.,  and  after  B. 

Eyre.  enfeoffs  A,  of  the  faid  lands  in  which,  (5*^.,  per  quod  the  com- 

4  Mod.  364.  mon  is  extinguifhed  ;  and  after  ^.  leafes  to  jS.  the  faid  me£uage 

?■  ?'  ^1*/***  and  twenty  acres  of  land,  with  all  commons,  profits,  and  ccni- 

copyhold  niodities  thereto  appertainmg,    vel  occupat,  vet  uptat*  cum  prstd^ 

meduage  ffJ^Jfuagto^  this  is  a  good  grant  of  a  new  common  for  the  time; 

ilh-^Tb'  ***  ^^^  though  it  were  not  common  in  the  hands  of  the  leflbr,  yet  it 

fore  com-  is  quaft  common  ufed  therewith,  and  although  (a)  it  be  not  the 

mon  in  the  fame  common  as  was  ufed  before,  yet  it  is  the  like  common;  bat 

*h"*iorddid  1^^  bccaufc  it  was  not  there  averred,   that  tlus  common  was 

belong,  and  therewith  ufed  at  the  time  of  the  leafe,  it  was  adjudged  againft 

the  lord  by  the  defendant  who  claimed  the  common. 

deed  grants 

it  per  nomina  mejfuag,  &c.  &  ccmmuniar*  ^uarumcunqat  diSo  m«JptBg.  fftSaxt.f  Off.  •</  earn  tamm 

v.ejfuag.  iifitatw  Cro.  £  lis.  794*     xAod.  16S. 

Salk.  170.  A  copyholder  that  hath  common  of  pafture  in  the  waftcs  of 
pi.  3.  364.  ti^g  ]qj-^|  out  of  the  manor,  hath  the  fame,  as  belonging  to  \a$ 
Crowther  land,  and  if  he  enfranchife  the  copyhold  eftate,  ftill  his  cominofi 
and  Oku  remains ;  but  where  a  copyholder  has  common  in  the  waftes 
fttid,  2  Ld.  -within  the  manor,  that  belongs  to  his  eftate,  and  if  the  eftate  be 
aym.1115.  ^j^fj-^jjcJ^ifed^  the  common  is  extind. 

6  Mod.  19.  Alfo  it  has  been  ruled  in  equity,  that  if  the  lord  of  the  maoor 
»Vern.a5o.  enfranchifes  a  copyhold  with  all  commons  thereunto  belonging 
or  appertaining,  and  afterwards  buys  in  all  the  other  copyhold^ 
and  then  difputcs  the  right  of  common  with  the  copyholders  he 
had  enfranchifed,  and  recovers  at  law  5  though  the  common  be 
extin£l  at  law,  yet  it  fiiall  fubflil  in  equity,  and  the  fame  right  of 
common  as  belonged  to  the  copyhold  will  be  decreed. 
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BY  the  word  condition^  is  ufually  underftood  fome  quality  Co.L1t.201. 
(fl)  annexed  to  a  real  eftate,  by  virtue  of  which  it  may  («)  By  ex- 
be  [b)  defeated,  enlarged,  or  created  upon  an  uncertain  evtnt.       whidTl*  *' 

called  a  condicbn  in  hfk ;  as  where  a  feoffment  is  made  of  lands,  referviog  rent  payable  on  a  certain 
day,  upon  condition,  t!ut  it  be  nat  paid  on  the  day,  the  fscffor  may  re-enter,  &c.  Co.  Lit.  aoi.  Or 
implied  by  law,  which  is  called  a  condition  in  law  \  as  if  an  office  be  granted  to  one,  the  law  annexes, 
without  exprefs  words,  a  condition,  that  the  party  ihall  duly  and  faithfully  execute  it,  and  that  for 
miibebaTiour,  the  grantor  may  difchai^e  him.  Co.  Lit.  133.  a.  {h)  And  no/r,  that  it  is  a  general  rule, 
that  a  condition  which  deftroys  cr  defeats  the  eftate  or  grants  is  to  be  conftrucd  ftri£U/.  RoU.  Abr* 
438.     Co.  Lit.  aio. 

Alfo  qualities  annexed  to  perfonal  contra£ts  and  agreements,  Vide  heads 
are  frequently  called  condkionsy  and  thefc  muft  be  interpreted  ac-  ®^  F^JJ"'*'*' 
cording  to  the  {c)  real  intention  of  the  parties,  and  are  ufually  ]^^    ^ff'jf 
taken  moft  (d)  ilrongly  againft  the  party  to  whom  they  are  meant  the  condi- 
to  extend,  left  by  the  obfcure  wording  of  his  own  contra£i^  he  ^y?^.*" 
fliould  find  means  to  evade  and  elude  it.  be,  that  the 

obligor  ihall  make  all  the  linen  the  obligee  Ihall  wear  during  his  life,  the  obligee  muft  deliver  to  the 
obligor  the  cloth  of  whieh  it  is  to  be  made;  fur  all  conira^^s  are  to  be  interpreted  according  to  the 
ittCent  and  fubje^-macter.  Lev.  93.  [d)  If  I  covenant  to  deliver  fo  many  yards  of  cloth,  and  I  cut 
it  in  pieces,  and  then  deliver  it.  Raym.  464.— If  the  condition  of  a  bond  be  to  pay  50/.,  though  it  is 
net  faid  of  money,  yet  it  muft  be  fo  intended,  and  the  obligor  cannot  tender  fifty  pounds  weight  of 
ftone.     Sid.  151.,  &c» 

(A)  By  what  Words  created  in  a  Deed, 

(B)  By  what  Words  created  in  a  Will. 

(C)  Of  the  Manner  of  creating  the  Condition,  and 
at  what  Time  it  mud  be  annexed. 

(D)  Where  the  Nature  of  the  Thing  will  admit  of 
no  Condition,  but  muil  be  abfolute. 

(E)  To  whom  the  Condition  may  be  referved. 

(F)  To  whom  it  (hall  be  faid  to  extend  to  be  bound 
by  it. 

(G)  What  fhall  be  faid  a  Condition,  and  not  a 
Covenants 

(H)  What  fhall  be  faid  a  Condition,  and  not  a  Li- 
mitation, and  how  they  diffen 

( I )  Of  Conditions  precedent  and  fubfequent. 

(K)  Of  void  Conditions,  being  againft  Law- 

6f3  (L)Of 
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[M)  Of  impoffible  Condidons. 

[N)  Of  the  Effea  of  a  Toid,  iD^al, 
C!oodidoii« 

[O)  Of  the  Breach  of  the  Cooditioa  :  And  faeraa, 

l«    What  (ball  be  a  Breach  tfacrcaC 

2«  What  the  Party  maft  do  to  cndtle  him  to  the  Aiwwoft 
thereof;  and  herdn  of  Nodcc,  Rryirtfs  Tcado, 
and  Refufal. 

^.    What  ihall  be  a  Difpenfation  therewitlu 

4«    How  far  he,  who  enters  for  a  Condkioa  bfoken,  is  ie» 

inflated  in  his  former  Eftate. 

(P)  Of  performing  the  Conditicm :  And  hereiiiy 

I.  What  Perfons  may  perform  it. 

a*  To  whom  it  may  be  performed* 

3.  At  what  Time  it  may  be  performed. 

4.  At  what  Pbce  it  may  be  performed. 

5*    What  ihall  be  laid  a  fufficient  Performance. 

(Q^)  What   {hall   excufe    the   Non-performance: 
And  herein, 

X.  Of  the  Aa  of  God. 

a.  Of  the  Aa  of  Law. 

3.  Of  the  Aa  of  the  Party. 

,4.  Of  the  Aa  of  a  Stranger. 


(A)  By  what  Words  created  in  a  Deed. 


j9lviuium  in  as  the  word  {b)  provifi:  but  then  it  muft  not  depend  upon  another 
**••  ^  "J^jV  fentcncc  5  alfo  the  words  muft  be  thofc  of  the  grantor,  and  com- 
rtCdi'iUm .'  pulfory  to  enforce  the  grantee  to  do  fomc  aa. 


KoJl.  Abr.  407.  10  Co.  42.  Hob.  232.  4  Leon.  yo-r—Whese  the  wwdt/  w»doy  by  the 
1«W)  ni.ikr  •  cooditioiH  though  it  is  ocherwifc  by  the  ci?il  Uw,  •■  ia  a  licence  from  the  arcbbiftflp» 
•Cifpi  Miocher  living,  modojlt  within  ten  milea  of  the  fonncr.  ^W!r  Joacs,  394.  Cro.C1r.475* 
Oiitn^  f  jft*    (^}  »Co.  70.  b* 
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It  is  faid  to  have  been  adjudged,  that  a  feoffment  (a)  eS  inUfi'^  Roll.  Abr. 
tlone  doe^  riot  make  a  condition ;  and  it  is  only  a  confidence  ^J^^^ 
or  truft,  unlefs  an  exprefs  re-entry  be  limited.  («)*  a  nuui 

made  a  feofTment  ea  hentione  that  hit  wife  (hould  have  an  eft»te  for  life,  the  remainder  to  his  voun^eft 
Ibo  10  fee,  and  the  feoffee  died  without  making  fuch  eftaie ;  it  was  refolved  the  heir  of  the  feoffor  could 
not  eneer,  for  that  there  was  no  coQdiiton»  but  an  eftate  executed  prefentl/  accordiog  to  the  intenc 

4  Leon,  a If  the  king  grants  an  advowfon  in  fee,  and  further,  that  the  grantee  may  amortbe  this  fx 

the  Ibul  of  the  progenitors  of  tiie  kin^  ;  this  is  but  a  licence,  and  not  a  condidon.  43  E.  3.  34.  Fits* 
Condition,  7.  S.  C.     Roll.  Abr.  407.  S.  C. 

Rccovcrors  to  an  ufe  before  27  if.  8.  cap.  10.  leafed  by  in-  Cit).EI.73- 
^nture  for  ninety-nine  years,  and  the  leffee,  by  the  fame  J^^f^'^g, 
deed)  covenanted  with  the  rccovcrors  to  pay  the  rent  to  cifiin  31^0.125! 
que  ttfi,  his  heirs  and  affigns  ;  provifo  femper^  that  if  ceflui  que  u/e  S.C.  By 
make  not  his  heir  male  his  aflignee,  that  then  he  (hall  pay  his  oft.,S'he 
rent  to  the  rccovcrors,  their  heirs  and  affigns ;  this  {b)  provifo  froJjfo  was, 
makes  not  a  condition,  but  only  abridges  the  covenant.  5**i**(^^. 

'JO  leflTcefliooId 

make  hts  heir  male  his  aflignee,  &c.  Moor,  107.  S.  C.  cited.  (^]  Where  the  word /r«v//o  makes 
no  condition,  but  only  a  qualification  or  explication  of  a  covenant  or  granL  fUt  %  Leon.  iiS* 
3  Leon.  225,  az6.  Dyer,  222.  4  Leon.  70.  3  Leon.  i6«  Popb.  119.  Moor,  707.  Goaldf.  iji* 
iCo*  72.  a.     And.  71,  72. 

If  a  man  leafes  to  a  woman  for  forty  years,  upon  condition  Roll.  Abr* 
that^  Ufa  tarn  dui  viveret  W  cujiodiretfe  ipfam  a  foic  widoWj  and  ^l'^^ 
Ifaould  inhabit  upon  the  premiies  \  this  is  not  any  condition ;  for  Adjudged/' 
the  word  (r)  ft  makes  the  intention  uncertain^  whether  another  Poph.  90. 
thing  was  intended  bcfides  the  ceffcr  of  the  term,  or  the  re-  ?Jj^^*y^ 

entry.  none  can 

imagine  what  the  conclufion  Aould  be;  but  it  was  agreed,  that  if  the  leafe  had  been  for  forty  years^ 
fi  tarn  d'tu  joia  'v'tvtnt  &  inhflbitar^t  upon  the  preniircj»,  the  leafe  had  determined  by  her  marriage  or 
death.  Cro«  £liz.  414.  S.  C.  adjudged  by  tnree  judges  a^iiaft  one,  for  every  Jl  ought  to  be  anfwered 
with  a  tunc»  Owen,  107,  loS.  adjuJ^^td.  Gouldll  17c}.  S.  C.  adjudged.  Moor,  400.  pU  525* 
S.  C.  adjudged.  [()  But  if  this  word  had  been  omitted,  it  would  have  been  a  condition  ^  or  if^it^ 
condu'uMt  qutd  had  bsen  emitted,  it  would  have  been  a  limitation.     Qouldl'.  179. 

So  if  a  man  leafes  lands  to  another,  provifo  ft  the  rent  be  arrear,  RoiL  Abr. 
this  is  not  a  condition,  becaufc  the  word  Jf  makes  the  intention  4»o- Mo«ly 
uncertain ;  for  where  the  {d)  provifo  is  hypothetical,  it  ought  to  be  JJJjli.  RepT* 
ihewn  what  he  would  have.  367.  s.  c. 

Owen,  107. 
S.  P.  by  two  judges  arguendo,  Cro.  Elis.  414.  S.  P.  by  three  judges  againft  onf  argueaio.  {d)  Where 
this  being  a  proper  word  of  condition,  though  put  in  an  improper  place,  ihall  make  the  eftate  condi* 
tional.    2  Co.  72.  b. 

If  a  man  leafes  land  to  another,  provifo  if  the  rent  be  behind^  it  Roll.  Abr. 

fball  be  lawftd  for  hiw  to  difirain,  and  not  being  fuMcient.  the  ground  4*°*  Moodr 

4  ^      •  a    ut     ^         T  j\i     r        *    h  '     '     L'    r  andOamon. 

to  reenter  tnfo  the  premifes^  and  the  lame  to  have  again  tn  hu  former  ^^r^  ^^p^ 

fRate^  this  is  no  good  condition,  for  the  words  are  not,  that  he  330.  367. 

inall  diftrain  the  goods  upon  the  tenement;  nor  is  ic  known  what  ?*^\*^* 

is  intended  by  the  word  fufficient,  fcilicet^  fufficient  reparation,  Bn^/irj 

rent,  {3*^.,  and  the  words,  the  ground  to  fe-enter  into  the  premifes^  154.  S.c. 

are  infenfible.  !iJ"''«!:\ 

Moor,  846. 
pl*  I  SSI*  S.  C*  adjudged,  becaofe  not  faid  what  (hall  be  reftrained,  nor  who  ihall  re-enter.  Cm.  Jac. 
390.  b.  C.  adjudged,  and  faid,  Coke  held  rifirain  to  be  the  fiime  as  difiraiM* 

li  A,  infeofFs  J9.,  upon  condition  that  he  (hall  render  to  C  Lit.fea« 
^d  his  heirs  an  yearly  rent  of  20/.,  and  if  J?«  and  his  heirs  fail  345-   ^^ 
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(«)ifainan  of  payment  thereof,  that  then^.  and  his  heirs  may  enter  ;tb 
grants  a  IS  a  good  Condition,  for  though  a  rent  cannot  be  refemd  ta 
waJk  in  a      ^  ftranger,  yet  yearly  rent  in  this  cafe  (a)  (hall  be  intended  of  a 

forcft,  pro-  i?r  •  r 

vided  ihc      yearly  fum  of  20/.  in  grofs. 

grantee  iball  not  cut  down  any  trers  fyper  pr^miffitf  though  the  foU  is  not  granted,  taAfr£a^\^ 
properly  a  relation  to  the  thing  itfrlf ;  yet  fince,  in  thia  cafe,  it  cannot  banre  fucb  c<HlftradioB,  it  fcd 
be  intended  of  trees  growing  within  the  walks.  Cro.  £lix«  781*  adjudged  j  and  vidt  Moor,  5:^ 
Dalf.  54,     Moor,  5a. 

Poph.  101,  If  ^.,  being  feifed  in  fee  of  the  manor  of  A  and  of  dives 

103.   sian-  lands  in  C,  then  in  the  poffeiTion  of  2>,,  for  fevcral  ycais  to 

ceftiM  to  come,  makes  a  feoffment  thereof  to  jB.,  to  the  ufe  of  himfelf  ia 

the  chancel-  tail  male,  remainder  to  F.  in  tail  male,  is^c./  proiidcd  that  £ 

lor  accord-  ^jj^j  ^^  jj^j^g  j^ale  of  his  body,  or  jF.,  and  the  heirs  malcof  kis 

opfnbnof*  body,  in  whomfoever  of  them  the  inheritance  in  tail  cfalldx 

three  judges,  premifes  (hall  happen  to  be,  (hall  pay  to  the  daughter  of  A.  icoU 

^^L\'i^  according  to  the  laft  will  of  A.  5  and  A,  makes  a  letter  of  attoraq 

of  feoffment  to  ?.  S.  to  enter  into  the  manor  of  B.^  and  the  lands  in  C.,azid 

€f  lands  in  in  his  name  to  take  poiTeffion  and  deliver  it  to  JS.,  whcreqion 

counties  poflcflTion  is  givcn  to  E.  of  all  but  what  was  in  the  poffcflioD  of 

upon  con-  D.y  and  2),  never  attorns,  fo  that  the  lands  in  C,  paffcd  not;  vA 

dition  the  after -rf.  by  will  bequeaths  200/.  to  his  daughter,  and  dies  witkost 

Seoft*^*  iflue  ;  yet  F.  is  not  bound  by  this  condition,  bccaufe  he  hath  not 

him  of  all  {b)  all  the  lands  according  to  the  purport  of  the  condition,  wiii 

the  land  ^^35^  that  he  that  had  all  (hould  pay,  {5V.,  and  a  condition  ought 

Tvl^Sdays  to  be  Uken  ftriaiy-                                                 .              ^ 

after  the  date  \  if  livery  is  made  but  of  part  within  the  twenty  days,  the  condition  is  not  kro^)  ™T 
all  is  not  reconveyed  within  the  twenty  days,  according  to  the  letter  of  the  cooditioa,  wfajcii  a  c^Bft 
Hob*  24* 

a  Saund.78.  If  the  condition  of  an  obligation  be  in  this  manner,  v«*  ^ 
mSx-  ^<?wrf/V/<?«  of  this  obligation  is  fuch^  thai  if  the  obligor  fiaS  (^ 
by,adjudg-  coram  domino  rege  apud  Weftmon.ywri  a  day,  ad  refpond.,  &c», 
ed  for  the  then  the  condition  of  this  obligation  Jhall  be  voidy  or  elfe  the  fam^fi^ 
OT  demur?'  ^^  infullpovjer  and  virtue  i  vet  this  is  a  good  condition,  for  the 
rer,  the  dc-  fcnfc  is  perfe£l  without  tnefe  laft  words,  and  they  ^  ^ 
fendanthav-  rcjefted  for  thcir  abfurdity  and  repugnancy. 

the  ftatute  of  13  H.  6.  c.  9.  Sid.  456.  S.  C.  Mod.  35.  S.  C.  a  Kcb.  625.  S.C  U*^^ 
38.  S.P. 

(B)   By  what  Words  created  in  a  Will- 

riJe  tit  A  S  the  intent  of  the  teftator  chiefly  governs  in  vMh  ^f^ 

utiV^t.  conftruftion  is  always  made  of  the  words  as  wiU  bcft  J 

DalV.  58.  *  port  his  intent,  and  therefore  thefe  ^oxAs.ad  fadendunhj^^ 

Moor,  57.  ea  intentione.  ad  effeBum^  iffc.  in  a  will  create  a  condition. 

pi   i6a.  ^ 

poph.  S.    Cro.  £li«' 454.     Owen,  92*     Gouldf.  75. 

Rdli.  Abr.  So  if  a  man  feifed  of  focagc  lands,  having  two  daughtflSi  ^ 
410, 411.     yife  them  to  one  of  the  daughters,  to  have  and  to  hold  to  her  an^ 

146!  s!c.  ^^^  heirs,  to  pay  to  her  fifter  a  certain  fum  of  ""^^^ViW 
adjudged,      tain  day  ;  thefe  vords  **  to  pay,  isfc.,**  make  a  condition  >  ^^ 

T.^...   .-^«  1  fn  ./•«  *•  ••  .^fr«*  into* 


^  c.*  'ad^   ^^  ^^^^  ^^^^^  ♦  ^  ^^  money  is  not  paid,  may  enter  ^ 


jodgedt 


(tonHftionsf*  6ii 

moiety  for  the  con(Htion  broken^  becaufe  otherwife  (he  would  be  Gonidf. 
iremedilefs.  ,.       ^  "34^  ^' 

Lit*  230*  b.  C.  cited* 

.    But  if  a  man  devife  lands  to  B.  for  life,  paying  to  C.  6L  Roil.Abr. 
rent  yearly,  which  he  wills  to  be  paid  at  two  feafts  half-yearly,  +"•  *°* 
and  if  it  be  arrear,  that  then  it  (hall  be  lawful  to  C.  to  diftrain  i  $!c*du^ita^ 
it  feems  this  word  paying  makes  not  any  condition,  inafmuch  as  fur,  &  vUk 
a  diftrefs  is  limited  for  non-payment  thereof.  ^*°**  78* 

If  a  man  devife  lands  to  his  {a)  executor  to  fell,  and  (h)  to   38  Aff.  j, 
make  diftribution  of  the  money  for  his  foul,    and  die;  if  the  J^-o^-Abn 
executor  do  not  fell  them,  the  heir  may  enter,  for  tliis  creates  a  {'j)°'For  dL 

condition.  vifes  to  eic« 

ecutors  for 
ptymeat  of  debts,  v'uU  titles  Dev'ijtt  and  Ufes  and  Thtfiu    {b)  A  man  devlfes  5  /.  yearly  out  of  hit 
land  (.0  his  younger  foHi  towards  his  education  in  learning ;  this  creates  no  condition,  fo  diat  be  ihali 
have  the  renc,  though  not  educated  in  learning,     a  Leon.  1 54.     3  Leon.  65.  and  vide  Dalf.  x  16. 


(C)  Of  the  Manner  of  Creating  the  Condition,  and 
at  what  Time  it  mufl  be  annexed. 

CONDITIONS  cannot  be  annexed  to  eftates  of  inheritance^  or  RoU.  av. 
freehold  eftates  without  ic)  deed.  t^^U*'*- 

^  '  ^  {c)  Cannot 

regularly  be  referyed  but  by  deed  indented.  Roll.  Abr.  4i3*^»««Bot  if  by  deed  poll,  and  the  feo/Tor^ 
&c,  gets  it  into  his  coftody,  be  may  plead  the  condition  againft  the  feoffee,  &e.  Lit*  ftOt.  375.  Co* 
Jax.»  231. 

If  a  feoffment  be  made  of  two  acres  upon  condition,  and  for  Roll.  Afac 
breach,  that  he  may  re-enter  but  in  one,  this  is  good.  4"- 

If  a  man  agrees  with  me  to  make  a  feofiment  to  me  upon  con*  34  AC  r. 
dition,  and  after  makes  a  charter  of  feoffment  without  any  con-  ^°^-  ^^' 
dition,  and  after  makes  livery  fectmdum  formam  charta  without  ^'^' 
any  condition,  this  is  abfolute  without  any  condition  ;  for  the 
livery  is  not  made  according  to  the  agreement,  but  according  to 
the  charter. 

But  if  A.  agrees  to  enfeoff  5.  in  furety  of  payment  of  certain  Co.  Lit. 
money,  aiid  after  makes  livery  to  him  and  his  heirs  generally,  the  ***•  *** 
eftate  is  holden  by  fome  to  be  on  condition,  inafmuch  as  the  in- 
tent of  the  parties  was  not  changed,  but  continued  at  the  time  of . 
the  livery. 

If  a  man  makes  a  charter  of  feoffment  to  another,  and  in  the  Lit.  fed. 
deed  there  is  no  condition,  but  when  the  feoffor  would  make  359- 
livery  of  feifin  to  him  by  force  of  the  deed,  he  expreUing  the  ^^l^  jj 
eftate^  makes  livery  and  feiOn  to  him  upon  condition,  the  feoSw 
snent  is  of  like  force  as  if  no  fuch  deed  had  been  made. 

If  a  difleifee  releafes  to  his  diffeifor  all  his  right,  and  at  a  day  43  AC  i^ 
after,  the  diffeifor  by  indenture  grants,  that  if  he  pays  fo  much  *^^<»ii-^'- 
at  a  day  certain,  the  releafe  (hall  be  void ;  this  is  a  void  con«  Li^z36, 
ditbn,  {d)  as  to  revive  the  right  to  the  diffeifee.  S«  P- 

(d)  For  in. 
Jieritaoces  executed  cannot  be  defeated  by  fubfeqoent  defeafance*  Co.  Lit.  136.  But  a  releafe, 
feoffoeot,  £fc.  ma^  b?  defeated  by  ixi4cattwe  of  dcfeaCiince  mada  at  tht  fame  time.  Co.  Lit.  236. 
^Co.  71.  bf 

Rents, 
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Co.  Lit.  Rents,  annuities,  warranties,  i^c.  (being  inheritances  («)  exe- 

/  Y  Biit  m  ^^^''y)  ^^1  ^  defeated  by  a  defeafance  made  at  the  time^  (h)  or 
^^  of  a"*    at  any  time  after. 

ftoffinoity  Qfr.,  where  the  eftate  is  cxecoted,  it  is  not  to  be  Seated  by  conditioo  or  defeiHukcey  voieEi 
cootiiaed  in  the  fame  deed,  or  in  another  executied  at  the  fame  dme.  %  Sand.  48.  {h)  Crc  Efis. 
^3.  ad)Qdgcd  In  cafe  of  a  defealuice  to  a  boad  }  ibr  the  law  is  dear,  that  an  oUigatiociy  judgsMS^ 
&e»  may  be  defeated  by  a  fabfrgnrnt  deleafaooe,  and  fo  is  the  conunon  pndice  j  foi  this  wdt  RefM 
Abr.  590. 

Moor»  679.  If  the  condidon  of  an  obligation  be  to  fave  harmlefs  certain 
j^^  ^^  lands  from  all  incnmbrances  noiade  by  the  oUigor ;  and  upon  the 
MWbefe  ^^'^  thereof  there  be  a  memorandum  vritten,  that  the  conditioQ 
acooditaon,  ihall  not  extend  to  the  extent  upon  a  certain  ftatute  acknowledged 
irik^i^f  ^1  ^^  obligor  \  (f )  this  being  written  before  the  fcaling  of  the 
Bieafebe-     Ooligation,  is  an  explanation  thereof. 

§Qtt  tlM  asacodvn  thereof,  was  bolden  good.  Cio.  Jac.  456.  Bat  for  this  ««^  %  RoH.  Abr.  u,  %y 
And  wheiv  a  pnmftf  inloted  in  an  improper  place,  Ihall  luve  refereace  to  the  eftate  and  make  it  caa> 
ikioDaL    %  Cft.  72.  b. 

(D)  Where  the  Nature  of  the  Thing  will  admit  of 
no  Condition,  but  muft  be  abfolute. 

ChMD,  II*  A  Parfon  cannot  reCgn  upon  condition,  becaufe  it  is  a  judidai 
52****  "^  *^>  ^^  which  no  condition  can  be  annexed,  any  more  than 
an  ordinary  can  admit,  or  a  judgment  be  confefled  upon  con- 
dition. 
Roll.  Abr.  The  tenant  cannot  {d)  attorn  to  the  grant  of  a  feignory  {e)  upon 
411.  Co.     condition,  becaufe  this  is  but  a  confent,  and  no  intereft  pafleth 

uMm  too.         r  «  • 

s.  P.    So     "om  him. 

executors  cannot  agree  upon  condition  to  a  legacy.  4  Co.  2S.  b.  {J)  Becaufe  a  bare  aflent  witlKKa 
any  interdl.  Co.  Lit.  300.  b.  But  a  patron,  in  refped  of  his  interett,  may  aliest  upon  coodltiaa 
to  chaige  the  glebe  of  the  parfon.  Co.  Lit.  "^oo.  {e)  f^ix.  Upon  condition  fubfeqoeot ;  ftcms  vifoa 
a  condition  precedent.  Co.  Lit.  174.  So  a  licence  to  alien  cannot  be  upon  condition  fubfe^ucnC  ^ 
Jeeus  as  to  a  condition  precedent)  becaufe  in  fuch  cafe  ic  is  no  licence  till  the  condition  be  pciHained. 
Foph.  106. 

C0.Lit.a74.  A  difieifee  may  releafe  his  right  to  the  dilTeifor  upon  con- 
Co.  Lit  But  a  condition  cannot  be  releafed  upon  condition. 

274.  U    9  Co.  85.  b.  S.  P. 

Co.  Lit.  An  exprefs  manumiffion  of  a  villein  cannot  be  upon  condition, 

•74*  ^  for  once  free,  and  for  ever  free. 

Co.  Lit.  Letters  patent  of  denization  of  an  alien  may  be  upon  condition 

•74.  But  a  precedent  or  fubfequent. 

don  by  parnatncnt  cannot  be  upon  condition,  for  it  Is  agalnft  tho  abfolutenefsi  parity,  and  iodeCbSity 
•f  natural  ali^iaace.    Co.  Lit.  i%^*  a. 

Roll.  Abr.  A  man  cannot  releafe  a  perfonal  thing,  as  an  obligation  upon  a 
'^'/k'n  condition  fubfequent,  but  the  condition  will  be  void,  becaufe  a 
Abr.  940.  perfonal  thing  being  once  fufpended,  is  perpetually  eztinguiihed^ 
Roll.  Abr.  But  a  man  may  releafe  a  perfonal  thing,  as  an  obligation,  or 
41a.  Bark-  fuch  like,  upon  a  condition  precedent  j  for  there  the  a&ion  is 
p^  kin  ad.  ^^^  fufpendcd  till  the  condition  performed  j  as  where  the  releaJb 
}od|ad,        ^^^  of  an  obligation  with  a  prowfo^  that  he  who.  releafed  might 

^njoy  i2o/.  due  by  J,  £.,  at  a  day  then  to  comc^  which  being  « 

condition  precedent  was  adjudged  goqd. 
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(E)  To  whom  the  Qindition  may  be  referred. 

ONDinONS  can  only  be  rcfervcd  to  the  feoffor^  donor^  or  Lit.  fcd.« 
I  lefibr»  and  their  heirs,  but  not  to  any  ftranger.  347*  Ca. 

Alfby  by  implication,  .without  exprefs  words,  the  law  referves  RoU.Abr« 
I  condition  to  the  heir  of  the  fcofibr,  isfc;   for,    as  he  is  ^VV?^ 
^udiced  by  the  difpofition,  it  is  but  reafonable  that  he  fliould  ^^  ^^ 
:c  the  fame  advantages  that  his  anceftor,  whom  he  reprefents^  Jhe^. 
ffht. 

VL  a  man  feifed  of  lands  in  the  right  of  his  wife,  makes  a  8  Co.  43, 
>fiinent  in  fee  upon  condition,  and  dies,  and  after  the  con*  44-  Co.  lie. 
ion  is  broken,  the  (0)  heir  of  the  huft)and  ihall  enter  \  for  ^?^|  ^  |'p^ 
tmgh  no  right  defcended  to  him,  yet  the  title  of  entry  by  force  («)  So  \i% 
die  condition,  which  was  created  upon  the  fieofiment,  and  "^^J^ 
ferved  to  the  feoffor  and  his  heirs,  defcended.  ?n  ice  of  ^ 

if  in  harwib-^iHgrif^i  the  beir  at  common  law  (hall  enter,  but  the  yoaoger  ion  Aall  after  enter  upos 
B  and  enjoy,  &c.  Godb.  3.i_»By  9&  in  law  a  condition  may  be  apportioned,  in  the  cafe  oft 
nmon  perfun  \  as,  if  a  roan  leafes  two  acret.  one  of  the  nature  of  l^Gnugb-tngRJbf  and  the  other  at 
I  common  law,  upon  condition,  ^'c,  and  the  leflbr  having  two  fons  dies,  eaoi  of  them  fliill  eatCC 
r  brtach  of  the  condition.     Co.  Lit.  4x5.  a* 

If  a  condition  annexed  to  gavelkind  lands  be  broken,  the  heir  Co.  Lit. 
:  common  law  ihall  enter ;  but  when  the  eldeft  fon  enters  for  IIl?!.. 
le  condition  broken,  the  younger  children  {hall  enjoy  the  land 
'kh  him. 

If  ceftui  que  ufe^  after  the  ftatute  of  i  Rich.  3.  r.  i.,  and  before  C^^Ucaos. 

le  ftatute  27  H.  8.  r.  10.,  had  made  a  feoffment  in  fee  upon  w*'^*** 

ondition,  the  feoffee  (hould  not  have  entered  for  the  condition  pt^j?*** 

roken,  but  the  ceflui  que  ufe.  Leon.  29$. 

Sav.  76. 

If  a  man  feifed  in  fee  makes  a  leafe  for  life,  rendering  rent.  Lit.  f.  34S. 
nd  for  default  of  payment  a  re-entry,  to'r.,  and  after  dies  with-  Co.  Ut*  . 
ut  hfcir,  living  the  tenant  for  life,  though  the  lord  by  Reheat  *'5* 
ball  have  the  rent  as  incident  to  the  reverfion,  and  may  ^ftrain 
CMT  it,  yet  he  cannot  enter. 

Guardian  in  chivalry  pr  focage,  in  the  right  of  the  heir,  may  Co.  Lit 
akc  benefit  of  a  condition  by  entry,  or  re-entry  by  the  common  *"S-  *»• 
aw. 

If  tenant  for  life  and  the  reverConer  Join  in  a  feoffment,  the  RoU.  Abr. 
condition  maj  be  referved  to  the  Icffce  only,  and  by  his  re-entry  *°7- 
be  (hall  deveft  but  his  eftate. 

If  A.  enfeoff  B.  upon  condition,  that  if  the  heir  of  ^.  pays  to  Co.  Lit* 
B.,  Igc.  20/.,  then  he  and  his  heirs  may  re-enter,  this  is  a  good  ^'4*  ^ 
condition,  of  which  the  heir  of  A*  may  take  advantage^  and  yet 
d.  himfelf  never  can. 

If  a  man  gives  lands  to  his  eldeft  fon  in  tail,  remainder  to  his  Co.  Lit. 
fccond  fon  in  tail,  tf f.,  upon  condition,  that  if  the  eldeft  fon,  Vjrtd\Xu 
or  any  of  his  iffue,  alicn^  the  land  (hall  remain  to  the  fecond,  &r./  &  ^23.  mj<l 
(he  confequence  of  the  condition,  that  the  land  (hall  remain  to  Ld-  Coke*a 
another,  is  void,  thovgh  yppa  fu^h  alienation  the  donor  himfelf  !!^^^" 
Plight  enter*,  ^  '     379. «. 
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(F)  To  whom  it  fhall  be  faid  to  extend  to  be  booal 

by  it. 

Roll.  Abr.  jF  an  eftate  be  made  to  a  feme  COTert,  (he  (hall  be  bound  bf  tk 
oi!  PL119!  condition,  becaufe  this  does  not  charge  her  pericaij  bat  ik 
i.  p.  land. 

Roll  Abr.  So  if  an  eftate  be  made  to  an  infant  upon  an  (n)  exprcis  as* 
^' k  V^   dition,  the  infant  (B)  (hall  be  bound  to  perform  it, 

(a)  But  where  an  infint  iball  be  boand  by  a  condition  in  law,  or  not,  %nJe  C6.  Lit.  233.  b.  t-f^*^ 
%  Co.  44.  b.  Hard.  1 1.  Carth  42.  PUt  head  of  Ltfants*  {h)  So  where  an  cftafee  is  drtifts  aa 
infant,  on  condition,  he  is  bound  to  take  notice  thereof,  aad  perfimn  tlie  cooditioa.  2  Lei.  ik. 
I  Mod.  S6.  300.     Vent.  zoo. 

RoU.  Abr.  So  if  an  eftate  be  made  to  another  in  fee,  upon  condition  s  us» 
4a  I.  Jones,  jiciy^  jjftg,.  hjs  death,  though  he  be  within  age,  (hall  be  booal 

jScI^t"     '^y  ^^  condition. 

3  Bnlft.  58. 

LCo.  6S.  If  a  man  devifes  land  to  H.  his  fon,  and  to  the  heirs  of  lii 

c»rd  Che-  body,  the  remainder  to  T.  and  the  heirs  male  of  his  body,  vpjt 

B^u.  Abr.  condition  that  he  or  they,  or  any  of  them,  (hall  not  alien,  O- 

422.  s.  c.  continue,  &r.;  this  condition  (hall  extend  only  to  reftrain  7^  aaj 

Moor,  727.  ^c  hcjrs  male  of  his  body,  and  not  if.  or  his  heirs. 

Roll.  Abr.        If  a  man  leafes  lands  for  years,  upon  condition  that  die  Idbtf 

422.    Crj.  Qy  i^ig  affigns,  (hall  not  alien  the  term  to  any  but  fo  one  of  hi 

s!c? V-  brothers,  and  after  the  Icifce  aliens  to  one  of  his  Brothers  ;  tliii 

judged.  aflignee  is  not  within  the  condition,  but  he  may  alien  to  whoa 

fy«»iS*-  heplcafes. 

sBaUL290.    Roll.  Rep.  68.  389.  S.C.  adjudged. 

ft  Leoo.  38.       If  a  man  devifes  part  of  his  lands  to  his  eldeft  fon  in  tiilt 

Soor'*'^^   and  the  reft  of  his  land  to  his  younger  (on  in  fee  j  provided  that 

S.  c/         neither  of  his  fons  (hould  fell  or  leafe,  before  he  comes  to  A: 

age  of  thirty  years ;  and  that  if  either  of  the  fons  (hould,  fs^it 

the  other  fon  (hould  have  his  lands,  is^c;  the  eldelt  fon^  bcfoie 

his  age  of  thirty,  leafes,  and  the  younger  enters  upon  him,  k 

iball  hold  the  lands  difcharged  of  the  provifo ;  for  that  extends 

only  to  the  immediate  eftate  exprefsly  devifed,  and  not  to  thenev 

eftate  arifing  upon  the  limitation. 

%  Leon.  35.       If  a  man  devifes  land  to  his  wife,  during  the  minority  of  his 

p*^***"ti      f^">  ^P^"  condition  that  (he  (hall  not  do  wafte,  and  dies,  and  the 

ju'dged.   '     ^ifc  marries  again,  and  dies,   and  after  the  hu(band  commits 

Latch.  20.     wafte,  the  condition  is  not  broken. 

9.C.  ad- 

Sudj^cd,  becaufe  a  condition  to  avoid  an  eftate  ihall  be  talun  ftridly.— And  ^  Moor,  ix.  jL^ 

Py<r>  ^5.    A  provifo  that  the  Icilee  ihall  not  alien,  eztcndt  not  to  his  executors. 

Vaugh.jT,  If  ^.  is  tenant  for  life,  with  power,  by  a  marriage-fettlement, 
32.  Trif-  ^Q  make  leafes  for  twenty-one  years,  fo  long  as  the  lefiee,  his 
Counters  ff  cxccutors  or  afligns,  (hall  duly  pay  the  rent  referved,  and  be 
i^Mniiofs.  makes  sv  leafe  purfuant  to  the  power,  the  tenant  is  at  his  peril 
obliged  to  pay  the  rent,  without  any  demand  of  the  leflbr,  becaufe 
the  eiUte  i»  Umited  to  continue  only  fo  long  as  the  rent  is  paid. 


^    gift  be  made  in  tail,   on  condition  that  the  donee  do  Co.  Liu 
iifcontinue,  and  the  donee  have  iffue  two  daughters,  and  one  J^^;^^^  ^.^ 
ivem  difcontinue,  the  donor  fhall  enter  and  eviik  them  both,  ^.  i^^e^t 
uie  it  was  the  original  condition  annexed  to  the  whole  eftate,  cafe,  26  El. 
no  part  of  it  (hould  be  difcontinucd.     ^33^  ^^  ^  ^^^  ^,   Co.  Uuufi'/u^.) 

)    What  fhall   be  faid   a  Condition,    and  not  a 

Covenant. 

a  man  makes  a  Icafc  for  years,  by  (a)  indenture,  (i)  pro-  Co.  Liu 
rided  always,  and  it  is  covenanted  and  agreed  between  the  i°]j**'. 
:ies^  that  the  lefTee  (hall  not  alien,  this  is  both  a  condition  ^^8. 

covenant.  (-)  That 

the  lefTor 
t»ke  it  as  a  coTcnant  or  condition,  but  not  as  both.     Dalf.  8.     (^)  The  word  fr9vif$  CMOctimm 
ttnt*  to  a  limiudon,  and  fooKtimes  to  a  covenant.     Co.  Lit.  204*  a. 

[f  a  man  leafes  for  years,  and  in  the  indenture  there  is  (c)  fuch  Roil.  Abr. 
laufe*  et  non  licehtt  to  the  leflee  dare^  vendere  vel  concedere  /latum  4<^?*  ^^°* 
terfntnum  fuum  alicut  perfona  Jim  licentia  of  the  leflbr,  fubptend  ^jJeJ,  '    * 
isfaHura  ternuni  pradiffy  this  is  a  good  condition.  (0  So  that 

Che  leflee 
1  continuallj  dwell  upon  the  houle,  upon  pain  of  forfeiture  of  the  faid  term  and  intereft.     Roll. 
u  409.     Co.  Lit.  ac4.     Godb.  99.     So  that  neither  be,  nor  his  alTigns,  grant,  aflign,  or  (ell  th* 
I  to  any  frmttr^  &c.  upon  pain  of  forfeiture  of  the  term.     RolL  Rep.  68,  69.     %  Buifi*  290.«*For 
^  by  iodentuie,  they  a:e  the  words  of  both  parties.    Cro.  Elis.  202. 

But  if  a  man  leafes  for  years,  and  the  leflbr  covenants  that  Cro.ElHE. 
6  lefiee  (hall  have  houfe-botc,  hay-bote,  and  plough-bote,  with-  ^" 
t  committing  wafte,  upon  pain  of  forfeiture  of  the  leafe,  this  a  *rwro  waa 
a  covenant  on  the  part  of  the  lefibr,  and  therefore  no  con-  void,  be. 
tion ;  and  by  Anderfon  and  Beamont  the  covenant  is  no  more  ""^*  ^^ 
an  the  law  appoints ;  therefore  that,  and  {d)  all  that  is  fubfe-  be^done  bV* 

lent  to  it,   is  void*  it  than  what  might  be  dooe  without.     Vide  Poph.  116. 

If  a  man  leafes  lands  ^r  years,  rendering  rent,  and  the  leflee  Roil.  Abr. 
nrenants  to  pay  the  rent,  and  not  to  do  wafte,  and  the  leflbr  J'°'  ^°"' 
inds  hirofelf  in  an  obligation  that  the  leflee  (hall  enjoy  the  lands  s.*c.^  ^' 
rr  the  faid  rent,  and  doing  according  to  the  covenants  of  the  faid  (*)  The 
identure,  thefe  words,  Xe)for  the  rent^  make  not  a  condition,  J,*jJ^°g^°r^" 
ecaufe  he  hath  other  remedy  for  the  rent,  fcilicet^  upon  the  in-  the  leffee, 
enture  of  covenants,  paying  hi» 

rent,  Aioold 
joy  the  land.  4  Leon.  50*  By  two  judges  agamft  one,  the  covenant  is  conditional.— But  Sid.  280., 
:  u  holden  contrary  ptr  Cur, ;  and  a  Mod.  34,  35.,  it  is  adjudged  cent, — So  if  a  man  leafes  for  years, 
ttepting  the  trees,  and  liberty  to  fell  and  carry  diem  away,  rtparandaje^ti  Gf  implendu  fo-utai^  the  re« 
liting  the  ditches,  &c.  is  no  condition,  but  a  covenant  upon  which  the  ieOee  hath  remedy  by  aftion* 
Jones,  ao6.  and  «id!r  March,  9.    %  Roll.  Rep.  466. 

If  a  man  leafes  for  years,  rendering  rent,  and  the  leflee  cove-  Owen,  54. 
ttnts  to  repair,  ^c.  and  after  the  leflbr  devifes  to  the  leflee  for  9»: 
nore  years,  yielding  the  like  rent,  and  under  fuch  covenants  as  ^nd.  230.^ 
i^ere  in  the  nrft  leafe,  yet  this  makes  no  condition  \  for  though,  s.  c.  ad. 
ifur  the  firft  leafe  is  ended,  the  leflee  fhall  not  be  bound  by  the  '^^^^i; 

10  covenants,  $.0,   '^ 


038 


ConHitidiur. 


OodVh  99.  eorenants,  yet  the  will  exprefling  that  the  leflee  (hODld  baej 

l*^'  g  lands,  obferving  the  firft  covenants,  it  ihall  not  be  taken  to  I 

s?c.  cited,  condition,  by  any  intent  to  be  coile£led  out  of  the  vill;  faij 

Cio.£)  288.  venants  and  conditions  differ  much. 

8«  C*  cited* 


49  .«.  t^ 


(H)  What  fhall  be  faid  a  Condition,   and 
Limitation ;  and  how  they  differ. 

C0.Ut.fto3.  'tX^ORDS  which  properly  create  a amdition^  {a)  zxtfiA m 
*«d7i«.  ita  quodyj!  contingat,  pr9vs/o,  i^c.  for  the  non-pcrfo 

kBitmni.'  of  which,  none  but  the  heir  at  law  can  enter;  and  regoi: 

^^'  cafe  of  a  condition,  the  eftate  of  the  party  is  not  deterauDcd 

S)"pt'i2ii  o««  cnt^y  or  claim. 

Cofce«  10  Co*  35*  Mary  Portington's  cafe ;  if  there  be  evprefs  words  of  condition  anaeaBd  t»  tkl 
It  cannot  be  conftroed  a  limitation ;  but  this  opinion  has  been  denied  to  be  law  ;  aad/r  Hakt' 
Vent.  %004f  Tliere  is  no  other  authority  to  fupport  it:  for,  firft,  though  the  words  be  pf(^>>< 
a  oonditioQ  ;  yet  if,  upjn  the  non-perfbrnnance  thereof,  the  eftate  be  limited  over  to  aaoths  ^ 
this  fliall  be  a  Umication  ;  for  it  (hall  not  be  in  the  p^wer  of  the  heir,  by  hia  no:  clabuai*  «< 
In^,  to  defiuit  the  intereft  of  fuch  perfon.  Brownl.  65.  Roll.  >)br«4ift.  and  Vent.  zcck,ff\ 
it  may  properly  be  called  a  conditional  limitation :  frcondly,  if  lands  aie  given  to  the  bar,  npa^ 
ticm,  this  upon  jion-performance  Oiall  be conflrued  a  limitation  y  otherwiic no  ndtant^ge oM^to 
it;  the  beoefit  of  conditions  annexed  to  real  eliates  belong!  og  to  the  heir,  as  thofe  to  the  fcdaaii< 
4o  to  the  executor.     Cro.  Eli2. 204.     Owen,  11 1.     2  Mod.  7.     Lotw.  809.     3  Mod.  31. 

Co.  Lit.  Proper  words  of  lifnitatron  arc,  dum^  dummodoy  quamAh  ^ 

?/f*Mod  q^^fq^^i  ubicunque,  ufque  ad,  tamdiu,  or  fo  long  as  be  (hall  p 
»Ld.Raym.  f*ich  a  rent,  or  be  abbot  or  parfon,  Hc;  and  in  thefe  cafes tk la 
750.  iBi.  (i)  vcfts  the  eftate  in  the^r^,  without  entry  or  daim:  buth 
Rep.  6x0.    cannot  bring  a  poffeffory  ailion,  as  trefpafe,  £5V.  withooi  a 

a&ual  entry. 
Co.  Lit.  So  if  an  eftate  be  made  to  a  woman  (c )  dum fila  fuirit,  wt 

^^  ^*        a  limitation  which  determines  her  eftate  upon  marriage. 

(0  If  a  leafe  be  made  to  a  woman  for  thirty  yean,  Ji  tamdim  vtvertt^  &  €m/Mirttfiiff^*^^ 
k  determines  by  her  death  or  marriage.  Cro.  sLx.  414.  Poplu  99.  Mow,  400.  C«w*  I79* " 
vu/«RoU.  Abr.  411.  843.     Owen,  loy. 

RoU.  Abr.  If  a  man,  having  three  fons,  devifes  his  lands  to  the  d»i 

411.  Hainf-  upon  condition  that  he  Ihall  pay  20/.  to  each  of  the  oAcrW 

p^.*~*  fons ;  and  that  if  he  fails  in  payment  thereof  to  either  of* 

Cro.Kifc  fons,  that  then  they  may  enter  and  have  the  land;  this  is  a  «* 

S||3*  9»9-  tation;  fo  that  if  the  eldcft  does  not  pay  the  money,  die  two  fca 

N^''5it^  may  enter  into  the  land. 

S.  C.  adjudged,  and  Owen,  8.     2  Loon.  38.    Cro.  Jac.  $S.  59*.    Carter,  93.  S.  P.  «JwP 
tween  Spittle  and  Davis. 

RoU.  Abr.        If  a  man  hath  iffuc  two  fons,  Jl  R.  the  eldeft,  and H^* 

4Ji,4itt.  youngcft,  and  alfotwo  daughters,  and  devifes  certain  laiwis** 

Md  bJw.  ^tz.  to  H.  in  tail,  when  he  comes  to  twenty-four  1^^^^ 

win.  Cro.  upon  condition  that  he  (hall  pay  to  my  two  daughters  ^o/*  *  Jr' 

5f^'- 376.  at  their  full  age  j  and  if  the  faid  H.  dies  before  twenty-four,  iW| 

^l  ",f;.  I  will,  that  R.  my  fon  and  heir,  (hall  have  the  faid  land  toj 

S.  c.  ad-  and  to  his  heirs,  ne  giving  and  paying  to  my  faid  <lattght«« 

judged;  and  f^-^  mouey,  in  fuch  manner  as  H.  (hould  have  done,  not^ 

Zitt^"  Uvcd  •,  and  if  my  faid  lona  H.  and  R.  (if  the  faid  landscoinctj 
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^  fald  R.  by  the  death  of  H.)  do  not  pay  the  faid  money  to  my  c,B.  re- 
faid  daughtersi  as  aforefaid,  then  I  will  my  faid  land  fhall  remain  *^*^*:^^?^* 
to  my  daughters  and  their  heirs  for  ever ;  and  after  tlie  devifor  ^'  "*•  ^' 
dies^  thisis  a/rW//2//^;i  upon  the  eftate  of  if.  and  not  a  condition; 
fo  that  if  H.  does  not  pay  the  money  to  the  two  daughters,  after 
his  age  of  twenty-four  years,  and  at  the  full  age  of  the  daughters* 
£..  (hall  have  it  by  way  of  /imitation^  and  cannot  enter  as  for  a 
condition  broken ;  becaufe  otherwife,  if  this  fhould  be  a  condi- 
tion, it  would  defeat  the  portions  given  to  the  daughters,  and 
the  future  devife  to  them,  which  is  againft  the  intent  of  the  de- 
vifor :  adjudged  in  a  writ  of  error,  per  totam  Curiam^  and  the 
judgment  given  to  the  contrary  in  banco  reverfed. 

£f  a  man  devifes  lands  to  another  in  tail,  upon  condition  that  Roll  Abr. 
he  (hall  not  alien  j  and  that  if  he  dies  without  iffue,  it  fhall  re-  *'^^^^ 
main  over  to  another  in  fee  \  and  after  the  devifee  aliens  \  yet  he  ^j  x^to 
in  the  remainder  cannot  enter  for  the  condition  broken,  but  the  judget^but 
iieir  at  common  law ;  for  this  is  not  a  limitation,  but  a  condition,    f^^^ 

If  a  copyholder  in  horougihengli/b  furrenders  to  the  ufe  of  his  Cio.£lii. 
will,  and  after  devifes  to  his  wife  for  life,  remainder  to  his  eldeft  JS^*^* 
fon*  {a)  paying  40/.  to  each  of  his  brothers  and  fifters,  within  ^^  ^o,. 
two  years  suter  the  death  of  his  wife,  ^c.  this  is  a  limitation^  and  mona,  ad- 
not  a  condition  -,  for  if  it  (hould  be  a  condition,  it  would  ex-  J"|%«8- 
finguiih  in  the  heir,  and  there  would  be  no  remedy  for  the  s.cTcn^' 
money.  Jic.  591. 

3  Co.  II.    1  Browol.^S.  S.  C.  cited,    (a)  Forthisv{V^Stilej294.    2  Sid.  I5X« 

If  a  copyholder  in  fee,  in  borough-englt/b^  having  three  fons,  Cm.jac« 
furrenders  to  the  ufe  of  his  will,  and  devifes  to  his  fecond  fon,  5<^  ^"^^ 
upon  condition  to  pay  ao/.  a-piece  to  his  daughters,  and  dies,  X^^^  ^ 
this  is  a  condition^  and  not  a  limitation  ;  for  there  is  no  necei&ty  judged/^<r 
to  expound  it  otherwife,  as  where  a  man  devifes  to  his  eldeit  **:'^*»^*- 

f  ^  rtamtrsittr 

^On.  VriUiamf, 

who  li«!d  It  was  a  limitation,  and  that  the  land  Aould  go  to  the  youngeft  brother,  who  it  inheritable  bf 
the  cuftom  }  for  that  otherwife  he  would  be  prejudiced  3  and  vide  Carter,  17 x. 

If  ^.  devifes  lands  to  £.,  provided  that  if  B.  marries  without  %  Lev.ti» 
the  confent  of  C.  and  others,  or  dies  without  iflue,  then  to  D^  **•  w»^- 
isfcs  this  is  a  limitation^  and  not  a  condition,  in  refpeft  the  re-  p,^^  ^ 
mainder  is  limited  over  to  a  (Iranger,  and  not  to  the  heir :  for  judged, 
though  the  words  provifo  isfji  (b)  are  exprefs  words  of  condition,  ^^**  '9^ 
It  would  be  an  unreafonable  con(lru6iion  of  the  intent  of  the  de-  judged  by 
vifor,  that  B.  (hould  do  an  a£b  by  which  the  eilate  of  D.  (liould  the  name  of 
be  forfeited.  f^^ 

Rayffl.236.  Mod. 86.  B.C.  adjudged.  (^)  Dyer, 316.  </«^ifa/»r.  Leon. 283.  </ir^i;ar«r.  10 Co. 
41.  a.  cont,\  but  in  i  Vent.  203.  (as  in  feveral  other  books)  this  opinion  of  Coke  is  takea 
notice  of,  and  denied  to  be  law.— '[Words  cf  an  exprefx  condition  ihaU  not  ordinarily  be  conltrued  aa 
a  ibnitatton  t  but  where  an  efiate  is  to  remain  over  for  breach  of  a  condition,  which  is  by  exprefs 
words  a  condttkn,  yet  it  ought  to  be  intended  as  a  limiution,  fer  Hoit.  11  Mod.  61.  page  and 
'  liayward,  2  Salk.  570.  S.  C] 

If  a  man  devifes  certain  lands  to^tf.,  his  heir  at  law  ;  and  de-  a,  Mod.  f, 
vife«  other  lands  to  5.  in  fee;  and  if  A.  molejl  B.  byfuit  or  other^  n^^  by 
mflfcy  lifjball  lofe  Vfhat  is  devifcd  to  him,  and  itjball  ^c^  /c  B.  5  thefe  ^''"'** 

words 
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words  make  a  limitaticn,  and  not  a  condition;  for  if  it  voei' 
.condition,  it  would  dcfcend  on  the  heir^  and  then  B.  would  »• 
ceive  no  benefit  by  the  breach  of  it. 
WiggT.  [A,  devifed  lands  to  his  fecond  fon,  upon  cmdition  that  hf 

^aV  %  ^^  heirs Jhould  pay  and  fatisjy  to.  the  tejlattn^s  Jix  grandckilirtn  (A 
(a)  Acoa-  children  of  the  devifee)  the  fum  of  90 1.,  to  be  equally  divided  n^l 
aidon,  pro-  them,  Hvith  a  claufe  of  entry  and  diftrefs  in  default  of  payment  ^i 
Hicd^**  cr^r/.— This  is  not  a  mere  condition  (a),  but  a  conditional  Has* 
aexed  to  an  ^tion,  there  being  an  exprefs  limitation  over  to  the  legatees  in  cafe 
cftate,  dif-    of  non-payment,  who  were  to  enter  and  hold  in  Ac  natuit  i 

cJ  %  coaditional  limitation  in  this,  that  it  is  the  proper  effts£^  of  a  condition  to  give  tide  fc?  tbe  bitfk 
•f  it)  to  the  grantor,  or  thofe  claiming  from  him  the  reverfion  in  the  lands  \  a  onditioasl  iisiBM 
fimics  the  eftate  oytt  to  a  ftranger ;  and  in  the  cafe  of  a  conditional  limitacioii,  tbedbtse^'' 
determines  of  itfdf)  without  any  adl,  as  entry  or  claim,  to  be  done  or  made  by  hixn  who  htt^t^^ 
pedtant  intereft :  whereas  in  the  cafe  of  a  condition  properly  fo  called,  advantage  maft  be  tikes  s(  s 
Vreach  of  it,  by  the  adivity  of  the  grantor,  his  heirs  or  affigns.  %  Wooddtf*  I41>  4-  Cb^&t^^ 
stMU  fo  far  partake  of  the  nature  of  conditions,  ai  they  abridge  or  deleat  the  cilUtes  jftneuAf  Bx^t 
■id  they  are  fo  far  limitations,  as,  upon  the  contingency  taking  pL^ce,  the  eftate  pafltthto  s  fi»«*S* 
Go.  Lit*  20a.  b.  n.  i«  13th  edit. 

For  the  diftindlion  between  a  condition  in  deed  and  a  Mgtgfi 
denominated  by  Littleton  a  condition  in  law,  fee  a  BL  Cwb«.  ^SJ* 
Fearm  Cont*  Rem*  194.  400.J 

( I )  Of  Conditions  precedent  and  fubfcquenL 

l,.Abr.  /CONDITIONS  precedent  are  fuch  as  muft  be  ponM 
V^\^^  performed  before  the  eftate  can  veil ;  but  on  a  condition  tt- 
riinciU'  fequent,  the  eftate  is  immediately  executed  5  yet  the  contiDJWBtf 
juux.  Eq.  of  fuch  eftate  depcndcth  on  the  breach  or  performance  of  ta 
^  ^^^  condition. 

party  cove-  , ,    ^--^ 

Aants  to  do  one  thing,  the  other  doinfi  another,  it  is  a  mutual  covenant,  and  not  a  coodioeo  f^*^ 
Boone  v.  Eyre,  2  Bl.  Rep.  1311.  But  where  mutual  covenants  go  to  tl>o'>'teleof  thecon^iJJJ 
«ii  both  fides,  they  are  mutual  conditionSf  the  one  4>recedcnt  to  the  other.  Duke  of  ^^'t^ 
Shore,  i  H.  Bl.  Rep.  270.  There  arc  no  precife  technical  words  required  in  a  ^****  *°  "t1^ *^ 
lation  a  condition  fncedcnt  or  Jubjequent  \  neither  doth  it  depend  on  the  circomftancei  ™t|^ 
claufe  is  pUced  prior  or  pofterior  in  the  deed,  fo  that  it  operates  as  a  provifo  •!  comuat.  '*  ^ 
words  have  been  conftrued  to  operate  as  cither  the  one  or  the  other,  according  to  the  ostarcot  tv 
•^ion*    Hotham  v.  E\  L  Company,  z  Term  Rep.  645-  ] 

•  H.  6. 7.  b.  As  if  i  grant,  that  if  A.  will  go  to  fuch  a  place  about  my  ta- 
ftoU.  Abr.  finefs,  that  he  (hall  have  fuch  an  eftate,  or  that  he  fhall  han  lofc 
*'*"  i^c;  this  is  a  condition  precedent.  al 

5T1.6.33.        So  if  I  retain  a  man  for  40/.  to  go  with  me  to^^' 
Abr  ^i^^      *^  *  condition  precedent,  for  the  duty  commenccth  by  S^ 

Rome,  .}r^ 

Roll.  Abr.  So  if  a  man,  by  will,  devifes  certain  legacies,  and  ^^^ 
♦'5-  all  the  refidue  of  his  eftate  to  his  executor,  after  debts,  1^«^ 

fcro!ci?*  f^c.  paid  and  difcharged  ;  this  is  a  condition  precedent,  to  ij 
335-  the  executor  cannot  have  the  refidue  of  the  eftate  before 

debts  and  legacies  are  difcharged.  ^  y^ 

Cro.  Elii.  But  if  a  man  devifes  a  term  to  A.y  and -that  If  his  wife  1  ^ 
«9.  Jen-    ^  deyifee  to  enjoy  it  for  three  years,  that  flic  flwU  w^  ^ 
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goods  as  executrix ;  but  if  (he  difturbs  A.  then  he  makes  J?,  exe*  Gore,  »!« 
cutor,  and  dies ;  his  wife  is  executrix  prcfently :  for  though  in  l^^v^P*^ 
grants  the  eftate  {ball  not  veft  till  the  condition  precedent  is  per-  rtm^tho' 
formed,  yet  it  is  otherwife  in  a  will,  which  muft  be  guided  by  Anderfonat 
the  intent  of  the  parties;  and  this  fliall  not  be  conftrucd  as  a  ^^'nj^o** 

J..  j"^.  ,  ,.  .  1^1         1  ^*""'    Leon. 

condition  precedent,  but  only  as  a  condition  to  abridge  the  power  a*^.  s.  c. 
of  being  executrix,  if  flie  perform  it  not.  adjudged  . 

Curiam,  Anderfon  changing  hit  opinion.    Winch.  X15,  ix6.  S.  C.  citc4. 

If  ^.,  tenant  for  life,  and  i?.,  in  reverfion  in  fpe,  covenant  Roil.  Ahr. 
to  levy  a  fine,  and  that  it  fhali  be  to  the  ufe  of  y^.  and  his  heirs,  4i5>4>^- 
J!  R^  does  not  pay  ios.  to  A.  the  tenth  of  Septembtr  after  ;  and  if  oti^^^ 
he  does  pay,  then  to  the  ufe  of  A.  for  life,  and  after  to  the  ufe  judged. 
of  R,  in  fee  J  in  this  cafe  this  word/",  tsfc.  is  a  condition  fubfe-  ^?*'*»389- 
ouent,  and  not  precedent;  fo  that  A.  hath  an  eftate  in  fee  till  ^/q^^  ''^^* 
jR.  pays  the  10/.,  becaufe  there  is  a  day  limited  for  the  payment 
of  the  10/.,  and  the  fubfequent  words  explain  the  intent  to  be  a 
fubfequent  condition,  Jf*  And  if  he  pays  it,  then  itJbaU  be  to  A,  for 
Itfe^  and  after  to  the  ufe  of  R.  infee^  which  fhews  the  intent  to  be 
chat  A.  ffaall  have  an  eftate  in  fee  till  the  lox.  paid. 

A  copyholder  in  borough-en^lifh  furrenders  to  the  ufe  of  him-  3  Lev.  13s. 
felf  for  life,  and  after  to  the  ufe  of  his  eldeft  fon  and  his  heirs,  ^r^^V^* 
if  he  lives  to  twenty-one ;  provided  and  upon  condition,  that  if 
he  dies  before  twenty-one,  that  it  (hall  remain  to  the  furrenderer 
and  his  heirs  ;  though  by  the  firft  words  it  feems  to  be  a  condi« 
tion  precedent,  yet  upon  all  the  words  taken  together  it  is  not* 
but  a  furrender  to  the  ufe  of  the  eldeft  fon»  to  be  defeated  upon 
a  condition  fubfequent. 

If  A.  makes  a  leafe  for  five  years  to  B.  upon  condition,  that  if  Lit  §  350. 
J?«  pays  him  io/.  within  two  years,  that  then  he  fhall  have  a  fee-  ^  ^''* 
fimple  in  the  lands,  and  makes  livery  and  feifin  to  B*  {a)  \  this  pafleth  (^^  'Bu/if 
the  freehold  immediately;  and  B.  hath  a  fee  conditional  \  becaufe  A.  leafea 
if  the  freehold  was  not  to  veft  in  B.  till  the  condition  performed,  it  ^f^^^  '• 
vould  be  difficult  to  determihe  in  whom  the  freehold  lay;  for  yean,an4 
conditions  may  be  inferted  in  fuch  deeds  as  are  perfected  pri-  i^.  cncen, 
vately,  which  might  prove  greatly  prejudicial  to  ftrangers.  "!*b^'deed 

grants  to  B»  that  if  he  payt  to^.  lo/.  during  the  term,  that  then  he  ihall  have  the  Und  to  him  and  hia 
lieirs  \  this  enures  u  an  executory  grant,  by  increaiing  the  ettate;  but  the  fee-fim^  pafleth  not  before 
the  condition  performed.   Co.  Lit.  2x7.  b. 

But  in  cafe  of  a  leafe  for  life,  with  fuch  a  condition,  the  free-  Co.  Lit. 
hold  pafleth  not  before  the  condition  performed,   becaufe  the  *'^-  ^' 
livery  may  prefcntly  work  upon  the  freehold. 

So  if  a  man  grants  an  advowfon,  (5V.  (which  lie  in  grant)  for  Co.  Lit. 
^  years,  upon  fu£  condition,  the  grantee  {hall  have  no  fee  till  the  ^'^' 
condition  performed. 

If  A.  leafe  to  B.  for  years,  upon  condition,  t^iat  if  j?.  pays  Co.  tit. 
money  to^.  or  his  heirs  at  a  day,  that  B.  (hall  have  the  fee,  and  *''-  ^ 
before  the  day  A.  is  attainted  of  trea&n  aqd  etecuted ;  now 
though  the  condition  became  impoflible  by  the  a£l  and  ofience  of 
A*3  yet  J?,  ihall  not  have  a  fee,  becaufe  a  precedent  condition  to 

Voii,  I.  T  t  increaft 
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<s)  Bqi  It  incrcafe  tn  eftate  moft  be  perfonned  ;  and  (a)  if  it  becomes  im« 
^JJ^       poffiblc,  no  eftatc  (ball  arife. 

c^ky,  where  the  condiaon  ef  i  bo&4  wb  to  fettle  ccrtaiB  lands,  ia  fiidi  a  masor,  by  fticii  a  dajt 
tboush  the  oUi^or  died  before  the  day,  and  fb  the  bond  faved  at  Uw,  and  jet  the  a^Tcemcnt  ftoeJd 
be  eaccotcd  inj^cuj  and  fo  decieed  ia  Chancery,  between  Hotham  and  Rylaad^  £^  Abr.  t8. 

v«ni.  79.  Alfo,  in  equity,  with  rcfpcft  to  conditions  precedent  and  fub- 
^7'  fequent,  tbe  prevailing  difttndion  feems  to  be,  to  relieve  againft 

the  breach  or  non-performance,  whether  tbe  condition  be  prece- 
dent or  fubfeqaent,  where  a  compenfadon  can  be  made. 
Chut.  Ca.         As  if  j1.  conveys  lands  to  J?.,  (s^e.  and  their  heirs  upon  tnift, 
S9.  waiiia   tiiat  if  C.  the  fon  of  ^.  within  fix  months  after  the  deadi  of  ^., 
Mod.  307.    fliould  fecure  to  truftees  500/.  for  the  yofUnger  children  of  C*, 
S.  c.  cited,  tlien  after  fuch  fecurity  given,  to  convey  to  C  and  his  heirs  ;  and 
until  the  time  for  giving  fuch  fecurity,  in  tnift  for  the  eldeft  foi! 
of  C ;  and  in  default  of  fuch  fecurity,  to  convey  to  fuch  eldeft 
fon  and  his  heirs ;  if  C.  dies  before  any  fuch  fecurity  given,  yet 
this  condition,  though  precedent,  being  only  in  nature  of  a  pe- 
nalty, the  intent  of  the  truft  (hall  be  regarded,  which  was  to  fe- 
cure 500/.  for  the  younger  children. 
Vem.79.         The  teftator  devifcd  his  eftate  to  the  defendants,  in  truft  for 
s€7.    Pop.  the  ufe  and  benefit  of  the  plaintiff;  but  declared  his  will  to  be, 
Bmfidd.      *^*  **  plaintiff  fliould  have  no  benefit  of  the  devife,  unlels  the 
ftVern  221.  plaintiff's  father  ihould  fettle  on  the  plaintiff  two  full  thirds  of 
S.  c.  cited,   the  eftate  fettled  on  the  father  on  his  marriage ;  and  in  default 
whkh*there  thereof,  the  cftate  to  the  defendants  :  the  father  made  no  fettle- 
was  relief,     ment  on  the  plaintiff,  but  devifed  all  his  eftate  to  him  for  life, 
s^c"  ^^d   '^^^  fubjeft  to  the  payment  of  debts :  it  was  admitted,  and  fo 
as  a  Condi-    adjudged,    that  this  eftate  was  executed  in  the  plaintiff  by 
t?&n  which    the  ftatutc  of  ufes,   and  confequently  that  this  is  a  condition 
^^r'ft'*'*^  fubfequcnt;  yet  the  Cbancellor  declared,  that  though  conditions 
(I)' That  in  fubfcquent,  which  are  to  deveft  an  eftate,  need  not  be  literally 
all  cafes  of    performed ;  yet,  even  in  fuch  cafe,  if  the  party  cannot  be  com- 
!«db«mches  P^'^f*^^*^  *"  damages,  it  would  be  agabft  confcience  to  relieve ; 
ofacondi.    ^^d  therefore  ordered  the  mafter  to  examine  the  value  of  the 
cion,  feme    eftatic  dcvifed,  and  the  amount  of  the  debts  which  that  eftate  w» 
^m  cnfo.     charged  with,  and  to_report  to  the  court,  whetlier  after  debts 
tionmay*     P^id  there  would  be  two  full  thirds  of  the  father!s  efl:ate,  which 
be  made  $     was  fettled  on  him  in  marriage,  left  to  the  plaintiff;  and  upon  a 
thiTr^fe  is    J^c-bcaring,  would  not  vary  the  former  order,  declaring  that  the 
to  be  ex-      difierence  was,  whether  this  cafe  lay  in  compenfation  or  not ;  and 
tended  no      Jf  a  compenfatlon  was  made,  he  would  relieve  againft  the  breach 
where  com-   ^^  *^  condition ;  but  in  cafe  (b)  a  fufficient  compenfation 
penfat'.on*     not  made,  he  would  then  confider  farther  of  it. 

Aave  been 

allowed,  and  not  toHhe  forfeituKs  by  a  tenant  for  life,  making  a  feoffment,  IcvjiAg  a  fine, 

recovery,  wilfol  foitdcures  by  copyholders.  See,    Preced.  Chan*  570* 


2 Vent.  35*.  If  a  feme  covert,  having  power  by  will  to  devife  lands, 
RoffcUd-  ^^^^  *^  h^*"  cxecutots,  to  pay  500/.  out  of  them  to  her  fon, 
judged  in  provided  that  if  tlie  father  gives  not  a  fufficient  relcafe  of  certain 
Cane.         igoods  to  her  executors,  that  tlien  the  devife  of  the  jooA  fliould 

be 
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be  vdidt  and  go  to  the  executonj  and  after  her  death  a  releafe  is 
tendered  to  the  father,  and  he  ref afes  9  yet  upon  making  the  releafe 
after,  the  money  ihould  be  paid  to  the  fon ;  for  it  was  faid  to  be 
the  (landing  rule  of  the  court,  that  a  forfeiture  ihould  not  bind 
where  a  thing  may  be  done  after,  or  a  compenfation  made  for  it; 
as  where  the  condition  is  to  pay  money,  (5*r.,  and  though  it  is 
generally  binding,  where  there  is  a  devife  over,  yet  here,  it  being 
to  go  to  the  executors,  it  is  no  more  than  the  law  implies; 

If  a  man  deyifes  lands  to  J.  S.^  upon  condition  to  pay  ao,ooo/.  Saik.  1564 
to  his  heir  at  law,  vh.  loooA  per'ann.  for  the  firft  fixteen  years,  P^'7-  Otmu 
and  2000/.  per  atin,  after,  till  die  whole  fhotild  be  paid,  and  the  Loni^ruce. 
heir  enters  for  the  non-payment  of  one  of  the  iooo/>  per  ann.^  aVcm.5^ 
y.  S,  (hall  be  relieved  upon  payment  of  the  loooA,  together  with  ^•^^ 
the  intereft,  from  the  time  it  became  payable,  without  any  de- 
dudion  for  taxes;  the  court  declaring,  that  wherever  they  can 
give  fatisfadion  or  compenfation  for  the  breach  of  a  condition, 
they  can  relieve. 

If  one  having  three  daughters^  devifes  lands  to  the  eldeil,  2VerD.ftti. 
upon  condition  that  (he,  within  &x  months  after  his  death,  pay  Woodimn- 
certain  fums  of  money  to  her  two  other  fifters ;  and  if  (he  fail,  *°^  ^^*^'' 
then  he  devifes  the  land  to  his  fecond  daughter,  on  the  like  con- 
clition,  &c.;  the  court  may  enlarge  tlie.time  for  payment,  thoush 
the  lands  are  devifed  over }  and  in  all  cafes  that  lie  in  compenfa- 
tion, the  court  may  difpenfe  with  the  time,  though  even  in  cafe 
of  condition  precedent. 

So  where  one  devifed  lands  to  J.  5.,  his  kinfman,  paying  » Vera.  366. 
1 000  A  a-piece  to  his  two  daughters,  who  were  his  heirs  at  la^,  B«n»«i*>ftoa 
and  J,  S«  made  default,  and  the  daughters  recovered  in  eje£fc-  ^"^  ^^' 
ment ;  yet  J.  S.  was  relieved,  on  payment  of  principal,  intereft,  Vem.  45^. 
and  cofts  ;  though  it  was  infifted,  that  this  was  a  condition  pre-  ^.h^^eitwas 
jcedent,  and  to  the  di(inherifon  of  the  heir  at  law^  and  in  favour  kIjo^w'Y^ 
of  (a)  a  voluntary  devifee.  the  court  re. 

fufed  to  re. 
Gere,  that  the  patty,  who  had  not  performed  the  condition,  wat  a  volonteei* 

A  man   having  two  daughters,    devifed  to  each  of  them  skin.2S5. 
20,000 /.,  payable  at  the  age  of  twenty-five  years;  but  if  they,  J^^.^"**^ 
or  either  of  them,  married  before  the  age  of  fixteen ;  or  if  the  aJdBenoet 
marriage  were  without  the  confcnt  of  their  mother  and  truf-  deened 
te«s,  then  they  (hould  lofe  1000/.  of  the  portion,  which  (hould  ?h*^* 
go  to  his  other  children :  one  of  them  married  before  the  age  ^he  Lorda 
of  (ixteen,  but  with  the  confent  of  all  the  parties ;  and  it  was  Commif. 
holden,  that  the  time,  being  only  a  circumftance,  might  be  dif-  fi^'»* 
pcnfedwith.  s.CwhX 

k  i«  iaid  that  the  father  tieaced  with  the  Lord  S0lifimy  about  the  marriage,  thovgh  he  died  before  ie 
wa<  had }  and  there  dccre^,  that  both  parts  of  the  condition  need  not  have  been  performed,  the  father, 
ly  fach  treaty,  having  himfelf  difpenfed  with  it.  But  in  i  Vent.  365.  S.  C.  which  came  on  Pa^« 
36  Ca«  %•  it  it  £ud,  that  my  Lord  Keeper  was  of  opinion,  that  both  parts  ought  to  be  ob£;rved. 

^.  devifed  his  lands  to  truftees  for  three  years,  and  if  within  ^chan-Ca. 
the  three  years  there  happened  a  marriage  between  G.,  who  was  **?*l?*'^ 
a  diftant  relation,  and  of  the  fame  blood  with  the  teftator,  and  Fauitij*]?^, 
JF.  hk  nieccj  and  heir  at  law,  then  to  ^,  for  fife,  re&ainder  to  Saik.  %iu 

T  t  a  her 
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f^.  9.  s.  c.  heir  firft  fon,  fsfc.  in  tail  malci  by  G.  to  be  batten  *,  but  if  ii^ 
r-Tth^*'  marriage  (hoald  not  take  efieA  within  the  three  ycarsi  orif^ 
the  decrte  marriage  (hould  be  before  the  years  of  confent,  and  not  ntiU 
mu  revrrred  when  of  Competent  age,  then  to  i^  in  tail,  who  was  likcwiie  1 
ifLwis****^  remote  relation  of  the  tcftator,  but  not  of  the  fame  blood:  it 
sVero.333.  marriage  between  G.  and  ff^*  did  not  take  ctk&t  though  ibcnl 
S.  c.  whcfc  propofals  were  within  the  dme  made  by  her  friends  to  his  g«* 
Ihl'mittr*'  ^""^»  ^^^  ^^^  accepted  by  thcmj  and  though  (he  hcrfelf  U 
was  ended  prcflcd  the  match  as  far  as  the  modefty  of  her  fex  would  pndt 
thereby  She  afterwards  married  the  plaintiff^  and  by  her  billpnjedtk 
mtTdl?*^  benefit  of  the  dcvifc ;  the  condition  being  anfwcred  by  her, » 
M^rrMge,  what  flic  was  capable  of  doing,  having  married  a  perfon,  as  i35 
Hhatcondi.  urged,  equal  in  circumftanccs,  {5*^.  to  G-  but  her  bill  was  fi- 

fjjh^to    »^i^«d  ^y  ^  *^^ic^  o^  ^^  ^^  ^''^hy  Ch-  Jufticcs. 

ftali  be  void. 

(K)  Of  void  Conditions,  being  againft  Law. 

ft  H.  4.  9.     1 F  a  feoffment  be  made,  on  condition  to  do  a  thbg  that  is  iw^i 

^^b!*  '^  A  «s  to  •""  ^T^  ^^^  7'  *•  the  eftatc  of  the  feoffee  is  H^ 

Roih  Abr.  dnd  a  bond  made  on  fuch  condition  is  void  ;  for  the  eftatefajiEl 
4<^  in  the  feoflfee  (hall  not  be  defeated,  nor  fliall  a  bond  be  forfoBl 

(«)  ft  Vcnu  for  the  forbearance  of  fuch  an  adion;  and  (a)  an  obligee  is  po- 
'^9*  nifhable  for  taking  fuch  a  bond  to  do  a  thing  againft  law. 

Roll.  Abr.  If  a  parfon,  on  his  being  prefented  to  a  living,  gives  a  M 
J' 7-  conditioned  to  rcfign,  fuch  condition  may  be  lawful,  and  vi 

a^siiTf.  againft  31  EUz.  cap,  6,  of  fimony ;  as  {b)  if  the  condition  bets 
Cro.  Car.  rcllrain  the  incumbent  from  non-refidence,  a  vicious  lifci  ^^ 
180.  Lit.  Y\t  (hall  refign  when  the  patron's  fon,  kinCcnan,  or  friend,  beootf 
Hyctonjui.  qualified  to  take  the  living. 

Jones,  iio«  ftKeb.  445*  Sid.  389.  Raym.  175.  Comp.  tncumb.  40, 41.  (^)  SoaboBdctfj^ 
tioned  ior  the  payment  of  money  to  the  Ton  of  the  laft  incumbent*  (o  long  as  he  iluHiM  conoasca^ 
dent  in  Camhridgt  unpreferred,  &c.  it  good.  Koy»  I4>.  ■  '  So  where  a  patron  tool  ^f^ 
prefenieey  to  pay  5/.  yearly  to  the  wife  and  children  of  the  laft  incomttent.  Eni  (^  SMffi^ 
eited  by  Fofter,  J.     Noy»  142.  But  Compt  lncumb«  39.  thefe  charitable  refolotiooii  iff 

inch  there  were,  Uo  not  fceai  to  be  law. 

l^i//thcaa-  But  if  the  condition  be  for  a  leafe  of  the  glebe  or  tithes,  «j 
thoHties/if.  f^yy^  ^f  nioncy,  this  Is  clearly  fimony  within  the  ftatutci  *° 
^omp."i«-    therefore  the  condition  void,  being  againft  law. 

cumb.  39,  40.  Comb.  394— That  the  condition  muft  be  averred  to  have  been  entered  int»<*»*^ 
niaol  purpoje.  /''/V/r  Cro.  Jac.  174.  Hut.  no.  Moor,  64.  —  And  where  a  fgecial  atenocBt^^*' 
that  aa  obligation  was  made  for  a  mictcr  againil  law.     Leon.  73.  103*     Godb.  29.    a  Wilf.^ 

achnn.  Ca.       Alfo  in  equity  it  hath  been  ruled,  that  where  a  bond  of  ^ 


fuoh  bonds  of^  ^g  \^y  extorting  money  from  the  incumbent,  £sV.  (0  ^ 
law,  wa<*Jc-  "^^^^  grant  a  perpetual  injun&ion  againft  them. 

tcrmined  by  the  Houfe  of  Lords  in  the  great  caufe  of  Ffytche  v.  The  Biihop  of  L^gde^i  "'^1^ 
1783.  But  Ice  4 Term  Rep. « I.  359.]  (f)  That  the  ordinary  may  refuse  to  accc^:of»rt'8|i«^ 
tqade  by  the  relbaint  of  fuch  bonai>«    Comp*  locumb*  31*  ^ 


If  the  iheriff  of  a  county  makes  B.  his  under-^fherlff,  and  takes  a  Roll.  Abr. 
bond  or  covenant  from  him,  that  he  will  not  ferve  executions  4«7«   ^^* 
above  2oI.  without  his  fpecial  warrant,  this  is  a  void  covenant,  moot.'scS. 
becaufe  it  is  againft  law  and  juftice,  inafmuch  as  when  he  is  made  pi.  1175. 
'under-flieriff',  ne  is  liable  by  the  law  to  execute  all  procefs^  as  well  2^^'?^L 
as  the  Ihenif  is.  S,  c.  m     • 

which  laft  book  it  )t  faid  to  be  otberwiity  where  he  ? olaatarily  coveoaated ;  and  vuU  title  Sheriff  i  and 
s  Browoi.  %%!• 

But  if  an  under-fheriff' covenants  with  the  high-flieriflTto  dif-  Hob.xa,i3« 
charge  and  fave  him  harmlefs  from  all  efcapes  of  prifoncrs  ar-  ^^^'  *5^« 
refted  by  the  under'-flieriff,  or  any  by  him  appointed,  this  b  a  Godbfiis. 
good  covenant  *,  for  fince  the  high-iheriflF  transfers  his  authority,  Brownl.  65. 
it  is  but  reafonable  he  (hould  take  fecurity  for  the  faithful  cxe-  "^^^^ 
cution  of  it ;  and  there  is  nothing  intended  againft  law,  but  !^ 
rather  to  prevent  than  connive  at  efcapes. 

If  A.  being  a  cuftom-houfe  officer  by  patent,  makes  J?,  his  CrcEiIt. 
deputy,  and  covenants  inter  aiia  to  furrender  the  old  patent,  and  |^^^^  ^ 
procure  a  new  one  to  B,  and  himfelf  before  a  day,  and  that  if  B.  Coiihi'u.* 
dies  before  A.  that  A.  (hall  pay  300/.  to  the  executors  of  B.  and  »  And.  55, 
gives  bond  for  the  performance  thereof  ^  admitting  thefe  cove-  fjj^^"**^, 
nants  void  [a)  per  5  Ed*  6.  cap.  16.  the  whole  bond  is  void,  though  caufe  the 
ibme  of  the  covenants  are  not  void  or  illegal.  obligation  19 

^  one  entire 

wBt  and  deed  of  the  party.  3  Co.  S2.  S.  C.  cited,  {a)  So  where  a  iherifF  takes  a  bond  for  a  point 
againft  23  H.6.  c.  9.  and  alfo  for  a  juft  debt ;  the  whole  bond  is  void,  according  to  the  letter  i}i  the 
ftatute  }  for  a  ftatuce  is  a  ftrid  law  ;  but  the  common  law  divides  according  to  common  reafon*  and 
having  made  that  void  which  is  againft  laW}  lets  the  reft  (land.  Hob.  14.  Moor,  856.  pi.  iZ75» 
Godb*  axt.  10  Co.  100.  Latch.  X43«  Mod.  35.  2  Biown.  28a*  Vent.  237.  Carter,  230* 
aWiir.35u 

As  to  bonds  entered  into  in  reftraint  of  trade,  it  feems  to  have  Cro.  Eilt. 

been  always  admitted,  and  hath  been  frequently  adjudged,  that  a  ^^* 

bond  reftraining  trade  in  general,  as  that  a  perfon  ihall  not  fol-  pi.^59.^^ 

low  fuch  a  trade  in  any  part  of  the  kingdom,  is  void  \  the  reafons  pi.  379.      1 

whereof  are,  that  fuch  bond  tends  to  a  monopoly,  and  is  againft  *|^«>-»«o. 

the  publick  good  $  deprives  the  party  of  his  means  of  livelihood  ;  March,  19V. 

enables  mafters  to  lay  hardihips  upon  their  fervants,  Apprentices,  Owen,  143. 

£s*c.  tends  to  oppreffionj  and  is  attended  with  immediate  and  ap-  (^1*^11**^^^ 

fiarent  damage  to  the  one  fide,  only  to  free  the  other  from  the  derfon,  that 

ear  of  a  diftant  damage  that  may  or  may  not  happen :  but  it  ^  >a>8ht  aa 

feems  to  be  now  agreed,  that  a  condition  reftraining  trade  in  a  ^f^'ffhat 

particular  place,  if  done  fairly,  and  upon  a  good  and  lawful  con-  he  would 

iideration,  and  with  no  ill  intention,  is  good.     Alfo  it  feems  to  be  ^  v*  <^ 

now  fettled,  that  there  is  no  (Jk)  difference  between  a  bond  and  a  ^  uJ^a+r. 

promife  in  thefe  cafes,  viz,  that  a  bond  (hould  be  void,  and  a  (^)Thedifl 

promife  good ;  but  that  the  true  diftin£lion  in  thefe  contra£ls,  ^rencefor. 
vrhethcr  by  bond,  covenant,  or  promife,  is  between  thofe  en-  JJ^J,  ,iJJji 
tered  into  upon  a  juft,  fair,  and  reafonable  confideration,  and  thofe  in  covenant 

entered  into  upon  no  confideration,  or  a  vicious  one }  that  tlie  ^  promife* 

former  will  be  good,  the  latter  void.  ^^i^^ 

la  damages,  the  jury  may  aflcfs  them  in  itgud  to  the  confideration;  but  otherwlfe  of  a  bonJ  ^  becaui* 
thmibewhote  fuai  muft  be  recgvertd,  bethe  damagea  or  coofideration  never  ib  fmaU*    3  LeY.24a» 

T  t  3  And 


tfonliitionff* 


Cfo.  Jic.         And  therefeie  where  A^  and  B.  living  m  tlie  (ame  to«ii»  si 

J 9^-  _         being  both  mercerst  A*  defired  B.  to  buy  his  old  goods,  which  & 
l«rck|77.   did,  at  fuch  a  price,  upon  condition,  that  he  would  not  (oDowbis 
sRoU.        trade  within  the  faid  town;  this  was  holden  a  lawful  oontrafi; 
tXft'fJ     ^fi*  Becaufe  it  was  a  voluntary  reftraint,\and  the  role  iswW 
Bride.    *     nenfit  injuria.    2dly^  That  it  was  made  upon  a  valttable  eonUo* 
ation,  tne  ufe  of  his  trade  being  oompenfated  by  the  price  pia 
him  for  his  old  goods.     3/ify,  That  the  agreement  was  nodxr 
fnahtm  injif  nor  malum  prohibitum,    4th/jt  Tliat  a  naan  mayW 
himfelf  not  to  live  in  fuch  a  place,  and  by  confequcnce  aAtt 
trade  there.    StUy^  That  thefe  kind  of  bonds  are  very  fitfiat 

ieMod.$f.  So,  where  the  condition  of  a  bond  was,  that  whereas^. U 
i\».  Wins.  ^^^  ^^  ^^P  o^  -^^  ^bo  was  a  baker,  for  the  term  of  fo  oucf 
x)i'.  s.c'  years,  and  had  given  B.  fo  much  money  for  it,  the  <xmditioB<if 
fi^'  M^*  ^^  obligation  was  fuch,  that  if,  during  the  term  afore£ud,  A 
^rv.Rcy\  Should  not  exercife  the  trade  of  a  baker  within  the  («}  panti 
Holds.  where  the  (hop  was,  that  then  the  bond  fiiouU  be  void,  odio- 

r(^So  of  4  wife  to  remain  in  full  force ;  and  this  was  holden  a  gcxMl  booi 

Conb.  x»s.  Cbdiiua  v«  Naiiiby,  %  Str.  739.  3  Br«  P.  C«  349.  S*  C  Paris  v.  liatei  5  Ta 
Rep.  iiS.  S.P.] 

^ow.  t.         Sq^  if  ^^  condition  of  a  bond  is,  that  the  oUigor  fiiall  not  \mj 

TbompfoB  *  ^"7  fheeps-trotters  of  any  perfon  of  whom  the  obligee  had  « 

•nd  Harvey  fliould  buy,  this  is  void,  being  a  reftraint  of  trade,  and  teoiEa| 

vijudged.  (0  g  monopolv* 

Holt,  674.  "iwiivin^ij. 

Cro.  Eiit.         If  the  condition  of  an  obligation  be,  that  the  obligor  flnB  be 

705.  Dob.   always  ready  to  give  evidence,  and  to  teftify  the  truth  in  any  of 

Cnw'id.      ^^  king's  courts,  in  all  things  which  (hall  be  demanded  of  lam, 

judged  upon  is^c*  and  that  he  ihall  not  hurt,  endanger,  or  moleft  the  oUpe 

^'^'^      in  his  lands  or  goods,  ratiofti  alicujm  ret,  this  is  a  good  ewiditkoi 

J^to^u''   and  not  againft  law ;  for  as  to  the  firft  part,  if  he  bad  not  beca 

obliged  thereto,  he  had  been  compellable  by  law  i  and  by  the  fatt 

part  it  (hall  be  intended  that  he  (hall  not  hurt,  bfc.  tortioufiy,ha 

not  to  reftrain  him  from  purfuii^  the  obligee  forielcny,  or  odio 

juft  caufe. 

Viefit*  109.       If  A,  is  imprifoned  for  felony,  and  B.  bound  by  recognixaacs 

WatkiiT^    to  profecute,  if  B.  after  gives  bond  to  C.  conditioned  that  B.  mH 

tdjudged      i^ot  give  evidence  againft  A.  the  condition  is  againik  law^  and  ikl 

upon  the         boud  VOld* 

£rft  opeiu 

iag  i  and  the  court  reeommeDded  St  t9  Seijeant  Psuler,  vlie  wis  a  jvdge  b  jyaks,  when  die  fiadf 

liVed,  to  ha? e  ^Im  profecnted  fer  tajuog  focb  hoad* 


CoiiiBtT.         [To  a  bond  with  condition  to  indemnify  againft  a  note;  dc 

^!!?ff^'      defendant  pleaded  that  it  was  given  as  a  confideration  for  not^ 

peanng  to  give  evidence  on  a  profecution  for  peijury :  it  was  ad* 

judged  pn  demurrer,  after  two  arguments  in  the  court  of  C  f  1 

that  the  plea  was  good.3 

f9Z.4.  »S.      Condition  to  do  a  thing  which  will  be  maintenance,  is  vd^S 

KoU.  Abr.    33  tQ  f;^y^  harml^f^  from  Tycli  an  appeal  of  robbery^  a$  A  )ui 

clrtcr,  «i9.  againft  hiin. 


Letfe  for  life»  upon  condition,  that  if  the  leflee  marries  with-  4S^  3-  ^« 
eut  licence,  he  diall  re-enter,  is  {a)  good  condition.  ^^'  f^^^ 

it  a  condition  to  renounce  an  adminiftntion.     15  B«  4.  30.    Roil.  Abr.  4.17. 

If  the  condition  of  an  obligation  be,  not  to  fell  the  apparel  of  Roll.  Rep. 
the  wife,  this  is  good ;  though  it  was  obje&ed  it  was  againft  law,  334*  P^ 
becaufe  againft  the  liberty  of  the  baron. 

So,  if  a  man  gives  bond  to  a  ftranger,  conditioned  for  the  pay-r  Roll.  Rep. 
ment  of  {b}  20/,  yearly  to  his  wife,  this  is  good.  .  334»    Co. 

Lit*  son* 
(^)  But  if  the  condition  l>e  to  enfeoiFhjt  wife,  it  is  void^  becaufe  againft  a  maxim  in  law,  and  yet  tiid 
bondii  good.    Co*  Lit.  20S.  b« 

(L)  Of  repugnant  Conditions. 

A  Condition  upon  a  (c)  feoiiment  in  fee  not  to  (J)  alien,  is  void  C0.Ut.22}. 
'*^  becaufe  it  is  repuenant  to  theeftate.  l^p^-  38- »>• 

^    .        -  W  So  on  » 

frant  or  devife.  Co.  Lit.  zij.— —  But  he  may  ba  reftraioed  for  a  particular  timey  or  from  alienating 
to  a  particular  perfon.  2  Leon.  Si.  3  Leon*  1  St.  Mufchamp*s  cafe,  Brid|{.  1 3a.  (</)  So  a  condi« 
tion  that  the  wife  ihall  not  be  endowed,  or  the  huibaod  be  ttoant  by  the  courtefyy  is  good,  ai  £.  3* 
19.  b*    Roll.  Abr.  41 S.    6  Co.  41  *  S., P. 

So,  of  a  condition,  upon  a  feoffment  in  fee,  that  his  daughters  Day.  34. 

fhall  not  inherit ;  for  this  is  repugnant  to  tlic  eftate,  and  an  at-  ^<''^*  Abr. 

tempt  to  eftabliih  a  different  kind  of  inheritance  than  is  allowed  ^'  ' 
cf  by  law. 

But  a  gift  in  tail,  on  condition  that  the  donee  fliall  not  difcoa-  10  Co.  39. 

tinue,  or  alien  in  fee-tail,  or  for  (e)  life,  is  good}  for  thefc  ^re  J^it.^j6a. 

tortious  afts,  which  may  well  be  reftrained  by  condion.  Mom"*,"^' 

pi.  ia6.  Vent.  322.  Cro.  Ella.  35.  Leon*  292*  (0  Either  ht  the  life  of  another,  or  his  own 
lift  i  for,  though  an  eftate  for  hia  own  life  be  lawfol,  yet  the  condition  it  good,  becaufe  the  rcreriloa 
ia  in  the  donor*    Co.  Lit*  223.  ^ 

But  (/*)  a  liberty  infeparable  from  the  eftate  cannot  be  reftrained  (/)  Hob,' 
by  provifo.     Hence  it  is,  that  an  eftate-tail  h^th  {g)  five  eflential .  'J?-  \g)^^r 
incidents,  none  of  which  can  be  taken  away  by  any  condition.  co^Lit^'zl. 
ift.  To  be  difpunifliable  of  wafte.     adly,  That  the  wife  ftiall  6  Co,  41. 
be  endowed.     3dly,  That  the  hnfband  mall  be  tenant  by  the  1^*86. 
curtefy.     4thly,  That  tenant  in  tail  (A)  may  fufier  a  common  re-  M^Vleou 
covery.     5thly,  That  collateral  warranty,  (whether  with  or  with-  633.  'j  Co. 
eut  aflets,  if  made  before  4  Ann.  cap.  16.,)  or  lineal  with  affets,  '^^^  ^|*f- 

1       •.  loCo.  3S.  b. 

may  bar  it.  Cro.  ji. 

^97.  Tones,  58.  Vent.  322*^  Ambl.  379.  (b)  And  according  to  to  Co.  39.  h*  Roll.  Abr.  41 S. 
•aanot  be  reftrained  from  nuking  a  leafe,  within  32  H.  8*  c.  28.  or  levying  a  fine,  within  4  H«  7. 
r.  24*  But  Co.  Lit.  223.  b.  (««/•  For  the  power  of  making  leafes  ia  not  inodent  to  hU  eftate,  bat 
|i?en  to  him  collaterally  by  the  flatute, 

jt.  made  a  fettlement  of  his  lands  on  his  fon  in  tail,  but  took  2Vem.23]. 
a  bond  from  him  not  to  dock  the  entail :  on  a  bill  to  be  relieved.  Freeman  aa4 
it  was  ruled  in  equity,  that  the  bond  was  good,  and  the  bill  dif-  ^"•**°* 
miffed  with  cofts,  though  the  alienation  was  made  by  the  iffue ; 
for  if  the  fon  had  not  agreed  to  give  the  bond}  th^  father  might 
bave  made  him  only  tenant  for  lite. 

T  t  4  But 
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Moor,  809*  But  wliere  A.  gave  lands  to  B.  in  tail^  remaiiider  to  C.  b 
cafc'aiU^^  *  brother  in  like  manner,  and  made  them  enter  into  lecogmzaBw 
judged,' by  ^o  ^^c^  Other  not  to  alien ;  it  was  decreed  in  Chancery,  thatthrf: 
the  advice  recognizances  fhould  be  delivered  up  and  cancelled^  a«  ootiBgi 
Ch^^ft..     perpetuity. 

«Vern.  3et.  So)  where  A.  fettled  his  land  upon  lus  daughter  h  tail,  ai 
irotoiu        ^^^  ^  \^xA  from  her  not  to  commit  wafte»  the  daughter  k»ifiii 

iine»  and  committed  wafte,  and  the  bond  being  put  m  fuit,  cfsr; 

relieved  againft  it. 
46  E.  3*  4.        A  gift  in  tail,  upon  condition  that  the  donee  may  alien  for  tk 

V  ^"  ^'*  profit  of  the  iflue,  is  a  good  condition. 
214*  s»  p»   *  " 

Co.  Lit.  If  a  feoffment  be  made  upon  condition  that  the  feoffee  fcaflna 

a»3«  *>•  alien  in  mortmain,  this  is  a  good  condition,  {a)  bccaufc  fed 
feoffment  be  ^l^cnation  is  prohibited  by  law,  and  regularly  (*)  what  is  proii- 
made  to  ba.  bitcd  by  law,  may  be  prohibited  by  condition* 

TOO  and  ^  , 

ieme,  upon  condition  that  they  fliall  not  alien,  this  it  good  to  reftciin  asj  slieaatMB  by  dnd,  \gA 
fucli  alienation  is  tortious  and  voidable ;  but  to  retrain  their  aJienation  by  fine,  is  repH"^"^*"^^ 
Co.  Lit.  »^.  a-     (^)  At  the  alieoation  of  an  infant,  or  of  a  biifa^  witfaoot  his  dupttr.  C^ 
Lit.  ift4«  1. 

I  Co.  84.  a.  (0  \i  A.  hath  iffue  two  fons  JB.  and  C.  and  (rf)  covenants  10 
Corbet^cafc  ftjmd  feifcd  to  the  ufe  of  himfclf  for  life,  remainder  to  A  in  td, 
t&ogh  i{.  remainder  to  C.  in  tail,  feTr.  provided  that  if  A,  l^c  or  anj  of  ttc 
hadnoiflue  heifs  male  of  his  body  (hall  alien,  tfr.  the  ufes  to  him  limited 
^theblSdi  ^^^  ^^^'^  °"'y  ^"  rcfpea  of  him,  as  if  dead,  (^c.  this/wwJJi 
of'thecM-  repugnant,  imnoffible,  and  againft  law;  for  the  cftate  of  the 
dition.         tenant  in  tail  doth  not  ceafe  by  his  death,  but  by  his  death  vith- 

ft  And.  I H*  S.C.  adjudged,     (r)  Sir  Anthony  Mildmay^s  cafe,  S.P.    6Co,^o.Mijnit^'^^ 


MnghfiJ,  that  the  provtfo  was  repugnant     And.  i86.  debated,  but  no  judgment,    a  Aj».  7*  "- 
judged  by  all  the  juftices.    4  Leon.  83.  adjudged  cmt.    But  i  Co.  85.  cited  to  have  been  *4<*^»^ 
in  Moor  and  And.  and  vide  Cro.  Jac  696.    Jones,  58.    Godb.  loi.    Moor,  543.  pi*  7''*  '^ 
Poph.  97.   Brownl.  45*    God.  351.    2  Roll.  Rep.  467*  477.  484. 

7H.  6<43«  If  a  man  makes  a  feoffment  in  fee,  provided  that  the  fcofa 
**'f^s^P*  fhall  have  the  profits,  thid  condition  is  void,  (fjbeca^feiiJ*'^* 
and  viJi  '    pugnant  to  the  grant* 

Cro.  Elis.  35.  107.  (e)  So  if  there  be  a  leafe  to  three  during  their  liws,  provided  tbit ««  **!* 
take  the  profits  during  the  life  of  the  other  two*  %  Leon.  131.  adjudged,  and  «*^  Hm'It^ 
Bolil.  42. 

Co.  Lit.  If  a  man  grants  a  rent-charge  out  of  the  manor  of  x/|(|J 

fns*''fhe  ^^*^^  ^^^  grantor  hath  nothing)  with  a^rwj/6  that  itfl»*^ 
gwntsVrent  chargc  his  perfon  j  (/)  though  the  repugnancy  doth  not  *PP^J" 
out  of  land    the  deed,  yet  the  provi/o  is  void,  elfe  it  would  take  awaj  tw 

h.*"^'"  "^^^  ^^  o^  ^'^  £"«»*•  ^, 

without  a  danfe  of  diArefs,  provided  that  it  flialtnot  charge  his  peifoa,  tbii  i«  void  aad  wpf^ 
be  gives  not  fejiin  upon  the  grant.    6  Co.  58*  h» 

Co.  Lit.  If  a  man  grants  a  rent-charge  out  of  land  to  another  for  Iw^ 

84«*  ••       provided  it  fliall  not  charge  the  land,  though  the  grantee  ^ 
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'SH>twithfta&diiig  charge  his  perfoiif  yet  the  prc/v^fo  is  retmgnaiits 
iMcaufe  the  land  is  exprefslv  charged. 

If  a  man  grants  a  rent-charge  out  of  land  to  another  for  li{e»  Co.  Lit* 
provided  it  ihall  not  charge  his  perfon>  and  the  grantee  dies,  his  >4^'  ^*  . 
executors  may  bring  d^bt  for  the  arrears;  {a)  for  they  cannot  s.P.^* 
€liftrain»  becaufe  the  eftate  in  the  rent  is  determined,  and  the/rv-  (a)  Thii 
«j^  cannot  leave  the  executor  without  remedy.  toftood*^ 

cafe  pot  at  common  Imt,  for  tke  cxicmtori «/  i^ieh  tenant  for  iifc  may  at  thh  day  diftraioy/«r  3«  H.  8* 
C.37.  .  '    • 

If  a  man  makes  a  leafe  for  years,  upon  condition,  that  if  the  Co.  LU. 
Icflbr  grants  over  his  reverfion,  the  leflee  fliall  have  a  fee,  if  the  ^^^^ 
leflbr  grants  his  reverfion  by  fine,  the  leflee  ihall  not  have  a  fee }  jonc$,7L 
^r  when  the  fine  transfers  the  fee  to  the  conuzee,  it  would  be  and  -ome 
Abfurd  and  againft  reafon,  that  the  fame  finelhould  work  an  eftate  M0^>4i^ 
in  the  lefiee. 

If  an  obligation  is  conditioned  for  the  payment  of  7/.  by  2/.  Lor.  77. 
per  week  till  7/.  is  paid,  and  that  if  he  fails  of  payment  of  the  Y2***Jd!? 
2/.  at  any  of  the  days  on  which  it.  ought  to  be  paid,  that  the  ju^gfi  upo« 
obligation  fhall  be  void,   elfe  remain  in  force ;   this  condition  demnrser  10 
ihall  be  taken  diftributivcly  reddendo  fwgulajingulisy  viz.  that  if  he  ^**,^^2J** 
pays  the  7  /.  the  obligation  ihall  be  void,  but  that  if  he  fails  in  [hat  he  did 
payment  of  the  2/.  at  any  of  the  days,  it  ihall  be  in  full  force  1  notfiiy  zt. 
for  the  obligation  ihall  not  be  taken  to  be  of  no  cSeSt^  if  by  any  ^'  o»y>^<^ 
means  it  may  be  made  good.  68[*S.c."' 

jMijudged,  becaufe  the  condition  isicaielefty  and  therefore  the  obligation  is  fiogle.    Sidt  105.  S.  C.  ad- 
judgedy  and  that  the  obligation  Was  fiogle,  and  Uie  condition  repugnant  and  void. 

If  the  condition  of  an  obligation  be,  Tbat  if  the  obBgorJball  iSe  Jonet,  iSe. 
Without  tjfui^  that  then  if  he  by  bis  loft  wil^  or  othertvife  in  his  life-  |*^^»  •^ 
timef  fhall  lawfully  ajfure  and  convey  certain  lands  to  the  obligee  and  judgS'/w' 
his  heirs,  that  then  the  obligation  fhall  be  void,  &c.  This  condition  is  ttMrnC^- 
not  repugnant,  but  ihall  be  conftrued  according  to  the  intention  '^ij^* 
of  the  parties,  to  be  collected  out  of  the  words  of  the  condition,  paioi.  5  c'^ 

S.  C. 

£If  the  condition  of  a  bond  ftate  that  the  defendant  is  truly  a  $8111.463. 

indebted,  and  that  the  bond  ihall  be  void  if  the  obligor  do  not  pay,  ]!!![^||^^ 
and  performance  be  pleaded  on  the  ground  of  .the  literal  expreihon  %  d^^T^ 
the  plaintiiF  ihall  have  judgment  ^  for  when  the  condition  recites  (i)  Thatic 
a  debt,  and  after  lays  an  obligation  not  to  pay  it,  it  is  in  that  I'^^P^ir 
it)  repugnant  and  void.  ]  ^li'L- 

ditioni  of  bonds,    x  Show.  16.  and  Vidg  j^  H.  6.  10.    Roll.  Abr.  419*. 

(M)  Of  impoilible  Conditions* 

yF  the  condition  of  a  bond  be  impoi&ble  at  the  time  of  the  mak*  ^o44t.M& 
-*•  ing  thereof,  as  for  the  obligor  to  go  to  Rome  the  next  day,  the  ?^^^L 
bond  is  fingle,  for  it  is  the  fame  as  if  there  were  no  conditido  at  i4e.*4.  3. 
all  \  and  a  feoffment  on  condition  that  the  feoffee  go  to  Rome  on  Bro.  15$. 
a  day,  is  abfolute,  for  the  condition  is  repugnant  to  the  feoff**  ^^J^J^ 
meat  %  but  (r)  if  an  eibte  be  to  arife^  or  a  duty  to  commei^ce  oti  ibr  life  ape* 

a  prcce* 


^SO  COllDftfMtf^ 


coDdiUon,     a  precedent  cooditkni  that  it  impoiBife»  Acj  can  nem  km 

that  if  he        ^flfe^. 

goes  from  -  ^ 

the  church  of  ^U Piter  in  fFeJirnhfler,  f»  the  clorch  of  St.  Peter  in  Ueme^   vidua  ^bcs  \mR,% 

btve  a  fee>  which  is  japoffiblc  §  yec  becaufe  k  b  fiOGodeat«  no  fee  caa  accnM.    Co.  litiei  RA 

Ahr.  420» 

Bra.  ttt.  If  avromsm  nakea  a  feoffknent  to  a  maa  that  is  mankd  t9» 

UaSth^B  other*  upon  condition  that  he  fhall  many  her,  this  is  a  good  cse- 
"'*  dition,  fof  his  wife  may  die,  and  then  he  oaay  marry  hor. 

Bat^v^rr.  If  the  Condition  of  an  obligation  be,  that  the  obligor  flzaB  if- 
RoU.  Abr.  iign  ^q  ^e  obiigcc  a  commiflion  of  bankruf^s*  this  is  an  impo&ie 
^'^*  condition)  and  therefore  Toid*  and  the  obligation  fingiq  farkk 

impoi&ble  to  allign  the  commiflion. 
M%.4.  ft6.       If  th^  oondition  be  quod  d^et  plutn  €rai^  this  is  a  goodcoe- 
RoiL  Ahr.    dition  i  for  though  the  oUigor  is  not  certain  thereof,  yet  if  Ik 
♦***•  will  uke  this  upon  himfclf,  and  run  the  hazard,  he  nay  «tKi 

peril,  forthjs  vi  not  impof&hle  of  iifelf. 
ftsE.4.s6.      So»  for  the  fame  reafon,  if  the  ccmdition  be,  that  the /fallal 
KoU.  Abr.    \^  ^^  Weftmn/ltr  to^nxorrov,  this  is  a  good  ccmdition. 

SiT.  q6.  If  the  condition  of  an  obligation  be  to  fuftain  and  maintain  as 

^  ^  houfcin  fttficient  repair*  and  fo  to  leave  it  at  the  end  of  tk 
yidfS.  ^^^^  i  though  at  the  time  of  the  entrv  into  Ac  bond  the  timber  wa 
a  Leoiktty.  fo  rotten  diat  it  was  impoffible  to  fuuain  and  maintain  it  in  tt^^ 
^?1^L    V^  ^  obligation  is  good. 

auie  trieil  h7  his  ova  aQ  }  bat  the  law  oerer  bia4s  ncn  to  JiofoffibiUtiea. 

(N)  Of  the  Effca  of  a  void,  illegal,  or  impoffible 

Condition. 

c<v.lit.io(.  |F  a  feofiment  be  made,  on  condition  that  the  feofiee  fhafl  {9]^ 

^  »oai'*  ^  ^^^  °"  *  ^^y*  ^^  ^**'^  ^^  ^^  feoffee  is  abfolutc,  andihc 
tieo^lft  bt  condition  void  and  repugnant. 

^hHiDTd  as  near  the  intent  of  the  parties  as  maj  be,    Co.  litai^. 

Co*  uu  So,  If  the  condition  of  a  feoffment,  ifc.  be  poffible  at  the  awt 

sd4.  0.  {ng  thereof,  and  afterwards  become  impoffible  by  the  afl  of  Go4 

yet  the  cftate  of  the  feofiee  (hall  remain. 

<V  Ut.  As  if  the  condition  of  a  feoffinent,  CsTr.  be,  that  tbe  b(^ 

?i^it^K.  feV.  (hall  appear  in  fuch  a  court  next  term,  and  the  feofer« 

i;J  ti!«  before,  the  eftatc  of  the  fcoffbe,  (sTc.  (*)  is  abfolutc  becaufe  c«- 

w,  thit  the  cttted,  and  not  to  be  redeemed  back  but  by  nutter  fubfequeot. 

iVv  At^  be- 

totviuvhadaT^AaUictiiftoff'thelMbr,  and  be|bR  the  4«r  the  fcoAc  dfe,  hit  eiate  tt  a&M^ 

VAur?  when  the  coiid^tkaa  becones  impoffible  bf  the  aft  of  God,  within  the  tsme  fimiaed  by  «■■«» 


aj;ir«mnit  ot'  the  parbes,  die  ftoffce  is  dUcharis^  j  ^^  f^^^  ^  ^^  5*^  ^.'^^'^^''^r^ 


M  t^v  itortaaMi,  the  ^bolfct  ia  hoc  «  iatmant  to  le-cMt^  ihs  bod  of  cfaa 
1..:  «i^  o» 

Cv  I  ;u  If  the  eonditkm  of  a  bond  be  unpoffible  at  the  dmc  rf  * 

•^^  making  thereof,  as  fcr  the  obligor  to  go  to  Reag  die  o^  .'^ 

the  bond  is  ficg^c,  for  it  is  the  fame  asif  there  were  no  coaditt* 

at.i:,  .       -    -  ^  .  •        ^ 


Contiitioiut 


Cj« 


But  if  the  eoadition  of  a  bond,  recogmzance,  &r.  is  po^Ie  at  Co.  tit. 
the  making,  but,  before  it  can  be  performed^  becomes  impofiible  V^'Jfi^^ 
bj  the  aa  of  (a)  God,  of  the  law,  or  of  die  obKgcc,  ifc.  the  [J;  ^J^ 
DDligation  is  faved.  tion  of  a 

bond  «t«st» 
fettle  certain  lands  in  fvcb  a  manor  by  fuch  a  day,  and  tbe  obligor  died  bcfon  the  daj  ^  ihou^k  tins 
Vond  was  fiiTcd  at  law>  yet  Chancery  decreed  an  execution  inj^u*    £^*  Abr.  i8« 


(P)  Of  the  Breach  of  the  ConclitioQ :  And  hereio, 

I  •  What  .(hall  be  a  Breach  thereof. 


I 


7  a  man  makes  a  deed  of  feoffment  of  lands  in  fev^al  conntks,  Hokifi 
upon  condition  the  feoffee  (hall  reihfeoff  him  of  all  the  land 
within  twenty  days  after  the  date,  if  livery  is  made  but  of  part 
Dvithin  the  twenty  days»  die  condition  is  not  broken,  though  all 
is  not  conveyed  withm  the  twenty  days,,  according  to  the  letter  ^, 

of  the  condition,  which  is  entire. 

If  a  man  leafes  an  houfe  and  land,  upon  condition  that  the  RoU.  Aii^< 
kflee  ihall  not  parcel  out  the  land,  nor  any  part  thereof,  from  the  ^\9^ 
houfe,  and  after  the  leffee  leafes  the  houie  and  part  of  the  hind  ^^^  ^^ 
to  A*  and  after  leafes  the  irefidue  of  the  land  to  C.  this  is  a  breach  oo.  s.c. 
of  the  condition ;  for  by  the  word  parceUing^  is  intended  a  divi-  ^^^^^ 
Qon  or  feparation  of  the  land  from  the  houfe ;  and  if  the  firft  jj^^  ^ 
grant  be  not  a  forfeiture,  the  (econd  is.  th«  fiift 

gnuitwat«' 
^rcacb  of  the  condition,  becanfe  every  divifion  Ind  fevetance  of  the  houfe  and  land  if  witUnthe  vr^ida 
and  inteot  of  the  coaditioa. 

If  a  Icflee  of  a  houfe  covenants  not  to  leafe  the  (hop,  prd,  or  KoU.  Abr«' 
other  thing  belonging  tp  the  houfe,  to  one  who  fells  coals,  nor  J*,^r?** 
that  he  hioi(clf  will  fell  coals  there,  and  after  he  kafes  aU  th«  i^^^»^ 
houfe  to  one  who  IclU  coals,  he  hath  broken  the  condition* 

If  a  man  makes  a  fepfiment  in  fee  of  lands  in  five  counties,  mou,  u$, 
upon  condition  to  re^affure  j  if  the  re*affurance  is  made  of  the 
.  lands  in  four  counties,  but  not  in  the  fifth,  the  condition  is  broken 
for  the  lands  in  that  county  only. 

King  Jlenry  VIII.  granted  lands  to  A,  and  his  heirs,  provided  that  tlr.lier.94. 
he  and  thtj  perpetuujutuns  Umforihfs  invcnirent  is^/ufiifjertnt  duos.  '°5'  '^2. 
capellanos  in  eccUfia  parocbiali  de  W.  ad  orandum  pro  anima  H.  8.  his 
heire  and  fucceffors,  H  ad  alebranda  diwna  fervitia  fS  curam 
animarum  parocbiatwrumi  and  A.  conveyed  the  lands  to  B.  and 
his  heirs,  who  appointed  two  chaplains,  one  of  which  was  not 
refident,  bat  negle£led  his  duty :  this  is  a  breach,  for  the  eftate 
was  tied  with  the  condition,  into  whofe  hands  foever  it  came,  and 
B*  ought  not  only  to  have  found  chaplains,  but  alfo  to  have  taken 
care  that  they  had  been  fuch  as  would  have  done  their  duty. 

If  two  men,  upon  fale  of  their  wives*  lands,  covenant  that  aJones,i9j, 
they  and  their  wives  have  good  right  to  convey  lands,  and  to  j^^^^^l^. 
■sake  further  affurance  ;  if  one  of  the  women  is  under  age,  this  judged. 
is  a  breach,  for  Oie  hath  not  power  to  convey  the  eftate  accord- 
ing to  the  covenant* 

If 


652  €ontlti(tta4 

jkoiL  Alr»       If  t  man  Icafiss  for  life,  upon  eondition  that  die  kSce  fbsH  iidt 

4»^         do  any  wafte^  and  after  the  kflee  fufiers  the  honfe  to  fafl  6r 

0„,^^'^^*   want  of  covering  and  r^aration,  which  is  not  anf  a£l  of  dii^ 

a.  P.  ad.     but  a  permtflion  i  yet  it  feeais  that  the  conditioa  b  bcokco,  fix 

f'^V^        the  words  are,  a^y  tuafie^  and  fuch  wafte  is  within  the  ftatntt  of 

Ghaci/fir,  which  Ipeaks  of  doing  wafte  ;  and  it  itcn»  that  dc 

permiflion  of  the  noufe  to  failj  may  property  be  called  doiif 

wafte. 

JlolL  Al»r.        But  if  a  man  leafe  land,.  «pon  condition  that  the  leflce  ftai 

J^*  not  do  wafte,  a^d  after  a  (a)  ftranger  do  wafte,  yet  tUi  k 

^^^  j^.     not  any  forfeiture,  becaufe  a  condition  (hall  be  taken  ftridly. 

lodged  br  thiee  judges.    Leon.  64.  S.  P.    4  Leon.  39.  S.  P«     (a)  So  if  the  conditioB  ei  m  eU^ 
tfoo  be,  that  I  ihaU  not  continue  fach  an.  a^ion,  and  my  attorney,  withost  mj  privitj,  ca   '       '^ 
thU  U  BO  breach.    Cro.  Jac.  ^25.  per  Dodderidge  and  Hoogbton.    %  Roll.  It^  dj*.    B; 
ttd  Houghton,  asf»  Dttfdoidgc^  who  6id,  the  a£bof  ny  actomej  km^ 


jtoir.  Abr.  If  a  man  makes  a  feoffinent  hs  fee,  vtCcrviDg  tent,  upon  ffSh 
4ft2.  ad.  dition  if  the  lent  be  behind,  and  no  diftrris  be  ibund  opoii 
l^f^U  ^  the  premtfesi  to  re-enter }  if  the  lenl  be  bdiirtd,  and  no  & 
foidja..  trefs  but  a  cupboard  in  a  houfe  locked,  fo  that  the  feoAr 
»  caaaot  come  at  it ;  this  is  a  forfeiture^  for  when  the  place  b  not 

open  to  the  daftrefi^  it  is  all  one  as  if  there  had  been-  no  dttidi 

there« 
icoa.  sgS.  <^..made  a  fieoffinent  in  fee  to  the  ufe  of  hiimfetf  and  hb  hars 
Rudiard  and  jmj  21  A  8*  dcrifed  the  ufe  to  B>  his  younger  fon,  and  the  hen 
^ged,  tho*  ^^^  ^^  ^^^  body,  remainder  to  C  hiseldcft  (on  in  fee,  provided 
iewas  arer-  B*  or  any  of  his  ifliie  Oiould  not  difcontinue  or  (£)  alien,  bet 
*^  f^^^  oeij  to  nrake  a  jointure  for  a  wife ;  and  J3.,  after  the  ftatuie  of 
tTm^a  27  i7-  8*  c.  10.,  leafed  for  three  lives,  purfuant  to  the  ftatuteoC 
joiat«i>a  to  32  H.  8.  c.  l8.,  and  after  levied  a  fattfur  conuzance  de  drtk  cmt 
hjtwi^  «V0^  {5V.,  with  prochmations,  to  the  ufe  of  himfelf  and  hb  wife, 
sx.  ad.^  and  the  heirs  male  of  their  two  bodies,  the  remainder  to  himfelf 
jidged,  be-  in  tai>  male,  the  remainder  to  the  right  heir  oS  A.i  this  was  a 
cauie  other  breach  of  the  condition^  for  he  might  have  made  an  indefeafiU? 
sited  by  ^  jointure  by  fine  fur  grant  b^  render:  but  by  this  fine  the  tSL 
Sne  than  created  hj  the  devife  is  docked  \  and  if  he  had  iflue  by  a  fcantfr 
\T  ^«.  '^^^^  *^^y  fliould  not  inherit. 

tfie  fee  is  limited  to  the  heinof^.,  whcseaiitwac  befixe  Iiouted  to  C.  {k)  What  fluB  be fiad a 
aiieiucion.    a.Leon»S2.    ^Leoiu  iSi. 

Xoii  Air.  If  there  be  lellee  for  years,  upon  concCtion  not  to  devSe  it  ti> 
42s.  Cro.  guiy  \yf^y  but  only  to  his  fons  or  daughters,  and  he  devife  it  is 
f  c/and  ^'  (^)  ^  ftntnger,  and  die,  and  his  executor  never  confent  to  the  dc- 
5.  pi  by  vUe  \  yet  {J\  this  is  a  forfeituoe  \  becaufe  he  hath  {e)  daat  Ji 
three  judges  /  r\  ^^  ^^3  £q  ^^  powcr  to  psfe  it  bv  die  wiU,  and  lath  put  k 

againft  one.     .^-^  '-  r  !_•  ^       ^  J  *  * 

Hf)  So  if  he  m  the  power  of  his  executor  to  execute  it. 

AevUcs  it  to  his  eiecutora^  and  th^  accept  the  fame  only  at  caeciiton.  3  Leon.  6/.  4  Leaa.  $•*-• 
So  if  he  devifes  it  to  his  eiecutort  for  paynent  of  debts.  Rott*  Abr.  4»S.  419.  [d)  A  ««■»»  cs- 
temnt*  not  to  do  any  ad  to  difcmitinue  or  councennajid  an  a^oOi  and  after  ftc  fluuriosy/er  gndfj  te> 
this  is  a  breach.  Gooldf.  59.  («)  ^.  If  eftConded  nponajadgiBeiit  or  recosnis^nce  agvaft  bbu 
And.  124.  3Leoa.  3.  (/)  ^ccvi  if  he  deviies  It,  if  the  tefibr  «iU  aflat  j  fortbete  soditt^  |A 
taitheaOcatoftheldraiQbtaia^d*    Cro.£fis.^ 

u 


Contiition0.  ^53 

IT  Icflbe  for  ycars>  {a)  upon  condition  not  to  alien  without  Ron.  aW«» 

ithe  aiTent  of  the  leflbr,  makes  his  executor,  and  (t)  detifes  it  to  4^9- 

inm^  and  the  executor  enters  generally,  the  teftator  not  being  in-  g "'  ^'^^ 

debted  to  any  body,  this  is  a  forfeiture  of  the  coHdition.  (0}  But/^ 

Sti»e,  483.  • 

'  a  de^ife  M  no  breach  of  fuch  coTcnnt.      (^]  Where  a  dev'ife  (hall  be  a  breach  c£  a  condition  net  t9 

mtien.     Dyer, 4 5.  b.     TaunC(»n*s cafe.     Owen»  14.     Cro.£lif.  330.    Goul«Jf.  49.  1S4.    Poph.  x.;6, 

mtui  tvUt  Cm.  hWt,  60.     So  where  die  condition  is,  that  the  leflee  ibiU  not  alien  during  kis  life,  and  he 

'  alcvifes  it,  (or  the  deviice  AaU  be  faid  Co  be  in  -by  aflignaieot  made  by  the  devJlbr  ia  hit  H^^tnc. 

Dyer,  45.    400.119. 

If  there  be  a  grantee  of  a  reverfion  upon  condition  not  to  grant  Ron.  Abr« 
it  over  to  J.  S.  by  his  deed,  and  he  grant  the  reverfion  to  J,  S.  4*9- 
by  his  deed ;  though  the  kflee  never  attorns,  yet  this  is  a  for- 
fciture,  becaufe  he  hath  done  his  endeavour  to  grant  it,  and  put 
it  in  the  power  of  a  ftranger  to  perfed  it* 

if  the  condition  of  an  obligation  be,  that  he  fiiall  not  be  aiding  Hdb.  ^9^ 
«nd  dfiftin^  to  E,  in  any  a3ion  to  be  profecuted  againft  L^  Hue.  40. 
the  obligee,  and  after  tie  obligor  joins  in  a  writ  of  error  with  ^^'  ^^^ 

■  i?.,  and  another  againft  X.,  upon  a  judgmept  in  trefpafs  againft  adjudged. ' 

'  them  three,  which  is  apparently  erroneouss  this  is  not  any  breach 
of  the  condition,  for  this  is  not  properly  an  adiion,  but  a  fuit  to 
difcharge  hifnfelf  of  a  tortious  judgment,  in  which  diey  ought  aS 
tc  join. 

If  a  man  devifes  lands,  upon  condition  that  if  he  does  not  t  Co.  9t« 

'  {^)  permit  the  executors  of  jF.  to  take  the  goods  that  then  were  in  ^^^^  ^^ 
the  houfe,  the  eftatc  fliould  be  void,  bfc;  (d)  a  denial  by  parol  J^BrowaU 

'   is  not  any  breach  of  the  provifi^  but  it  ought  to  be  an  aA  done,  C77.  s.  c* 
as  (hutting  the  door  againft  Ae  executors,  or  laying  his  hands  on  z'^^^^^'n^ 
theni  to  refift  them,  or  fuch  like  adts ;  fo  that  by  reafon  of  any  condition  «f 
fuch  ad  he  did  not  permit  them  to  take  or  carry  the  faid  goods  >  bond  be- 
according  to  the  provifo.  mftlLfX 

'    ligee  quietly  to  take^  reap,  and  carry  away  com ;  coming  upon  the  land  with  ftaves,  and  prohibiting  th«. 
obligee  by  vrordy  And.  xji*  was  adjudged  a  breach,    {d)  Jonesy  169.  andviie  ReU.  Abr.434.  pi.  is* 
Biilft.  X39* 

If  A.  kafes  lands  to  B.  for  years,  and  devifes  it  to  his  wife  Leon.  92. 
ib  long  as  (he  continues  a  widow,  and  if  (he  marries,  that  her  HaningtoB 
fon  (hall  have  it  j  and  B.  dies ;  and  A.  by  {e)  feoffment  conveys  ^nd.  luSl 
the  land*  to  the  wife,* and  covenants,  that  from  thence  it  (hall  Owen»6, 7. 
'    be  dearly  exonerated  A  omnibus  prioribus  bargainisj  &c.  fcT  a/iis  9^^^'  59* 

Miribus  quibufiunquey  and  after  the  wife  marries,  and  the  Ton  en-  jJdg^ 
,    ters  \  this  is  a  breach ;  for  the  term  not  being  extin£i  by  the  ac-  (#)  By  fine, 
\    ceptancc  of  the  fcoffincnt,  the  land  continues  charged  with  this  ««"<*^n«  ^^ 

ilk       iELM'^--  •  O  "•  the  report  of 

(/)  poflBblhty.  thecaftia 

Owen  and  Goiilf.     (/}  Tenantjn  tail  of  a  tent,  putchafes  the  land  oat  of  which  it  ifluet^  and  makes  % 

feoffincnt  theteofy  and  covenants  that  it  is  fttit  from  all  former  incumbrances  $  this  is  a  charge,  though 

aot  m  eff^  but  in  fufpcnfic ;  for  if  tenant  in  uil  dies»  his  ifibc  may  diAraioy  and  then  tfic  covetant  ip 

^oJcctt.    Owen,;.    But «id^ Co. Lit.  3S9.  a. 

If  the  party  who  is  bound  to  perform  a  conditbn  difables  him-  Co.  Lit. 
fclf,  this  is  a  breach ;  as  where  the  condition  is,  that  the  feoffee  "*»  *-*• 
fiiaU  re-infeoff'or  make  a  gift  in  tail,  is^c.  to  the  feoffor,  and  the  q^,^^,^11 
icoffec,  before  he  performs  it,  piakes  a  feoffment  or  gift  in  tail,  Ro».  Abr« 

or  ^7- 


6s4  CoiU^ftiotui; 

« 

?Ca  St.  a.  er  leaft  for  life  or  jeus  in  pn^fOi  wfiitoro  to  inother  pbk,^ 
tbemM   ^"^^^^  ^  grant  (m)  rmt^chargey  or  be  bound  in  a  ftatnterfs 


cognixaiice^  or  become  profefled ;  in  all  thefe  cafes  die  cmbk 


is  broken^  for  the  feoflfee  has  either  difabled  himfelf  to  nab  m 
JjJ^J**^  eftate»  or  to  make  it  in  the  fame  plight  or  freedom  in  viidi! 
^ai^  ^  received  it,  and  being  once  difabled  he  is  ever  difablcd,  thoi^ 
miti0.  Co,  his  wife  fliould  die,  or  the  rent,  ^c.  fhould  be  difcbirpd,! 
1it.ftas.a.  i^,  {hoaU  be  denugnedy  (sV.  before  the  time  of  tbe  xc<si 

vepmce. 
Co.  Ue»  But  if  feofiee,  upon  condition  to  re-infeoff,  is  diflofed,  a 

J^^^^  after  takes  (*)  wife,  binds  himfelf  in  a  llatute,  feV.;  this  k  a 
S.P.  difabilitf,  for  that  during  the  diileifin  the  land  is  not  darp 

W  ^  fa—  with  it;  fo  that  if  the  wife  die,  or  the  conuzee  releafe»  ifc,  tt 
StoTM    •^^  *^  diffeifee  enters,  he  may  perform  the  condition. 

aMUioDe/tlMC  Ae  wtwH  fitMB  tine  »  tine,  andataB  tnacs,  «poafC(iacft,do  lafKliaasiirih 
afirrias  of  bads*  Sec*  at  the  chaise  of  the  oblifect  aad  after  manies  ;  and  wbetber  this  wihad 
Haia.  483.  IMxmmr,  It  was  faid,  that  bf  the  uuitiasct  her  h«lhaad  Jiad  a  poffibilicy  of  bdif  tai 
hf  tht  CMtefy,  and  that  acw  aft  aianot  CMid  aoc  be  madt  vnthoot  fine,  aadfetfaeokfipeMll 


mdL  Ahr.  If  there  be  feofiee  upon  condition  to  re-infeoff,  or  toisU 

ihnriin^'  *  ftranger,  and  after  another  recover  the  land  againit  Ua  t) 

dQo,a6.  (0  default,  yet  till  execution  fued  the  condition  is  not  farokflHH 

(cx&»<»  bdbie  execution  he  is  not  difabled,  for  perhaps  he  will  ikki 

^J|*|^  *  foe  execution  \  and  if  he  fued  execution  after  he  has  made  k 

ckk.  Cb.  fcofitnent,  according  to  die  condition,  the  feoffor  maj  le-oKi 

lie  su.  b.  for  the  condition  broken. 

Cia.Lit.sai.  If  a  man  makes  a  feofiment  upon  condidon,  if  the  feofefl 

tf  tbi^c^  his  heir  pay  money  before  a  certain  day,  £^r.,  and  die  ftofaii 

«Bcm  uit»  (^  attainted  of  trcafon,  and  executed  before  the  day,  jtt  if  l)i 

icip3Q,asd  heir  is  reftored  before  the  day,  he  may  perform  the  co«to 

^^*^^  for  that  the  condition  may  be  performed  at  any  time  befbretk 

raigDed.  C<k  day. 
Lat.iai.b. 

5Co.ac,ai.  If  A^  Icafes  to  A  for  twenty-one  years,  and  covenants  itw 
1^^^^^  time  during  Ae  life  of  A,  (r)  upon  furrender  of  die  old  teM 
]J^  ^^  make  a  new  leafe,  and  after  ^.  kafcs  to  a  ftrasgcr,  he  badi  ^ 
jjiced.        aUed  himfelf  and  broken  bis  covenant. 

&.C-  Moor,  45X0  pi.  619.  S.C.  Cn.Fris.4$cK  4-^.  S,  C.  a^vdcedi  aad  after  a«i«« ¥» 
a «n:  <«  errx.  Poah.  10^  1 10.  S. C  aij^i^w \  jm  uid,  tiiat  adaait  the  ka&  ^^^""^^ 
K>be«.aat  a  iaf  M  cr^ne/wt  tlx  obil^jtkv  k  |««ies  Jy  fcrfcM.     (e)  Si^  if  ibe  kfte  tfip  ■** 


2.    What  the  Party  muft  do  to  entitle  him  to  die  A*^ 
thereof;  and  herein  of  Notice,  Requcft,  Tender,  and  W"* 

c^i't.=ci.  If  a  kafc  be  made  referring  Tcat,  and  that  for  the  nflBfV' 
W  tcs.  V  jnent  the  kfibr  may  re-enter,  tlacre  muft  be  an  afliol  ctoM» 
^^^*;^^"  m>3e  preTicms  to  the  entry,  ocherwife  it  is  tortkwsi  '^wltf 
ts<t,  >u  cosiiitica  of  re-cniry  is  in  derogation  of  the  giant ;  ^  *j!^ 
K.>a.  551.    at  !i^  being  oncc  dirfeated,  cannot  be  reftored  by  any  iw»V^ 


ConDttiomir*  £$5 

K*  t  {n  ftich  cafe,  an  a^oal  entry  is  oot  aeceflary,  the  4eiai^nt  in  gedflKUt  enlKiog  iBto  a  rale  t» 
le«fe,  entry,  .and  oufter.     But  teftahts  maj  be  reTiefCd  on  paying  alLxent  in  arrears  and  coils^.  by 
^«     See  4  G«o.2*  c.  x8.,  and  ii  Geo.  a.  c.  19* 

So  it  is  if  there  be  a  nomine  pafut  given  to  the  leflbi^  for  non«  Hutt«  ^u 
mcnt,   the  lefTor  mud  demand  the  rent  before  he   can  be  "^ 
Jtled  to  the  penalty  •,  or  if  the  claufe  be,   that  if  the  rent  "3 ,  /  **^* 
behind,    the  eftate  of  the  lefiee  ihall    ceafe  and   be  void ;  7  Co.  56*  b. 
thefe  cafes  there  muft  be  an  a£lual  demand  made;  becaufe  ^<)«>^^ 
:  prefumption  is,  that  the  ledee  is  attendant  on  the  land,  to  R^tUbr* 
e  his  penalty  and  preferve  his  eftate,  and  therefore  fliall  not  45s. 
punifhed  without  a  wilful  default }  and  that  cannot  be  made 
pear  without  a  demand  be  proved,  and  that  it  was  not  an- 
ered  :  {a)  and  the  demand  in  thefe  cafes  mufl;  be  made  at  the  . 
\  prefixed  for  the  payment,  and  alleged  exprefsly  to  have  been 
ide  in  the  pleading. 

^ut  where  the  remedy  for  recovery  of  the  tent  is  by  diftrefs,  Hob.  toy. 
krc  needs  no  demand  previous  to  the  diftrefs,  though  the  deed  Huttij.*}. 
^,  that  if  the  rent  be  behind,  being  lawfully  demanded^  the  Jcflbr  \^^]^^^^ 
tj  diftrain  ;  but  the  lefibr,  notwithflanding  fuch  claufe,  may  dif-  Moor,  8S3. 
un  when  the  rent  becomes  due :  fo  it  is  if  a  rent-charge  be 
^ted  to  ^.,  and  if  it  be  behind,  ieing  lawfully  demanded^  that 
ien  A.  (hall  diftrain,  he  may  didrain  without  any  previous  de- 
land ;  becaufe  this  remedy  is  not  in  de(lru£tion  of  the  eftate, 
tf  the  diftrefs  is  only  a  pledge  for  the  payment  of  it,  and  the 
Bry  taking  of  the  diftrefs  is  a  legal  demand. 

Where  the  remedy  for  non-payment  of  rent  was  by  way  of  (*)  pw. 
Wry,,  it  was  (i)  formerly  holden,  that  if  the  rent  was  made  pay-  7o-  K.'*- 
bic  at  any  place  off  the  land,  no  demand  was  neceffaty,  be-  r^^^co^yt* 
imfe  the  money  being  to  be  paid  off  the  land,  was  looked  upon  Moor,  408. 
8  a  fum  in  grofs,  which  the  tenant  had  at  his  own  peril  under-  Cro.Ei.4i$. 
aken  to  pay  :  but  (r)  this  opinion  hath  been  entirelv  exploded ;  *^^'  ^^  ' 
or  the  place  of  payment  doth  not  change  or  alter  the  nature  of 
he  fervice,  but  it  remains  in  its  nature  a  rent,  as  much  as  if  it 
lad  been  made  payable  upon  the  land. 

But  where  the  power  of  re-entry 'is  given  to  the  leflbr  for  non-  Dyef»68<« 
Ayment,  without  any  further  demand,  there  it  feems  that  the 
efi^e  hath  undertaken  to  pay  it,  whether  it  be  demanded  or  not  \ 
vsA  there  can  be  no  prelumption  in  his  favour  in  this  cafe,  be- 
caufe by  difpenfing  with  the  demand,  he  hath  put  himfeif  under 
:he  necefCty  of  making  an  aAual  proof  that  he  was  ready  to  ten* 
ler  and  pay  the  rent. 

Alfo,  as  to  the  neceffitv  of  a  demand  of  the  rent,  there  is  a  dif-  Vasgh.  ji, 
ictcnce  between  a  condition  and  a  limitation :  for  inftance,  if  3** 
tenant  for  life  (as  the  cafe  was  by  marriage-fettiemcnt,  with 
Dower  to  make  leafes  for  twenty-one  years,  fo  long  as  the  leffee, 
nis  executors  or  aiSgns,  (hall  duly  pay  the  tent  refervcd)  maky 
ftUafe  purfuant  to  the  power,  the  tenant  is  at  his  peril  Obliged 
to  paV  the  rent  without  any  demand  of  the  leflbr ;  betaufe  die 
eftate  is  limited  lo  contihue  only  fo  long  as  the  rent  is  paid ;  and 
therefore,  for  the  non-performance  aooordiug  to  the  linitation, 
«^  eftate  mtift  determine. 

K 
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Rolf.  AV.       If  A,  levies  t  fine  <if  lands  to  A  to  tfae  nfisof  acertaiiU» 
^L^     ^rc,  in  which  is  contained  this  pnmfis  that  i£J.  pip  Qrt» 


jof.  den  20/.  during  his  life^  at  the  font-ftonc  in  die  cfaoich  of  S.  to 
B.9  that  then  it  (hould  be  to  the  MikcS  jL  in  fee,  ateoderrf 
|fyi£f*  ^  f^^  f^i^  a^^  ^  f^d  place  is  void^  if  he  (a)  pwc$Mim 
wrtified bf  to  B.,  that  he  or  his  deputy  ma j  be  dicre  to  tojciic itf{f\k 
Ac  jttices    caufe  no  daj  certain  was  appointed. 


fcrbw.  8C0L9S.  S.C  cifed.  s  Balft.  144.  S-C  dtti.  («)  B«t  if  tfaaytatkiM 
kMi  at  the  pbccy  hr  may  tender  the  moocj,  Co.  Lit.stf.  Gko.E&s.I4.  W  ^dv.3^  (k 
JaC99io«    Coi.L«Lsii.  a.    Cn.EfiA.29S.     f  3  Co.  »•    like  paint ;  «id«i^ 


€D.iit»  If  ^.  is  bound  to  £.,  upon  condition  dtat  C  fliaH  iainfit. 

^^^       on  fuch  a  day,  C  mufl.  feck  Z>.  and  gire  him  nodcc  tkmi^ 

and  requell  faim  to  be  upon  ths  land  at  the  day^  to  icoxic  k 

fcofliucut. 

»••      J£jt.  leafcs  his  lands  for  forty  years,  rendering  icot,  adfe 

^^^^  Tifcs  the  rercrfion  to  J.  S.  in  tail,  ttV.  proTided  that  A  and  S 

wife  dull  have  the  rent  to  their  own  ufe  till  y.  £.  cooks  diR 

upon  condition  that  £•  and  his  wife,  within  three  moodts  m 

his  death,  enter  into  a  bond  to  his  orerfeers  for  tfae  paymeatof 

34/.  fer  anman^  in  fuch  penalty  as  his  ovciiceis  fliall  adfife-,  al 

A*  dSeSy  B.  and  his  wife  mufl  ^tc  notice  of  this  lo  die  oiafaD» 

and  at  their  peril  procure  them  to  adrife,  f^e. 

nbkM-  -^  made  a  deed  of  feoffinent  of  lands  in  Ibeiai  ooaflWi 

L^^jLhT  *^^  ^  *S*  of  05iArr,  4  Jfar.,  upon  condition  the  feofc 

•isSEtn.'  ^idd  re-infeoff  him  of  all  the  lands  within  tweotf  ixfi  ^ 

the  date  of  that  deed  ;  and  yet  becaufe  jL  made  lus  feofiBOt 

but  of  part,  within  the  twenty  days,  it  was  hoUen,  the  coD&ifl> 

was  not  broken,  though  all  was  not  rc-con^eycd  widnn  tktvctff 

dajs,  according  to  the  letter  of  the  condition,  which  k  otiR; 

tsx  it  was  the  fault  of  ^.  it  was  not  conTeyedg  widioat  vhid  t 

coold  not  be  re-conveyed. 

sC»-  so»         If  ^-  leales  to  B.  for  twenty-one  years,  and  tofenifltt  at  fljf 

II  u^'  ^'"^  during  the  life  of  B.  upon  furxcndcr  of  the  old  lak  t9 

4fm.  s.c^   make  a  new  kafe  for  the  rcfidue  of  die  term  ;  and  after  if.  k<'> 

to  a  ftranger  i  though  B.  by  the  words  of  the  iadcntoie  o^ 

to  do  the  firll  a£l,  tirz.  make  a  furreodcr,  yet  bccaufcitb" 

'J^       difabled  himfclf  to  make  a  new  leafc,  B.  flxall  not  be  dbStpi  » 

furrendcT  his  old  leafe  without  pol&bility  of  a  new  leaici  toB? 

bring  corenant,  without  making  any  furreoder. 

kiit  vat  tD  W  aiie  Bpaa  iBfaeaL    Cro.  Elis.  459b    Ptfb.  109.  S.  C  4*^ 


s  Ca  5s«         So,  if  a  man  covenants  to  infeoffy.  S.  upon  rtqueflf  aodafi^ 
^^cdfer  infcoffi  anodier,  J.  S.  may  have  covenant^  widioot  making  a»7 
rcqueft.  . 

if  £.;.  t7.      If  the  condition  of  an  obligation  be  (c)  to  levy  iSncto^ 

^^  obEgce,  heisnot(iOboundtokTyitif  dicobHgccWJ*®* 
a^aD4«iir  ^o^  s  wnt  of  covcnant  againft  him* 

X0ti.Akr.4M.  S.P.  ctmt.      it)  Soif  tiKco«£tM»ke,l^aiaMcr  AaBkvyafocto^*; 


tfre.     H«ct.4l.     Wuick.  30 Sa  if  the CB»Btio«  he  ta  irl anehin  •  jWs»a<  '^^Ta 

■i«i(  fae  e«t  «  angsj^     WiMck.  30%    BbO-aS.     (^  Whew  the <fcSjorafUiOTMW*gr' 
ab^  himidtf,  tb* ahi«Bib  *c  muj  h^  m  adM «Uha«,  Ac    5 Ca-si.    ^^'^^^JZ 


timttkf,  tiwahi«Bib  *c  nay  bna(  w  aaMawrfkatt,  *u     sCa-si.    JMVt^. 
450^479*    P<^tC9-    U)  WhaaAec— aukakta  lay  aa  coda  A^Wte^JL 


Bbatorty  Vy  tbc  oUlgor  ana  oUifee  to  be  chofen ;  the  oMigee  nnft  chooie  in  arbitrator  Ufort  he  can 
w  any  fault  in  the  obligor.    Vent.  71* 

If  the  condition  of  an  obligation  be,  that  the  obligor  fhall  Lct.  93. 
ikc  all  the  linen  the  obligee  (hill  we^r  during  his  life,  the  2j«»  •^ 
t^ee  muft  deliver  to  the  obligor  the  cloth  of  which  it  19  to  be  2jaig^% 
ade  ;  for  all  contra^s  are  to  be  interpreted  {a)  according  to  the  not  api^ilr. 
tent  and  fubje^-matter.  !?8  ^^  ^b- 

^  Jigor  was  a 

apftrefty  or  foch  pcrfon  that  ufed  to  make  lifien  and  find  the  materiais.     («)  Af  if  a  tailur  .it  bound, 
piomifea  to  make  a  fuit  of  clothet  for  me,  I  ought  to  deliver  him  the  cloth,  becaufe  it  is  ofnal 
'  him  to  provide  it.     Lev.  93.  per  Curiam,  ■■  But  if  a  fhoe-makef  is  bourid  co  make  me  a  pair  of 

ICS»  he  ia  alfo  boond  to  6nd  the  leather,  becanfe  that  is  ufual.     i  Lev.  93.  ptrCmr, 

J£  a  man  devifes  land  to  another,  upon  condition,  that  if  he  RoIK  Abr. 
lys  4/.  yearly  out  of  the  land  to  the  wife  o£  the  devifor  for  heif  46r. 
Fe  ;  adding  over  and  above,  that  his  full  intent  and  will  was,  u)%Ji\f^ 
tat  (he  (hould  be  yearly  paid  the  faid  rent  accor4ingly ;  the  de-  man  devifea 
fee  ought  to  pay  this  rent  to  his  wife  (i)  at  his  peril,  widiout  **?^y®  ^*» 
ly  demand  of  the  wife  j  othcrwifc  the  condition  is  broken.  fo  iong'as  ' 

•  (ball  be  eflc£bually  ready  to  demife  It  to  his  heir  at  50/.  paid  yearly,  when  (he  fiiall  .lot  dwell  on  it 
Irlcif  i  yet  if  ihe  goe»and  lives  at  another  place^  the  condition  is  not  broken  without  a  tender  and  n- 
tfai  to  leaie.     Moor,  626.  pi.  860. 

If  j1.  conveys  lands  to  B,  in  tail,  upon  condition  that  B,,  and  Poph.  xoi. 
be  heirs  of  his  body,  (hall  pay  to  the  daughter  of  A.  200/.,  or 
)  much  thereof  as  Aiall  be  unpaid  at  the  death  of  ji.f  according 
E>  the  intent  of  the  will  of  ^.,  and  after  A.  by  will  devifes  to  his 
laughter  200/.,  viz.  100/.  to  be  paid  that  day  twelve-month 
lext  after  his  death,  and  the  other  100 A  that  day  twelve-month 
icxt  after,  isfc,  and  dies }  B.  is  not  bound  to  pay  the  200/. 
rithout  demand ;  for  the  payment,  by  the  indenture,  is  referred 
0  be  according  to  the  will,  and  tne  200/.  was  devifed  as  a 
^acy»  which  ought  to  be  paid  upon  demand,  and  not  at  the 
teril  of  the  executor ;  and  therefore  the  nature  of  the  payment  i$ 
iltered  by  the  will. 

3.    What  (hall  be  a  Difpcnfation  therewith. 

If  a  leafe  for  years  be  made  upon  condition  not  to  alien  without  Co.  Lit. 
iccnce,   and  after  the  leflbr  licenfe  the  leflec  to  alien,  and  die  ^*«***  ^^ 
Jcfore  any  alienation,  yet  the  leflee  may  alien ;  for  the  death  of  ^^j/ 
he  leflbr  is  not  any  countermand  *,  for  this  was  executed  on  the 
>art  of  the  leflbr  as  mUch  as  it  could  be^ 

So,  if  a  man  leafes  land  upon  condition  that  the  leflee  fliall  not  RoIL  Abr. 
Jicn  the  land,  nor  any  part  thereof,  and  after  he  aliens  part,  with  47»- 
Ije  aflTcnt  of  the  leflbr,  he  may  after  alien  the  rcfidue  without  *  ^'  '*®'  ** 
lus  afl^nt )  for  all  the  condition  is  gone  by  this  \  for  it  cannot  be 
Cvided  or  apportioned. 

So,  if -^.  leafes  land  to  three,  upon  condition,  that  they,  or  4Co.i2o.a. 
*ny  of  them,  fliall  not  alien  without  licence  of  the  leflbr  j  and  cro^Ei!' 
iftcTwards  one  aHens  with  his  aflfent,  this  difcharges  all  the  con-  816.  RoU. 
iition  as  to  the  other  two.  Abr.  471. 

'  If  (c)  leflee  for  years  hath  execution  by  ei^t  of  a  moiety  of  the  Moor,  %%* 
^}  and  reverfion  againft  the  leflbr,  where  thq  leafe  is  upon  con-  P^7^  »<«- 
dition,  this  i$  a  fufpeuGon  of  all  die  condition  during  the  time  of  |c)^So  ifa 

y  oii.  I.  u  tt  tb« 


6si  tfonoittontf. 

Anngerbttii  the  extent ;  and  though  but  a  moietj  of  die  rest  is  exkadd^jci 
czecoUonbj  ^^  entire  condition  is  fnfpended. 

MooTy  71.  pi.  19^    Dale  7»»    MooTi  91.  wad  vide  4  Leon.  iS. 

ft  Co.  59.  If  a  man  make»  a  feofiment  in  fee  upon  cofi£tion  to  te-oM 
•djudfed.     jtnd  the  feoffor  after  difleifes  tHc  feofFee,  and  leafes  6r  foq 

this  is  a  dKpenfation  with  the  condition  duriog  the  tenn. 
Cio.  £fic.        If  a  man  leafes -for  yearsj  upon  condition  to  be  perfonBodci 
JJj-  the  part  of  the  Icflbr,  and  before  the  time  of  the  pCTfonnaattd 

S.  a* ''  '  ^^  condition  he  leafes  to  a  ftranger  for  years,,  by  indentBre,  di 

condition  is  not  fufpended  or  deftroyed,  but  may  (k  pedbnad 

notwithftanding ;  for  it  is  an  eftoppel  only  between  die  IcBor  ol 

the  fecond  leffee. 
Cro.  iKf •         But  if  a  man  makes  a  feo&ment  upon  fuch  condidoD,  ffli 
665.  ftr      jifi^j.  levies  a  fine  to  a  ftranger,  the  condition  Is  gone. 

Rou.  Abr.  If  a  condition  be  to  recorer  certain  land  of  J*  £•  ^  Ant« 
45>  to  enfeoff  another  who  is  party  to  the  obligation ;  if  he  to  wloB 

the  feoffment  is  to  be  made,  accept  a  feofiment  of  the  laod  bo- 
fore  any  recorery  had  by  the  other,  he  hath  difpcnfcd  tii  4c 
condition. 

4*  How  far  be,  wiio  enters  for  a  Condition  broken,  flaflbete« 

inftated  in  his  former  eftate. 

CaLlti^i.  It  is  laid  down  as  a  rule,  that  he  who  {u)  enters  for  a  cowfiboi 
^^•^^-  broken,  Qiall  be  in  of  the  fame(*)cftate  he  was  before;  i» 
^t!  therefore  fhall  avoid  all  mefne  charges  and  incumbrances. 

(tf )  He  that  will  take  advantage  of  a  condition,  maft  enter  if  be  can  ;  If  he  canoot,  be  s«t  ^ 
lor  a  freehold,  wbetlter  it  lie  in  grant  or  livery,  cannot  ceafe  by  cooditioft  witbaut  ■"'^  "  *JJ 
though  the  wofds  ife,  pravilb  that  if  he  da  not  pay,  Src.  that  then  the  eftate  Sbdl  ccife  and  k  *^'r 
ther  the  conveyance  weie  by  feoffinenty  bargain  and  fale*  or  dcvife,  &c-  Co.  Lit.  118.  rj*  |! 
mainder  is  granted  upon  condition,  and  after  the  panicalar  eftate  determines,  and  the  cy^*^ 

brolcen,  the  grantor  (hall  have  the  land  in  poflefiion.     %  RolL  Rep.  6o« A  cooditioa  « 

annexed  to  an  eftate,  ought  to  dcftroy  the  whole  eftats.    i  Co^  S6.  b.    6  Co.  4)0>  b. 

• 

«»  E.  3. 19.       As  if  a  feoffment  is  made  to  A*  upon  condition  for  tw 
Fita.  Con-    payment  of  certain  rent  to  re-enter,  and  A.  dies,  leaving  a  " 
^itiwi,  12.    ^£^^^  which  the  condition  is  broken  by  the  heir  oi  Ar^  thct 
RoU.  Abr.    (hall  re-enter,  and  defeat  tfic  title  ot  dower  that  acaBcd»i 
474»  wife  of  the  feofiee. 

Lit.  ^  3*5.       If  a  man  makes  a  feofiment,  gift,  or  Icafc,  refcning  rtfl^r 
Co.Lit»oi,  a  condition  that,  if  the  rent  be  bdiind,  it  Ihall  be  la^"^ 
*^*'  feoffor,  tsfc.  and  his  heirs  into  the  land  to  re-enter ;  in  thcfc  r 

if  the  rent  be  not  paid  according  to  the  deed,  the  fcofcror 
may  enter  into  the  lands,  and  hold  them  in  bis  ^"""^-y^j 
bccaufe  the  feoffment  or  leafe  was  not  abfolute,  but  dcfciw 
the  non-performance  of  the  condition,  ^  ^ 

tit.  §  j»7.  But  where  a  feoffment  is  made  of  land,  refcrving  '^f  jJC 
condition  that,  if  the  rent  be  behind,  it  ihaU  be  ^^^^Z 
feoffor  and  his  heirs  to  enter  and  hold  the  land,  and  take  tw  r^ 
fits  till  he  be  fatisfied  and  paid  the  rent  behind  j  *»»»*.  "J.' !J 
dition.abfolately  to  defeat  the  eftate;  but  the  fcoflbriflw^'jj' 
fhall,  lipon  his  entry,  only  hold  the  land  as  a  plcdg^i  ^^ 


luttitte  of  a  diftrefi,  till  the  rent  be  paid  him,  and  die  profits 
fhall  not  go  into  tfa^  account  of  the  rent,  but  fliall  be  applied  tp 
lilt  own  ufe,  that  by  fuch  perception  the  tenant  may  be  obliged 
^e  fooner  to  pay  the  arrears  of  rent. 

But  if  the  condition  had  been,  that,  if  the  rent  be  behind,  the  Co.L!t»o}: 
leflbr  (hall  re-enter,  and  take  the  profits  thereof  until  he  be  fatif- 
fied ;  there  the  profits  (hall  go  into  the  account  of  the  rent ;  and 
confequendy,  when  the  profits  received  are  equivalent  to  the  ar« 
rear  of  rent,  the  lefiee  may  re-enter,  and  hold  it  under  the 
former  leafe. 

And  though  part  of  the  rent  be  pdid  him  before  re-entry,  yet  Cro.  Jio** 
If  the  whole  be  not  fatisfied  he  may  enter  for  any  part  that  is  ar-  £!'*   ^^ 
Tear;  becaufe  die  condition  is  to  enforce  the  payment  of  the  whole    '^  *^^* 
rent ;  and  therefore  he  may  take  advantage  for  non-payment  of 
any  part  thereof. 

Leflee  for  life,  and  the  reverfioner,  join  In  a  feofiment  upon  Roll*  Abr^ 
condition  referved  to  the  leflee ;  if  he  enter  for  breach  thereof,.  ^7^ 
-diia  fliall  not  defeat  the  entire  eftate. 

If  a  man  feifed  of  lands  in  right  of  his  wife,  makes  a  feofiT-  Co.Lic.ics: 
jnent  in  fee  upon  condition,  and  dies ;  and  after  the  condition  is  ^*  33^*  b* 
broken,  and  the  heir  of  the  feoffor  enters  (a),  it  is  impoilible  he  3^^'  ^^  *• 
Ihould  have  the  fame  eftate  which  the  feoffor  had  at  the  time  of  («)  *So  if  « 
the  condition  made  ;  for  that  was  in  the  right  of  his  wife,  which  "«"  *"W 
vras  difiblved  with  the  coverture,  and  therefore  when  the  heir  hdr^n  th« 
liath  entered  for  the  condition  broken,  and  defeated  the  feoff-  part  of  hU 
inent,  his  eftate  vaniflieth,  and  prefentiy  the  eftate  is  vefted  in  ^^^» 

the  wife.  feoffment  In 

-fe  vpon  condition,  and  diu ;  the  heir  of  the  part  of  the  father,  who  11  heir  at  common  law,  ihall  enter 
for  the  condition  lirokea  j  but  the  heir  of  tlie  part  of  tiie  mother  ihail  enter  upon  Urn,  and  enjoy  thn 
luij.    Go,  Lit.  ti.  b. 

Vceflut  que  ufe  after  the  ftatute  of  i  iJ.  3.  r.  1.  and  before  the  C0.Lit.a04. 
ftatute  27  H.  8.  r*  10.  had  made  a  feoffment  in  fee  upon  condition,  f^  '^?;'33- 
and  had  after  entered  for  the  condition  broken,  though  at  the 
time  of  the  condition  made  he  had  but  a  bare  ufe,  yet  by  his 
feofiment  the  whole  eftate  and  right  being  devefted  out  of  the 
feofiees,  he  (hould  have  been  feifed  of  the  whole  eftate  in  the 
land.  • 

Tenant  in  fpecial  tail  hath  iffue  }  his  wife  dies,  and  he  makes  Co.  Ue. 
a  feofiment  in  fee  upon  condition  ;  the  iffue  dies  ;  the  condition  *^^  ■• 
is  broken  1  the  feoffor  re-enters  *,  he  fliall  be  only  tenant  in  tail 
after  poflibility  of  iffue  extin£t,  though  when  he  made  a  feoffs- 
ment  ne  had  an  eftate-tall. 

If  a  man  makes  a  gift  in  tail  to  A.^  the  remainder  to  A.  and  Co.  Lit. 
his  heirs,  upon  condition  that  he  fliall  not  alien ;  the  condition  is  ?^*'g '  ^ 
good,  as  to  reftrain  any  difcontinuance  of  the  eftate-tail,  but  as  ^lai  worda  ^ 
to  the  fee-fimple  it  is  void ' and  repugnant;  and  therefore  fome  thecondi* 
are  of  opinion  that  this  is  a  good  condition,  and  that  it  ihall  de-  ^^^"J*^ 
feat  the  alienation  {b)  for  the  eftate-tail  only,  and  leave  a  fee-  thcparticu- 

limple  m  the  alienee.  lar  eftjte,  or  to  the  remainder  only.    Co.  Lit.  130.  b. 

UU  2  If 
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Cro.  Eiis.         If  the  father  furrenders  copyhold  lands  to  the  ufe  of  the  fon  in 

f^^'J^'      fee,  'upon  condition  that  he  (hall  perform  certain  covenanta,  aad 

jttd|^«        ^j^^  f^^  ^£^^^  admittance  furrenders  to  the  ufe  of  A.  in  fee,  opoa 

condition  that  if  the  fon  pays  ten  pounds  the  furrender  fiiall  be 

void;  and  the  fon  pays  not  the  lo/.,  nor  performs  the  covenaiiti, 

and  the  father  enters,  and  diesfeifed,  and  the  lands  defcend  to  the 

fon,  yet  jti  cannot  enter  upon  him  ;  for  by  the  entry  of  the  father 

both  the  furrenders  were  defeated,  and  the  fon  may  confefs  and 

avoid  the  eftate  of  jf. 

Co.Uu  A  man  being  entitled  to  be  tenant  by  the  curtefy,  makes  a 

3^  ^         feoiTmen^  in  fee  upon  condition,  and  enters  for  the  condition 

broken,  and  then  his  wife  dies ;  he  (haQ  not  be  tenant  by  the 

curtefy  ;  for  though  the  eftate  given  by  the  feofiment  .was  ccn^ 

ditional,  yet  his  title  to  be  tenant  by  the  curtefy  was  abfoltttdy 

CXtin6):  by  the  feoflfinent. 

Co.  Lit.  Tenant  by  homage  anceftrel  makes  a  feofiment  in  fee  upon 

%o%.  a.  b«    condition,  and  enters  for  the  condition  broken :  it  ihall  not  be 

io\!^ii.  *^  holdcn  by  homage  anceftrel  again,  for  the  right  of  the  prefcrqv 

S02.  b.       tion  and  privity  of  eftate  were  interrupted  for  the  time  :  fo,  (a)  if 

(^)  ^^  1^'"  a  copyhold  efcheats  (*),  and  the  lord  makes  a  feoffment  in  fee 

ingtheentry  upon  condition. 

lor  tbe  cooditioD  brokcoy  the  feigBiorj  it  extind,  for  tint  wm  cxcidivdy  cstioft  hy  tbe  fuSaoL 

Co.  Lit*  30*  b» 

Co.Lit.aoA.  If  tenant  for  life  makes  a  feofiinent  iii  fee  upon  conditioD, 
R^  n'  Abr  ^"^  enters  for  the  condition  broken,  he  ihall  be  tenant  £or  life 
856.       *    Again*  ^^^  fubjeA  to  the  forfeiture  i  for  though  the  eftate  is  t^ 

duced,  yet  the  forfeiture  is  not  purged. 

4  Co.  S2.         If  the  conuzee  of  a  ftatute,  &r.,  or  he  that  hath  lands  till  fiich 

9  RoU.Abr.  n  fyg)  levied,  furrenders  to  the  reverfioner  upon  condidoHf  and 

^^^'  after  enters  for  the  condition  broken,  and  pextorms  the  firft  coq* 

dition,  he  (hall  not  hold  oVer  after  the  extent  incurred,  or  fuch 

time  as  the  money  might  have  been  levied. 

t  Co.  75.  b.      If  kiTee  for  life  or  years,  upon  condition  to  have  a  fee  if^  bfc. 

grants  his  eftate  upon  condition,  and  after  enters  for  the  ooiuli- 

tion  broken,  and  performs  the  firft  condition,  perhaps  the  fee 

will  accrue,  for  the  pofiibility  was  not  abfolutely  deftroycd  j  and 

when  he  enters  for  the  condition  broken,  he  is  in  of  his  dd 

eftate. 

Dy«r»344.i.      If  a  pfian  makes  a  feofiment  in  fee  of  a  manor  upon  conditiofl, 

c^Co*^8*'  ^^^  ^^^^  feoffee  grants  eftates  by  copy,  and  then  the  condition  is 

^o.     p.  a.  (jy^j^gjj^  ygj  jj^g  grants  by  copy  Qiall  ftand  good,  for  he  was  Aji- 

tivtus  dominus  pro  tempore^  and  the  copyholder  doth  not  claim  his 
eftate  out  of  the  lord's,  but  by  cuftom ;  and  if  the  grants  were 
made  after  the  condition  broken,  yet  it  is  all  one,  for  till  entry 
the  feofi^ee  hath  a  lawful  eftate,  and  the  feoffor  may  wave  the 
advantage  of  the  condition  broken:  but  if  a  leafe  be  made  of 
a  manor  for  years,  on  condition  to  be  void  upon  the  breach  of 
a  certain  condition,  and  the  condition  is  broken,  no  voluntary 
grants  made  afterwards  (hall  bind  the  leflbr,  becauie  the  eftate  of 
the  leiTee  is  void :  but  if  it  were  for  life,  &r.j  then  tbe  grants 
were  good*  5 
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(P)  Of  performing  the  Condition :  And  herein, 

I.    What  Perfons  may  perfonn  the  Condition. 

1 F  a  man  makes  a  feoffment  in  fee,  upon  condition  to  be  void  Lit.  ^  337* 

if  the  feoffor  pays  a  certain  fum  of  money  to  the  feoffee,  and  ^o.Liu 
the  feoffor  dies  before  payment,  his  heir  'cannot  pay  it,  becaufe 
the  time  of  payment  is  pad ;  for  the  condition  being  general,  if 
the  fcoflFor  pays,  ^r.,  it  is  as  much  as  to  fay,  if  the  feoffor  during 
his  life  pays. 

But  when  a  day  of  payment  is  limited,  and  the  feoffor  dies  Lit.  §  35/. 
before  the  day,  his  (^i)  heir  may  tender  the  money,  becaufe  the  Co.Lit.io8.- 
time  of  payment  was  not  paft  by  the  death  of  the  feoffor.  (tf)*So  may 

ills  executors  or  adminiftrators,  becaufe  they  reprefent  the  perfon  of  their  teftator*     Lit.  ^  337.    Co. 
lit.  208,  209.  a.    , 

y.  S.  having  iffuc  three  fons,  A,y  J?.,  and  C;  j1.  dying  in  his  Eq.  Abr. 
life-time,    having  iffuc  only  a  daughter  j  J-S.  devifed  certain  w^'.'°7\ 
lands  to  his  wife  for  life,  and  after  her  death  to  his  fon  C  and  Mark*.*" 
his  heirs ;  provided  that  if  B.  do,  within  three  months  after  the  t  Str.  229. 
death  of  my  wife,  pay  to  C,  his  executors  or  adminiftrators,  the  ?^S^.  ^  . 
fum  of  500/.,  then  the  faid  lands  (hall  come  to  my  fon  B.  and  ;  conditio^ 
his  heirs  ^  the  wife  lived  feveral  years,  and  during  her  life  B.  in  ftriancfa 
died,   leaving  J.  D.  his  heir,    who  not  being  heir  at  law  to  no^dbviS- 
the  teftator,  the  queftion  was.  Whether  he  could  now,  after  the  bie,  yet,  * 
death  of  the  wife,  perform  the  condition  ?     And  though  it  was  fince  the 
objeftcd,  that  this  being  a  condition  precedent,  and  merely  per-  f^f^^^^^l 
fonal  in  J?.,  who  had  neither  Jus  in  re,  nor  a  J  rem,  and  could  dcvifcemav 
{If)  not  therefore  devife,  rclcafe,  or  extinguifli  the  condition,  and  ta]«;e  beneSt 
confequently  that  his  heir  could  not  perform  it  after  his  death ;  ^Jj^^'^ic*'* 
yet  it  was  holden,  and  fo  decreed,  that  the  poflibility  of  perform-  conftruc- 
ing  this  condition  was  an  intereft  or  right,  oxfcintillajuris^  which  f'on»,  •^ 
vcfted  in  B.  himfdf,  and  confequently  fuch  right,  poffibility,  or  .]?/,Jj|g^t^* 
intered  defcended  on  his  heir,  and,  according  to  Littleton  fupra,  haverebafed 
may  be  performed  by  him.  .        ,. .       \r    * .  »    .7,f '*'°T. 

'         *  ^  guiflied  the  condition*    £q*  Abr.  Z07.  per  Lord  Chanoelior* 

If  A.  mortgages  his  lands  to  Jff.,  upon  condition  that  if  A»  and  Co.  Lit 
C*  pay  20X.  at  a  day  to  jB.,  that  then  he  fhall  re-enter;  {c)  A.  ?A%^*j^^^ 
dies  before  the  day,  C.  may  pay  the  money,  tsTr.,  and  yet  the  let-  jje,  brforc  * 
ter  of  the  condition  is  not  perlormed.  the  day,  A,  may  pay  it.    Co.  Lit.  219. 

But  if  A.  had  been  living  at  the  day,  and  would  not  have  paid  Co.  Lit. 
the  money,  but  had  refufed  to  pay  it,  and  C.  had  tendered  it,  *»9«>. 
B,  might  have  refufed  it. 

If  A.  and  B.  levy  a  fine  to  the  ufe  of  A.  in  fee,  if  B.  does  not  Roll.  Abr. 
pay  ID/,  at  Michaelmas  after,  and  that  if  he  doth  then  pay  the  ^^J^ 
faid  10/.  that  then  it  (hall  be  to  the  ufe  of  A.  for  life,  and  after  ^^^^^"j^ 
to  B.  in  fee,  and  after  B.  dies  before  Mich.:  it  feems  the  heir  Crokeand 
of  J?,  may  pay  the  10/.,  for  this  is  not  more  perfonal,  being  the  }^  «*»•< 
payment  of  money,  than  in  the  cafe  of  Littleton  upon  a  mortgage.     fonJ*;  ^t 

BraniAftoa  and  Berldey  cmi*    Tones,  390.  S.  C.  and  the  court  divided  accordingly.    Winch.  103,  104. 
^  U  u  3  IX 
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it6.  ii8»  1x9.  with  tlM  tftMMOti  at  I«|e»  hot  no  jodpneiie ;  mdvUeCo.tk,tx>$.fitk^tkk 
may  pcrfbnn  it.  [After  covenant,  Co  ibuid  iefed  to  the  ufe  of  ^.  and  his  hdo,  wth  pmrife  if ai. 
cation  on  payment  to  il*  and  haa  afifna j  ff»  dks^  he  aoay  tender  to  the  heir|  »d  inaltt.  iSi£i 
cafe,  Lpj.  55.  b.    HaL  MSS.] 

Fob.  iSs*        If  a  man  devifes  land  to  his  daughter  at  her  age  of  eif^ 

^l^^l^  6   7^^>  ^^^  ^^  ^  ^^^*  ^^  ^'^^  ^  profits  to  her  own  de 

s.  c.  adf  *  till  his  daughter  comes  to  eighteen,   provided  fhe  keep  wi 

jii9£e4»        bring  up  his  daughter  at  fchool,  &c.f  and  dies;  and  die  liie 

marries  again,  and  dies ;  the  intereft  in  the  lands  accrues  to  Ae 

hufband ;  for  the  keeping  and  education  of  the  child  is  not  ci 

fuch  particular  pririty,  but  it  may  be  effectually  pofennei  b; 

another. 

49  IE.  3*  If  two  are  infeoffed  to  re-infeoff,  if  one  refufes  to  rMiifed!^ 

K^L^br«    ^^  Other  cannot  perform  the  condition  by  a  feofiinent  of  dx 

411.  s.a   whole. 

aH*f.3.  b.  If  the  condition  of  an  obligation  be  to  pay  a  leis  fomjif 
**"'  s  *c  ^^'^  "!7  ^^"^*^^»  '^y  ""^y  command,  tenders  it  to  the  obligee,  di 
^J'Vif  •  isfufficient. 

Ibuser  tenders  for^  and  by  the  ailent  of  an  infant  above  ibarteen.     Moor,  222.  pi.  137.  fir  Cvia. 

Ut.  %  3H*  If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  spot 
A*^-k"**  condition  to  be  void  upon  payment  of  nu>ney  by  the  fecrifo  itt 
s.  P/th3*  day,  if  a  ftranger  of  his  own  head  tenders  the  money,  the  feofe 
tcndr*«a  for  is  not  bound  to  reccive  it. 

ni  icfoot. 

Leon.  t4.  agreed  ferCmritm,     Moor,  222.  pi.  3.  6z.  admitted^  Cmriam*    Cm.  £Gz«  ijS*  tsdlf 

Co4^c  to  be  acjouTiicd.    Own,  34.  S.P.  ftr  Coke. 

Co-Ut.ic^.  But  if  the  feoffee  accepteth  it,  this  is  a  good  fatisfadion,  3ai 
K  2c;.  ni    ^]^^  mortgagor  or  his  heirs,  agreeing  thereto  afterwards,  may  ifr 

enter,  but  the  mortgagor  may  difagrec  thereto  if  he  will. 
(f^  Co.  Lit.       Guardian  (5)  in  focage,  or  by  knight-fcrvice,  may  upon  fuci 
v?«ktn  a  3  °^°^^fi^S^  tcndcT  mouey  in  the  name  of  the  (c)  heir. 

Ai^w'ck,  S.  P.  t  Leon.  34.  agreed  prr  Crriam  ;  bot  it  bein^  found  that  die  tender  ms  aside  hj  b 
jnc^ther,  and  thjt  he  mas  «::hin  igc  gtnerall},  it  ^ins  prefumed  he  was  above  fourteen)  and  ootof  ^ 
Cttit^ij.*  Ow^r.,  i;7«  asreedy  but  found  as  bcfbit.  Moor,  222>  pi.  361.  admitted /«r Ct^Mr;  >< 
iFcHiRd  I  he  mother  w«s  00:  guardian  in  focage.  Owen,  34*  S.  C.  cited  to  have  been  a^odlgtir  ^ 
tKe  (Rider  of  the  mother  vas  not  good,  becaufe  it  did  not  appear  within  the  veidid  of  wbac  ^  l^ 
iarin:  va».  (.-)  But  it  the  heir  be  an  idiot^  a  Ibanger  of  bis  own  head  may  tender  the  mooejr  fo  ^ 
Co.  Lit.  206.  U 

L:t.  ^  336.      If  jf.  infeofis  B.,  upon  condition  that  B.  (hall  pay  money  2t  2 
^^^  ^       ^^^^  ^^^  ^'  before  the  day  enfcofis  C,  now  C.  hath  an  tBioA 
5V0  <:«.b.  ^  ^^  condition,  and  may  tender  the  money  at  the  dajr  for  tk 
s.  p.  cttvd.    fafeguard  of  his  cftate. 
Lit.  ^  ?T&       And  fo  alfo  may  B*^  being  party  and  privy  to  the  comHA^ 

2.    To  whom  the  G>ndition  is  to  be  performed. 

Co.L;t.  If  a  man  bargains  and  fells  lands,  with  a  prov^Of  tbtHtv 

\IX  ^u^  ^*^"'*Vr,  before  fuch  a  day,  pay  fo  much  money  U  the  wrt^i '"' 

I  Co*  90.'     l^^^irs  or  alTigns,  that  the  (ale  fliall  be  void  ;  the  vendee  befcff  ^ 

day  mokes  his  executors,  and  dies,  and  die  vendor  ^cndflsw 

money  to  the  executors,  this  is  not  good,  becanfe  the  ^ 
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mu&  be  underftood  to  be  afligns  of  the  land  in  its  primary 
Eld  original  6gnification ;  and  where  there  is  an  exprels  provt- 
oiit  to  whom  the  tender  and  payment  is  to  be  made,  the  execu- 
>r  is  excluded ;  for  txpreffumfadt  cejfare  taciturn  *•  *  See  iMfi-M. 

But  if  a  man  makes  a  feoffment  in  fee,  upon  condition  that  CoXImio. 
acy«j^^  (hall  pay  ao/.  to  the  ^^j^,  his  heirs  or  affigns^  here  S^^9^»97* 
lie  primary  fignincation  of  the  word  aJSgni  fails,  becaufe  there 
ah  be  no  alCgnment  of  the  land  of  which  he  hath  enfeoffed  an* 
ther ;  and  fince  the  original  fenfe  of  the  word  fails,  left  it  ihould 
c  whoUj  iniignificant,  the  fecondary  fenfe  of  the  word  is  to  be 
aken,  viz,  the  aflignees  in  law,  which  the  executors  are  quoad 
he  perfonal  eftate ;  and  therefore  the  payment  is  good  either  to 
he  executor  or  heir. 

If  the  condition  be  to  pay  the  money  to  thtji^eey  his  heirs  or  5  Co.  o6* 
li&gns,  and  he  make  a  feoffxnent  over,  it  is  in  the  eieJHon  of  ^<**  ^^** 
he  feoffor  to  pay  the  money  to  the  firft  or  fecond  feoffee,  be-  M^^^yoa, 
:aufe  by  the  words  he  may  pay  it  either  to  him  or  the  afiignee  :  pL  980. 
b  if  the  firft  feoffee  dies,  in  this  cafe  he  may  pay  it  to  his  p'^^jf'  '^7* 
a)  heir,  or  the  affignec  for  the  fame  rcafon ;  nor  is  he  obliged  to  (j)*if  *^' 
:ake  notice  of  the  validity  of  the  fecond  feoffment,  to  which  he  condition  be 

latecuton  or  affigos,  ao4  the  feoffee  makes  his  (bns  executors,  and  dies,  a^d  admiAiftratioQ  is  com* 
fnitced  during  their  minority,  it  is  the  fafeft  way  to  pay  the  money  to  the  exccutois,  or  one  of  them« 
for  the  admioiftrator  is  but  a  bailiff  to  them.     3  Leon.  10  3  • 

If  a  man  makes  a  feoffment  in  fee  by  way  of  mortgage,  upon  Lit.  ^339. 
condition  to  be  void  upon  payment  of  the  money  by  the  feoffor  ^®*  ^^ 
ht  a  day,  if  the  feoffi:e  dies  before  the  day,   the  money  fhall  ^* for  this 
be  paid  to  the  executors,  and  not  to  the  heirs  of  the  feoffee,  be-  tUie  Jifwr- 
caufe  it  (hall  be  intended  the  eftate  was  made  by  reafon  of  i^'* 
the  loan  of  the  money,  or  for  fome  other  duty. 

But  if  the  condition  be,  that  if  the  feoffor  pays,  ^c.  to  the  Lit.  ^339. 
[eoCke  or  his  heirs,  if  he  dies  before  the  daj^,  the  payment  ought  J^%^ca**^' 
to  be  made  to  his  heir,  and  not  to  his  executors;  tor  de/ignatio  Browol.66.* 
umus  efl  excluSo  alterius.  S.  P.  ad« 

•^  -^  judged. 

If  the  condition  of  an  obligation  be  to  pay  to/,  per  annum^  Heti.  115. 

after  the  death  of  the  obligee,  to  the  executors  of  the  obligee,  ^***  ^*P* 

for  the  ufe  of  his  children,  and  he  die  without  making  any  exe-  pirthisvi 

cutors,  the  money  (hall  be  paid  to  his  adminiftrators.  RoJt  Abr. 

916. 

If  A.  pawns  a  jewel  to  B.  for  25  /.,  but  no  certain  time  is  ap-  Cro.  jac. 

|K)intcd  tor  the  redemption  thereof,  and  after  B.  being  fick,  his  "rJJj^j^^J^^ 

•wife  in  his  prefence,  and  with  his  aflcnt,  delivers  it  to  C,  and  J^^  ^  ' 

B.  dies;  the  money  muft  be  paid  to  the  executors  of  5.,  and  not  Davis, ad- 

to  C,  becaufe  by  the  delivery  of  the  feme,  with  the  aflcnt  of  the  }^\f^'^^ 

baron,  there  pafled  no  intereft,  but  a  cuftody  only.  s.a  ad- * 

judged  ;  and  fiud,  it  would  be  fo  even  if  he  delivered  over  upon  a  confideration ;  and  that  h  was  not 


Uu4  If 
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Koiu  AVr.  If  the  condition  be  to  leafe  certain  lands  for  dine  Im  tt 
42^1.  RoO,  ^^  obligee  or  his  affigns ;  and  after  the  obligee  demand  a  Ue 
sBuift.  1 68t  to  be  made  to  three  ftrangers  for  their  lives»  he  ought  to  snk 
Bridg.59.  it  them  accordingly,  othcrwife  the  condition  b  broken;  fcr 
S.C.  aad     l^^^c^  by  the  word  ajftgns^  is  intended  ajfigns  hj  mnmabm^  foriie 

cannot  have  other  afligns,  inalmuch  as  the  eitate  is  not  affigiuUe 

before  he  hath  it. 
Hcti.  ii5»        [If  the  condition  of  an  obligation  be  to  pay  lo/.  per  amJas 
Lit.  Rep.      ^g  death  of  the  obligee,  to  the  executors  of  the  obligee,  fbrtle 
^  *  ufe  of  his  children,  and  he  die  without  making  any  ezectttfii3)dE 

money  (hall  be  paid  to  his  adminiftrators.] 
Eoll.  Abr.        If  a  man  be  bound  in  ao/.,  upon  condition  to  pay  loL  to  fad 
4»i.   Peafe  perfon  as  the  obligee  ihall  name   by  his  laft  will,  and  a&r 
maQV!^*'     *^^  obligee  name  no  perfon  by  his  will,  the  obligor  is  not  hosd 
Me^d/Hob.  to  pay  it  to  his  executors,  becaufe  the  condition  hadi  refeiaiceto 

9.  Godb.    jjj^  nomination. 
191.  s.c.     •  ^ 

adjudged  ;  and  per  Coke,  there  b  a  diverBty  where  the  condition  is  to  pcf  io/«  to  the  ifligaK  arts 

obtigee,  and  where  to  the  obligee  or  his  afligns  j  for  in  the  laft  cafe,  it  vcfts  as  a  doty  is  tkoUl^ 

and  Ihall  go  to  his  eiecutors.     Moor,  S55.  S.C.  adjudged.     [Tht  conufeeof  1  fiocldbttdt 

conufor  for  99  years,  with  condition,  if  the  leiTee  pays  to  Sm  leilor,  hit  heifs  and  affigas,  ifatf  ^<^ 

limited  to  the  conuiee  and  his  hcin,  by  fn  indenture,  Aould  ceale  :  the  ieflbr  dies.    loH  Nfltti^ 

was  of  cvpinion,  that  the  ufes  iho6ld  not  ceafe  by  payment  to  the  adminiftracor  of  the  kSx,  ^'^^ 

may  be  an  aiiignee  in  deed  as  here,     nth  May  1679.  S^'  Andrew  Young.  Ldrd  Nottingbffi's  MS)* 

notes.— Upon  a  fine,  the  ufe  of  land  waa  linited  to  ^.  for  So  yean,  with  a  power  to  >£  an^  &ii>M 

to  make  leafes  for  three  litcs,  to  commeoce  after  the  determina,tiofi  of  that  term.    J-  z&pt^f^^ 

J<.\  B.  died,  having  made  his  will,  and  appointed  C.  his  ezecator.  C.  affigned  over  to  D.;  />•  of*' 

fuAnce  of  the  power,  made  a  leale  for  life.    The  queftion  wai,  whether  D.  vna  fucb  u  "^^J^^ 

as  to  hare  power  to  make  this  leafe ;  or,  whether  it  fhould  extend  only  to  the  inuncdistt  lipg 

of  j1.  }    The  doobt  in  this  cafe  was  the  greater,  as  there  had  been  a  defcent  opoa  m  aeeiOr<  nt 

cjSc  of  Peafe  and  Stilenun  was  cited,  where  it  was  laid,  that  an  executor  or  admifliflnt«^^^ 

\n  Tome  cafc5,  be  fiid  m  be  a  fpecial  aiOignee.     But  all  the^court  feeoaed  to  incline  to  the  cmtiarii  w 

that  £>•  ihould  be  called  an  aCignee,  well  enough  for  the  porpofe  of  making  the  leafcs  in  Jtxte  '^ 

tti^t  lb  ihoQid  any  perfon  who  came  m  the  eftate  under  the  firil  Idfee,  though  there  ftould  be  imj 

raefne  aCignments.     And  afterwarda»  in  the  Michaelmaa  term  following,  jodgment  mu  {!*>  ^ 

coidin^ly.    Howe  T.Whitebmcky  1  Freem.  476.     Co.  Lit.«io.  a«  notei*  jjthedit.] 

<Co.9r.         If  ^.  fcifed  in  fee  by  indenture  enrolled,  coTcnants  widiJ^ 
tcjB.  55*.    ttat  if  B.  pays  to  ^.,  his  heirs  or  affigns,  400/.  at  a  day,  tte 

then  J.  and  his  heirs  (hall  ftand  feifed  to  the  ufe  of  B.  and  iu 

heirs  ;  and  j1.  devifes  to  hb  wife  during  the  minority  of  Ksw*! 

and  dies ;  the  money  fliall  not  be  paid  to  the  wife,  forihcisfl* 

aflignec  ;  the  reverfion  being  in  the  heirs  of  ji.  ,. 

5  Co,  97.         But  if  J.  had  made  a  leafe  for  life,  the  remainder  to  aflrtW 

in  fee,  tlie  Icflee  for  life  had  been  an  affignee.  ^. 

50^9;.  a.       And  it  was  faid,  that  if -^,  had  conveyed  over  his  ^^^^ 

in  part,  yet  fo  long  as  A,  had  any  part  remaining,  the  tewtf 

cujjht  to  be  made  to  him. 
4ir.  t  15.       If  the  condition  of  an  obligation  be  to  pay  10/.,  W^'i^^* 
u.    Rc-J.      a  good  performance  if  he  pays  it  to  his  {a)  deputy. 

y    .;  ^vnd  W4S  c  raitlonci  for  the  delivery  of  forty  pair  of  ihoe»  at  BiJ^oamr^ntp,  ^ 
r\wv±,   to  y.  S,  a   c.a.raon  carrier,  f»r  tht  ufe  of  the  obligee,  and  J-S.  did  not  ^^^^ 
\yuV  *\  the  mori^,  buc  chc  ^.bl'Sior  iclUcred  them  to  his  porter;  and  if  was  adjodged  »  ?°*' •  ..^^ 
J'  v\\  tor  ri  at  ihc  utlivxry  to  the  man  was  a  dclirciy  to  the  mafta,  within  the  mtcnt  of  ti*  *»* 
«  Mcvl.  tea. 

If 


J 
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If  the  condition  of  an  obligation  is  to  pay  ao/.  to  die  oUigeCi  Moor,  6S« 
and  other  the  pariihionera  of  i>.«  it  la)  may  be  paid  to  any  two  ^  '^3; 

of  them.  ^.::sr 

cion  it  to  paj  money  to  baron  wad  femej  it  nuj  be  pleaded  to  haTc  been  paid  to  tfa«  baron  oatj^ 
Conlf.  73*  aad  vidt  %  Sid.  41* 

t 

3*  At  what  Time  it  may  be  performed. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  Lit. }  jsr* 
feoffor  upon  payment  of  fuch  a  fum  of  monej  to  the  feoffee  Co.Lit,aoS» 
without  limitation  of  time  (hould  re-enter,  the  leofibr  hath  time 
during  Hfe  to  pay  the  money  to  the  feoffee  during  his  life  \  but  if 
either  die  before  that  time  is  elapfed,  which  is  fet  by  the  parties 
for  the  performance  of  the  condition,  the  feoffment  is  ablolute : 
but  if  the  payment  were  to  be  made  to  the  feoffee,  his  heirs  os 
executors,  then  the  feoffor  hath  time  during  life. 

But  if  che  condition  be,  that  the  feoffee  (hall  pay  money  to  2  And.  7^1 
the  feoffor,  it  muft  be  paid  in  convenient  time,  for  it  is  not 
reafonable  the  feoffee  Ibould  have  the  benefit  of  the  land  without 
payment. 

If  the  condition  of  an  obligation  be  to  do  a  local  9i6t  to  the  Co.  Lie. 
obligee,  to  which  the 'concurrence  of  the  obligor  and  obligee  is  *®^*  *»• 
ncceffary,  as  to  make  a  feoffment,  &V.,  (no  time  being  limited)  ^^•3^-«w' 
th>s  obligor  hath  time  during  his  life  to  perform  itj  if  not  haftened 
by  requeft. 

But  though  the  condition  is  local,  yet  if  it  may  be  performed  Co.  Ut. 
for  the  benefit  of  the  obligee  in  his  aofence,  as  the  acknowledge  *^  *• 
ment  of  fatisfadion  upon  record,  ^r.,  it  ought  to  be  done  in  Himi.^^o.  * 
convenient  time.  s.  c.  and  s.p.  cited. 

When  by  the  condition  the  obligor,  feoffor,  feoffee,  or  ftranger,  Co.Lit.ioS. 
arc  to  do  a  fole  (b)  z€t  or  labour,  as  to  go  to  Rome^  (^c.^  they  \.^'.  ^ 
(hall  have  time  during  life,  and  cannot  be  haftened  by  requeft.       [„ lio  man. 

ser  ooncernf  the  obligee,  feoffor.  Sec.  nor  is  for  their  benefit.    6  Co.  ^i»  a«  b.    Leon.  125* 

The  Lord  Clifford  held  &r.  in  capite,  and  the  king  liipenfed  him  Co.Lit.201. 
to  alien  to  B.  and  C,  fo  that  they  fliould  give  the  fame  to  my  »  ^*  ^9^^ 
Lord  Clifford  and  the  heirs  of  his  body,  the  remainder  over ;  and    *    *  ^^ 
the  Lord  Clifford^  according  to  the  licence,  enfeoffed  B.  and  C, 
and  before  any  re-conveyance  the  Lord  Clifford  died  ;  and  it  was 
adjudged  his  heir  might  enter ;    for  if  they  (hould  make  the 
eftate  to  the  iffue  of  the  Lord  Clifford^  the  king  might  feize  for 
want  of  a  licence,  and  that  in  deniult  of  the  feoffees. 

When  the  a£l,  by  the  condition  of  an  obligation  to  be  done  to  ^  Co.  jt. 
the  obligee,  is  of  its  own  nature  tranfitory,  as  payment  of  mo-  Co.Lii.apS, 
ney,  delivery  of  charters,  and  the  like,  and  no  time  limited,  vL*^*^* 
U  ought  to  be  performed  in  {c)  convenient  time.  s.  c.  and 

fcveral  cafes  there  cited  to  this  purpoft^ 

So,  if  the  condition  of  an  obligation  be  to  pay  a  Icfs  fum,  and  RolL^br. 
no  day  of  payment  limited,  h^  ought  to  pay  it  prefent|y,  fcilicetj  ^'   ^ 
within  a  convenient  time,  **  ^  * 

If 
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MiAlr.  ^  If  tbe  condition  of  an  obli|;ation  be  to  pay  1  €Mai  fia  to 
4y^t^0^  ftranger,  without  limiting  any  time^  this o«^ tobedov'" 
■Biiiriii^      conTcnient  time. 

^■«,  in  coflvoucnt  dint  to  afliiic  the  land  fer  the  matntainaacc  of  a  ttooi,  mk  AeMte  Ai 
iK  ia  eight  yun,  Co.  S5.  h.  it  was  adjudged  a  brcach« 

ftoB.Ahr.         If  the  condition  of  w  obligation  be  tp  pay  lb  mad  0(1 

liuai*^^  ftrangCT  fuch  a  day;  if  he  pays  it  before  the  day,  (H)  Ablj 

o*.  Cm.  n  good  performance,  (c)  becauie  payment  bdbie  coouiBi  pf* 

st4.  Cra.  ment  at  the  day. 

iiooc,  )67.  pi.  50a.  and  i-iJt  %  Sid.  78.  (c)  And  v^onfihrit  ad  Jiem,  fiich  ptfaiearaif  fe^ 
iat^ki^nce.  Moiir,  167.  Cfo.£lis.  14a*  And.  198,  SaT.96.  0«eoy45.  Dyeryua*  GA* 
M«Qt»  47*  ^«4saL 

m&xwMUSo.      [But  after  a  breach  the  defendant  cannot  plead  hbbdiigica^ 
1  Sist.  444.    ^Q  pg^ .  23^  where  in  debt  on  a  bond,  conditioned  to  fave  a  pdk 
m  kck  6u.  harmlefs  concerning  a  baftard  child,  which  the  defendant  wa 
#19.  Ri-    forced  to  father,  he  pleads  mn  damns ficat.;  the  plamtifi  Rp^i 
jj^^^'      that  the  child  was  ready  to  ftarve,  and  that  therefore  Acy  pit 
Sot  4Aaa.    out  to  nurfe,  which  coil  them  4/.;  defendant  rejoins  that  hem 
€.16.  ^la.  ready  to  re*pay  the  money,  and  fave  the  j>ariQi  haraik^;  apoi 
this  they  demurred,  and  had  judgment,  becaufe  the  rejoioder  is 
a  departure ;  for  the  defendant  ought  to  hare  taken  iffue  spa 
the  child's  being  ready  to  ftarve  ;  for  if  the  plaiotifi  were  ood 
at  expence  about  the  child,  and  were  actually  damnified,  dtedt 
iendant's  being  ready  to  pay  the  money  will  not  fave  the  coali- 
tion of  the  bond.3 
JtoA.  Ahr.        If  a  devife  be  to  ^.,  upon  condition  that  he  pays  die  debts  a^ 
45r^  the  teftator,  he  muft  pay  them  in  a  convenient  time,  otherfifc 

the  condition  is  broken }  but  where  lands  are  devifed  to  be  ^ 
for  that  puipofe,  the  devifee  is  not  obliged  to  pay  the  dcbcs  be- 
fore he  can  find  a  purchafer  for  the  lands. 
»Ca  yt.        HA*  conveys  a  manor,  to  which  an  advowfon  Is  appeod- 

*^»^!I!?r"  *"^*  ^  y^  *•  ^"  ^^^»  ^P^"  condition  that  J.  S.  (hall  it-gnmt  ih 
a  And!  69,  advowfon  to  A.  for  his  life,  and  if  it  happens  not  to  be  wid  a 
Moor,  47a.  his  life,  then  one  turn  to  his  executors;  though  in  this  cafe 
S.C.  Co,  j^  5^  jjj^  ^  jjjg  ijfg  ^^  re-grant  it,  if  he  be  not  haftcncd  by  l^ 
**'  ****  queft,  and  the  church  do  not  become  void  in  the  mean  doe, 
yet  if  the  church  become  void  during  his  life,  before  anj  i^ 
qucft,  the  condition  is  broken,  becaufe  the  feofiec  cannot  h** 
all  the  eflFeft  which  was  intended  him  by  the  re-grant,  wlick 
^*as  to  have  all  the  prefentations  during  his  life. 

If  A.  enfeoffs  B.  the  firft  of  Maj^  upon  condition  Aat  k 
(hall  grant  to  A.  an  annuity  or  rent  during  his  life,  pf^l* 
yearly  at  Michaelmas^  and  the  Annunciation  \  in  thb  cafe  the 
feoffee  hath  not  time  to  do  it  during  his  life,  but  he  o^^  ^ 
^j\  whcio  Jq  jt  (J)  before  the  firft  of  the  faid  feafts,  for  othcrwife^f.  cw 
"^iVsxTf*^  "0^  have  all  the  advantage  of  the  rent  intended  him  bj  thccofl- 
>N  u.'s  ha    dition* 

^ .%  «MiW  JuiU^d  h^s  Uicj  if  it  To  long  contioaes  «  KTedloOi  if  he  be  not  hafteaed  bjr  WfpA  ^^^ 
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[f  an  obligor  or  feoflee  be»  by  force  of  the  condition  of  a  0:hkMt. 
ad  or  feoffracnty  to  pay  money,  or  make  a  feoffincnt  to  a  ('')  ^"^^ 
ftnger,  they  muft  do  it  prefently,  and  (^r)  muft  give  notice  to  ^'S^'tite 
I  ftrangcr,  and  they  (hall  not  fave  the  condition  by  making  a  perfomed 
idcr  thereof,  if  the  other  refufes  to  accept  of  it,  for  where  one  ^^^J^ 
dertakes  to  do  an  aft  to  a  ftranger,  he  muft  at  his  peril  take  ^^^/tm 
re  of  the  performance  of  it.  it  to'taloQ 

advantage 
the  breach  of  the  coaditioD,  the  ftofiee  ii  not  bound  to  do  it  bcAie  rqoeft.     HolL  Abr.  41a. 

If  jf.  be  boand  to  B.  that  C.  ihall  infcoff  2>.,  C.  has  dme  Co.  Ue. 
iring  his  life  to  do  it,  unlcfs  he  be  haftcned  by  requeft  j  and  *°'-  *»• 
C.  make  a  tender  thereof,  and  D.  rcfufc,  the  oond  is  faved ;  l^[  ^J^ 
r  the  obligor  undertakes  not  to  do  any  a£fc  himfelf,  but  his  Perh.  756. 
tent  is  to  engage  for  the  readinefs  of  a  ftranger  to  do  an  aft  f*^*  * 

another  who  (hall  be  intended  to  be  a  friend  of  the  obligee,  i^Vewl 
id  under  his  influence;  but  in  the  faid  cafe  if  the  condition  uyhelaww 
ete,  that  C  fliould  enfeoff  jD.  on  fuch  a  day,  C.  muft  feek  D. 
id  give  him  notice  thereof,  and  requeft  him  to  be  on  the  land 
:  the  day. 

If  the  condition  be  to  make  a  gift  in  tail  to  the  feoffor,  the  re-  Co.  Lit. 
Udnder  to  a  ftranger  in  fee ;  the  feoffee  has  time  during  his  life  ^'9-  ^ 
I  do  it,  becaufe  the  feoffor,  who  is  party  and  privy  to  the  con« 
idon,  is  to  take  the  firft  eftate. 

If  a  feoffment  be  upon  condition  to  re-enfeoff  the  feoflfbr  and  Roll.  Abr. 
is  wife,  he  (b)  ought  to  do  it  upon  requeft.  439- 

6  Co*  jt« 

f)  Bot  if  not  baftened  by  reqaeft,  he  hath  time  doring  his  life,  becaufe  the  feoffor^  who  it  privy  ti 
M  oonditioiiy  is  to  take  jointly  with  her.  Co.  IJt.  2 1 9.  Hetl*  59.  But  if  the  baron  diet^  the  l^jflT- 
leot  moft  be  made  to  the  wi&  without  requeft*    Hed.  56. 

If  the  condition  of  an  obligadon  be,   that  whereas  ^«  the  %  Co.  3. 
obligor  hath  conveyed  lands  to  B.  the  obligee,  if  ji.  the  obligor,  *^^^"« 
tod  C.  his  fon,  fliall  do  all  a£ts  and  devices  for  the  better  affur-  ^|^,  J^/ 
ince  of  thefe  lands  to  jB.,  which  (hall  be  devifcd  by  B,  or  his  S.C. 
x>unfel,  then  the  obligation  ihall  be  void ;  and  after  B.  devifes 
ind  tenders  a  releafe  to  be  fealed  by  ji.  and  C,  his  fon,  and  A. 
nrefently  feals,  but  C,  becaufe  he  was  not  lettered,  nor  could 
ead  it,  prays  B»  to  deliver  it  to  him,  to  (hew  to  fome  man 
earned  in  the  law,  who  may  inform  him  whether  it  was  ac- 
cording to  the  condition  ;  and  if  it  was  according  to  the  condi- 
tion, he  would  feal  it  s  diis  is  a  breach  of  the  condition,  be« 
atufe  he  did  not  require  the  writing  to  be  read  to  him,  and  he 
Rras  bound  to  take  conuzance  of  the  law,  whether  it  was  ac* 
cording  to  the  condition,  and  (hall  not  have  reafonable  time  to 
bew  the  writing  to  his  counfel  learned  in  the  law,  to  be  in* 
ftiuaed  by  them. 

If  the  condition  be  to  make  fuch  affurance,  istc.  to  the  obligee  Roll.  Abr. 
M  the  obligee  (hall  devife,  and  after  the  obligee  devifes  an  ^J^^^;^' 
mdcnturc,  (sfc,  and  tenders  it  to  him,  and  he  requires  time. to  »  And.  5*3. 
(hew  it  to  his  counfd,  to  be  advifed  thereupon,  which  is  denied  Moor,  xs»« 
10  him  i  yet  if  he  does  not  feal  it  {c)  prefently,  the  condition  is  ^/^y^^ 

broken, 


Yy  ^."■"..•rfp    tS   k  fO" 


2Zi*  ii^S)  zz^msce  zsd  aic- 

CTc^W  Arrii'-^,  fn'ikiBO' 

cur  sees  ^.  iL,  thrz  dke  obfipfioa 

'  die   z  zcazz'SC  <5c  sot  ^nr.arJ  js^ 

mint  rij:  zircri  afrsr  tic  ="a'i'"*£  of  die  oliS> 

III  .^prr  21  'scnrii  x  ^^*^^  f^Lrrjir  ir^nacc  wtlB 


-mursctzr   Trr-^irrr  ;  lac  i^c  oc.-ifT  wrrdsi  ««»« 


s  jTt:»".i  ir  :ic  r-.;  c  ^g  rrrreci"  ifi^r  ra^z^^ ;  if  i 
rnr.f-  BtT:  "ce  rr.iT  be  ir.s>.V  to  SLike  this  apcoKt 


t  • 


L^ci^&ejol  k,  UBt  he  ihall  not  k 


&sil  ke  aba  ^a&  irsz:7  ta^  (k  ib^ 


!{:«.   -»         !r  ^ly  J5mtT-"i?tt  ^  »  ga  a  tfrrg  ^rf,?n  a  ryfrpwi  nme,  tc  BBf 


icmsnL  X  :z<i  -i*r  ^ar  ct  •^ 


^i»  — -        ^  iroi  X  ^^z^^7s^:  a  tcaicr  be  maxie  <rf  the  inoDej  at « 

r^  '*--    T  jci*  2C  xrr  r^ric  jc  cix  cit  ipccincd  ia  the  condkioay  an^  «* 

It  ^  !^^  jnirzp*^^  rifiJr,  rrc  coodldcQ  is  Uved  for  citr,  and  tie  nMf^ 

«  ?  fc  -     P^^  ^^"^"-^  ^^  ^y  ^  ^  r^^^  appointed  till  the  laft  into  « 

*^  ?•  *  ^   :::;i  iir'*  y^-s  7  '^  ?▼  tze  cxpreis  kttcr  of  the  amditioiiy  the » 

^  "*  •'       ic"  ^  n:  re  roai  cc  the  diT  hvirfinrTrhr ;  nor  needs  there  ftcany 

3ir»  '^::z.h^  ifb=»Ai^  viihia  cocrenkiit  timey  bccanfc  fcj  "^ 

vms  zr  zzj£  zzcn^  bcch  parties  ought  to  acquiefce. 

i^flfc  ^  r.        1:  ziiZ  z-.zur-rr  c£  aa  ckigation  be,  to  dclWcr  to  the  cH«K 

•*  "^"^      TvrrTTT?  ^*i-rr:rs  ct  €C€a  the  tventy-ointh  ol  ft^uary  ^^j^ 

\r^vi%z  rifi  cirf,  ac<£  the  next  Ft^rmarf  hath  but  twcntj-€ij» 

^  -^  ic  J5  =cc  bcunvi  ro  dclircr  it  till  a  leap-year. 

.^  :f  m  cc.:c^OT  bear  date  the  ift  6i  Maj^  and  tkc  coofr 

•_»  *.-     rctt  »  -:  f-i^  »  firat  of  nsonqf  the  15th  day  of  *Mf  n«"  "" 

—       ~  -.urc,  ris  ii'i::  Lire  R;iaoo  to  tbe  day,  and  not  to  the  mon* 

*  \.  :  -~  i.  H  sr  ix  pinbte  the  i;th  day  of  31^  foUowing,  and  n**" 

^■'  th,  being  (*)  a  foitnigltt  «W 


*.--«~     *  ^^     ^  .^^^ 


••.» 

^f*-" 


c  »-«  ?^  "^  ^  «b:  17,  liK  Mrt  btti,  dntit  ftsuiti  1m  rdaJoo to Uie aii»^ 

So, 


I 


(JtohbttioniS.  €6g 

Soi  where  ^n  obligation  was  made  the  \  ^th  dzj  o{  November^  Ron.  Abr. 
and  the  condition  was  to  pay  5/.  the  21ft  of  November  following,  *♦*•  ^''^ 
and  5/.  the  20th  of  December  next  after,  it  was  holden,  that  the  ^i^oil  aw. 
firft  5/.  ought  to  be  paid  the  2ift  day  of  November  next  enfuing,  *5i«  S.C. 
and  that  it  referred  to  the  day,  and  not  to  the  month. 

But  it  hath  been  lately  adjudged,  that  a  bond  dated  12  May  Hitl.  sCcob 
M^ith  condition  to  pay  a  certain  fum  on  the  13th  oi May  next  ^  «*•*• 
following,  fhould  have  relation  to  the  month,  and  not  to  the  j^n^^ 
day;  for  it  is  faid,  the  month  following  as  well  as  the  day  fol- 
lowing, which  the  prcfent  month  cannot  be,  and  therefore  the 
'  money  not  payable  before  the  13th  of  May  come  twelve-month  % 
for  thefe  contra£lsare  to  be  con&ru.cd  fecuftdum  fubJeSam  maU'^ 
riam^  and  the  meaning  of  the  parties. 

If  a  man  enters  into  a  bill  obligatory,  for  the  payment  of  feveral  Co.  L7t  47. 
fums  of  money  at  {a)  feveral  days,  an  a£lion  of  debt  will  not  lie  *9^*  *>• 
till  the  laft  day  is  paft,  laS^'i**** 

CfO*  Jac.  505.  Cro.  Car.  a4T.  {a)  If  to  pay  20/.  la  manner  iuUowingy  ^ns.  10/.  atone  day,  mat 
jo/,  at  another  day,  debc  lies  not  till  after  the  laft  day,  becaufe  one  entire  duty ;  but  if  a  man  hifldt 
himfelf  to  pay  J,  5.  10/.  at  one  day,  and  jo/.  at  anodier  day,  after  the  firft  day  debt  lies  for  10 L  fce> 
caufe  it  is  in  itfelf  a  feveral  duty.  Owen,  42  [See  ace,  Coates  ▼.  Hewit,  i  Wilf.  So.  Rudder  ▼• 
Price,  I  H.  Bl.  547.]— —So  if  y^.  makes  a  brU  to  B,  for  the  payment  of  20A,  vias.  10/.,  ^r., 
and  hereby  covenants  and  grants  with  B,  that  if  he  makes  default  in  either  of  the  faid  payments,  that 
he  will  then  pay  what  of  the  whole  iball  be  unpaid  ;  after  default  of  the  firft  day,  debt  lies  for  the 
trhole*    I.eoJi«  20S.  adjudged. 

SOf  upon  a  contract,  debt  lies  not  till  all  the  days  of  payment  co.  Lit» 
are  pad)   for  where  there  is  but  {b)  one  contract  tlicre  can  292. 
be  but  one  debt,  and  confequently  but  one  a£tion  of  debt  for  the  |^^*  *^ 
recovery  of  it.  5  Co^li. 

S.  p.  (h\  But  if  a  recognizance  be  to  pay  monsy  at  five  feveral  days,  after  the  firft  day  of  paymcot 
execution  liei  for  the  fum  that  then  ought  to  be  paid  \  for  it  is  in  the  nature  of  feveral  judgments. 
Go.  Lit.  %^%,  b.  And  the  law  is  the  fame  of  fuch  a  covenant  or  promife  to  pay  money,  &c.  \  fur  as 
efcen  aa  the  money  is  not  paid  according  to  the  covenant  and  promife,  fo  often  is  there  a  breach  of  the 
covenant  or  promife,  and  confequently  fo  often  an  adion  lies.     Co.  Lit.  292.  b. 

If  a  bill  of  debt  be  brought  againfl:  an  attorney  upon  three  fe-  Hob.  lyf* 
veral  obligations,  and  upon  demand  of  oyer  it  appears  by  the  R«w.  Abr. 
condition  of  one  of  the  obligations,  that  the  day  of  payment  Saund.286. 
thereof  is  not  yet  come ;  after  a  verdi£i:  for  the  plaintifF,  upon  s.  c.  cited, 
conditions  performed,  being  pleaded,  and  cods  and  damages  given, 
though  the  plaintiff  cannot  have  judgment  for  this  obligation,  of 
which  the  day  of  payment  is  not  yet  come ;  yet  upon  his  releafe 
of  coils  and  damages^  he  (hall  have  judgment  for  the  other  obi>» 
gations. 

If  by  bond,  money  be  payable  by  inftalments,  and  in  fuch  Mkh.  7Q. 
manner,  that  the  non-payment  of  a  particular  fum,  at  a  particu-  *•  ^.^ 
lax  day,  makes  a  forfeiture  of  the  whole  bond ;  and  accordingly, 
for  the  non-payment  of  fuch  fum,  there  is  a  verdi£i:  for  the 
plaintiiF,  finding  it  the  deed  of  the  partv ;  though  in  ftriflnefs 
the  whole  bond  is  forfeited,  yet  upon  the  defend;jint's  bringing 
into  court  all  that  the  mailer  ihall  hold  to  be  due,  and  letting 
the  verdi£l  iland  as  a  fecurity  for  future  payment,  the  court  will 
j>y  rule  ftay  all  further  proceedings  on  the  faid  bond  *• 

•  Vide  fUUMi  8  ^  9  W.  3^.  c  21.  \  St 

4*  At 


4.    At  what  Place  it  may  be  performed 

KoO.  Atir.       If  a  place  be  limited  and  agreed  on  bj  the  parties  ^fbatii 

44S>446'  condition  is  to  be  perfonned,  tbe  party  who  is  to  perform  its 

M7  an^  not  obliged  to  fcek  the  party  to  whom^  ^c.  elfewhere,  nor  is  k 

katawK  to  whom  it  is  to  be  performed^  (a)  obliged  to  acc^t  of  thef» 

tko-  ptao^  forraance  dfewhere. 

iBid  It  It 

food.    Moor»  367.  {iL  50s. 

•iB.4.6.  Rent  refervedi  payable  yearly,  is  to  be  paid  on  the  land;  bl 
k?^rV\*B^  a  man  lcafes»  rendering  rentj  and  the  leflee  binds  hiiiiielf  im  t^ 
vheic  the"'  ^  pCTform  Ae  covenants ;  this  docs  not  alter  Ac  place  of  pay* 
condition     mcnt  of  the  rent,  for  it  may  be  tendered  (^)  on  the  land  wiifaoe 

k  for  per-     fccking  the  obligee. 

fonnioce  of  ^  ^ 

hoaagtf  or  other  fpecial  corporeal  ferrice,  to  the  perfon  of  the  lord,  the  tenant  by  tbe  hm 
oa^ht  to  leek  kim  in  any  plate  in  EmgUnd*    Co.  lit.  St  x»  «• 


fit.  ^7S.        But  if  a  man  mrices  a  feoffinenty  upon  condition  that  tk 

^^^       feoffor,   upon  payment  of  10  A,  may  enter,   ^r.,    the  moDCj 

being  a  fum  in  grofs,  and  collateral  to  the  title  of  the  land,  tk 

feoffor  muft  tender  the  money  to  the  perfon  of  the  feoibe  if  ii 

England. 

Co.Lit.sio.      If  the  condition  of  a  bond  or  feoffment,  is  to  make  a  {c)  ioat 

(r)  Other,    mcnt,  it  is  fufficient  to  tender  it  upon  the  land  ;  becaoie  tk 

"^i^    eftatc  muft  pafs  by  livery. 

abfolute  eftate  of  inheritaocey  unlefi  he  firft  gites  notice  that  he  will  do  it  fodi  a  tSoie  bj  feofiaat 

Go.Lit.aio.      If  the  condition  of  an  obligation  or  feofiment  be,  to  ddrer 
3^oB.%4o.  twenty  quarters  of  wheat,  or  twenty  load  of  timber,  Wc  t» 
the  ooligee  or  feofiee,  the  obligor  or  feofibr  is  not  bonnd  fo 
carry  the  fame  about,  and  feek  the  feoffee,  but  the  obligor  or 
feoffor,  before  the  day,  muft  go  to  the  obligee  or  feoflce,  and 
know  where  he  will  appoint  to  receive  it,  and  tliere  it  mnft  k 
delivered. 
Cio.E]!t^x4.      If  by  the  condition  of  the  obligation  money  be  to  be  paid  to 
n^  '^^  the  obliffee  at  or  before  the  apth  of  SipUmber^  at  fucfa  a  place,  t 
Simpfonr    ^^^^t  be  tendered  at  the  place  before  the  laft  day,  unleis  dc 
adjudged,     obligee  is  there  ready  to  receive  it ;  but  if  the  obligor  meet  ik 
Co.Lit.ati.  obliffee  at  a  place  before  the  day,  he  may  there  tender  it,  and  tk 
s.  P.  obligee  ought  to  receive  it. 

Moor,  545,  If  an  obligation  be  conditioned  to  be  at^.  at  a  certaun  da^ 
E?^ndL  ^^  ^^  choofe  two  arbitrators,  to  be  joined  to  two  oAos 
Cio!^i!k  to  be  chofen  by  the  obligee,  to  arbitrate  all  matters  between 
549.  s.c.  them,  he  ought  to  be  there  in  fuch  a  time,  that  ihz  arbitnK 
Aatthfplea  ^^^  ^*T  ^  chofcn  and  all  ended  that  day;  and  therefore  idi 
waaaaught;  pleading,  that  he  was  there  the  laft  inftant  to  make  Ins  dioice,  ii 

hecaufe  he      not  fufficicnt. 

ihewed  not 

what  hour  of  the  day  he  came,  or  how  long  he  coattooed  there,  nor  that  his  aihitiitarswav  pcdbC 

there  alfo. 

tiE(i.4.  6.      If  the  condition  of  an  obligation  be  to  pay  a  fmall  fum,  aoJ 
b.  Co.  Liu  QQ  pi^^g  j^  licoitcd,  he  oujjht  to  feck  ihc  obligee  wherever  k 

oaf 


nay  be  founds  but  if  the  condition  be  to  deliver  twenty  qaar«  3UQB.a6« 
tcxB  of  wheat,  or  twenty  load  of  timber,  isfc.  to  the  obUgeCy 
the  obligor  is  not  bound  to  carry  the  fame  about  and  feek  the 
obligee  :  but  the  obligor,  before  the  day,  muft  go  to  the  obligee^ 
and  know  where  he  will  appoint  to  receive  it,  and  there  it  muft 
be  delitrered. 

If  the  condition  of  an  obligation  be  to  pay  lo/.  at  D.  fuch  a  21 S.  4.^' 
day,  or  10/.  at  5.  fuch  a  day,  if  he  tenders  it  at  D.  the  firft  day,  ^^o-  ^«*^ 
the  condition  is  fayed.  '**'  *^*' 

If  the  condition  of  an  obligation  be,  to  appear  coram  jufiiciarih  rail  Abr. 
t^ud  WtflmofM/liriumj  he  ought  to  appear  in  C\  £.,  aad  not  in  545*  Muf. 
B.  R.^  for  this  is  not  the  ftile  of  the  King's  Bench,  .  ffn^V;^"^ 

If  a  man  is  bound  to  piiy  20A  at  any  time  during  his  life,  at  a  Co.LiLais. 
place  certain,  the  obligor  cannot  tender  the  money  at  the  place  «•  ^y**^* 
trhen  he  will,  for  then  the  obligee  Oiould  be  bound  to  perpetual  ]^^^\^ 
attendance ;  and  therefore  the  obligor,  in  refpe£l  of  the  uncer-  8  Co.  91.  bi» 
tainty  of  the  time,  muft  give  the  obligee  notice,  that  on  fuch  a  [.^hcre  ch« 
day,  at  the  place  limited,  he  will  pay  the  money  \  and  then  the  notice  L. 
obligee  muft  attend  there  to  receive  it.  comes  im. 

poffible  by 
libe  aft  of  the  perfon  to  whom  it  was  to  be  sWen,  it  Aall  he  dH^Mfed  with,    Salk.  ai4.I 

By  the  condition  of  an  obligation,  a  mafter  is  bound  to  make  6  Mod.ai^* 
his  apprentice  free,  on  requcft,  at  the  end  of  feven  years ;  and  *59-  Fi»- 
in  debt  on  this  obligation  the  mafter  pleads,  that  ad  Jinem  of  Drani&g. 
the  iaid  feven  years,  or  after,  till  the  time  of  aAion  brought,  too.  sSatle^ 
he  was  not  requefted  ;  and  it  was  holden,  that  in  this  cafe  the  re-  ^^-^j^*.^ 
queft  was  material,  being  part  of  the  condition ;  and  Holt  held,  utljcl^ 
that  the  requeft  here  ought  to  have  been  on  the  moft  convenient  r\am^  on  a 
time  of  the  laft  day  of  the  feventh  year,  and  that  it  would  come  J|^"*^J^  "* 
too  late  the  next  day  \  but  Potvill  inclined,  that  a  requeft  in  a  judgment 
day  or  two  after  the  feven  years  Would  do  well.  jn  the  mar. 

AaTt  court 
lor  the  plaintiff^  and  the  judgment  there  reverfed.    2  Ld.  Raym.  3094.     3  Salk.  309.  pK  i» 

5,  What  (hall  be  faid  a  fufficicnt  Performance. 

If  a  man  makes  a  feoffment  in  fee,  upon  condition  that  the  Co.Llt.^;. 
feoffor,  within  a  year  after  the  death  of  the  feoffee,  pay  to  his  ^-  9^- ?• 
hdrs,  executors,  or  adminiftrators,  100/.,  that  then  the  feoffor  ^'  ^*^ 
fhould  re-enter ;  the  feoffee  makes  a  feoffment  over,  and  dies  \  the  Moor,  70S. 
feofibr  pays  the  100/.  within  the  year,  and  the  heir  pays  back  S°'lJ^' ^7^* 
3oA$  this  is  a  partial  and  fraudulent  payment ;  and  no  good  per-  co^j©^?*  . 
xormance  of  the  condition,  to  defeat  the  eftate  of  the  [fccond]  Godb.  299. 
feoffee;  but  if  the  whole  money  had  been  paid,  it  had  been  f^^Gaid. 
good}  becaufe  the  payment  is  to  be  made  to  the  perfons  men-  aUandWwu 
tioned  in  the  condition,  and  not  to  the  affignee  of  the  land,  who 
is  not  named  therein. 

If  ^«  is  bound  to  B*  in  an  (0)  obligation,  conditioned  that^.  CRn-ciic.% 
Ihall  deliver  to  B.  before  fuch  a  day  an  obligation,  in  which  B.  q^/^^^* 
is  bound  to  A.\  iiji.  fucs  B.  upon  the  obligation,  and  recovers,  i2sn.'si!J' 
vnd  after^  before  the  ilay>  delivers  it  to  JS.^  this  is  no  perform-  s.  p. 

ance  WSid.4^. 


tforiDWoiur. 


%m^   9Btt  €■  die  cdnditkiii  \  for  notwiuiftafldiiig  Ac  ucEiuj  of  ck 
>c>    cbKgarioiH  he  may  take  benefit  of  the  judgment ;  and  b  ds*- 
of  die  condition  is  not  performed* 

«f  «  pnauft.    Roll*  AW.  448. 


,444.  Ujt*9  being  a  common  brewer^  corcnants  tliat  B*  flnfl  kne 
>|iiii>i^i.  fevcn  parts  of  all  his  grains  made  in  his  brew^hooic,  fdr feici 
^HaGdr-  9^^*^  ^"^  iSttx  A,  puts  in  great  quantities  of  hops  imo  Ki 
tfkaai  malty  of  which  the  grains  were  made»  by  means  whereof  ik 
grains  are  fpoiled  \  this  is  a  breach ;  becauie  in  all  cootnfis  ik 

mtentiDn  of  the  parties  is  to  be  confidered  ;  and  here  it  was  Ae 

jBflbicile     intention  of  the  parties,  that  B.  fliouid  have  the  grains  £or  tk 

vnU  B^       nlU  g\C  Kfit  «^t-r1ff.    an<l  tfi^v  will  tint  ^af*    tli^m    ^v>K^n    Imwm  «rp  nnf 


ttfe  of  his  cattle,  and  they  will  not  eat  them  wrhcn  hops  ait  pet 
.  fgf  into  them* 


llM  k««  fufatJ  by  the  dklivciy  of  die  graJns,  the  pUmtifT  Aewijig  far  «  breach*  ibat  tke 
Wi  fMak  9  tmOide^  to  dccave  the  pUintiflF  of  the  benefit  of  the  covenaat,  aaixed  iMfi  wA.  ka 
'     bj  vhick  be  bad  difibled  himfelf  to  perform  the  intent  of  the  agreement. 


Xiq«.4€4.  So,  If  I  covenant  to  deliver  fo  many  yards  of  cloth,  and  cot  it 
■n«i!i;^rf  *^  pieces,  and  deliver  it,  this  is  a  breach ;  for  the  law  rcprdf 
aba^  be  ^  {")  '^  ^^^  faithful  performance  of  contraAs,  and  difcoioie- 
*»f>y  Spf    nances  all  fuch  a^  as  are  done  infraudem  Ups, 

l«i4  of  SMwy»  yet  it  mnft  be  fo  intended  \  and  the  obligee  cannot  trnilii  fifty  nooBid  «tfk  4 
»  Sii*  151*  Said  by  Twifden,  that  he  remembered  it  to  have  been  ^judged.— [So,  if  a  oa^ 
batb  covenanted  to  leave,  at  the  end  of  the  term,  fo  many  acres  of  hop-lnod  i  leave  iboi  b 
baving  grabbed  up  the  land  ta  feverai  parti  between  $  this  is  deariy  a  breach* J^^at  ifaBH 
s  tbathis  fon»  then  mfrm  anuot  mukiUx^  ihall  marry  the  daughtd-  of  Bm  before  fach  a  ixf^  sal 
bt  aaanies  her  according)y»  but  at  the  age  of  confent  difagrees  to  the  marriage,  yet  is  the  covenast  ^- 
Ibmed  ;  lor  it  vras  a  oMrriage,  though  fubjeCI  to  be  dented  by  dlfagicetBeDt,  and  00  ocbcr  csuU  k 
tei  vritbia  the  tune*    Owen>  &$•  adjudged. 


Badbav.  [If  the  Condition  of  a  bond  be  to  render  afomr^Jufi^  aniperfS 

^|^*»  J  account  in  writing  rfaUfums  received:  if  the  obligor  negled  toftj 

^*** '  9ver  fuch  fums,  it  is  a  breach  of  the  condition.3 

Allen,  St*  If  a  man  aflumes  to  make  a  furrender  of  a  copyhold,  upon  if- 

^^^>  >^7*  queft,  he  is  not  bound  to  make  it  into  the  hands  of  two  cot 

Sol^TilnTn  ^ooA^  tenants ;  for  that  is  but  a  particular  way  of  making  i 

la  bound  to  furrcnder^  grounded  upon  a  particular  cuftom. 


nflViiaocc  at  tbe  obKgee  ihall  devlfe»  be  is  not  bound  to  acknowledge  a  fine  by  JetSamt }  far  thatii  lat 
n  fpecU)  vny  of  takbig  the  cognisance*  Allen,  69.*-5eari  if  there  is  a  provife  that  be  Skafl  aot  fa 
<^bov«  five  miles  Iroin  his  houfe,  and  his  houfe  is  above  five  miles  from  W^tmhferm  Aleo,  69-— 
Covenant  to  make  an  eftate  to  A^^  and  it  is  made  ta  J3.y  (0  the  ufe  of  ^.y  and  virbccber  good,  GoA.^^. 
o«r  CarMBM  iaiktwr^  and  %ni€  CW  £Uz«  8s5.— — If  one  man  is  bound  to  make  to  another  a  fn^ 
tudScienty  and  lawful  eftate  in  certain  lands,  by  the  advice  ofJ»S» ;  if  be  makes  an  cftafie  tabiax- 
cording  t^  ^  advice  of  y*  £•,  be  it  bfufficient,  or  not  lawful,  ha  is  ezcafed  of  tie  cifigiiiaB. 
5  Co.  a)*  b*— Where  die  condition  is  to  ddiiper  a  leleafe  to  the  obligee.  It  is  not  enongh  to  fty  diet  2 
YtM  written,  and  wax  aifixed  to  it,  and  that  he  was  ready  m  ieal  and  deliver  it,  hot  that  the  oh^ 
lefufed  to  accept )  for  he  ought  to  have  done  all  that  he  coold  s  and  he  might  have  feaM  it  notnik* 
Handings    s  Roll*  Rap*  233. 

And*  »?•  If  A  nn^n  by  indenture  bargains  and  fells  his  hnds  to  aaodiff 
IKiHil*  36*  in  fee,  and  covenants  to  make  thereof  to  the  vendee  a  good  sni 
}  ^^*  fulBcient  eftate  before  Cbri/hnas  next,  and  before  Cbnflmas  tie 
kOged,       vendor  caufes  this  deed  to  be  enroUedi  yet  this  is  not  a  good  per* 

fonnanoes 


.ConHftidtiiBr.  Sf$ 

fmailce ;  for  by  the  intention  of  the  eovenant,  fome  other 
[urance  was  to  be  made.  ^ 

If  one  be  obliged  to  aflure  twenty  acres  of  land,  the  acres  fhall'  Cm.  EiTs. 
;  accounted  according  to  the  eftimation  of  the  coOntry  where  l^^^l^* 
€  land  lieSf  and  not  according  to  the  meafure  limited  by  the  poph*.  55! 

ItUte.  Cra.  £lis. 

681. 
If  ji,  covenants  with  S.  to  make  fuch  aflurance  of  all  his  Moor,  570. 
nds  at  the  cofts  of  J?.,  as  B.  or  his  counfel  (hall  (^i)  advife,  JB.  (")  ^^'^* 
ay  require  one  aflurance  for  one  parcel,  and  another  aflurance  ^^^^^ 
T  another  parcel ;  for  being  to  be  made  at  the  cofts  of  JB.,  it  is  aflurance  of 
J  prejudice  to  -rf.  **°t»  ^  ^-9 

*      "^  as  tile  conn- 

i  of  B.  fliaU  devifcy  B,  himfelfy  though  learned  in  the  lawy  cannot  deTife  the  afliiraocey  but  it  ought  to 
I  devifed  by  fome  of  his  counfel  ^  for  if  the  party  himfelf  might  advife  it,  then  it  would  be  no  plea  to 
f  fmod  concUium  mcm  dedit  sdvijamfntum,    5  Co.  I9.  b.   Ctp.  £lis.  297.  S.  C«   Roll.  466.  S«  P.  centi 

But  if  the  aflurance  is  to  be  made  at  the  cofts  of,  the  covn"  Moor,  ^70, 
antor^  if  an  aflurance  of  part  only  is  required,  he  mull  make  it  j  ^r*'  ^***» 
ut  then   he  is.difcharged  from  making  any  afllirance  of  the 
cfidue* 

If  the  condition  of  an  obligation  be,  that  the  obligor,  before  YelT.  44. 
Hicbae/max^  (hall  make,  isfc.  all  and  every  reafonable  afl:  and  ^^*^^^ 
bing  for  aflfuring  the  manor  of  2).  to  J»  5.  and  his  heirs,  and  jJdged»  die 
be  obligee,  requefts  him  generally  to  cohvey,  the  obligor  muft  condidon 
aake  an  aflurance  ;  and  if  thereupon  the  obligor  makes  a  feofl^-  ^'^^^ 
nenty  and  the  obligee  after  requefts  a  fine,  the  obligee  muft  tobenquir- 
icknowledge  it ',  and  fo  upon  every  requeft,  he  ought  to  make  ed  by  the 
cvcral  aflurances.  fiIi?T/i5"^ 

lad  been  to  be  devifed  by  the  obligee  or  his  cooofel,  he  ought  to  have  ihcwed  be  had  derifed,  and  it« 
juired  fttch  a  particular  feoffment  or  iioe. 

tf  a  man  covenants  to  make  further  aflurance^  and  to  do  any  cm.  Jae. 
lEt  or  afts,  fs^c,  which  (hall  be  devifed,  {5*f .,  and  a  note  of  a  fine  *5i-  Mg'a 
is  tendered,  and  he  is  required  to  acknowledge  it  before  a  judge  ^^^  i 
Df  aflife,  he  muft  acknowledge  it,  though  no  writ  of  covenant  is  becaufe  tha 
depending  5  for  he  hath  covenanted  to  do  every  aft ;  and  this  ^  '•  ■" 
ftote  of  a  fine  is  an  aft ;  and  whether  it  be  well  levied,  or  to  no  tory  ftTST 
purpofe,  is  not  material.  fiMt  ana 

the  writ  of 
ttienant  may  be  fued  out  after ;  and  fo  it  is  an  ad  for  further  aflurance,  though  the  init  of  conoant  i» 
•at  depending.     Bulfl.  90.  S«  C.  and  vu/tf  Latch.  18 6.    And.  56. 

If^.  (3)  enfeofis  A,   upon  condition  that  P.  (hall  make  a  li)  Lit. 
gift  in  tail  to  A.  and  his  wife,  and  the  heirs  of  their  two  bodies,  J  35*-  C«. 
tcmainder  to  the  right  heir  of  the  feofibr,  and  J.  dies  *,  B.  ought  ^^^  Jones, 
to  make  an  eftate  for  life  to  the  wife,  (c)  without  impeachment  xSo.  Roiu 
of  wafte,  remainder  to  the  heirs  of  -rf.;  for  the  eftate  ihall  be  ^^\^\^^ 
Juadc  as  hear  the  intent  of  the  condition  a$  it  <;an  be.  and^^*. 

(/)  And  yet  if  the  wife  accepts  the  edate  for  life,  without  this  daufe,  ii  is  good}  becaufe  the  eftate  for 
We  is  the  labilance  of  the  grant,  8cc.    Co.  Lit.  219.  b. 

[The  condiHon  of  a  bond  was,  that  the  obligor  (bould  leave  Taylor  v. 
aoo/.  to  the  children  by  his  intended  wife  jointly .v  the  obligor  B'«"*r  ^  ^ 
you.  I.  Xx  left*^*^*** 


^74 


CmtKtinur. 


%ck  fotnr  duldrmi  und  ty  will  gi?€  the  ddcft  fon  »  eftik  ia 

Und  of  mere  than  the  valnc  of  50/.,'  and  to  the  other  dmt^l 

•-piecct  to  be  p«nid  as  they  fliould  ttfpe£Hvely  attain  their  agts  of 

twcatr-onc.    By  the  coiirc — ^Thc  giving  the  duee  chiUm  k 

terenu  legacies  of  50/.  each,  to  be  paid  at  twenty-one,  »d  ik 

Itndcd  ellate  to  the  eldeft  child,  is  not  a  performance  of  die  g» 

ditlon:  there  is  a. great  difference  between  leaving  the  dukka 

2co/.  jointly,  and  giving  them  feveral  legacies  at  twenty-one;  k 

W2^  intended  there  fhoujd  be  a  benefit  of  furvivorihip,  and  4c 

l*rjd  cannot  furvive  :  befidcs,  there  is  no  prefcnt  profifionfadic 

children,  which  was  plainly  intended  to  be  made  by  d^boo!; 

thenr:ore»  there  muft  be  judgment  for  the  plaintiff.} 

ts^n.  «•        If  the  condition  be  in  the  Copulative,  and  it  is  not  poflSbfclJ 

V"""  -  **      be  performed,  it  fliall  be  taken  in  the  (a)  disjunftive. 

]C>  .  %^i  44^<.  i"^.  As  if  the  condition  be,  that  he  and  his  executors  fiiall  do  fucha  thiif,  ds'i 
at  -n«  4.\v  vt«««,  b«jii1c  bt  cann«>t  have  an  executor  in  his  Jite-tirDc.  -si  Bd-  4.  44*  b.  Ra&i^ 
^4^.  :>  C  —-;>»•,  \f  the  «ckodi:ioQ  be,  thvt  he  and  his  alligns  ifaali  fel!  certain  {Ckris,  ibiiiiii^ 
<  , .  iU-^»  SecMie  Vch  canooi  4o  IL     Ix  £.  4.  44.  b.    Roil.  Abr.  444.  S.  C 


Cx  i^.  If  a  leafe  be  made  to  huiband  and  wife  for  twenty-one  jtin, 

*v\  \  ^  ^^^  hufband  or  wife,  or  any  child  between  them,  b  lo^ 
tsX»'*s!!^  rves;  aixl  the  wife  dies  without  iffue,  yet  the  Icafc  ftaB  w* 
4^  ut  •?*  f>ue  during  the  life  of  the  hufband ;  for  the  disjnnflivc  rcfcurfj 
^  '*"  ^  •  to  the  whole,  and  disjoineth  the  latter  part,  not  only  « to 
*"*"  -"^^   ^v^  child,  but  alfe  to  the  baron  and  fetne ;  fo  that  the  {cafcihi 

the  baron,  feme,  or  any  child,  fhould  fo  loi>g  IWe. 
So  if  an  ufe  be  Kmitcd  till  Jt.  (hall  come  from  beyond  fca,  vi 

attain  to  his  full  age,  or  die :  if  he  comes  from  bejoad  fca,  9 

aita'ms  hit  full  age,  the  ^k  ceafcs. 


£.a« 


r^  n  •*•         If  a  devife  be  made  upon  a  disjunftive  condition,  to  be  Jtf* 
formed  by  the  devifee,  he  hath  his  (*)  eleftion. 


^-1  M«»  v^'    *  ^ . 

«>-.-kv>^r  t>«  ^c.w  >''f  f*.  cr  y.  the  obligor  bath  his  ele^ioB*     iS£.4.  17.  b.    5Ce.l»»^  * 
:. .  aj.*  V  tfu  f  .^  *".  ?^«r,  and  RoA.  Abt.  446. 

c^  f««^  It  xn  obligation  be  conditioned  to  pay  J?,  or  his  hdrs,  Vinai] 
%  ♦  **^  Xi**  At  ^\[:Jj'un:9Kfr  and  Ckrijlmoiy  or  to  pay  him  or  hi»  to 
^^^•^^  c:  <*:!iNrt  cf  the  faid  fcafls,  150/.,  the  obligor  hath  cleflioawW 
tU*  11/.  or  the  150/.,  though  he  may  at  any  time  dctcnnin^^ 
pyment  of  the  12/.  by  the  payment  of  the  150/.  , 

If  J.  covenaiir*  ^ith  5.,  that -^.  or  his  fon  C,  oYcitbfrJ" 


»   N    s»     V>-* 


t  ^T  -V.  !i:d  the  deft  ion  to  require  both,  or  any  one  of  dicffl* 

>fcO' V  w;:h  him. 
%^•,  s>.  I-  «t*^  ob!-^aticn  be  con  vU*  lone  J  |o  pay  money,  ifafUpP"^.. 

^  *-  !>  „  or  ihvr  {:oov^s  or  ilic  obligor  return  fafe,  and  the  obligor  dJCl 
""  '  **  *^  \  s  re  h*s  rtturn,  yet  the  money  is  payable ;  for  all  thofe^JJ 
w  ^  o  vvr^^gviit,  and  uucertain  which  of  tiiem  will  l^^PPj^ 
N  ^  ^  -^  :4^  \./  ^  vii  the  worJs  KvYxb  Jball firft  happen,  and  f<«tcl<)fe  ^ 
•  ^  t^.xv*..^  v;  lit  obligor  i    {c)  and  i$  hqc  lik«  tb»  «*fc  ^'"^ 


Contiitionir.  67^ 

an  is  bound  to  pay  monev  at  Lady^y  or  Michaelmas^  and  he 
€8  aftor  iMfy-di^f  and  betore  Michaelmas . 

[Where  the  condition  of  a  bond  was,   that  the  defendant  Bozv.Daf^ 
lOuld  not  marry  any  other  perfon  but  the  plaintiff,  and  fhduld  '  ^'^  5^*i 
vj  1200/.  in  cafe  mt  did  fo,  or  refufed  to  marry  the  plaintiff 
ithin  a  month  after  her  father's  death ;  and  the  defendant  mar- 
ed  in  her  father's  life*time ;  the  court  ftrongly  inclined  to  think 
vt  bond  forfeited,  and  the  money  immediately  payable.] 

So  vrhere  the  condition  of  a  bond  was,  that  the  obligor  (hould  ReTvel  and 
ring  the  fon  and  daughter  of  J»  5.  at  their  full  age,  to  give  9°*^*  ■*•« 
xch  releafes  as  a  third  perfon  (hould  require  \  tlie  defendant  ^"  ^  ' 
leads,  that  the  fon  is  alive,  and  under  age ;  and  ot\  demurrer  to 
bis  plea,  it.  was  held,  that  the  force  of  the  bond  was  not  fuf- 
cnded  till  they  are  both  of  age,  becaufe  it  is  to  be  taken  not 
onjun6%ively,  but  refpedively  and  diftributively ;  for  the  obligor 
mdeitakes  tliat  the  daughter  (hall  releafe  at  her  full  age,  as  well 
iS  the  fon  \  and  if  flie  does  not,  the  condition  is  broken. 

if  the  condition  of  an  obligation  be  to  pay  30/^  or  twenty  Leon.  ^; 

one,  within  a  month  after  the  death  of  JT.,  at  the  ele£tion  of  M<^>H<« 

lie.  obligee,  he  muft,  at  his  peril,  make  his  ele<^ion  within  the 

ime  limited ;  for  the  obligor  is  not  bound  to  tender  both ;  but 

rhere  the  condition  is  to  pay  fuch  a  day  10/.  in  gold  or  filver, 

tt  the  ele£lion  of  the  obligee,  if  he  does  not  make  his  eledion 

before  the  day,  yet  the  duty  remains  payable,  being  parcel  of  the 

penalty. 

If  the  condition  of  an  obligation  be,  that  if  the  obligor,  within  Mod.  ss^. 

Ex  months  after  the  death  of  A,  fliall  affure  a  rent  df  20/.  yearly  ^{^^j**^ 

to  C,  as  the  counfel  of  C,  fliall  advife,  at  the  cofts  and  charges  ij/f^againft 

of  C,  if  C  require  the  fame  5  or  if  the  obligor  (hall  not  grant  windhan^, 

the  rent,  if  then  he  (haH  pay  to  C.  300/.,  the  obligation  (hall  be  ^^n^^f^jf^'^* 

void ;  and  B.  dies,  and  C.  tenders  no  grant  of  the  rent  within  not  disjunct 

Ac  time ;  the  obligor  is  not  bound  to  pay  the  300/.  tive  tin  re- 

®  IT  *         •?  <jucfttofca 

•  deed  of  snnujty }  aad  thtt  tbcitforf  the  obligor  ought  to  pay  the  300  /.    a  Mod.  aoi.  S.  L.  adjudged 
$Krmam  Cmrism, 

If  the  condition  of  an  obligation  be,  that  the  obligor  (hall  work  2  Mod.  304« 
out  40/.  at  the  ufual  prices  in  packing,  when  tlic  obligee  (hall  ^'j*^V°** 
have  occafion  for  himfelf  or  friends  to  employ  him  therein,  or  jujg^  ' 
otherwife  (hall  pay  him  40/.,  if  the  obligee  hath  no  occafion  to 
make  ufe  of  him  in  packing,  he  muft  pay  the  40/. 

(iQ^)    What  fliall  excufe  the  Non-performanc« : 

And  herein , 

I.  Of  the  A€t  of  God. 

I>  EGULARLT,   if  a  condition,    which  was  poflible  at  the  Roil.  Ahr; 
^  making  thereof,  (a)  becomes  impolSUe  by  the  a£l  of  God,  ^\^ll  ^ 
the  obligation  b  difcharged.  slme^Mte.** 

^)  Vrhciethe  fickoefi  of  thewife.wiU  excafe  the  hulbanj  and  wife  from  lerylng  a  finei  the  coadicioA 
*^t  tQ  Icry  it  vpoa  the  rtafimtkh  itgueft  of  the  obligee.    Moor,  124.  pi.  279.    Leon.  304. 

XX2  If 
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BatfortMt  If  a  nun  be  let  to  mainprize,  it  is  a  good  plea  at  tbe  ^ 
vijt  title  ^hen  the  manucaptors  ought  to  have  the  body^  i^Cm^  for  di 
KoiL  AbT.  manucaptors  to  fay  that  he  who  was  let  to  maioprize  was  ded 
449.      '    before  the  day,   fo  that  they  could  not  have   his  body  it  die 

day* 
KotL  Abr.        If  a  man  covenants  to  build  an  houfc  before  fuch  a  day,  asd 
^^^  after  the  plague  is  there  before  the  day»   and  oontiDttes  that 

till  after  the  day,  this  (hall  eicufe  him  firom  the  breach  of  Ik 
covenant,  for  the  not  doing  thereof  before  the  day  ;  for  the  bv 
will  not  compel  a  man  to  venture  his  life  for  it  $  but  he  may  k 
it  after. 
5  Co.  ss.         If  the  condition  confifts  of  two  parts  in  the  diajtmOin,  ia 
Lattthier*s    ^hich  the  party  hath  an  de^lion  which  of  them  to  perfbnn,  wk 
r^h.  08.     both  poflible  at  the  time  of  making  the  conditioQ»  and  one  b&> 
Moot,  35*7.  comcs  impoffiblc  afterwards  by  the  a£l  of  God  ;  this  (haD  cask 
^1*  &  c     ^  performance  of  that  and  the  other  alfo ;  for  otherwife  til 
The'cwidi'-   eledion  (hould  be  taken  away  by  the  afi  of  God. 

timi  beingt  that  if  S.  aliened  hit  mhU  lands,  if  then  he  piuchafed  odicr  lands  of  at  mndiiriKvlatii 
wife  Md  her  hdn,  or  ftottU  kafc  hor  the  Yalue  by  his  will,  then  the  bond  iboald  be  void,  and  he iSemI 
liis  wMe's  lands }  and  before  any  purchafe  made  the  wife  died,  leaving  B.  ;  Gaodey  htU,  tiatheiq^ 
lopoichafe  lands  to  the  hdr  of  the  wife.  £/ We  Ceo.  Eiis.  syy.  864.  M<k)r»  43».  S45.  sjw^ 
95.    3  Kcb.  73$.  ySi.  770»    Mod.  26$. 

Saik.  170*  *  But  it  hath  been  holden,  where  the  oondition  was  tO  m^  tk 
f^'  **  obligee  a  leafe  for  life,  by  fuch  a  day,  or  pay^  him  looL,  dot 

Ch.  Jttft/'   though  the  obligee  die  before  the  day,  his  executor  fliaD  Ion 

the  100/.,  and  the  ground  o£  Laugbtei^^  cafe  was  denied  to  be 

univerfal. 
$  Co.  11.        If  a  condition  conlifts  of  two  parts,  of  which  one  was  not  po(* 
Cro.  Ells,     fii^ic^  at  the  making  of  the  condition,  to  be  performed,  he  oi^ 
7So.  s.  p.    ^  perform  the  other. 

ft  I E.  3.  3a  As  if  the  condition  be  to  infeoff  J.  S.  or  his  heirs,  when  he 
Roll.  Abr.  comes  to  fuch  a  place  i  he  is  bound  to  infeoff  y.  S.  when  Be 
^^^*  comes,  becaufe  the  other  is  not  poflible ;  for  he  cannot  hare  as 

heir  during  his  life,  and  fo  he  had  not  any  eleAion. 
RulU  Abr.       If  a  condition  of  an  obligation  be  to  make  an '  aflitrance  sf 
4SO*  certain  land  to  die  obligee  and  his  heirs,  and  after  the  oU^ 

fcSl^  \lT.  d»c«»  y^^  ^^  ought  to  make  the  aflurance  to  his  hdr ;  for  des 
and'^i^J  *   copulative  and  bis  heirs  ihall  have  the  fignificadon  of  a  disfiuK- 

Cro.  EIU.      iJyc^ 

too. 

3Mod.ft33.    ▼eiB.35.    tMod.ftS.    10  Mod.  18.  334.  370.  37s.    11 1^.45.    i%VUL^ 

Cale  Tm^  'la/A.  io9»  1  lo. 

Roll.  Abr.  If  the  condidon  of  an  obligadon  be  to  infeoff  two  befoit  bdi 
Asi.   N.    a  day,  and  one  die  before  the  day  j  jet  he  ought  to  infeoff  die 

fu!n.  Abr.  If  the  condidon  of  an  obligation  be,  diat  whereas  a  mmaf 
4si.  WooJ  13  intended  between  A.  and  £•  if  die  faid  marriage  takes  dfetti 
jr**  Ton'*  *"^  if  A  the  wife  furnves  ^.,  and  does  not  receire  300/!  of -A 
iM.  s!*c*«  by  his  will,  or  by  the  cnftom  of  Lombn^  within  dme  moocbs 
adiu^ifrd,  j^(er  die  deadi  of  J.9  dot  tbca  if  the  oUigor  pays  to  A,  <v  ^p 
tnt.  /IT  ^  crccsttOi 
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executofSf  500/.9  within  fix  months  after,  the  obligation  (hall  be  tfamCu^ 
▼Old ;  and  after  the  marriage  takes  efied,  and  B*  funrives  A.^  '''^'  ^^ 
and  dies  within  three  months,  without  receiying  any  thii^  of  the  fdjodged  * 
faid  300/.  by  the  wiU  of  ^.,  or  by  the  cuftom  oi  Landang  it  com.  and  it 
fcenis  the  death  of  fl.,  within  the  three  months,  fliall  not  excufe  ^^jf^f  *^ 
the  obligor  to  pay  the  500/.  to  the  executors  of  j?«,  becaufe  it  is  di^eocft^ 
not  any  disjun&ive  condition  of  which  the  obligor  hath  any  elec*  «^hcii  tht  ^ 
tion  to  do  the  one  or  the  other  j  but  the  condition  is,  that  if  a  J*^^**'" 
ftranger  does  not  pay  fo  much  within  a  time,  that  he  himfelf  ^ intbT' 
-will  pay  another  fum,  fo  that  the  death  of  the  party,  who  is  to  obligor. 
receive  from  the  ftranger,  (hall  not  excufe  the  obligor  ••  ^^  to^te  taJj. 

If  jt.  binds  himfelf  apprentice  to  B.  for  feven  years,  and  B,  %  Browni. 
enters  into  a  bond  to  A,,  conditioned  to  pay  A.^  his  executors  or  97-  chey. 
afligns,  lo/.  at  the  time  of  the  end  or  determination  of  his  ap-  ^*^^  ^}^ 
prenticefliip,  and  A.  ferves  fix  years,  and  then  dies ;  the  money  s.  c.  ad.  * 
fiiall  not  be  paid  to  his  executor,  though  it  was  objc^ed  that  his  i^^t^ 
apprenticefliip  ended  at  his  death. 

If  A.  enters  into  a  bond  to  B.,  conditioned  that  C.  (hould  per-  sLeon.  155. 
form  an  award  to  be  made  between  B.  and  C,  and  it  is  awarded  '^jflT^ 
that  C  (hall  pay  to  B.joL  at  Michaelmas^  and  lo/.  at  Lady-daj,  nan.  €ro. 
yet  becaufe  the  fum  awarded  is  a  duty,  it  is  as  if  the  condition  of  £i»*  lo. 
a  bond  had  been  for  the  payment  of  the  money ;  and  if  not  paid,,  -^jj^*^* 
the  bond  is  forfeited.  ^" 

But  if  the  condition  of  an  obligation  be,  that  the  obligor  sUon.155. 
fliall  infcoflF  the  obligee  at  fuch  a  day,  and  before  the  day  the  ^^  ^'j  P 
obligor  dies,  and  the  land  defcends  to  his  heir;  the  condition  is 
become  impoffible  by  the  zGt  of  God,   and  the  performance 
thereof  excufed. 

But  it  hath  been  holden  in  equity,  that  if  the  condition  of  £q.Abr.  iS. 
a  bond  be  to  fettle  certain  lands  in  fuch  a  manor,  by  fuch  a  JJ^^I  *•" 
day,  though  the  obligor  die  before  the  day,  by  which  the  bond  ^4  '^/to 
is  fayed  at  law,  yet  an  execution  ought  to  be  decreed  in  fpecie.      have  been 

.  *  often  done. 

One  deidfed  to  his  eldeft  daughter  upon  condition  (he  (hould  Saik.  170. 
marry  his  nephew,  on  or  before  her  attaining  the  ase  of  twenty  s  1^: '* 
the  nephew  died  young,  and  the  daughter  never  reiufed,  and  in-  Howd*'ad- 
deed  never  was  required  to  marry  him :  after  the  death  of  the  judged  in 
nephew,  the  daughter,  being  about  feventeen,  married  J.  S.  /  ^j^ljf^ 
and  it  was  adjudged  that  the  condition  was  not  broken,  being  be-  b,  r^    "^ 
eome  impoffible  by  the  z€t  of  God.  skm.  301.  pi.  5. 319.  pi.  i.  s.c.  adjudged, 

2.  Of  the  AGt  of  Law. 

If  an  annuity  be  granted  upon  condition  that  the  grantee  (hall  Roll.  Abr. 
be  attorney  for  the  grantor,  in  all  pleas ;  if  he  be  after  made  ^Si< 
(heriflF,  yet  this  (h^l  not  excufe  him  from  the  performance  of  the 
condition  i  but  he  ought  to  be  his  attorney ;  otherwife  the  condi« 
tion  is  broken. 

If  A.  devifes  land  to  B.  and  his  heirs,  upon  condition  that  he,  RoU.  Abr* 
his  heirs  and  afligns,  with  the  iiTues  and  profits  of  the  land,  (hall  ^V' 
paj  yearly  fo  much  for  certain  charitable  ufes,  and  dies,  and  xhtm^ 

Xx  3  after 
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Adjudita,     after  tbe  denfee  dies,  hit  lieir 


^"*-  J^-^  kine,  the  payment  {hall  be  OEcofisd,  _ 
?<^rp.  198. '  ^^^  UiD  in  ward  |  for  bj  die  intent  cf 
3  HuiH.  5t.  mcnt  onglit  to  be  made  witli  tbe  iflnes 
'•M^'     transfcTTuly  by  ad  in  hw,  to  the  king. 

Jitf^  lOy  11.  S.  P*  JDpony  sua  Ibq^  sijvidcb^  wdcAct  dbc 


Tev.sr:.  If  a  lecognizance  be  conditioiied  tor  dbe  appeBaHctfi 
7  r  <  ru.  ^  .:.^  g^^  2fQf^  balden  for  the  commj  of  XL,  and  Uok  ir 
.B.  '1.'^.  -ini  2Zfn,  A  foes  a  certiorari  ont  of  t&eXfi^V&Bi^  tB» 
V  >.  L^  sry-z  *Ji-t  rtc  z^^xzance,  and  at  the  next  aflUies  dcEicn  Atm^ 
^  *  '^'•;.  —r.s".  ;>  tjis  j^i^e,  yet  this  doth  not  ezcniie  his  appeanKt-,  ior 
*  ' "  rzi:  ..:'•  :^*  i/rtisr^tri  was  the  command  of  the  kiog,  yet  tk  ps* 
x^  •  :  -e  :^~-  r:isr:::£  wu  the  ad  of  B.^  and  he  oould  by  no  fad  ^ 
~   '  *^   ire  -Lj  rscc'znizance. 


:&e«  fli^giit  have  coined  lut  appanacb    Cri^  Ik.  ilit  &C  ii> 
^  his  apporaoee  to  be  w 


r       1   r 


"••-    -*.. 


^       « 


jF  I  Tian  !iarh  good  title  to  land,  by  ratne  of  a  fiae^  aaJfcb 
■ns.  jtrr-c,  mii  covenants  with  the  Tendee,  his  heirs  and  aigB^ 
-T,.  z  m  JuJ.  ?t:'wT  againft  him  and  jS«,  and  all  daiaiag  mder 
iid.  n::  ififT  by  an  ad  of  parliament,  redtmg  dotlU 
."irrr. w-i  --.l£  ::r  .is  upon  C,  and  that  certain  oerfons  lad  mh^ 
-r-  .-ir- :  die  i-ilil  fine  from  her,  it  is  ena^eo,  that  Ac  fine  W 
.-.  -  .^,  mti  :>.^  c¥cry  perfon  may  enter,  as  if  no  fadi  fioeU 
:nrr: ;  zrA  ifbsr  one  enters,  claiming  title  under  C,  dus  is  1 
r^-iJi  -I  ie  covenant ;  for  the  ad  makes  no  new  tik,  Ist 
?:-rA^-s  :fje  cbilmction  of  the  old  ;  and  it  was  faid,  diat  do^« 
named  in  the  covenant  for  this  purpoiei  in  Cifb  did 
cbcaincd  ihould  be  avoided. 

3.  Of  die  Ad  of  the  Fdhies. 

IT  f:e  cmt^Ition  of  an  obligation  be,  that  the  obl^  (bll  cb^ 
^ec  of  the  land,  before  fuch  a  day,  and  aittii  befiff 
obligee  difleife  the  obligor,  and  keq>  it  by  ionxd 
:.r:r  ne  cit,  fo  that  the  obligor  cannot  enter,  this  will  ac« 
— •  7«rT:n!*aace  of  die  concUdon, 

;^    cJ^:?  t:T  years  covenants  to  drain  the  water  which  1$  i?« 

--  -  -•  before  fach  a  day,  and  after  die  leffor  entcn  bcfoRtlie 

.  :.  J  tlcie  continues  till  the  day  is  paft,  yet  diis  W  fl* 

^.  ^-. ':  -J.J  rcrformance  of  the  covenant,  (f)  becaufe  this  b  a** 

^  xr^  2:  d  I*nd- 


*•-»  -   -*     ^ 


.    * 


!  ihe  \i{Tji  beU  htn  out,  tad  diftari»ed  Him  in  doing  it.   ^^ij?* 
'-:  if  ii  haa  been  a  covenant  adhering  to  the  land,  and  la  «ff«*"  * 
-  V  iM  '^y^  been  ocberwife;  but  thcM  itmaft  have  been  dkemthttkUd  v 
:^w.  ^i.  fJ-  53*-    Owen,  65. 

'  I  J*--  be  bo'jnd  to  build  an  houfe,  kfc.  he  is  cxcufed  if  ^ 
-.  ^  ^".  ro:  f%iL^'er  him  to  build  it  5  for  he  cannot  cwdc  V* 

^  r"-:^  uis  will. 
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So«  i(  a  condkion  be  to  repair  a  houfe,  be  is  excused  tbereof^  if  014.6.44.  v. 
m  ftranger,  by  the  command  of  the  obligee  himTelfy  difturbs  biiOp  ^^*  ^^* 
mad  will  not  fufier  him  to  do  it.  ^^^ 

If  the  condition  be  to  ctcSk  a  milly  and  the  obligor  comes  to  3H.  6. 37, 
the   obligee,  and  fays  aU  is  ready  for  the  ere&ing  thereof,  and  ^**'''  ^^'* 
ciemaads  of  him  when  he  (hall  come  with  the  %iiU  to  ere£l  it  *,  ^^^'  ^^^ 
if  the  obligee  fays  he  will  not  have  the  mill)  and  entirely  dis- 
charges him  of  the  mill,  this  &4II  excufe  him  of  the  p^rfiocmance. 

If  Jeflee  for  years  of  an  boufe  eoveoants  to.  repair  ix,  and  to.  Roll,  a^* 
leave  it  in  as  good  plight  as  he  found  itj  and  .after  certain  &arks  454- 
of  fire  come  out  of  the  chimney  of  the  kS6)r,  into  an  bouie  not 
nauch  remote,  by  which  the  houfe  of  the  Leflbe  is  buruti  this  will 
excufe  the  performance  of  the  covenant  to  the  leflce ;  fo  that  he 
is  not  bound  to  rebuild,  hecaulb  this,  comes  by  the  a£k  of  th^ 
lefTor  himfelf. 

If  a  Icafe  be  made  upon  condition  that  the  leflee  (haU  nol  35H.fi.  16*; 
permit  or  harbour  any  whore  within  the  houfe  to  hi4n  let,  and  1^^^''   • 
that  if  he  fuflers  fuch  woman  to  ftay  there  fix  weeks  qf ter  warn-  s.  c.  M«4, 
ing,  ^c,  it  fliall  be  lawliii  for  the  leffoic  to  ^nter  ^  and  after  (^)  if  a 
the  lefiee  fufiers  fuch  woman  to  be  theiCi  and  warning  is  given  ^i^o^^7°*' 
lum  by  the  lefibr,  ahhough  after  the  lefioF  comoujQda  the  wonu^  prj^ute  4^ 
to  ftay  there  for  fix  weeks,  yet  this  flxsjl  Mt  excufe  the  perform-  marriage  b«- 
aace  of  the  condition,  bccaufe  the  leflbr  did  not  do  any  aft ;  and  0^^"^'^^)^ 
notwithllanding  the  compiafid^   ^  leflee  (a)  migbi^  have  re-  js,  before « 
moved  her.  ^^"ip  ^» 

and  hc£oif.t^ 
the  day  the  obligee  calli  B.  wbore,^  %nd  telM.  hft  if  he  marries  her,  he  m\\\  de  her  to  a  poft  j  by  ua/Gyn 
whereof  the  ohiigor  could  not  procure  A.  to  maoy  him  i  thift  will  excufe  the  aoo-p^fonsance.    Q^ 
^is.  69^.     Admit  per  Cur,  but  thea  it  jD^uft  be  ib^wn  in  yleadio^  tbat  the  ^goi  di4  wha(  he  coui4 
tp  procure  her  to  marry,  &c 

But  if  the  Icffor  oufts  the  Icffec,  and  by  forcc»  and  agalnft  the  35H.6  i$a, 
will  of  the  leflee,  puts  in  the  womaOi  and  violently  mafces  her  *^*  9*f* 
^ay  there  by  fprce,  againft  the  wijl  of  the  l^flce,  for  fix  weeks^ 
fhi;  iball  excufe  the  performance  of  the  condition. 

If  ji.  is  bound  to  S.  that  J.S*  (hall  \mxrj  Jane  (J.  be^re  CaLftso^ 
fuch  a  day,  and  before  the  day  J3.  marries  her,  he  (hall  take  no  ^ 
advantage  of  the  condition^  becaufe  by  hfs  mcan,s  it  fould  not  b^ 
performed. 

If  a  man  makes  a  feoffment  in  mortgage*  upon  condition  to  be  Co.Ut.a)Qb 
¥oid  upon  payment  of  money  by  the  feoffor,  i^c.  to  the  feoffee,  \* 
at  a  day  \  if  at  the  day  the  feoflee  is  out  of  the  realm,  the  feoflfbr 
Is  not  bound  to  feek  him,  or  to  go  out  of  the  realm  to  him  \  and  * 
therefore,  becaufe  tb^  feoffee  is  the  caufe  that  the  feoffor  cannot 
tender  the  money,  the  feoffo|r  mity  entef  into  the  land,  as  if  duly    - 
tendered. 

HA.  leafes  to  S(p  for  years,  upon  condition  that  if  J?,  pays  G^Lit»l(« 
money  to  A.^  or  his  beiys,  at  a  4ayi  ths^t  B.  (h?ll  have  the  fee  j  •• 
and  before  the  day,  A.  is  attainted  of  treafon,  and  executed ; 
now  though  the  condition  became  impoSble  by  the  zGt  and  of- 
fence of  >f.,  yet  B.  (hall  not  have  a  fee  \  becaufe  a  precedent 
condition  to  increafe  an  eftate  muft  be  performed  ^  a;((j^  if  \t  be* 
cornel^  impoffible^  no  eftate  (ball  rife. 

'^  2fx4  Jf 
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3Leoft.i59^      If  ^.  leafcs  to  B.  certain  lands  for  jears>  rendemg  40L  fer 
^jjp^  ann.,  and  a  ftranger  covenants  withuf.  that  A  (hall  pay  wsm 
him  the  40/.  1  for  the  farm  and  occupation  of  the  lancb ;  ai 
before  any  day  of  payment,  A.  oufts  B.  of  his  farm,  £  is  cs- 
cufed  of  the  payment  of  the  rent ;  for  the  covenant  was,  ti»r  ^ 
(hould  pay  40/.  for  the  farm  and  occupation  ;  fo  that  it  is  a  009- 
dttional  covenant  j  and  there  ought  to  be  ^uid  pro  qm;  and  heie 
the  coofideration  upon  which  the  covenant  is  conceived,  vnu  dK 
farm,  and  the  occupation  of  it,  is  taken  away  by  the  a&  oiA, 
himfelf. 
Cre.  jSu        A.  entered  Into  a  bond  to  B.^  conditioned  to  faye  B.  faaraiUi 
^7s-  ftom  a  bond  made  to  C  for  payment  of  looA  at  a  day  and 

place,  and  at  the  day  of  payment^,  was  going  to  die  place  to 
pay  it,  and  B.  by  covin  cauied  ^.  to  be  impriibned  till  after  fosp 
fet,  to  the  intent  the  100 A  (hould  not  be  paid  ;  and  this  bcm; 
pleaded  to  an  adion  of  debt  upon  the  bond,  it  was  adjudged 
upon  demurrer,  that  fuch  a  bare  furmife  was  no  bar. 
SCo.v6.t.      If  the  king  grants  a  reverfion  in  tail,   upon  condition  tktt 
^2^'*    if  ^c  grantee  pays  ao/.  at  the  receipt  of  the  Excbequer^  ^c^ 
jaagcd.        the  grantee  (hall  have  a  fee ;  if  afterwards  the  king,  under  la 
»Bro«ni.     great  feal,  refufes  to  receive  the  money,  yet  if  the  grantee  tea- 
a^wlttdf*   ^^^  it  at  the  receipt  of  the  Exchequer,  he  fliall  gain  a  fee;  far 
the  king  by  no  means  can  countermand  or  hinder  the  increate  of 
the  eftate  in  fuch  cafe. 
Hob.  103.        If  the  condition  of  an  obligation  be^  that  the  obligor  Ihall  pay 
fi^^lTb*      10/.  to  the  obligee,  which  is  for  the  rent  of  certain  lands,  ao4 
liBriint  It     the  obligee  enters  upon  the  land,  and  fo  fufpends  the  rent,  yet 
l«dbeeo  ap-  this  (hall  not  excufe  *  the  payment ',  for  it  is  but  a  recital  that  il 
jJJ^^^^   was  for  rent,  and  not  material. 

*  But  CDtiy  and  cridioa  befoi^  ze&t  duci  sfoids  payment  in  cofenanty  &c  fbc  the  leot » icat. 

Hetiey,  54«  .  If  a  parfon  by  indenture  leafes  his  parfonage  for  years,  render* 
f^^  ^j  ing  rent,  and  the  leflee  covenants  to  pay  his  rent,  and  before  any 
jttdgtd.  So»  day  of  payment,  the  parfonage  {a)  is  fequeftcred  for  the  non* 
in  Mfc  an  payment  of  the  (irft  fruits,  yet  the  Icflcc  (hall  not  be  excufed  of 
^Ty'cnt  the  payment  of  hi«  rent. 

of  Che  rent.      (« ]  Otberwife  if  leflee  for  jfears  is  e?ided  >j  a  prior  title«    Roll*  IUp>  i9Si    Yclv.  2j« 
Cro.Car.415. 

Poph.  19.  If  ^.  leafes  lands  to  B.  for  feventeen  years,  and  after  B.  axxa% 
Cro.  Eiifc  j^^Q  ^j^  obligation  to  A.^  conditioned  to  pay  an  annual  rent  to  C 
oi^n,  ir4.  for  the  term  of  feventeen  years,  if  C.  lives  fo  long,  and  the  iai4 
Micr,  ,97:  B,f  or  his  afligns,  or  any  claiming  under  him,  (hall  or  may  f^ 
i^d^oJ*'*  long  enjoy  the  faid  land  j  and  B.  aiter  furrenders  to  A.;  yet  he 
^  *  muft  continue  the  payment  of  the  rentj  becaufe  merely  coUatcraf, 
and  to  be  made  to  a  ftranger. 
Poph.  40.  But  if  the  condition  had  been  that  C  during  the  ^enn  (hodd 
Crot^EaT."*^*  hold  part,  without  the  interruption  of  B,  or  his  aflSgns,  if  after 
313.  Like  the  furrender,  A.  had  interrupted  himy  B.  (hould  not  have  for* 
point  by        fcited  his  bond^ 

Foph,«m ; 

Jiur  tliai  ihe  obligee  ihould  cot  take  advantage  of  his  own  a£U 

If 


If  the  condidon  of  an  obligation  bcy  that  the  fon  of  the  obligor  mE.4.«(* 
fltali  fenre  the  obligee  for  feven  jean,  if  he  tenders  lua  fony  and  ^^  ^^* 
clic  obligee  {a)  refufes,  it  is  no  forfeiture.  (i/so,if  te 

takes  him,  and  after»  mxhin  the  turn,  commandi  him  to  be  gone*    RoiL  Abr«  455* 

If  the  condition  of  an  obligation  be  to  pay  a  fmall  fum,  and  ftoE.4.t.ik 
the  obligee  refufe  it  at  the  day^  though  this  faves  the  penalty,  ^1^^,*^ 
yet  the  principal  money  {i)  muft  be  paid  i  for  it  ftill  remains  ^^  q^J 

a  debt.  ^'  ^7* 

s.  p.  be- 

ccnle  the  fvni  neodooed  In  the  condition  li  parcel  of  the  obligation  j  and  the  obligee  hath  remedy  fbt 
it  by  law.  Cn.  mis.  755*  S.  P.  (h)  And  tharefove  if  an  adion  be  brooght  againft  him  npon  the  ob« 
ttgationy  and  he  plead  the  tender  and  refufaJ,  he  mnft  alfo  plead  that  be  it  yet  ready  to  pay  the  money^ 
and  tender  it  in  court.  Co.  Lit.  aoy.  a. — Bat  if  the  pUi^ti^'1fiU  not  then  receive  ity  bat  takea  iffne 
upon  the  tenderj  and  it  be  found  againll  him,  he  hath  loft  the  money  for  ever*  Co.  Lit.  aoy*  •• 
Kob.  19S,  199*    Noy,  110. 

But  if  the  condition  of  an  obligation  of  100  A  be  for  the  de-  Co.  uC 
liTery  of  com,  timber,  bfc,  performance  of  an  arbitrament,  or  ^7<  >• 
odier  aft,  ^c,  thb  is  collateral  to  the  obligation,  and  no  parcel 
of  it  i  and  ther^&rc  »  tender  and  refufal  is  a  perpetual  bar. 

4.  Of  the  A£k  of  a  Stranger. 

Regidaily,  if  the  condition  be  to  be  performed  by  a  ftranger,  RoU.  Abr* 

anid  he  refufe,.  the  obligation  is  for^ited  i  for  the  obligor  hath  4ss« 
tskcn  upon  him  that  the  ftranger  (hall  do  it. 

As  if  the  condition  be  that  my  fon  Ihall  ferre  J,  S,i  if  he  will  s«E.4.  %L 

not,  my  obligation  is  forfeited.  .  ^ 

jt.  and  jB.  fubmit  themfelTCS  to  the  award  of  C,  and  A.  enters  ssE.4.  S5. 

into  an  obligation  to  C.  to  (land  to  the  award ;  and  B.  alfo ;  and  aw,^^^* 

C  awards  A.  to  pay  10/.  to  B.^  who  tenders  it|  and  B.  refufes ;  (^)  3^^^* 

the  obligor  is  excufed  {c)  becaufe  B.  is  not  a  mere  ftranger,  aracog- 

but  privy,  and  fo  is  the  obligee.  b^^e 

i^made  to  i^.  to  the  vie  of  i?.  conditioned  to  pay  moneyy  ftc.  to  B.  and  S,  lefoleay  Sec    Cro.  Elku' 
755.    Cro.  Jac.  14. 

But  if  the  condition  be,  that  the  fon  of  the  obligor  (hall  marry  Hutt.  4S. 
Ac  daughter  of  the  obligee,  if  the  daughter  of  the  obligee  refule  ^'[Ja'3** 
f he  fon,  yet  the  condition  is  forfeited  5  for  the  daughter  is  a  mere  ^         ^*** 
ftranger,  and  the  obligor  hath  taken  upon  him  tlut  his  fon  (hall 
iooarry  her. 

So,  if  the  condition  {d)  be  to  enfeoflF  a  ftranger,  who  refufes,.  [J)  iB.4.s« 
yet  the  obligation  is  forfeited.  39  H.  6. 

*  ^  10.  b.   Co; 

Lit.  109.  S.  P.^But  otherwife  if  to  be  made  to  the  obligee,  or  to  any  other  for  his  benefit.    Co.  Lit. 
afp9.  a.   Stcus^  where  the  condition  is  that  a  ftianger  Ihall  enfeoff  a  ftranger.    Co.  Lit.  S09. 1. 

If  there  be  a  feofiment  upon  condition  to  enfeoflF  a  ftranger,  if  19  h.  6. 
the  ftranger  refufes,  yet  the  condition  i3  broken,  becaufe  the  in-  34-  b.  Co. 
tent  was  not  that  the  feoffee  fliould  retoin  it.  ,  Leon.  %66.   s  Leon!:'"'ii!l!  P. 

But  otherwife  it  had  been  if  the  condition  was  to  make  (e)  a  1  £•  4.  1. 
gift  in  tail  to  a  ftranger,  and  he  refufes  i  for  there  the  intent  was  ^^Jf '  ^ J2^' 
diat  he  fliould  have  the  reverfion.  ^  Leon.ais. 

S.  P.    (e)  So,  if  the  condition  be,  that  he  fliall  grant  a  rent-charge  to  a  ftranger,  and  he  refufes, 
becasft  laltadti  the  feoffee  fliould  lacain  the  land.    Co.  Lit.  goo. 

If 


»^#i 
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lufl.  AW«  If  die  cooditbn  of  ia  ohiigaftioii  hc^  that  whexeas  the  o^glor 
45^  ind  obligee  arc  jointlj  feifod  of  tbe  office  of  the  court  of  li- 

sLmo!  14^  ni>^t]r  9  if  the  obligor  ihall  peniiit  the  obl^ee  to  uie  the  iiii 
S.C.  Go^k  office^  and  to  take  the  profits  thereof  only  to  his  own  ufe  duzii^ 
Hi  s*p*  ^*  *  without  interruption  made  by  the  obligOTj  theni&«.; 
^^C^r^  although  after  the  admiral  dies,  and  the  new  admiral  grants  it 
M  laid  office  to  a  ftranger,  (as  he  may  by  law,)  and  he  mbajpofa 
^  and  oufts-  the  obligee,  yet  if  the  obligor  after  this  interrupts  Ac 
dn^Y  \j      obligee  alfo,  the  condition  is  broken* 

n^hs  or  VTMifr  tbc  obligor  it  mc  to  intesnipt  hisi  i^sttnft  bit  own  hoatL 

Co.  Uc  If  ^«  is  bound  to  (a)  B.  to  pay  loA  to  C.^  if  <^.  tenden  it  m 

T^^'iii^     C.,  and  he  refiifes,  the  bond  is  forfeited. 

witit  if  booad  CD  piy  it  to  tfac  obiigecy  or  hit  aflKgu,  nd  tlie  obCsK  appoiats  C  to  iccvitit  »lil 
m&goK,  and  it  is  tmiicwd  to  C  cod  icfaliDd  bj  hinu    Dalf.  3s* 

C:o^  ££«•  If  JL  di£Enfcs  IL,  and  after  leafea  to  C  for  years,  and  C 
^^J^  covenants  at  the  end  of  the  term  to  leare  and  yield  up  tbe 
^"^  tenements  well  repaired  to  ^  and  after  J?,  enters,  i^c^  C.  ii 

excufed. 
S0».i3.k  If  the  condition  of  an  obfigation  be,  that  the  obligee  (hall  ia 
^^»^r^-  MutJi^lmas  term  next  give  unto  the  obligor,  b^c.  fuch  releafcas 
71I!  sTc.  by  the  judge  of  the  prerogative  court  {hall  be  thought  meet;  tk 
Mv-K^«645.  obligor  ought  to  procure  the  judge  to  devife  and  direct  fuck 
^  ^^^  rcieafe ;  for  the  judge  is  a  ftranger  to  the  condition,  and  the  con- 
s.  c.  u.^  dition  is  for  the  benefit  of  the  obligor^  and  he  hath  (b)  okenupB 
«ci  «^       him  to  perform  ic  at  his  peril, 

IJc.  Rep.  11.    Lev.  101.    Si^3i3.     {h)  So,  if  tbc  cooditioa  of  in  oUigarion  be,  tint « 
rrjcjie  a>l  t^  r^tx  ^vnich  be  bjon,  or  pccteadt  Id  bav«  in  «  ceitvn  nanor,  tbt  obfigot  mak 
him  u  nakt  a  lOuXs  4*ja^  though  be  baUi  no  risbs.    Sand.  215. 

w^c!:,  }i»       If  A.  leafes  his  land  for  forty  years,  rendering  rent,  and  de» 
^  Tiles  the  rereTfion  to  J'.  J.  in  tail,  &r.,  provided  that  JL  and  Mi 

wife  {hall  have  the  rent  to  their  own  ufe  till  J*  S.  comes  of  age^ 
upon  condition  that  B,  and  his  wife,  within  three  miMiths  after 
his  death,  enter  into  a  bond  to  his  overfeers  for  the  payment  ef 
34  /.  per  a/tn.^  in  fuch  penalty  as  his  ovcrieers  (hall  advife,  aad 
jf .  dies,  B*  and  his  wife  muft  give  notice  of  this  to  die  €veri€Cf% 
and  at  their  peril  procure  them  to  adviie. 
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Con0atile; 


l)  How  chofen  and  appointed. 
i)  Who  are  obliged  to  ferve. 

S)  Of  their  Power  and  Duty  in  ading  without  any 
Warrant  from  a  Jufticc  of  the  Peace. 

>)  Of  their  Power  and  Duty  in  executing  Warrants* 


(A)  How  chofen  and  appointed** 

CONSTABLES  appear  to  have  been  of&cers  of  great  (a)  and-  Of  tV  hS^ 
^^  quity  5  for  by  the  laws  of  king  Alfred^  the  freemen  were  to  y^^  ^ 
tgeft  themfelves  into  decennaries  and  hundreds,  and  every  ten  ^  ^^^ 
reeholders  chofe  an  annual  officer^  whom  they  called  conftable^  CMr»,  W 
orfliolderi  tithingman,  or  headborough,  as  head  of  the  decen*  ^^^^' 
aryj  thefe,  in  every  hundred  where  there  was  a  feudal  lord,  ntrd.^^ 
rere  fwom  in,  and  admitted  by  the  lord  or  his  fteward  in  his  («)  Wem 
apt ;  but  where  there  was  no  fucn  feudal  lord,  the  (heriff  in  his  ^^^ 
om  had  the  fwearing  and  placing  of  them  in  :  alfo,  if  there  was  Wnchftr^ 
to  feudal  lord  of  the  hundred,  an  annual  officer  was  chofen,  %  Hawk. 
iHio  was  to  prefide  over  the  whole  hundred,  who  was  called  c'/l]**'^ 
he  high  conftable  \  but  if  the  hundred  was  feudal,  as  it  often  4  inft.  467. 
kntiendy  was,  then  fuch  lord  of  the  hundred  adminiftered  the  y*^*  Sopn- 
>fice  himfclf.  ^VSi: 

ttlmry.  Lamb.  Conftable,  S.  [That  both  high  aad  petit  cooftablet  were  of  earlier  date  than  thic 
bnate,  U  (atisfaOoiily  proved  in  tht  intvodttaion  to  •  little  trtatire,  eatstled  «  The  Ofict  ofCw^ieC* 
H^iihed  ^  y79ij  ■  By  comnaon  law,  they  art  to  be  cholcn  by  the  ieet  or  torn.  4  loit  ^65-— 
^nd  by  z  Hawk.  P^  C.  c.  xo.  %  37.  it  U  difficult  to  determine  to  whom  the  power  of  chufing  then 
ftotb  of  common  right  belong ;  for  by  Dalt.  Shciiif,  400.  Ko|L  Rep.  14.  both  high  and  petty  coo- 
ibbks  aie  to  be  chofen  and  appototed  by  the  flieriff  In  his  torn}  and  by  ft  Jooes,  a  is.  Lamb*  Con- 
ftable, S.  Sallu  175.  pL  X*  a  Salk.  50ft.  pi.  2.  5  Mod.  xa4*  ix  Mod.  sis*  laMod.  S8«  115* 
ySp.  Comb.  351.  SJcin.  635.  pU  4.  669.  pl.  6*  "Ci.  Raym.  69*  St.  13  Jlr  14  Car.  a.  c.  la  thoy 
|re  to  be  chofen  by  the  decennary  }  but  it  feemi  dear,  that  whethet  a  conUable  is  to  be  cholcn  by  the 
#ieiiff  or  ^lecennary,  yet  ha  is  to  be  fworn  and  placed  in  his  office  by  the  fteriff,  as  being  judg^  of  the 
pmn, .  AUb  it  feems  ceruin,  that  a  cuftom  either  way  is  yood.  a  Hawk.  P.  C.  c.  10.  §  3S.  And 
chat  a  iherifFor  fteward^  having  power  to  place  a  c«nfta))le  ia  hii  o^ce,  luive  by  conle^upice  a  powec  of 
Ijeaioving  him.    Biilft.  174.  2  Hawk.  P.  C«  63* 

It  feems  by  die  better  opinion,  that  a  cuftom  in  a  town,  that  sid.  355.  % 
^  inhabitants  thereof  (hall  feryc  the -office  of  conftable  by  turns.  Hawk.  P.d 
is  good,  and  that  the  obje&ion,  that  by  fuch  means  it  may  come  ^'^^*  ^^'* 
|9  ^  ^on^aft's  turn  to  feryey  is  of  no  force^  filipe  ib^  is  allowed  to 
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U^  tTttm  make  a  dq>itt7  (41),  or  procuie  one  to  ferve  for  heri  whoUi 
•21^2^    confidcred  as  the  proper  officer. 

94  j«    Cko.  C«.  3S9.  cMT. 

i«5^  Alfo,  the  office  of  conftaUe  being  neceffiuj  for  tbe  pitfemtii 
f^  a.  i-«.  of  the  peaccy  juftices  of  the  peace  have  oy  an  unistanfai 
rxUnl*  v^S^>  i>o^  o<>w  to  be  difputcd»  taken  upon  them  notoeifl 
iaoi»  tSi.  fvoir  conftaUes  who  hare  been  chofen  at  a  torn  or  iect,  htil 
•3M.I05Q.  ifi  nominate  and  fwear  conftab^s^  where  none  ha?e  been iia 
Aii^^i^  It  fuch  courts,  through  the  negled  of  the  flieriff  or  lord,  al 
i>^c!]XB.  life  to  (i)  difplace  thofe  who  naye  been  fo  cho&n;  and  lb 
i^-k^BL  P^^  ^^  l'^^  carried  fo  far  as  to  allow  die  fefiioosofdK 
sSd^T^  peace  to  fwear  one  conftable  who  had  becneleddattkied^ 
AST.  B«ii*.  and  undulj  reje£ied  bj  the  fteward^  who  had  fwornanodiers 
»74-  ^s  place. 

rn^ftC  And  by  the  13  bf  14  Car.  a.  a^.  i2./tfr.  15.  icdtbgi^lk 
Lttshsv*  f»  the  laws  and  ilatutes  for  apprehending  rogues  and  fagaW 
M^^j^J!!!.  **  ^^  ^^^  ^^^^"^  ^^y  «wcuted,  fometimes  for  want  of  officas,if 
^•tthUtia.  ^  reafon  lords  of  manors  do  not  keep  court-leets  ererf  prior 
J^**^  «•  making  them;**  it  is  enaded,  «  That  in  cafe  any  canibyci 
"^  adborough,  or  tithing^aa,  (haU  die,  or  go  out  of  the(B4 

T  two  juftices  of  the  peace  may  make  and  fwear  a  oewcoD' 
iUe,  headboroogh,  or  tithingman,  until  the  faid  lonl  W 


^^    **  headborough,  or  tithing^aa,  (haU  die,  or  go  out  of  the  (b4 

<ftaU«tdie    "an] 

r^T^j.  **  ^^^^  *  court,  or  imtil  next  quarter  feffions,  who  (hall  apfwt 
S«  RcK  ▼.  «  of  the  laid  officers  fo  made  and  fwom  as  aforefaidi  or  af|X» 
py^  Fi:^  €€  others,  as  they  (hall  think  fit  -,  and  if  any  officer  (hall  conW 
'?Rci!%  •*  aboTC  a  year  in  his  or  their  office,  that  then  in  fuch  cafej 
i«^,r>wit.  «■  juftices  of  the  peace  in  their  quarter  feffions  may  difcharge foci 

r  «vf  i**'  **  oiuccr,  and  may  put  another  fit  perfon  in  his  or  their  ^ 
*t««^-J      «  ^j^jQ  ^  i^j.^  ^£  ^^  manor  (hall  hold  a  court  a$  aforcfaii" 

Tbtofeff       The  juftices  of  the  peace  of  the  county  otNortla^^ 


t^"^  their  general  fcffions,  chofe  a  conftable  for  HtMjf  and  faDOt 
BKmf^u  coming  in  to  take  the  oath,  proceeded  againft  him }  ^'^'^^^ 
M^  «S*     ceedings  being  removed  by  artiorwri  into  B,  R^  it  ^'^/"J? 


f^.„  on  affidavits,  that  there  had  not  been  a  conftable  thcie  fa  % 
I  cT  ^  ycais  before,  that  he  might  be  difcharged,  alleging  likcwifc,  tW 
(.  ,Tlu«t  die  H^mh  was  a  privileged  place,  and  that  all  the  inhabitants  wfl« 
;^.f  the  Duke  of  nrFs  tenants:  but  the  court  held,  djttw 
I<^  kM  (•')  could  not  difcharge  him  on  motion,  and  f;ud,  that  ^f^ 
t^*  i«w?««  dcicrmine  the  matter  by  a^on  <rf  &lfc  imprifonmcnt,  w  W 
rr*  if  •  ^^^  ^"T»  ^^  inclined  ftxongly,  that  he  could  «>t  f  ^J^' 
^  be  difcharged  •,  for  fer  Cur.,  though  originally  <»nft^.^ 
chofen  in  kcts,  yet  the  conftable  being  an  office^  ^*l^of 
is  to  keep  the  peace,  the  juftices-  may  choofe  him  ^^^ 
nect  iTuv ;  as  in  die  hamlets  about  the  Tower^  the  F^^J, 


•.A  <.v>Ka    ,^(;^  ^jf  ih^  increafe  of  buildings,  where  there  ^^^ 
!;:**,:;>'"      but  one  conftable,  did  chocfe  five  ;  and  it  was  ^^^^ 
do  fo;  and  they  fcemed  to  incline,  that  diough  JjJ^ifLili 
luii  bc^n  none,  yet  they  might  choofe  <Hie  if  thcf  (hoaW 


<4 

i^i::  Uac-    convcrwrnt. 

^v^ > .    I*te.  R.^v  A,v.  ^35*    a  Rftl  R«^  Si.    %  Hank.  P.  C.  u  10.  i*7«  j. 
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perfon  duljr  ele£led  conftable  tefufing  to  take  tipon  him  the  Cro.  Cnw 
e»  may,  if  prefent,  be  (a)  fined  hj  the  court ;  and  if  abfent,  S^7«   Co. 
lavrng  a  certain  time  and  place  appointed  him  for  the  tak-  ^^lVm. 
of  the  oath  before  {b)  a  juftice  of  peaccy  may,  after  notice  Saik.  175. 
fuch  appointment  and  prefentment  at  the  next  court,   be  P|*'*  ^* 

*^C««*  8  Co,  38. 

^nt  cjumot  be  hiffttUy  committed  without  mote.    »  Htwk.  P.  C.  c  to.  §  46.    (^)  a^cr«  1149. 

klfo^  in  either  cafe  he  may  be  indi&ed}  either  before  juftice^  of  %  Haiffc. 

and  trrminer^  or  at  the  feffions  of  the  peace ;  but  fiMch  indidl-  ^'^  <*i^ 
at  ought  fpecially  to  fet  forth  the  manner  of  every  fuck  ftS^a.920. 

cle£lion,  appointment,  (d)  notice,  and  refufal,  and  before  FitzgU>.i92! 
whom  the  court  was  holdcn*  Bammi,  K, 

Mod.  %ic.  1%  Mod.  180.  See  Caf.  480.  (0  That  it  it  infofficient  to  Uy  in  geoerai,  that  dn 
9  ^ms  deiit^  mttb  eltBus^  or  legitime  eleBu»,  5  Mod.  Rep.  96.  i  ftp.  ac^odged.  {d)  That  the  fpecial 
wnftances  of  fuch  notice  muft  be  fet  forth.  Allen,  78.  5  Mod.  96.  130.  Keb.4i8«  adjudged. 
Mod.  94.  va^d  ft  Sand.  a90. 

if 

Neither  is  an  indi&ment  for  not  finding  a  fufficient  perfon  to  Keb.  41^. 
rve  the  office  of  conftable  good,  unlefs  fuch  indiAment  ihew  ^  ^*^^ 
at  the  party  refufed  to  fenre  it  himfelf,  f '^^l  ^  *•• 

Penalty  on  conftable  negle^Hng  to  provide  waggons^  CsiV.  for  •see^rtfaer 
ic  anny>  30  Geo.  a.  ^ap,  6.  feSl.  41.  Or  for  the  marinersi  c^ip.  1 1.  the  Table  to 
a-  as:  Or  for  the  mUitia,  cop.  25.  fea.  50.  For  taking  money  Sitcw."^ 
\  excufe  from  quartering  foldicrs,  cap.  6.  feS.  66.  Or  mariners^  juUe. 

(B)  Who  are  obliged  to  fervc. 

IT  feems  agreed,  that  all  (/)  fwom  attomies,  and  all  {g)  other  FUe  tide 
■•  officers  whofe  attendance  is  required  in  the  courts  in  We/t-  ^^'^*- 
minfier^haUf  are  not  obliged  to  fenre  or  execute  any  inferior  parifh  \{^    ^' 
office,  and  that  where  they  are  chofen,  though  by  a  (h)  particular  March,  ^ 
cuftom,  with  refpefl  to  their  eftates  or  otherwife,  they  may  have  ^^*  ^*'* 
a  writ  of  privilege,  for  no  cuftom  (hall  be  intended  to  be  more  2  Keb.  477. 
«ncient  than  the  ufages  of  thofe  courts,  and  therefore  (hall  give  iz)  That 

ItWy  and  the  fetvants  of  memben  of  parliament,  have  the  fame  privilege.    Mod.  zft.    ft  Keb.  578. 
Ifod.  13.    {b)  ft  Keb.  508.    Cro.  Car.  389.    Lev.  265,  266.    ft  Hawk.  P.  C.  c.  xo«  §  39. 

So,  if  an  alderman  of  London  has  an  houfe  at  D.  in  the  county  Aideima^ 
of  Efexg  and  he,  as  an  inhabitant  there,  is  chofen  conftable,  yet  ^^'^J^ 
he  b  not  compellable  to  ferve,  for  that  as  an  alderman  he  is  ^^]  j^ 
bound  to  be  prefent  in  the  city,  for  the  good  government  thereof.  46ft.  s.  c« 

But  a  captain  of  the  king's  guards  being  prefented  to  ferve  ruleK^h. 
a«  conftable,  in  purfuance  of  a  cuftom  in  refpcfl  of  his  lands  3°9-  Sid. 
in  a  town,  cannot  claim  this  privilege ;  for  though  by  his  office  htflz^y 
he  IB  bound  to  a  perfonal  attendance  on  the  king,  yet  fuch  of-  KA.  933* 
fice  being  of  late  inftitutioDj  (hall  not  prevail  againft  an  ancient 
Wftom* 

Yet 


6S€  ConftiMe^ 

s  HMrk,  Ttt  if  fiidi  an  officer,  or  a  {a)  gmiSemm  of  qrafity,  vb 
p.c.  cia  QQ  fQ^  office,  or  a  pradifing  pkyfician,  be  chofeacoriUhkifi 
^«^*Kfb.  town,  wUch  has  (^}  fvfficient  perfons  be6dcs  to  aemci 
4S9.  mtf.  office,  and  no  fpecial  cvftom  concemior  it,  palms  k  mrk 
^•^5T«-  fclicTCd  by  die  King's  Bmch. 

prtrilcge  CHI  cnmpt  fittii^  perfoos  from  iierfing  die  office  of  coBlhble,  «Imr  dnc  «c  Ml  tfarf 
MUetlkMitDcaecflKtL.    » Ujwk.  P.C*  ciol^4i.    Sid.x7».    Kcky)^  rik^hii^ 


ROT.  [One  who  i8 refiant  within  a^mw^  bd  widus  die  Wii 

^^^  is  not  therefore  exempt  frooi  ferving  Ae  office  iiixMkk 

^^^  ''*  the  hundred :  and  a  cuftom  to  ele£l  inch  an  one  '^Jg^ 
^^^^  A  younger  brodier  of  the  corporation  of  the  irai^^i 

Cbrk^  not  as  fuch  exempt  fixmi  fcrring  tlie  office  of  headbemi^ 

1  Tcm  Hep.  679. 

Res  ▼.  Perfons  naturalized  bdng  exdoded  from  taldog  «f  dnflfc 

Mkne.  c    of  tnift,  are  thereby  rende^  indigiUc  to  dns  office. 

6Mod.4s«  No  perfons  who  keep  a  pnbliot  houfe  oi^jht  tobe  conUb 
They  are  ezprefaly  prohibited  in  Wf/bmnfiet  by  IL  ^(kk% 
c.  25.] 
I(c)iticcmt  By  the  5  /f.  8.  cap.  6.  <<  The  warteis  and  fdkmUfd^ 
^kJ'of*  **  K**^  infianchifcd  in  i^ondbn,  and  aU  barber  fu^wouUw 
^  ibciite,  *'  sumI  sippnMred  according  to  the  ftatute  made  in  &t  i^^'' 
urfdieaii.  «  exceeding  the  number  of  twelve  ihall  be  difcliaipd«<» 
^^^  "  ftaUdhip  and  watch,  isTc.  {cf 

•n  &rseam  fainpe  been  allowed  die  Uke  piTOege.  a  Keb.  578.— Tbefikerttoi^  ^'^n 
fBom  aftd  bacbersy  by  iS  Ceo.  su  c  15*  ^  lo.  for  makiDg  the  fngeoiii  and  bskm  «t !«»  , 
dUltaft  oofporations.] 

Sflitfcem-    By  the  32l5r.8-  «^.  40.  «  TTic  pwfidcntof  Aecainw>»jjj 
k  to  haw    «  and  feUowlhip  of  phyfick  in  London,  and  the  cmnnrtf  » 
S^5^       "  feMows  of  the  lame(J),  fliaU  not.be  chofiai  codbU»«* 
tnpitf  of      <<  city  of  Lttidon,  or  fid>inrbs  of  the  fame,  t^^^ 

DOC  extend  to  other  phTficiast  not  meataMied  la  it ;  perfiapa  for  tfau  leifeOf  ^^^^J^^TinX 
Ibcfa  fpecial  caftom  for'thor  ^(duife,  «  feixeotti  are  fiM  to  hafe.    s  Hank.  P.Ccio.lWJ 

riyiw.ft      Bythe6e^7  JT.  3.  a^.  4.  ^  ^V^^^^^^^^^Si. 
y^.^  ■*•     «  apothecary,  who  have  been  brought  up  and  ^^^.^J^^ 
Sn'Sto  «  tices  in  the  faid  art  for  fcren  years,  according  to  the  WJ^ 
^officeof  «  5  Elhz.  cop.  4,,  ihall  be  firccd  and  exempted  from  tw "^ 
high  or  pe.   «conftaWe. 

and  fcruplins  to  take  it  ia  fcgv^  ^  ^^  oeths,  ikalt  and  nocf  cncateit  b^r  ^y*^'  ^^pp^jgiaf 
c  13.  an  eaiemp»i»?n  is  granted  to  the  onginal  ptopiietot  orfcftafligneeof  tcOT"^  f^^ 
•ertjio  ieioM  to  arnvkboB,  (caHed  a^iorvtiokct,)  if  apvtft,  (or  •■  '*"  ''^T^:  ^'^^ 
within  the  partik  or  ward  in  which  the  ftiooj  bappoxd,  to  be  only  oooe  vSA  ^  ^n^^  nb. 
exeoifticn  from  lenring  the  office  for  a  awwr,  nor, as  it  leemethy  fte  a '^^^^^JJ^vILflf t^fc** 
Bt  a  Geo.  3.  c.  «o.  ^  S6.  fnTeints  or  primea  in  the  nwltiia aie tKeaipttd  daring °* *?^  k^, 
wikTs  thev  AaU  confent  thoefo.  By  |f  Geo. ».  c  17.  in  ft^^mk^j ^°^l!?bT  Sef^l 
WrbcT  at  Or/b-J,  thoogh  ttfirisnt  in  the  eitjr  ovt  of  coUege,  fecmeth  to  be  eieBJfW  ^jtbc  A*** 
the  owYcriicy,  Jrorn  ferxipg  this  office  for  the  city.  R.  ▼.  Rontledge,  PoPJ*-  ^^^' '^  S»S^* 
Matter  of  Arta,  if  the  gr  ad  Bare  be  not  ic6dent  in  dw  uuvciityy  s^^  *^ '""STrfl)  d.!'] 
«afe«  Vin.  Abr.  61.  Omzt  ^ Xi»i%  Memk  [l),  pL  I.  C«Mt.4br  (U),pL5.  d^^^"^'*^ 

s  Skew,  75.      ji,  \ras  indi£ied  for  not  taking  on  him.  Ac  office  ^^^  i 

^MM.   '^^^^^  '^  ^  qucftion  oa  a  Tpcdal  nrdift  "^^  ^ 


CenftaMe.  ^ssy 

mt  In  ancient  demefne  may  be  made  confiaUe  of  an  hundred,  worth,vnt 
icH   reaches  farther  than  the  demefnes  ?  and  it  was  adjudged  ^t^^^ 
t  he  might.  ...  «*J'»«*«^ 

)   Of  their  Power  and  Duty  in  ailing  without  any 
Warrant  from  a  Juftice  of  the  Peace. 

S   conftables  were  originally  inftituted  for  the  better  pre-  sHawfc. 
^   fervation  of  the  peace,  they  may  by  the  common  law  arreft  ^«  C-  «•  «^ 
f  felons,  and  all  fufpicious  pexfons  that  go  abroad  in  the  night,  H^  ^^^ 
d  fleep  by  day,  or  refort  to  bawdy-houfesj^  or  keep  fu^idous  CoiciB.t9ftl 

.dBng  perfons  dire£IIy  chaiged  with  felony,  al&ovgh  it  Utoold  afterwards  tfopcu  that  no  ftlony  had 
A  committed.  Samuel  v.  Payne>  Dougl.  ^59.  And  where  a  felony  hath  adually  been  committed^ 
7  are  juftificd  in-naking  an  arreft,  provided  they  ad  ioififdit  and  in  purfuac  of  the  offeadery  ufkOB 
ik,  information  as  amounts  to  a  reafonable  and  probable  ground  of  fufpicion.  In  this  cafe,  indeed,  « 
V«te  perfon  may  arreft,  though  not  in  the  former.  -Ledwith  t.  Catchpole,  Cald.  29 1  .^-If  tb«y  hat^ 
tiace  that  a  burglary  hath  been  committed,  it  is  their  duty  to  purfue  the  felon  immediately,  though  ia 
taight*     Cro.  £1.  652.] 

Alfof  fay  die  (h)  ancient  conuDon  law^  the  conftaUe  was  to  pre-  {h)  LamV^ 
«it  mt  the  torn  or  ieet  all  thofe  witlnin  his  precinfk  who  were  Conftabie^ 
lit  admitted  into  fome  tithing,  and  who  had  not  fwom  to  the  i^E,,. 
tng^s  allegiance  $  and  it  feemsy  that  by  U)  the  law  in  ufe  at  this  (c)  Crompt. 
^,  he  ought  to  prcfcnt  {d)  aU  offirncc  mquiiableiathe  torn  or  --^J*. 

^^^  See  Raft. 

lit*  151.    (lO  Yet  in  th«  ^thiek  dom  by  KHchca,  47»»  he  pnly  fucars  to  pitlent  all  Uoodihed« 
■terics,  affrays,  and  refcoufei  done  witliia  his  office. 

A  codftable  is  not  only  empowered,  as  all  private  perfons  are,  3106.151. 

opart  an  affray  in  his prefcnce,  but  is  bound  at  his  peril  to  en-  ?;^'^*'^* 

leavour  it,  not  only  by  doing  his  utmofthimfelf,  but  alfo  by  dc-  dS-^^'^IC' 

handing  the  afiiftance  of  others,  which  they  are  bound  to  give 

Uta  under  pain  of  fine  and  imprifonment. 

And  it  is  faid,  that  if  he  fees  perfons  adually  ei^aged  in  an  Umb.  x^ 

I^SFray,  whether  the  violence  were  done  or  ofFered  to  another,  or  Dait.c.  i.^. 

I^cn  to  faimfelf,  or  fee  diem  upon  the  very  point  of  entering  21^36!^^ 

I^ion  an  affiray ;  as  where  on^  threatens  to  b^t  another,  (s^*^.,  he  Cro.  £Ux. 

Ito&ay  either  carry  the  offender  before  a  juftice  of  peace,  in  order  ^|5- 

^  liis  finding  furetics  for  the  peace,  to'r.,  or  may  imprifon  him  Mootva&i^ 
^felf  a  reafonable  time  till  the  heat  be  over,  and  afterwards  fta£«4* 
i^etain  him  till  he  give  fuch  furety  by  bond :  but  he  feems  to  Jiave  \^^.^  ^ 
•joo  power  to  commit  the  offender  in  any  other  manner,  or  for  any  5H,7. 6.:^ 
-:<H:1ier  ^ihrpofe  i  for  he  cannot  commit  him  to  gaol  till  he  fhall  be  Savil,  97, 
panifh^d;  neither  ought  he  to  lay  hands  on  thofe  who  barely  f°^'^*^ 
contend  with  words,  without  any  threats  or  pei'fona}  hurt ;  but  %  um.'^^. 
all  he  can  do  in  fuch  cafe  is  to  command  them,  under  pain  of  •it  is  more- 
imprifo'wnent,  not  to  fight.  J^',^^. 

ftable  to  carry  the  o^nder  Immediately  before  a  Juftice  of  (be  peace. 

tf  an  affray  ht  In  a  houfe;   the  conTlable  may  break  open  Pait.  c.  S. 
ibi  doors  to  prefcrvc  the  peace,  and  if  aftayers  fly  to  a  houfc,  *7-  '32.4. 


€88  €wtlAhk* 

i 

t%.  h.        and  he  fireflily  follov^  he  may  break  open  the  iom  till 

H.P.C.9S.  them. 

Uah.  133.      But  he  cannot  of  his  own  aathority  compel  a  maa  ti| 

CiaEiis.     furetieSf  who  b  deliTered  into  his  hands^  as  hafing  brobj 

CKm.  IOC.  P^^^^  ^  ^  abfence,  but  ought  to  carry  him  beforcajuiliri 

the  peace ;  neither  can  he  arreft  a  man  for  an  affiray  out  flfl 

view,  without  a  warrant  from  a  juftice  of  the  peaoci  otf 

felony  were  done^  or  likely  to  be  done. 

ICoor,  iB4*      If  a  conftable  fee  a  perfon  expofe  an  hifant  in  the  fticet,  1I 

^>**»>^*"    refufes  to  take  it  away,  he  may  lawfully  apprdiend  and  dd 

F.C.CW.  ^^^  perfon  till  he  or  Am:  (hall  coofient  to  take  cateof  ic 


(D)  Of  their  Power  and  Duty  in  executiiig  tlic  Vii 

rants  of  Juftices  of  the  Peace. 

is)  5  UoA.    A  S  die  conftable  is  the  proper  officer  to  a  jnffice  of  foa 

«7***  pnu"         J*®  "  bound  to  execute  his  warrants.    Hence  it  baA la 

JJf'^it!'    (a)  refohedy  that  where  a  ftatute  authoriccs  a  joffioe  i  tk 

nSi.  sRofl.  peace  to  couTiA  a  man  of  a  ciime>  and  to  krj  the  pti^ 

mcp.  7S.      ^^  warrant  of  diftrels,  without  faying  to  wkom  fodi  sari 

ihall  be  dire£ledj  or  by  whom  it  (hall  be  eiecatedi  dieciatil 

is  the  (h)  proper  officer  to  ferre  fuch  warranty  sod  indidaUeii 

difebeying  iL 

ItoO.  Ak-        Yet  inafmnrh  as  the  office  of  conftable  is  wholly  mimftaa 

59'*  ^     and  no  way  judicial,  it  feems  that  he  may  appoint  a  ^ 

S2^^'  (^)  to  execute  a  warrant  direacd  to  him,  when  by  leafon  of» 

ssm.  nefi^  ahfence,  or  otherwife,  he  cannot  do  it  himfdf :  bat  wo 

^Bom.  77.  ^m  (omt  fuch  fpecial  caufe  a  conftable  cannot  make  a  d^* 

S.  C.  RoU.  Rep.  S74*  SM.  355.  Le?«  t33.  March,  30.-  %  Reb.  309.  3Si»  [3^*^ 
CaU.iss.  1  Term  Rep. 6S».  (c)  And  the  deputy  is  withia  the Cfvitj of  S. 7 ]•!•««  j*  ** 
S4.5.    %  Term  Rep.  395.    St.  »9  Geo.  s.  c  25.  §  ».] 

Saik.  ITS.        If  a  warrant  be  direded  generally  to  all  conftables,  floooeai 
'^^^    execute  it  out  of  his  own  predn&i  hot  if  itbcdiiti 
^.^s*    '   ticular  conftable  by  name,  he  may  execute  it  any 
[By  190.*.  the  jurifdidion  of  die  jnftice. 

Wtlhm^Aer  conftables  iR  tD  he  appobted  oot  of  the  diflfbcnt  pvilhei  /or  ^.^**^^rt\S 
\Mi'lM*K^  alfo,  by  ancieot  caAom,  the  conftablesy  though  appointed  in  pirticohr  w^  * 
thete  «i«  twtnty.fix,  have  power  (B  krvB  wanaMs  and  cncvte  their  oflke  throagkonc  wrotj.J 

<  Ca  54.         A  fwom  conftable  in  executing  a  warrant  need  sot  ^J\ 

9  Co.  69.     ihe  p;jrty,  although  he  demand  a  fight  of  it  5  but  in  »*«* 

arreft  he  ought  to  acquaint  him  widi  the  fubftance  of  ^^j 

%  Kawk.  [And  all  private  perfons  to  whom  warrants  (hall  ^/^^^l 

F.c.  c  13.  j^nd  even  officers,  if  they  be  not  fwom  and  commomf^w 

^  ''•  and  even  thcfe,  if  they  aA  out  of  thdr  own  prccinas,  o»ttJ|^ 

their  warrants,  if  demanded.    And  it  is  cna£W  "T  *'  |^^ 

f.  20.,  "  That  in  all  cafes  where  any  juftice  of  the  peace  »^ 

««  quired  or  empowered  by  any  ftatute  to  ifue  a  '^^"'^^  J^  ^ 

«  trcfs  for  the  levying  of  any  penalty  iiJWW»*  ^l^ 


Conftable.  689^ 

^  money  thereby  dire6ied  to  be  paid — the  officer  executing  fuch  §  u 
^'  warrant,  if  requiredi  fhali  Ihew  the  fame  to  the  perfon  whofe 
<<  goods  and  chattels  are  diftrained,  and  fiiall  fuffer  a  copy  thereof 
«» to  be  taken."] 

An  unlawful  arrefl:  without  a  judice's  warrant,   cannot  be  Dyer,  244. 
made  good  by  a  warrant  taken  out  afterwards.  ^'^'  ^"' 

If  the  conftable,  after  he  hath  arrefted  the  party  by  force  of  Cr}mpti49. 
a  warrant,  fuffer  him  to  go  at  large  on  his  promife  to  return  ^^^''•Tos- 
again,  he  {a)  cannot,  by  force  of  the  fame  warrant,  arrcft  him  j^l  Keb. 
again.  206.  Daiu 

c.  117. 
13  E.  4.  9.  a.     {a)  But  by  tbe  better  opinion^  tf  the  party  Toluntarily  returns  Into  coftody,  the  coa* 
liable  may  lawfully  detaia  hiixij  and  bring  him  before  the  juftice,  in  purfuance  of  the  warrant*    a  Hawk. 
P.  C.  c.  1 3.  §  9* 

A  conftable  cannot  juftify  an  arreft  by  force  of  a  warrant  from  14  h.  8. 16. 
a  juftice  of  the  peace,  which  exprefsly  appears  on  the  face  of  it  to  Prompt. 
be  for  an  offence  whereof  a  juftice  of  peace  hath  no  jurifdi£l;ion ;  JJ^'  '*^ 
t>r  to  bring  the  party  before  him  at  a  place  out  of  the  county  for  aStr.  zooi* 
which  he  is  a  juftice. 

But  it  feems  that  he  ought  to  execute  a  general  warrant  to  Daltc.117. 


bring  a  perfon  before  a  juftice  to  anfwcr  fuch  matters  as  (hall  be  *^^^ 
obje£idd  againft  him  on  the  part  of  the  king.  r ',  J,  ^*  '^* 

[Kmeral  warrant  to  apprehend  all  perfons  fufpe^ed^  without  naming,  or  particularly  defcribing  any 
icrion  in  fpiecial,  it  illegal  and  void  for  its  uncertainty  ;  for  it  it  the  duty  of  rhe  magiftrate,  and  ought 
not  ta  be  left  to  the  officer,  to  judge  of  the  ground  of  fufptcion.  And  a  warrant  to  apprehend  all  per- 
Ibns,  guilty  of  a  crime  thereto  fpecified,  is  no  legal  warraiit :  for  the  point,  upon  which  its  authority 
refts,  is  a  f»lBt  to  be  decided  on  a  fabfequent  trial ;  namdy,  whether  the  periba  apprehended  thereupon 
be  really  guilty  or  not.  4  Bl.  Comoi.  291.  3  Burr.  1741.  i  Bi.  Rep.  562.  1 1  St.  Tr.  307.  321. 
Conim.  Joor.  22  tc  25*  Apr.  1766.] 

Alfo  by  the  better  authorities  It  feems  holden,  that  it  is  not  Batforthit 
material  whether  the  party  arrefted  by  virtue  of  a  Warrant  from  a  j»^Hawk. 
juftice  of  peace,  were  guilty  or  innocent,  or  whether  the  felony,  t',,'/'  '^' 
t^c*  were  a£tually  conmiittea  or  not ;  for  it  would  be  a  great  dif-  skin.  56s* 
couragement  to  officers,  to  fubjeft  them  to  aflions  in  fuch  cafes,  [^  warrant 
for  doing  what  they  apprehend  to  be  their  duty ;  and  the  liberty  J^^f 
of  the  fubje£t  feems  fufficiently  fecured  by  fubje£ting  the  juftice  (erentbo* 
toan^aion.  ?!"?'^; 

tratewhoiu» 
foes  it  fhoold  exceed  his  jurifdidlion,)  will,  by  ftat.  24  Geo.  2.  c.  44.,  in  all  events  indemnify  the  officer 
who  executes  the  fame  minifterially.  4  Bl.  Comm.  291.]  And  how  far  a  conftablp  may  execute  a  ge- 
neral warrant  to  make  a  general  fearch  for  felons  or  ftoien  gooda.  2  Hawk.  P.  C.  82.  [and  11  Sc« 
Tr.  321.    aH.H.  P.C.  313.  311.  J 

[If  a  conftable  be  fucd  for  any  thing  done  in  the  execution  gf  St  7  ja.  r. 
his  office,  he  and  all  who  affift  him  may  plead  the  general  iffue,  ^S-  ^f*  *« 
not  guilty,  and  give  the  fpecial  matter  in  evidence;  and  on  a  J'**'^**** 
vcrdia  for  the  defendant,  or  on  the  plaintiff's  becoming  nonfuit 
or  difcontinuing,  he  (hall  have  double  cofts.     And  the  adion  can 
be  laid  onlv  in  the  proper  county;  for,  if  upon  not  guilty  pleaded. 
It  appear  that  the  fa£l  was  done  in  another  county,  the  jury  fhall 
find  the  defendant  not  guilty. 

No  aAion  is  to  be  brought  againft  a  conftable,  till  demand 
of  copy  of  the  warrant,   and  the  fame  hath  been  refufed  or 

VojL.  1.  y  y  .  acgleftcd 
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negk&ci.  for  ibe  fyzec  otjx  days  after  Cudi  denmi^  1461] 

ABM.iStr.     Where  the  officet  is  not  a£l^^  m  the  executkm  of  Us  oil 
44S.  M6.  QY  ^Q^  purfuing  die  diredions  ol  his  warrant :  thefe  afisA 


tB«irir4i!  hi«a  no  prote^on.} 

Sty-  tn* 


tvmnxtmtxfs. 


In  Coparcdnary  thefe  tilings  are  to  be  ccnfid'errf: 

(A)  The  Nature  »nd  Reafoa  oT  fuch  Inl^eritaocb 

(9)  The  Nature  of  fuch  £ftate,  in  re^d  of  Aaici 
by  or  againfl  Parceners. 

(G)  Of  a  Partition,  when  the  Thidgs  are  diraUil 
or  entire,  and  the  Manner  thereof. 

(D)  Of  Partiiion  by  the  Writ  de  Partitimfaaalk 

(E)  Of  Hotchpot ^  and  the  Nature  and  Inddentsol 
this  Kind  of  Partition. 

•(F)  Of  the  Nature  and  IncWenta  of  the  E&teafa 
Partition  made. 


(A)  The  Nature  and  Reafon  of  fnch  Inbcritaflcet 

Bridfonjib.  |F  one  feifcd  of  an  cftatc  of  inheritance  die,  ^H 
tit'^Hi.  '  daughters,  fiftcrs,  aont^  or  other  females  ^^^\^ 
f Parcen'cfi  *  dcgrec,  and  the  eftate  dcfcend  to  any  of  thcfe  "^^ 
^focajw,  (Q  jj^ji^j.  j^  coparcamrx^  aikd  tt>  make  but  one  hd'  *^  »** 

•ecaufe  par-     *  n  *  ' 

titionliw        CCltor.  .    ^ 

licrween  them.    Lie.  &  241.    And  ncorm  cdM  f«cc«m  by  die  coooioii  bv,  ^^^^m 
ht.fi  of  fem-le?.    W.  §«C4.     By  cofbnijideft.,  Uodiw  »t  W  ■««««,  ••'??f'^^ 
^(ud  m  /Triif .  ».  ^  265.    Bot  to  eitber  cafe,  this  ooMcr  oT  KoMiiv  mfeth  onl?  ^  ''<*T|fj 


Co.  Lit.        .  In  this  inheritance  fomctiaies  the  dcfcent  is  if^'^^ 
Thi:««e    «  n^a^  tath  ilTac  two  daughtex^  anddie^  died«M»* 
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r    therefore  each  fiiall  inherit  alike :  and  fometlmes  tKe  Je«  over  to  ui 
t  ^s    in  Jiirpes;  as  if  a  man  hath  iffue  two  daughters,  and  ^r*?  ** 
p   and  the  cldeft  daughter  hath  iflue  three  datighters,  and  the  ^Vihqr' 
igefl:    one  daughter;    all  thcfc  four  fliall   inherit,    but  the  took  the     ; 
?hter  of  the  youngeft  fhall  have  as  much  as  the  three  daueh-  l?^*^"*^,"* 
Wthccldtft.'  teX 

the  child  watf  entitled  to  his  portion  by  the  Jaw  of  nature  dorfng  the  father*s  Ijfe,  though  he  was 
\  .potfleAi  it,  or  be  a  complete  heir  according  to  th'^  civil  law  of  the  country,  tilt  after  his  death  \  and 
x>uadcd  the  fi^oa,  that  the  chlUie&  ihoiild  ftand  in  the  place  that  he  polTefTed* 

r  a  man  hath  iffue  two  daughters,  and  the  eldeft  hath  Iflui  Co.  Lie; 

ral   fons  and  daughters,  and  the  youngeft  hath  iffue  feveral  .*H«  b« 

ghtersy   the  eldeft  (on  of  the  eldeft  daughter  (hall  only  inherit 

aiiceftor ;  but  all  the  daughters  of  the  youngeft  fhall  hold 

t  mo  theirs  moietv  in  coparcenary  with  him. 

f  a  man  feifed  or  lands  in  fee  hath  iffue  two  daughters,  and  Co.  Lie. 

of  them  is  attainted  of  felony,   and  the  father  dies,  both  .'^3-    fof 

ghters  being  alive,  one  moiety  ihall  defcend  to  the  innocent  iafcrfie tori  * 

ghter^    and  the  other  moiety  (hall  efcheat :   but  if  a  man  by  efcheat 

ke  a  leafe  for  life,  remainder  to  the  right  heirs  of  -/f.,  being  "*"^°^ 

d,  who  hath  iflue  two  daughters,  whereof  one  is  attainted  of  yeft  the'efl* 

my«  it  feems  the  remainder  is  not  good  for  a  moiety,  but  void  tate,  which 

die  whole  ^"  ^^^ 

cac  waoic.  ^  bwfoUy 

ad  mthe  aoceftor»  which  he  camot  do,  becaufe  there  is  no  defeA  in  this  cafe,  fince  the  ancefior  mtf 
mSSk^  reprefented^  and  thfelnnocent  daughter  may  l^ally  reprefent ;  and  therefore  there  can  be  no 
;  In  die  lord  to  cvid  that  moiety,  though  he  has  title  to  the  moiety  Q,i  the  offending  daughter,  whft 
r  her  crime  can  xeprefent  no  nmn  i  but  in  the  fecoad  cafe,  the  fitters  are  to  make  title  to  the  re- 
nder, which  they  cannot  do,  becaufe,  to  ma|ce  title  to  the  remainder,  they  mud  bring  themfelves 
iin  the  words  of  the  donation,  and  the  innocent  daughter  cannot  take  upon  her  the  charader  of  aa 
'  alone,  fince  they  both  make  but  one  heir  to  the  anceitor,  and  both  cannot  join,  becaufe  one  it  aC« 
fied  and  incapable  of  that  charafter* 


i)  The  Nature  of  fuch  Eftate,  in  refped  of  Anions 

by  or  againft  Parceners. 

lARCENERS,  in  refpeft  of  their  anceftor,  make  but  one  heir;  Co.Lit.i6§| 

and  therefore,  to  recover  the  poffeflSon  of  their  common 
iceftor,  they  muft  join  in  the/r^njp^;  fo  when  they  come  into 
)frefEon  before  partition,  they  are  feifed  of  an  undivided  pofTcf- 
Hi,  though  having  a  tight  to  a  writ  de  partittone  faciendd^  they 
ive  a  right  to  fever  and  divide  the  pofTef&on  that  before  was 
Int  in  them. 

In  replevin,  the  pbintifF  declared  for  taking  bricks,  55^r.,  and  5Mod.f4r; 
c  defendant  made  conuzarice  as  bailifi^  to  one  John  Bennet  and  ^'  '^•^j** 
tact  his  Wife,  fetting  forth,  that  one  Pinion  Bennet  was  feifed  in  skinf  596. 
»  of  the  lands,  fafr.,  and  made  a  leafe  thereof  for  forty  years,  Mich.  7  w» 
cndcritlg  rent,  and  died,  and  the  lands  defcended  to  his  daugh-  ^^J^^^JJJ^ 
Jt^  and  co-heirefTes,  one  whereof  married  the  faid  John  Bennet^  undPagc. 
nd  the  other  was  the  Countefs  of  Salijbttry,  and  fo  made  conu-  Carth.  064^ 
aticcf  for  a  moiety  of  the  rent";  and  upon  demurrer  judgment  ?jj^j * 
i^M  given  fox  the  plaintiff'i  becaufe  one  coparcener  cannot  make  where  it  if 

y  y  a  avowry 


^2  Copatceheti* 

2..  f-  .^  z^c-TTT  r.r  a  moictf  of  the  fcnt  bcfbte  panirinn,  do>^ 


•k.S 


^  •      ■ 


t:    ><   r  -9  *»"<•  >.  ':*t  9«ni  ri&^c»  «id  alio  s  ba&iFta  Ixrcehcr  fikr,  far  4c 
.   .•^    -    2  r*:  3rr««sr*  StKoiaii  ao^  Earn,  wfaoc  it  is  fr-*,  flue  (k 

If  cr-2jc:r«  are  dlfleifcd  before  paitidoo,  tLdr  poffdbrr 

^   "T-:  fc  2r  ;:irr,  for  their  remedy  muft  HdC^v  tfac  nasnreoi 

■^  -  *i~r2  m,  ini  xickt  being  joint,  the  adion  vzrA  be  jois  too 

*  .ic^  J:.i«i  2Tiic  partition  before  the  cideida,  tboadidrp 

i.-TS  v-ulii  hiTe  bcca  fereral,  and  then  they  could  net  hzie 

c:-src.:  r*'  a  ;ctnt  pr^dpe^  or  on  a  joint  decixfe  in  an  cjd! 

3»;r  iTi^r;:  is  aoiffcrence  between  an  acbon  pcd^fciTiaii 

'  -        i."-  c.T   irTT-rrl;  for  thovgh  tLc  pcFft^cry  adicn  be  )i?=^t 

j-u-j  r  f!:Jcw5  the  nature  irf'thc  pocciErn,  which  was  ichJ;  p 

"^  ^r:.r.ir^I  jc^lon  muft  be  Hmni,  where  the  riglit  idsx^ 

■*"  '      v  .5  >■:"  ml  ;  »  it  two  copircencrs  be  dUcifri,  aui  cai  c^ 

\-    -C    r^^  each  of  their  iflue  mull  hare  fcveril  frt:^h^ 

.^    ^  ^  V.  'X  ircimrcl  adion  each  of  them  ccur^ts  on  *aiefeRnl 

-  ,  .:   :  :/.-'•  ci-c  from  their  fereral  anceSor,  and  not  fa* if 

z  -pIzZi^.  inr  anceftor  enjoyed* 

«»     — r.::-Ej..''e£  wait  Icivci  cw*  dn/hws,  tbu«  ^se*  tzz\  boch  >3ii*aB^ 


^  . 


Two  parceners  in  tall  aljen  and  die,  learicg  iFuc ;  4c  ife^ 
£2rh  thai]  haTc  a  fereral  remedy,  and  when  oacof  tbeaiccflVQ^ 
il-  cirr  earn  lot  enter  with  him,  becaufe  die  aliciution  of !» 
scTcrai  arxcflors  air.ouated  to  a  pardti:yn ;  for  by  fudi  aSofl* 
Cich  ccr.TCTcd  ditlintlly  and  feparasely  that  moiety  «lwi  l^ 
l:*Cwi  :o  her,  and  fo  broke  and  divided  the  efiate* 

llrc-h  parceners  before  partiiicn  hare  one  cnvatittA/m^ 
Tzry^i  <.*  any  ftrar.gcr's /rAn^,  yet  to  many  parpofa  aBei{ 
e.-rriil-rfs  they  hare  in  judgment  of  hw  Icvenl  fteckoU$;w 
Civh  pjrcerrr,  wh^e  theic  arc  two  of  them,  has  naBy  k«» 
r  *  e  re  a  iroiery  of  the  hnd,  and  is  not,  as  in  cafe  of  jofflttDaDCij 
ir^Vi  .v^  wr  fa*  <rr  tout :  die  fame  law  holds  where  d»  « 
rr^  rircir.ers,  for  in  fuch  caic  each  has  but  a  ritk,  «K 
e^  c^:  c;  ^-^^  to  her  proportion  ;  theiefert  paiccocrs  maf  »»* 
C23  c:>-eT  ot  their  ihare,  as  well  as  ccnyey  it  to  ftnngcR. 

IT.'.t  p  iTol  fi.all  demur  duricg  the  minority  of  one  "^ 
<r,:::.:crH  becauxe  both  of  them  muft  be  in  cowt,  to  *nB=^» 
ii  err  Iic.r  to  their  anceftor,  and  the  infant  cannot  q^jw*^  ** 
irt-mrT  rr  ccrtlnuc  the  Tuit  in  court  for  her. 


«     V 


<,;*»,  »:  c-i  cofinrerer  cr.rcr  upon  the  difcontboee  ^}^"^ 
a~J  L>  iitn-Aj^rci  dii<:i:cd  by  him,  and  theieopoo  brinp  *"* 
'  ;.  i~^  r^cc^ers  by  filfc  verdi^  the  other  copantncr  o^ 
<  :r::r  i-.J  re!:!  in  coparcenary  with  her;  for  though  4c  >"** 
^  :*  r^^c  wr  .  l;:a,  yet  fhe  rccoTCied  as  heir  to  the  coinn»na> 
-.  i.  i  cc  :;.\;ue::LT  under  that  title,  which  is  conunoo  » 
.    \ . .^-^;j^  c-,\^  |U^  jv^^jj  jQ^  but  one  heir  10  IK 


,?  » 
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SO|  if  two  parceners  bring  zformedon^  and  one  of  them  is  fum-  Bro.  tit.  Co. 
moned  and  fevered,  and  the  other  recovers  a  moiety,  and  enters  P^'  (^0 
by  execution,  the  fevered  parcener  (hall  enter  with  the  other, 
and  enjoy  the  land  in  parcenary,  for  the  fcverance  is  only  an 
order  of  the  court  for  difuniting  joint  interefts,  when  one  of 
^e  parties  is  negligejit  in  profecuting  or  defending,  and  not  21 
diiherifoni  therefore  the  fevered  parcener  may  well  enter  into  the 
land  which  the  other  recovers  39  heir  to  the  common  anceilori 
fince  both  make  but  one  heir  to  \vn^i  otherwife,  if  the  perfon 
fummoned  and  fevered  releafes  or  Ui^ens  her  part,  for  then  (he 
has  departed  with  all  her  title  to  the  inheritance,  and  confe- 
quently  can  never  pretend  to  any  (hare  in  an  intereft  which  (he 
has  thus  conveyed  away  to  another. 

Parceners  (hall  join  in  ^^^/'m^r/J^n/irg^irr,  though  in  differ^ 
cnt  degrees.    St,  Ghc.,  6£4*  !•  f f  $» 


(C)  Of  Partition,  when  the  Things  are  dividable  or 

entire,  and  the  Manner  thereof. 

A  Villein  is  an  inheritance  individable  in  its  own  nature ;  yet  Co.  Uu 
if  he  defcend  to  coparceners,  the  profit  of  him  may  be  '^4*  ^ 
divided ;  as  one  of  them  may  have  the  fervice  of  him  one  day, 
one  week,  or  the  like,  and  the  other  another  day,  week,  isfc. 

So  an  advowfon  is  in  itfelf  entire  ;  yet  in  tSc6t  the  fame  may  Co.  Ut. 
be  divided  between  parceners,  for  they  may  agree  to  prefent  by  "^4-  i»« 
turns ;  however,  this  was  holden  only  a  partition  of  the  prefenta-  2ss?"*if  a'* 
tion  (a),  for  the  adyowfon  continued  in  the  right  of  coparcenary^  partition  be 
and  they  muft  all  have  joined  after  fuch  partition  in  a  writ  of  "*<'«o''* 
right  0/  advowfon;    but  (incc  the  ftatutc  t  Ann,  c.  iJt*  their  whiVAan 
joining  does  not  feem  nece(rary.    Vidt  Com*  Jfncom,  7:^.  advowfiMi 

belongty 
wltfaoot  mention  n^ade  of  the  44vowfi>n>  \t  (hail  rtnain  in  common  among  tb^m.    F.  N.  B.  €t» 
1(m)  Bat  fee  Biihop  of  SaRJbary  v.  Philips,  Carth.  50^.  and  i  SaJk.  43.] 

*  Bj  that  iUtute^  whexe  partitioa  is  made  to  prefent  by  tusos,  each  flull  be  feifed  of  a  fepaiateeftate. 


A  rentfcharge  is  partible  among  coipheirs,  and  by  the  z€t  of  Co^uui^^ 
law  the  tenant  is  fubje£t  to  their  leveral  diftreiTes,  which  is  no 
injury  to  him  if  he  punctually  difcharge  his  du(y,  finc^  he  is  not 
thereby  burthened  witli  an  increafe  of  rcnt^ 

Reafonable  eftovcrs,  as  houfe-bote,  hay-bote^  bfc.^  appcnds^nt  Co.  Lit. 
to  a  freehold;  corody  inceitain,  granted  to  a  man  and  his  heirs ;  >^5*  ^ 
a  pifcary  incertain )  or  common  fans  number ;  cannot  be  divided 
between  co-heirs,  becaufe  a  partition  of  them  would  enlarge  the 
original  grant  beyond  the  intention  of  the  grantor,  and  likewife 
prove  a  greater  charge  than  was  originally  intended  to  the  tenant 
pf  the  foil ;  but  the  manner  of  enjoying  them  among  co-heirs,  is 
commonly  fettled  in  the  following  method.  If  any  other  inherits 
ance  defcends  to  them  befides,  tli^en  the  eldefl  only  (hall  take 
fhcm,  and  the  reft  (hall  have  a  contribution  or  allowance  in  valuq 
fut  of  atn  other  ioheritance  which  defcende4  to  them }  but  if 


|^9f  Cotnccenecf ^ 

no  ether  inheritance  defcended  to  thein>  then  one  (halt  tdce  As 

cftovcrs,  pifcary,  to*r.  for  a  fixt  time,  as  a  monthy  a  year^  &-, 
'  and  the  oUier  for  the  like  time  after,  which  will  effcSbxsSbf  (ficis 

the  owner  of  the  foil  from  ailv  prejudice  ^  or  in  cafe  of  tk 

pifcary  one  may  have  the  firft  n£b|  me  other  the  feoond,  &!c.; 

or  one  of  them  may  have  the  firft  draughty  and  the  odn  ds 

fecond,  Wr. 
ti  Roll.  So  in  cafe  of  a  park  or  mill  which  cannot  be  divided,  the  ooe 

Cft^  Ul^'  to  have  the  firft  bcaft,  the  other  the  fecond,  (s^c.  ,•  and  in  cafe  of 
265.  a«        ^^  "^i'I>  ^hc  one  to  have  it^  a  time  ce;rtaixi>  and  then  the  otks 

for  the  like  time  i  or  the  one  to  have  the  Brft  toll-did^  and  tk 

other  the  fecond,  £?r. 
BttttVit  If  there  are  thi^c  coparceners  of  a  manor  who  make  pr- 

■*»?*»* "?"  tition,  each  fliall  have  a  manor  and  court-baron  within  her  pro- 

partition  be-   P^rty. 

fyrt  the  lUtute  offuia  emftwret  \  for  thoogh  that  ftatute  allowi  of  the  cieation  of  a  feat  to  adbf  pstu 
doos  equals  yet  ic  will  never  allow  the  ere^ion  of  new  manors  by  pamtion  made  of  aa  dtl  saac^ 
lince  fuch  partitions^  u  appeartj  may  be  equal  mchoat  fach  new  cieatioxu.  Dav.  61  •  1  RoIL  Ak. 
957.    6  Co.  69* 


Co.  Ut.  If  an  earl  hath  his  dignitj  to  him  and  hia  heirs,  and  dics^ 

*^',?-        leaving  only  a  daughter,  the  dignity  fliall  defcend  to  thedau^ 

^^Cnt^*  '  ^^^  >  ^^^  ^^  '^  agreeable  to  the  original  intention  of  the  grut» 

that  it  fliould  devolve  on  fach  fingk  perfon  ;  bnt  if  dieie  had 

been  feveral  daughters,  though  the  pofleifion  of  the  eaiUoiB» 

like  other  lands,  be  divided  among  them,  yet  the  ctigmtj  itfctf 

fliall  return  to  the  crown,  who  may  confier  it  on  vhich  daog^iier 

{  it  pleafes ;  but  no  paMition  can  be  i|iade  of  it  between  the  dai^^ 

ters,  becaufe  it  is  nf^  partible  in  its  own  nature  ^  for  that  wookt 

be  to  make  feveral 'honours  out  of  one,  contrary  to  the  grant  i 

and  the  eldeft  alone  cannot  have*  it,  becaufe  all  make  but  one 

heir;   thereibrci  to  prevent  difputes,  it  returns  to  the  cmvn 

from  whence  it  proceeded. 

C0.L1t.x65.      But  there  is  a  difference  between  a  dignity  or  name  of  nti- 

doariM  Is     tilitv,  and  an  office  of  honour ;  for  if  a  man  hoId$  a  maiwr 

overruled     ^{  the  king  to  be  high  conftable  of  England^  and  die%  faarki^ 

th«it*'V"*  iflue  two  daughters,  this  office  fliall  not  return  to  the  crown  ^ 

oi^n^thc  **'*  f°'  ^  }^  fliould  retinm  to  the  crown  the  manor  mull  go  with 

death  of  the  it,  which  would  deftroy  the  grant  itfelf;  therefore  if  the  ekkft 

^f^afi"^       daughter  marries,  her  hulband  fliall  exercife  the   oflkc  abo^ 

Kejiker^     »"^^  ^^cfore  hcr  marriage  it  fliaU  be  exercifcd  by  fome  faffidoK 

Juiy8,i779,  deputy. 

^v!"*?!**  *^i  ''^  '^^°?«  ?^  f"  ^^^«*'^^*?«  of  ErgUtitd,  leaving  two  fiftcw  bis  co-heiteflet,  ^  jaliPt 

~rrs  may  execute  it  Sy  dtfuty  to  te  affmSA 

knight,  mid  tc  bt  afpro^td  rf  hy  tie  Km^ 

of  the  feveral  clvounts,  sod  tike  Pad^ 

165.  af  ^^  ^  caftle,  ufcd  for  defence  of  the  realm,  defcend  to  two  or 

»RoJi.Abr.  »orc  co-heirs,  this  ftiall  not  be  divided,  becaufe  that  would  ex- 

unaer  diltmCt  mtcrefts  and  powers  \  but  a  caflJe  dcCmed  03JJ 

4  i^^ 


€mtttntti  i 

£r!vate  u&  may  be  djvided'i  b^caufe  none  of  diefe  Iiiconr  may  w 
ncies  will  follow.  ^  ^\<^- 

Lit.  164; 
reverfion  may  be  difided,  vlx,  tli)t  otae  AaQ  ll#7e  the  Yeterfion  of  To  many  acres,  aod  tlie  othq 
vexfion  of  other  acres,    F.  N*B»62« 

^.  feifcd  of  the  manor  of  Z?.  in  fee,  \^j  indenture  enrolled  (;o.Ut.i 
argains,  is^c.  the  fame  to  B.  in  fee,  prQvi4cd  alwjiys,  and  the  j\  \^A' 

dd  JB.  does  covenant,  tsTr .  to  and  with  the  (aid  ^.^  his  heir^  and  joy*, «! 

Uigns,  that  he  the  faid^*,  his  heirs  and  ^(figns,  niay  dig  for  [Thisc 

re  in  the  lands,  (which  were  gf eat  waftcs,)  parcel  of  the  faid  J^q'^'^* 

lanor,  and  dig  turf  alfo  for  the  making  of  alum ;  :^nd  three  I'^And.  3 

oints  were  reioIved«     i(t,  That  this  did  an^ount  to  a  grant  of  an  andMai 

:itcrcft  and  inheritance  to -rf.  to  dig,  ^r.     2dly,  That  i^otwith-  ^"^'^ 

banding  this  grant,  which  is  like  conunon  /am  number|  iS(,  and  fp^nion  1 

LIS   heirs  may  dig;  alfo,  for  the  grant  is  not  framed  fo  a^  \o  tbcjudgt 

Yclude  him.     3dly,  That  A,  may  affign  bis  whole  intcrcft  ^o  "^Jlfi'^' 

)nCf  two,  or  morej  but  then  they  cap  make  no  diviiion  of  the  wmiogt 

ntereft  fo  aifigned,  for  that  would  be  a  furcharge  to  the  ter^  ^^^  p^>^] 

cnant,  but  they  mull  work  together  with  qne  fto^k;  and  for  thi§  b^"^^fj 

^eafon  ji,  caniiot  ailign  part  of  his  intereft  in  the  wafte,  and  re-  ti^catetj 

:aiii  another  part  to  himfelf  v  the  plain  confequence  of  thofe  refo-  "c  ^^* 

utions  is,  that  if  this  inheritance  defcend  to  coparceners^  it  is  ^j^t 

Dot  partible  among  them«  oor  is  it  < 

»  .  .   of  the  ^u 

jons  ftated  by  AnderfoQ  to  have  been  refef^ed  to  the  judge^«— la  Mo.  707.  the  faqnc  cafe  4s  c 
mrguen4oi  and  there  lour  juflget  are  reprefented  to  liave  been  equally  divided  in  opinion  as  to  the 
point  mentioned  by  Lord  Coke.     But,  according  to  Anderfon,  the  difference  of  opinion  was  oi 
p^bether  any  lemedy  wia  fufniilied  by  lavir  {^  the  inteieft  reftnrcd  tQ  Lord  Mookjoy  by  the  proviib. 
p  chili  latter  pointy  fee  8  Co*  46.    Noy^  X45.    Co.  Lit.  i^th  cdl|.  165.  ^.  note  i.J 

Coparceners  may  voluntarily  asree  according  tq  their  numbers  Lit.  f  2 
tq  ^ake  partition;  as  if  there  oe  two  of  them,  to  divide  the'*44»*4i 
Ccnemeiits  between  them  id  two  parts,  in  fcveralty  and  of  equal 
^ue,  and  they  may  choofe'  certain  friend^  to  mal^e  partition  in 
the  fortn  aforefaid;  in  which  cafe  the  eldeft  (hall  choofe  firft^ 
smd  fo  on  Recording  to  the  priprity  of  age,  unlef^  it  be  otherwife 
agreed  aniong  them ;  for  they  may  agree  ths^t  one  {hall  hs^ve  fuch 
tenements,  atid  another  fuch,  tf r.|  without  amy  fri^er  ele£lion  '^ 
fo  if  by  common  agreement  the  eld)eft  (ifter  makes  partition  in  Hob.  xo; 
the  foArm  mentioned^  to  prevent  paitiality.  Pie  (hall  choofe  laft. 

This  part,  whlcli  the  eldeft  takes  by  virtu?  of  her  priority  of  Lit,  ^  2, 
age,  is  trailed  the  ifiitia  (a)  pttrs^  and  is  purely  pcrfonal,  fo  that  ^^^^'^ 
it  difiers  from  any  privilege  which  the  liw  gives  thd  eldeft  with-  49. 1*/' 
out  her  ad,  for  fiich  a  linyilege  (hall  defcend  *,  as  if  there  be  » And.  2 
two  parceners  of  an  advow(on,  ?md  they  omnot  agrc«  to  prefent,  ^j'^f/^j 
the  law  gives  thie  firft  prefehti^ent  to  the  eldeft,  and  this  privilege  ^^*-^  H 
fksL&  defcend  to  her  iffue ;  nay^  her  aflignec  (&)  (hall  have  it,  ah4  ^pokt,  <ri 
fo  (ball  her  hulhand,  who  is  tenant  by  the  curtefy  j  and  the  rca-,  '^/^^^^ 
fon  of  this  diCerence  is,  becaufe  the  enitia  is  only  the  honorary  the  Frtnc 
refpeft  pa^id  to  a^  among  equals  ;  but  where  it  is  not  a  refpe^  «M  ^^' 
merdy  to  age,  nor  pubely  honorary,  but  a  real  benefit,  there  ^J^^^^ 
|t  (hall  defcend  not  onlv  to  the  ifluei  but  (hall  go  to  the  af-  u^  the  ^ 


hf  the  cBitcfy ;  for  fince  tfaey  oosse  fa 
r  ::jc  Ttrrxa  in  whom  it  6A  Tcftcd^   tiicy  arc  cnrliki 

hw  gzTC  him  ;  but  the  mcxc  xcipod  to 


i  z,Z^  Lie  ai'.'wfr^  ijtk 


..iT^  -s  irrticr  manner  of  Toliintaiy 
-Lir  --.  '▼•en  zficr  partition  each  diTifoii  is  -mrirtca  is  a 
\  3» :  -fiar  a  corcred  all  oyct  with  w^x,   Htc  a  Ft:>  baE, 
-  1:-.  1  -g^*-r  be  fccn,  and  then  all  the  balls  arc  pal  inio 
IT  \t  iJTTt  ia  sbe  hands  of  an  indifferent  perira,  after 
-^  -r  :   .  :^rix  draws  firft,  and  then  the  rcii  accordiag 


5  sriT  2grcc  to  make  partiticn  f-^r  I:fe,  or  fcra 
jr  private  pcrfona,  for  their  cwn  coor^ 


:_i_-   r.-'^-.its  to  bind  thcmfelveSj  as   locg  as  those 
u"^  :  T  -  li::-:  with  law. 

^v-:   r.: ::  li  driccrd  to  two  parceoers,  osc  WT?rth  2ci. 

---.  ^t  n^  :c>^  bat  ic/.,  each  parcener  fhall  hzre  ahan^;] 

•  -    r  .r  'i-.i  d.e  houfe  worth  20/.  per  aKrrum  fliall  pay  nr 

-I  .r  IT  1  ^tfr  ii<rirs  5/.  per  ari'^um  thereout,   that  the  paitiDoa 

-  rrL^'«  an*!  diilrcfs  may  be  of  common  right,  for  this  5;. 

TKT*,  :rro  wliofe  hands  focver  the  hoafe  comes. 


.  ^  :j.  ^r.  169.  a.     But  in  eichange  j  d«d  nntcsff^rf  ^  lb 

1_^     ^  'r;.     2  RoiL  A))r.  255.     [A  parol  aprcmeat  for  a  partidoa  ia  pars  at- 

Vl    ~  ^  -^  t  iti:.i.ihci  ia  equity.     lAtk.  542.     z  Vera.  472.] 

':   j::e  cpcn  partition  grants  a  rent  to  another  genenDff  bt 

-  -  K'^i^.rr  CI  partition,'  without  taking  notice  out  of  what  land  it  is 

■~    ^    "     r».t:,  yet  it  (hall  arifc  out  of  the  part  of  the  grantor,  for  bciBg 

1      t  *  ^.-luitcd  for  equality,  Wr.  fufficiently  ciplains  that. 


....  Mt*.  u.^  :  'M^  rent  be  granted  to  two  fifters,  it  (hall  oot  fnrviTc.     Bro»  tit.  Ctfar.  (6.) 

V     •     Ii  :w)  ccpirceneri,  fays  my  Lord  Coke,  alien  by  deed  indented  both  tbdrpHtss 

....   T^jerng  a  rent  to  them  two  and  their  heirs,  they  are  cot  jointeaaots  of  tlus  rat*  b«t 

A  -       .   :x.  :^  -trie  of  coparcenary.     Co.  Lit.  169.  b.     But  fir.  \  for  the  38  £•  3.  x6.  b*  «4m^ 

.  -^     >  '.«   m-r  *..  i  orini^n,  fccms  to  maintain  the  contrary;  for  this  rent  being  oewiy  aeatod  ky 

.• ..  .^;  t  "^^  rjrcaiiV,  muft  be  governed  by  the  word*  thereof;  and  cf  this  opinioa  behia^ 

4  .i  w&*     Co.  i^c  II.  b. 

.  155*  If  two  parceners  of  land  in  fee,  at  full  age,  make  an  dd- 
<ft-ual  partition,  yet  it  (hall  bind  them;  for  as  die  lands  bdi^ 
1:1  fee  mny  be  aliened,  fo  they  may  be  difpofed  of  by  pairi- 
rxn:  bcfulcs,  the  parties  being  of  full  age  arc  prefumed  to 
kn«.w  what  they  do,  and  therefore  their  a£ls  are  binding  iqxn 

t-icm. 

Bl:  if  one  of  them  had  been  within  age,  it  would  not  hate 
'•  bcuri;  for  though  partition,  if  equal,  will  bind  an  infant,  bc- 
ci^.V  compellable  to  make  partition,  and  whatCTcr  one  is  com- 
-v:  Jrle  to' do,  may  be  done  by  the  fame  perfon  voluntarily;  yet 
^  '^v*:^  :-<^  rartition  is  unequal,  and  the  lefs.part  allotted  to  the 
•*'  r.  t*  >  ih^ill  not  bind  her ;  for  then  the  fecurity  which  the 
-  j^  ;  .  vAniiied  for  infants,  to  prevent  them  from  being  over* 
.*     ^j/^.a!dbcufelefs. 

But 


«k    ••■ 
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But  yet  fucfi  «9iequal  partition  is  not  abiolutely  void,  but  the  C0.Lit.17r- 
infant  has  cleaion  either  to  affirm  it  at  full  age,  by  taking  the  ^^^^ 
profits  of  the  unequal  part  allotted  to  her,  or  to  avoid  it,  either  profits  after 
during  her  minority,  or  at  full  age,  by  entering  into  the  other  ft»u «««» «f 
part  with  her  fifter.  ^.^  ^^  ^  ^^^  ^^^  ^g^  Ab  wiu  be  of? 

A  prcchein  amy  may  make  partition  on  behalf  of  an  infant,  and  2R0IL  Abr. 
it  will  bind  the  infant  if  equal ;  for  the  procbein  atnj  is  appointed  ^5^* 
by  the  law  to  take  care  of  the  inheritance  of  the  iniant,  and  this 
reparation  and  divifion  of  his  part  from  what  belongs  to  another, 
is  fo  far  from  being  a  prejudice  to  the  infant,  that  it  is  really  for 
his  benefit  and  advantage. 

If  a  partition  between  parceners  of  tailed  lands  be  equal  when  Co.Lit  173. 
it  is  made,  no  alienation  by  one  of  them  after  (hall  avoid  it,  or  ^'^^' 
let  in  her  ifl!ue  upon  the  other,  becaufe  they  were  at  firft  com-  |.  ^u^^** 
pellable  to  make  partition,  and  the  partition  they  did  make  was  luchpart!- 
binding,  becaufe  it  was  juft  and  equal.  ''°iSa**th'*" 

they  are  bound  by  it  during  their  owi&  livesy  yet  the  ilfue  of  the  coparcener,  who  had  the  ie&  part 
allocted  to  her>  is  not  bound,  but  may  enter  and  occupy  in  common  with  her  aunt. 

If  lands  in  fee  and  in  tail,  of  equal  value,  defcend  to  A,  and  Lit.  §  2$o. 
JB.  as  coparceners,  who  make  partition,  zndA.  has  all  the  fee-  C0.Lit.17s. 
fimple  lands,  and  B.  the  tail,  the  iiTue  of  B.  cannot  avoid  the  f.n^b.  63» 
partition  as  to  the  fee-fimple  lands;  but  the  iflfue  oi  A.  may  M.  in  this 
avoid  the  partition  as  to  the  lands  in  tail,  if  A.  aliens  any  part  of  Sjj^^ji^ 
the  fee-fimple  lands }  for  the  iflue  of  both  having  per  formam  ,  gift  in  tail 
ioni  an  equal  right  to  the  tailed  lands,  the  ad:  of  their  anceftor,  of  her  part^ 
unlcfs  an  equivalent  be  left  to  defcend,  {hall  not  bar  them  of  5'**'*^*^** 
fuch  right :  but  as  to  the  fee-fimple  lands,  the  allotment  thereof  pence  to  her 
by  B.  to  A»  was  equivalent  to  an  alienation  of  £.'s  part  therein,  i^ue,  be. 
which  would  have  bound  her  iflue :  but  if  A.  had  left  the  whole  ^^^"^ 
fee-fimple  lands  to  defcend  to  her  iflue,  then  fuch  iflue  could  not  docked  by 
avoid  the  partition,  becaufe  a  full  recompence  defcended  to  him  \  >  common 
and  alfo,  becaufe  it  would  be  unjuft  that  he  (hould  defeat  the  [I^Jj^if  yf! 
partition  for  the  tailed  lands,  when  the  iflue  of  B.  is  bound,  and  had  made    ' 
cannot  avoid  the  partition  for  the  fee-fimple  lands.  V^'i^)^^ 

*  for  life.  It 

would  be  otherwife,  becaufe  the  tenant  for  life  could  not  hurt  the  rererfioa.  Co.  Lit.  173.  a.  And  in 
this  cafe,  if  a  writ  of  partition  had  been  brought,  neither  of  the  coparceoert  would  hare  been  obliged  to 
take  all  the  tailed  lands,  but  they  and  the  fee-fimple  lands  would  have  been  diTided  in  moieties  equally 
between  them,  to  atoid  the  inconveoiencies  that  might  happen  upon  allotting  the  whole  tailed  lands  ta 
ooe.    Co.  Lit.  173.  b» 

If  parceners  of  non  fane  memory  make  partition,  unlefs  it  be  Co.Lit.i66. 
equal,  it  ihall  only  bind  the  parties  themfelvcs,  but  not  their  J^'^"!?* 
^ffue.  it  b?i.  the 

patties  themfelves,  is  the  fame  that  all  other  contrads  bind  them.    [But  fee  F«  N.  B.  ftoa«  D.   %  Bl« 
(»'omm.  291,  2.] 

If  two  parceners  feifed  in  fee  take  hufbands,  and  the  hufbands  Lit.  \  257. 
make  partition  equal  in  value,  this  (hall  bind  the  wives  and  their  ^<*'  ^»'* 
h^rs,  bcgaufe  being  compellable  by  law  to  make  partition,  they  JjAfl:p,aj. 
liiay  by  agreement  make  it  without  procefs  of  law ;  but  if  the  8  Co.  loi, 

partition 


6^t  (tO^ntSMtif. 

h,  [la  paiddon  liad  befB  vneqnaly  the  yfnSc  ^ho  MFcrtd  hj  dr 
vA^  54<«  eqaalitj  might  have  arjcnded  k  after  her  huiband'a  deatfaj  mi 
c^  ia*      might  her  heirs. 

vbkh  L«4  Ftedwkke  it  raprefaited  l»  67,  that  c  fmti6ao  hf  lyyfmfiir  bctwuii  two  hd 
viil  aot  biad  the  inhcritaoce  of  tbdr  wires.     But^  iiotwithfttndui^   this  high  authoritj,  ISr. 
^we  tdn  tlui  doariiK of  Littletoa  md  CoIbi»  that  fock  fvtitiaa  will  bind  the  wives,  wv'A  i\ 
marfwalf  to  be  clear  bw,  and  for  the  cogent  le^ioQ  bcie  gita  bj  the  latter.     See  mec,  F.  N.  B.'tt. 
Co.  Lie  171.  ••  note  ft.  j,, 

Co.iit.  4^  If  thore  are  two  cofMUtenerS}  and  one  of  .them  Icta  her  psrt 
^  another  for  years,   and  aftcr>  on  a  writ  of  partition  htua^ 

vyu.s^. «.  ^^^^  ^^  i^^P^  ^^  ^^^  23  allotted  (^  the  leflbr  ^  fome  hM^ 

that  the  leflee  cannot  aToid  it^  becanfe  he  will  not  be  aBowtd  it 
objeA  partiality  to  men  on  their  oaths,  an4  to  the  proceedixfE  flf 
a  comrt  of  jaitice  thereon :  but  if  two  pyceacra  are  of  t&ne 
acres  of  land,  each  of  equal  value,  and  one  copaicener  lets  kr 
part,  and  after  diey  agree  to  make  partition,  and  one  acfc  is  oo^ 
allotted  to  the  leflbr,  the  lefiee  is  dot  bound  bj  it,  but  may  cater 
and  take  the  profits  of  another  half  acre,  which  juftly  beioop  fil 
him,  for  the  grofs  and  apparent  par^ality  of  the  partition. 
sRon.Abr.  A  partition  that  fhall  bind  on  account  of  its  cquaihy,  mft 
>5^  not  only  be  founded  on  an  equality  in  the  yaloe  of  the  laud,  bot 

likewife  on  an  equality  of  advantage  atkd  profit  redoundix^  fioa 
each  (hare  to  the  feveral  owners ;  as  if  one  (hare  be  incumbent 
with  an  aflife^  from  which  the  other  is  free,  though  each  fime 
be  equal  in  its  intrinfic  value,  yet  the  partition  is  not  eqad; 
for  the  cxpence  of  managing  the  afTife,  from  which  the  other  n 
Irce^  which  is  a  real  action,  and  therefore  cMlatory  and  cxpesfiTC^ 
may  eat  up  the  w!io]e  profits  of  that  part  which  it  xncoffibeni 
and  fo  make  the  p;irtition  unequal. 
Co.  lit.  Wht:n  a  p:\rrit it  n  is  unequal,  the  whole  mijft  be  arcnded,  be- 

^7^  ^  <:aufe  what  is  the  furplufage  of  the  unequal  part,  cannot  be  dit 
tinguifhed  but  by  a  new  dirifion ;  aho  the  inequality  makes  At 
partition,  which  confifted  in  the  equality  of  it|  voidaUe  in  the 
whole. 
Co.Uti67.  B^^fides  the  feveral  forts  of  partition  :dready  mentionedy  there 
are  likewife  thefe  following :  i(t,  Wherti  lands  defccnd  in  copar- 
cenary, and  they  agree  that  otie  of  theitf  ftaS  have  and  oonq^y 
the  land  from  Ea/i^r  till  the  firA  oi  Amgtt/t  in  feverahy,  and  dktf 
the  other  (hall  have  and  occupy  the  land  fron^  the  firft  of  j&gv^ 
till  Eafier  yearly,  to  them  and  (heir  heirs. 
Ca.  Lir.  Alfo,  if  two  coparceners  have  two  manors  by  defcent,  and  they 

!'7:  **•        make  partition,  that  one  Ihall  have  the  one  manor  for  one  yeari 
^...B.  %•  ^^^  ^^^  other  die  ether  manor  fpir  the  faiAc  year,  and  fo  Wbror 
vidhus  to  them  and  their  heirs  \  tlns^  is  a  good  partition,  and  eadi 
of  them  has  an  inheritance^  though  they  have  the  occupation  bat 
fox  a  fixt  term. 
1  Fa'.b.  [So,  if  one  releafe  to  the  other  wit^i  ^^rarranty^  this  hathbea\ 

VxiaU  t^».    liolden  to  be  a  good  partition. 

57  b.  ».i:«  **  * 

44  E.  3.  F.  Abr.  tit.  Ctaiterflrs  dt^mck.  >2.    34  E.  I.     PMrtvim,  17. 

^T'^n*cp*s         So,  there  may  be  a  partition  by  judgment^,  e^^dufiyc  of  that  d) 
"J*V^  *-*•    the  writ  d^  ^artuUnefacicndd.'} 


(D)  Of  Partkiott  by  the  Writ  de  Partitionefaciendd. 

npHE  writ  de  partitione  faciendd  lies  for  one  coparcener  againft  Lit.  %ji^f^ 
^    another,  when  fee  will  not  agree  to  make  partition  volun-  ^  ^*»*' 
tarily,  or  by  one  parcener  againft  three  or  four,  or  generally  Bootb%44. 
againft  alt  thofe  that  will  not  confent  to  make  partition,  by  them  F/N.b.  ^ 
that  do  confent. 

The  mamier  of  making  partition  by  this  writ  is  thus:  ift,  F.N;.B.€«i 
The  writ  of  partition  is  diref^ed  to  the  feeriff,  to  fummon  the  Booth,  244* 
refradlory  coparcener,  to  fliew  caufe  why  fee  will  not  make  jar-  J^f  ^^*^ 
tition,  according  to  the  laws  and  cuftom  of  the  kingdom,,  of  bcaWolate^ 
thofe  lands  which  fee  and  the  other  coparcener  qx  coparceners  neceiraryui 
hold  Jmul  (a  pra  indivifi  of  the  irficritance  o£  Acir  {a)  common  Se"^'" 
ancefton  that  the  iiu 

hcriUDce  it  of  the  couunoo  anceftofc    3  Leda.  231  •    f  •  N«  B*  6%*  A.  B.    Bat  fee  Cro«  El;  64^ 

In  this  a£llon  there  are  two  judgments  \  the  firft  is  quod  par^  Booth*  14^ 
iliio  Jiat  inter  parits  pretdiB^  de  tenement.  pretdiB.  cum  pettlnentiis^  c^\}  *« 
^ind  upon  this  there  goes  out  a  judicial  writ  to  the  feeriff,  to  ^/j^!^* 
make  partition,  which  recites  firft  the.writ  of  partition  and  judg-     , '" 
ment,  and  then  commands  the  feeriff,  together  with  twelve  men 
of  the  vicinage,  tifr.,  to  go  in  perfon  to  me  tenements  to  be  di« 
vided,  and  there,  in  the  prefence  of  the  parties,  (if  they  appear 
on  fummons  to  be  made,)  by  the  oath  of  thefe  twelve  men^  to 
make  an  equal  and  fair  partition,  and  allot  to  each  party  theiir 
full  and  juft  feare,  and  then  return  the  inquifition  of  the  parti« 
tion  annexed  to  the  writ,  under  the  feals  of  the  feeriff,  and  the 
jurors,  whofe  names  are  likewife  to  be  returned. 

When  the  inquifition  is  thus  returned,   upon  motion  madft  Cp.  Lt& 

to  the  court  the  fecond  judgment  is  given  in  this  manner,  ideo  J^9;  «*. 

con/iderat.  eft  per  Cur.^  quad  partitio  Jirma  (^  JlabiUs  in  perpetuum  tidon^by" 

teneatmr^  judgment 

binds  Ifl-' 
fantt  lod  feme  cmretts*    Co.  lit  171.  ti»    In  this  mtmey  of  ptftUion  ttotisjio  frefcROce  of  out 
if&xx  to  another  |  to  that  i(  it  ^j^  tft  the  difcittMn  of  db^  (kexiS  who  AaU  have*  firiL    G6«  Lit*  §  149^ 

If  errors  happen  in  executing  a  writ  of  partition,  and  one.  of  Cro.  £iis« 
the  defendants  rdeafps  all  errors  to  the  plaintiff,  this  fesiU*  not  bar  ^5* 
the  other. 

According  to  the  diredion  in  the  judicial  writ*  the  feeriff  muft  Cfo.  £lis# 
be  upon  the  lands  in  perfon ;  and  if  he  were  not,  the  court  upon  i'/?'^ 
information  thereof,  before  filing  the  return,  will  order  the  filing      ^ ' 
to  ftay;  and  if  upon  examination  it  be  fQ  found,  will  award  a 
new  writ  \  for  in  all  cafes  where  the  writ  commands  the  femff 
to  go  in  perfon,  as  in  wafte,  bv.,  there  the  writ  is  his  com- 
mimon,  from  which  he  ^nnot  deviate  j  but  if  the  feeriff  re- 
turn, that  he  was  there  in  perfon,  and  this  return  be  received 
mnd  filed,  the[i  any  information  to  the  contrary  comes  too  late, 
becaufe  by  the  filing  it  is  become  matter  of  record,  againft  which 
no  averment  in  pais  li^sj  neidier  can  tht  party  have  error  upoa 
;hc  return.  ,^^ 


t  f  t^tl^s 


as 


it  to  iDOfc  prrfms 


Z!m  ***^Jf'  »y   ^MB       ^^Blf  <^!BM^S  ^HB  7^ 
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it  riT  for  one  ccpar. 
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tie  "TT-iJirTi:-    Tit  iLc  liiill  Lrrc  a  writ  d 
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ik  of  poniij 


Af 


rrrcfj  ihsll  bsTC  a  wnt  of  pzr 


1« 


-t.  «w 


r*'.ifiSp.  iSL 


JLri  15  rr  tie  ±^r::t*  cac  ictnrcnxct,  or  tmart  £a 
rr-iT  Li-:  1  vri.:  cf  pirdiir-::  zr^ind  ascchcr,  u>  ac  das  6xf  tBC 
ili.:r.fs  cf  z^^  ^izzTz.rr  riiT  hire  a  writ  cf  p«rtr:ioa  sr^w-it  ic 
ccji-rr  z-izzzzytZj  'r»r:i^r  tbrr  arc  rrraTts  in  cocmioa. 

Z-i:  S  zzsc-z  zzrzrcz:mm  arc,  acd  a  nrasgrr  puichaiic  die  pott 
c£  cue  zz  tzL-n,  ii  ciju^^ct  »crn  whii  dilicr  of  the  two  ccpr- 
crrrrs  iz  a  -5—.:  ^'  r-irriTLrc^  cizicr  2t  cotnygi  law,  or  fcy  force 
ti.T  iTirxt?;  frr  tr:^  m-:;z6s  of  the  prramSic  of  tiie  fiaote 

rft=-  «ari;J  .-tj^Itt:-,-  iuw-  in  this  caic  cac  cf  t^^^^",  «tx.  tlic 
psrnr^jrr,  rsrr  Lire  a  wr>  d  p^itljcn  at  ccrnnya  lav^  and  tha^ 
irrc  r^^"-  :c  rccc  wrt^h:  t*c  r«^ea?si>lc  azk!  iuicm  of  the  afi,  and 
£r  n — ct  j>r:r  vi±  ibc  r=rchi:>r  in  a  wxit  of  partitkn  facoogiK 

It  frrrrs*  rf,  afrsr  :!:«  awirdir^  cf  Ac  jiidkxal  wnt,  and  bdoie 
t^t  TTTi:-::^  cf  i;«  ti-r  i>':r--T«fft  dit^  jct  the  p^rdticn  is  good,  nd 
t>^  wTTt  *>.;r  =cc  a^^;,  bccacic  bcicre  the  death  a£  the  dcfcni* 
art  "i^rrt  »-i5  fc-^^^  tT-ar  pznirJca  iho;dd  be  madcj  aal 
r^:::ii  trcr:  :!«  m^ira  c-f  ti;  ;;kficial  writ  there  is  aaodis 

Ttt  thit  b  gi^^n  in  ctir.firniarion  of  the  fidt 
z^  Lcc  a  cai£  npoa  the  return  of  the  jndkal 
vTt~,  =ir  nrf^rscc  c^z.  S:  tal::n  to  it,  therefore  it  is  not  matcnal 
'w^rtirr  TiiZ  cjfrrdirt  he  ii^:ic  cr  alirc,  £ace  he  can  haie  no  at 
Ti-ti,rr  TT  arrr  rl^a  c:i  tbc  rrrsTn  cf  the  writ. 

A  writ  cf  r.im£c-  is  btc^L:  ar^iiifl  two^  and  ooe  of  thcfll 
arrci:^  j:rt  cri^3  tzic  r,sit:6Lii,  and  the  other  makes  defaah i 


-T;.-^  a  cc  cr-r^^c,  ±i:  it  j-iiciai  writ  ILall  be  awaiticd  » 


the  flieriff  With  a  r^/  executia,  till  the  parcener  who  made  de- 
fault comes  in,  for  all  muft  be  included  in  a  partition  by  writ^ 
becaufe  it  is  final ;  otherwife^  in  a  partition  by  agreement. 

Three  coparceners,  and  one  of  them  aliens  in  fee  her  part,  and  Dyer,  143; 
then  one  of  the  other  two  brings  a  writ  of  partition  againft  the  P^'  55* 
alienee  and  the  other  parcener  upon  the  Jiatute:  and  becaufe  this 
writ  lay  at  common  law  in  this  cafe,  and  the  ftatute  doth  not 
give  it,  but  where  the  common  law  would  not  allow  it,  it  was 
refolved  that  the  writ  fliould  abate. 

A  writ  of  partition  brought  by  a  coparcener  and  her  hulband.  Dyer,  79.  ■ 
in  which  the  coparcener,  who  was  formerly  married  to  a  peer,  P^*  5«- 
of  the  name  oi  Pcwu,  is  (tiled  Una  Anna,  Powis  uxor  of  her  p^teof 
prefent  hufband ;  this  was  reckoned  a  mtfmmery  tliough  fhe  was  Suffolk. 
a  woman  of  quality  by  birth;    upon  which  a  new  writ  was 
brought  ad  refpondend.  H.  isf  Anna  uxori  fua  nuper  uxori  domini 
Powis  defunEi.:  and  in  the  count  it  was  fet  forth,  that  the  plain- 
tiiF  coparcener  was  co-heir  in  tail  with  the  defendants  of  the 
inheritance  of  their  common  anceftor,  without  (hewing  the  com- 
mencement of  the  tail,  and  allowed  to  be  well  enough  in  this  ac- 
tion, in  which  the  pofTef&on  of  the  defendants  is  affirmed,  and  Mo.  2x« 
no  land  demanded  from  them^  but  only  a  fair  and  equal  diviiion^ 
that  each  may  know  their  feveral  (hares. 

[If  the  count  (late  that  the  plaintiff  and  defendant  were  feifed  in  Cm.  i&u 
fee,  and  it  be  found  that  the  defendant  hath  only  an  eftate-tail,  7S9* 
the  writ  abates.] 

(E)  Of  Hotchpot^  add  the  Nature  and  Incidents  of 

this  Kind  of  Partition. 


A 


Man  feifed  of  lands  in  fee-(imple,  as  for  inftance,  of  thirty  Lit.  %  s6^. 
acres  of  land,  each  of  the  annual  value  of  12/.,  hath  iflue  l^^*j^** 
two  daughters,  one  of  whom  being  married,  the  father  gives  ten  jgl  i/ 
acres  of  the  thirty  to  the  hufband,  with  his  wife  in  frank- 
marriage,  and  then  dies,  leaving  the  refidue ;  in  this  cafe  the  un- 
married fifter  (hall  enter  into  and  enjoy  the  refidue,  unlefs  the 
hufband  and  wife  will  put  the  ten  acres  given  in  frankmarriage, 
with  the  twenty  acres  into  hotcbpot^  that  is  to  fay,  together;  and 
then,  finding  each  acre  to  be  of  the  fame  yearly  value,  allot 
fifteen  acres  to  the  unmarried  filler,  and  take  five  acres  to  the 
ten  which  they  have  already  in  frankmarriage,  which  puts  them 
on  an  txzSt  level  with  the  fifter  that  is  unmarried  ;  for  upon  the 
death  of  the  anceftor  the  remnant  (hall  defcend  to  the  other  co- 
parcener, becaufe  the  gift  in  frankmarriage  (hall  prima  facie  be  in- 
tended a  fufficient  advancement  of  the  other  fifler,  and  as  full  a 
(hare  of  the  inheritance  as  (he  could  have  pretended  to  in  cafe  it 
had  entirely  defcended  in  coparcenary :  but  if  thefe  lands  given 
in  firankmarriage  are  of  lefs  value  than  thofe  that  defcend  to  the 
unmarried  fifter,  then,  as  hath  been  faid,  (he  (hall  have  tlie  be- 

pefit  of  a  partition  ia  the  m9DAer  before  exprefTed  i  for  it  would 

be 


^  tn  uttreafonabld  conftrnftiim,  to  maiat  ^mihat  was  defigaed&Fl 
her  advancementi  turn  to  her  prejudice^  cfpecially  wben  vt  c»> 
fider,  that  this  gift  in  frankmania^  was  made  by  a  tenant  infill 
who  might  have  difpofed  of  it  as  he  pleafed. 
lit.  ^%S$*      tn  diis  manner  of  partition  die  lands  grrcn  in  frankmamqel 
cannot  be  allotted  to  the  other  copaTcener,  fbr  they  nmft  £» 
fcend  according  to  the  form  of  the  gift ;  and  if  tbejr  IhooU  he 
transferted  to  another,  contrary  to  the  origiilal  intention  of  it\ 
donor,  the  iflue  of  fuch  marriage  woal0  avoid  the  alienadoc. 
lit  ^173.       If  die  lands  given  in  frankmarria^  be  of  equal  value  at  die  I 
Co.  Lit.       ^{jQ^  0[  d^  gif(  ^ith  the  rcfidue  mat  continues  in  the  bandi 
»79»  «•       ^f  ^jj^  anceftor,  and  remalh  fo  upon  the  death  of  the  aacdfasTil 
they  (hall  never  be  put  into  ioUhpof  t  but  if  iu  this  cafe  the  hak  i 
given  iti  frankmarriage,  witfaott  default  of  the  donees^  decfioe  ii 
value  by  the  zSt  of  God ;  or  if  the  donof  purchaf^  mort  had 
after  the'  gift ;  or  if  the  remnant  be  improved  in  his  hands,  ft 
diat  the  lands,  which  defcend  to  the  odier  fifter^  axe  of  grtaler 
value  than  thofe  given  in  frankmarriage ;  then  the  partttkm  ia 
htchpot  ihall  be  made,  that  each  fifter  may  have  her  juft  tai 
equal  proportion. 
Lit.  \  172.  '   The  lands  given  in  ffankmaxtia^e,  and  the  lands  in  fat^an^ 
^°i  ^h!*      which  defcend  to  the  other  fifter,  muft  move  from  the  fame  aa^ 
*^  ceftor,  othcfvirife  there  (hall  be  no  hotchpot. 

Lit.  %  2^5.      This  Way  oi  partition  by  hotchpot  is  appropriated  to  land^  b 
Co.  Lit.       frankmarriage ;  for  if  an  anceftor  enfeoff  one  of  his  daoghteis  of 


ThervaToii    P^rt  of  his  lands,  or  purchafe  lands  to  him  and  her  and 
fecms  to  be   helis,  or  make  h«r  a  gift  in  tail,  (he  (hall  have  her  full  fliait  of 

whVn  ftVii  *^  remnant  without  putting  her  fhare  into  hotcbpa. 

cufeoffcd,  &c.  flie  is  confidered  as  a  porehaler»  and  what  Ae  aeqaifes  by  purdaic  caa  acfcr  be  mlei 
pittence  to  exclude  her  from  what  comei  to  her  ui  a  coarfe  of  defce&t. 

tit.  %  374.      If  lands  In  fee-tail  defcend  from  the  donor  in  frankmarriagey 

Cft.Ut.179.  |]^  donee  ihall  have  an  equal  (hare  of  them  without  putting  me 

lands  given  in  frankmarriage  into  hotchpots  for  ihe  clums  the 

lands  in  tail  per  formam  dofis,  by  force  of  whidi  gift  both  par« 

cqners  muft  equally  inherit,  becaufe  both  make  up  but  one  heir 

to  the  anceftor,  and  confequently  one  without  the  other  caanol 

claim  under  the  words  of  the  donation. 

Co.  L!t.  If  lands  given  in  frankmarriage  are  of  greater  value  than  tk 

176.  ft*       lands  defcended  in  fee-Iimple,  the  other  fifter  has  no  remedj 

againft  the  donees ;  for  it  was  lawful  for  the  donor,  beii^  te* 

nant  in  fee^funple,  to  difpofe  of  his  own  lands  at  his  will  and 

pleafurc. 

L't.  ^  270.      If  the  donees  in  frankmarriage,  and  all  the  other  parceners  <& 

Co.  Lit.       before  partition  made  in  houbpoty  yet  the  benefit  of  this  kind 

'^     ■'        of  partition  (hall  defcend  to  their  iffucs. 

Co.T;t.i77.  This  kind  of  partition  hath  the  fame  incidents  with  the  com* 
b.  [s.^eCo.  ^Qy^  partition;  fo  that  the  donee,  if  empleaded  of  the  lands  in 
amiry^to'  frankmarriage,  (hall  have  aid  of  the  other  parcener ;  for  it  is  un* 
gift  in  tail  reafonabic,  that  what  was  defigned  for  the  donee's  advancementi 
^"^  nortii*  fliould  put  her  in  a  worfe  condition  thaa  (he  would  have  been  if 
''rk,*"^  tlic  gift  had  not  been  made. 


[P)  Of  the  Natur?  and  Inwdciits  of  the  Eftatc  after 

Partition  made. 

TpHOUOH  the  law  giVcs  every  parcener  a  power  tp  fever  her  Co,  Ut. 
•*     own  moiety,  and  to  c?try  if,  over  into  the  family  into  which  '73'  •>•• 
Bic  maiTies  j  yet  fi;icc  the  partition  i$  compnlfory,  the  law  will  Buftwd"* 
not   put  parceners  in  a  worfe  condition  after  partition  than  if  uUe. 
^ey  had  enjoyed  their  moieties  without  divifion ;  and  therefore 
on  a  fuit  commenced  fer«any  part,  or  an  evidion  of  any  part 
^fter  partition,  they  fliall  have  lUte  remedy  as  if  they  had  enjoyed 
in  cpmmon }  in  which  cafe,  if  a  fuit  bad  been  commenced,  both 
parties  muft  have  been  empleaded,  and  on  tb^  recovery  there 
i^ad  been  an  equal  lofs  to  both :  therefore  after  partition  there  is 
a  warranty  annexed  to  each  part,  fo  that  if  either  be  empleaded 
ibe  may  vouch  her  fiftei^,  and  thereby  deraign  thd  warranty' pa* 
i^niotMit  annexed  to  the  purchafe  of  the  anceftor ;  and  if  (he 
loicSf  ihe  may  recover  one  moiety  of  her  lofs  in  value  againit  the 
other  fiften 

'  So  if  parceners  enjoy  in  cqxpmpn,  atnd  anv  part  Is  evi£lbed  by 
tatry  Tyithout  a£lIon,  tbey  ihali  enjoy  what  is  left  in  common : 
ihf  Tcforc,  that  parceners  ipay  not  be, in  a  worfe  condition  by  the 
partition  whicb  the  law  compels  them  fo,  there  is  a  condition 
annexed  to  the  partitipn*  th^t  if  ^^Ither  the  whole  of  any  one 
fliare,  or  an  eilate  f^r  l^e.  qr  in  tail,  1^  thereout  evided  by 
entry  w;ithout  a£lion,  tb^t  to?  p^^  fp  evidled  may  en.ter  on  het 
^ftcP^  moiety,  a|id  avoid  the  partition  by  enjoyment  of  an  undi-* 
Vided  moiety  of  what  is  left* ' 

But  if  after  partition  either  fifter  aliens  with  warranty,  and  the  Hob.  2t« 
ilienee  is  etnpleaded,  he  fliall  only  vouch  the  alienor  to  recover  *^*  *^*^ 
in  value,  who  may  with  the  other  fifter  deraign  the  warranty  pa-    ^^*^'  * 
ratnount }  for  as  tne  parceners  Ifaall  not  be  in  a  worfe  condition 
by  the  partition  than  if  none  had  been  made,  fo  they  (hall  not 
be  in  a  better  by  the  warranty  or  condition  which  the  law  an* 
nexes  upon  the  partition :   bow  if  a  parcener  before  partition 
aliens  her  part  with  warranty,  and  the  alienee  is  empleaded,  h& 
can  only  vouch  his  warrantor,  who  may  vouch  the  other  fifter  to 
deraign  the  warranty  paramount,  but  not  to  recover  in  value  ^ 
for  there  is  no  reafon  that  the  (ifter,  who  did  not  enter  into  the  Co.  L'lt^ 
contraA  of  warranty,  (hould  be  fubje£t  to  it ;  fince  it  is  fit  that  >74«  ^ 
Ihe,  whofe  folly  it  was  to  infure  the  title,  (hould  anfwer  for  the 
<!(mfequcnces  of  it. 

If  one  fifter  after  partitbn  aliens  to  her  heir  apparent  and  dies,  Co.  l;^. 
and  the  fon  is  empleaded,  though  he  be  in  by  the  feoffmcTit  174*  *• 
of  his  ofiothe^  as  a  purch^er,  yet  he  (ba)l  pray  in  aid  of  the  \^^^  ^^^^ 
fuiviving  parcener  to  deraign  the  warranty  paramount:  for  though 
he  claims  the  land  by  purchafe  from  his  mother,  and  fo  never 
y^ipg  k  ip  parcenary  ca.nuQt  recover  pro  ratas  yet.  upon  the 
contraft  of  warranty,  whereby  the  vendor  did  wanant  to  the 
aiKeftor  and  his  bcirsy  be^  tQg«tbcr  with  hi»  aunt^  make  up  one 

heir 
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Iidr  to  fttch  anceftor;  and  dmefore  they  muft  join  to  dcn^ 
Ae  raianty ;  odicrwife  there  b  not  that  heir  bdFore  the  codti 
that  bj  Tunie  of  fuch  contrail  is  to  take  the  benefit  of  it 


n  fcifcd  of  lands  in  fee  have  iflue  tvFO  daughters,  ui 

*^  ^  make  a  gift  in  tail  to  one  of  thenii  and  die  feifcd  of  the  rmrfioi 
in  fee,  which  dcfcends  to  both  the  fifters^  and  the  donee  or  ha 
ifloe  be  empliraded,  ihe  (hall  not  pray  in  aid  of  tUb  other  lifter  to 
dcraign  the  warranty  paramount,  becaufe  this  eftate  was  neicr 
in  ccpanxnary,  and.  by  confequaice  they  never  pcflefled  as  heir 
to  the  common  anceftor,  whereby  they  may  pray  in  aid  of  each 
other ;  and  there  being  no  warranty  in  deed  annexed  to  the  cd 
greeted,  (he  has  no  means  to  bring  in  her  filler,  i^thout  vhooi 
Ihe  cannot  take  benefit  of  the  original  contra£l  of  tho  war- 
r^inrcr,  Cace  fuch  warranty  ran  to  the  heirs  of  the  anceftor,  ad 
the  tesant  in  tall  and  the  other  fifter  make  but  one  hor  to 
the  anceftor. 
Jik  95*  If  two  acres  defcend  to  two  parceners,  and  one  of  them  bcfbre 

puddoo  grants  a  rent-charge  out  of  one  of  the  acres,  and  afta- 
waids  upon  partition  the  acre  charged  is  allotted  to  the  (Ats 
£iler,  ihe  (hall  hold  it  difchargcd ;  for  a  parcener  before  ptf- 
^:kx:,  hiTisg  no  feparate  title  to  a  diftin£l  moiety,  cannot 
prcttsd  to  charge  any  particular  part  of  the  lands,  £>  as  to 
Kike  it  fub'efi  to  that  charge  in  the  hands  of  another  who  does 
Kix  hoUl  u:^ Jer  her  ;  therefore  this  grant  by  the  fifter,  who  at 
the  tinse  of  the  grant  had  only  a  title  to  an  indiftindl  and  lOr' 
d^:d;^l  mcicty,  ftiiU  never  affed  the  other  parcener  who  docs 
HOC  claim  under  her,  and  who  at  the  time  of  the  grant  had 
as  gvx>d  a  title  to  that  acre  oat  of  which  the  rent  was  to  arife,  as 
the  grantor  had. 


Copi^oU)^ 


(A)  The  Nature  of  the  Tenurey  and  what  ihall  be 
deemed  Copyhold. 

(B)  la  what  rcfped  Copyholds  partake  of  the  Nif 
ture  of  Freehold  Lands. 

(C)  \Mut  Aas  of  Parliament  (hall  be  faid  to  extend 
to  Cv^t^v  holds :  And  herein, 

f.Of 


i.  Of  tli€  Statute  De  Dofiisj  the  feWtailiHg  df  Oopyholda  by 
Cuftom,  and  the  Manner  of  docking  fuch  Entails, 

2.  Of  fuch  Statutes  as  may^be  faid  to  relate  to  theth* 

(P)  Of  fuch  general  Cuftoms  as  may  be  faid  to 
relate  to  all  Copyhold  Eftates. 

(E)  Of  particular  Cuftoms  that  are  good,  and  pecu« 
liar  only  to  fome  Copyholds* 

(F)  Of  granting  Copyhold  Lands  t  And  herein, 

I  •  What  Perfons  may  make  good  Grants. 

2.  What  Afts  (hall  dcftfoy  the  Power  they  had  of  making 
fuch  Grants^ 

3.  What  Things  may  be  granted  to  be  holden  in  Copyhold, 

4.  Of  the  Operation  of  the  Grant,  and  the  Eltate  and  In* 
tereft  that  pafs  thereby. 

(G)  Of  Surrenders,  Prefentments,  and  Admittances : 
And  herein, 

1,  Of  the  Neceffity  of  a  Surrender,  and  where  die  Copy- 
holder  fliall  be  faid  to  be  in  before  Admittance* 

2.  Where  the  Want  of  a  Surrender  will  be  fupplied  in  Equity. 
3*  What  Perfons  may  furrendcr. 

4.  What  Perfons  may  accept  fuch  Surrenders,  atid  make 
Admittances* 

5.  What  Words  or  Afts  amount  to  a  Suffcndcr. 
6*  What  Afts  amount  to  an  Admittance, 

7.  Of  the  Conftruftion  to  be  made  when  the  Surr^ider, 
t'refentmcnt,  and  Admittance,  differ. 

8.  Of  the  Time  of  making  the  Surrender,  Prcfentment,  and 
Admittance,  and  whefe  they  Ihall  be  effeAual,  though 
any  of  the  Parties  die  before  they  are  compfe'ted. 

(H)  Of  the  Operation  of  the  Surrender  in  paffing 
the  Eftate :  And  herein^ 

t.  Of  the  Perfons  to  uke,  and  what  Ihall  be  fufficient  Cer« 
tainty  in  the  Defcription  of  them.    , 

a.  What  (hall  be  faid  to  pafs  by  the  Surrender. 

J.  What  Eftate  or  Intereft  patfeth  by  the  Surrender. 

4.  Of  the  Power  and  Authority  of  the  Lord  and  StewsPrd ; 
Atid  therein  of  the  Ditfetence  of  their  A€t$. 

VoLl,  Zx  (1)  Of 


^  r  )  Of  Fines  payable  by  Copyholders :  And  hra 

1.  Where  a  Fine  (hall  be  faid  to  be  due,  and  by  wbos,4 
to  whom  payable. 

2.  At  what  Time  and  Place  payable. 

3.  Of  the  Ceitainty  and  Reafonabtenefs  of  the  Fine. 
^4.  Remedy  for  the  Fine.] 

(K)  Of  the  Extinguifhment  of  the  Copyhold :  Aoi 
heron« 

1.  Where  the  whole  Copyhold  (hall  be  extinguilbedortf 
pcndcd. 

2.  Where  Part  only,  or  what  b  incident  to  it,  fluH  k  a« 
tingiiifhed. 

(L)  Of  Forfeiture :  And  herein, 

1.  Of  Forfeiture  for  Non-attendance  at  Court,  aai  p 
Aaiag  Service. 

2.  Forfeiture  for  Non»payment  of  Rent. 

3.  Forfeiture  in  the  Copyholder's  taking  upon  him  to  & 
pofe  of  the  Copyhold,  and  make  Leafes. 

4.  Of  Forfeiture  in  committing  Wafte ;  and  thaein  rf  tk 
Lord's  or  Tenant's  Intereft  in  the  Trees. 

5.  Forfeiture  by  Inclofure. 

6.  Forfeiture  for  Treafon  and  Felony. 

7*  In  what  Cafes  a  Forfeiture  of  Fart  (hall  be  a  FocBoc 
of  the  Whole. 

8.  Who  (hall  be  aflfeftcd  by  a  Forfeiture,  or  take  A** 
tage  thereof. 

9.  What  Perfons  (hall  be  excufed  from  a  Forfcltuie. 

10.  Where  the  Forfeiture  (hall  be  faid  to  be  difpcnfcd»it 

(M)  Copyhold,  where  and  how  to  be  fued  for  d 
recovered* 


••■x 


(A)  Of  the  Nature  of  the  Tenure,  and  wbatflaH 

be  deemed  Copyhold* 

^  <»  npilE  (0  origbal  of  this  tenure  arofe  from  gnnts rf ^ 
■^  •'^  X  »^^-^  ^J  1^^^^  ^^  ^^^  villeins,  to  hold  of  them  bjr  W«J 
■^^  s,.^c?:  thofi  vulcins  or  tenants  were  ^^olleion^j^J^ 
4  :w  *xi  u^  Ji-W  by  copy  thereof  5  and  were  capable  of  tt^ 


(featet  eftate  fban  at  the  (a)  will  of  the  lord ;  fof  Othefwifej  ^7.  l>w 
hey  liad  been  infranchifed :  yet  to  prevent  the  frequent  ending  *  ^^'  ^*P* 
>f  thefe  cftates,  they  granted  them  in  fee,  but  ftiU  at  the  will  of  comm.^^* 
he    lord;   who,   notwithftanding  fuch  grant,    (b)  might  have  DoagL*7S4»' 
>ufted  them  when  he  pleafed :  but  this,  being  a  very  great  yi-  '^'yr^^j^ 
:onveiiience,  (r)  was,  it  feems,  altered  by  fomc  pofitive  law,  syft.view* 
[though  fuch  law  does  not  now  appear,)  which  (d)  preferved  36.  la)Ut» 


cftates  to  them  and  their  heirs,  doing  their  fenrices,  but  yet  %^7*- 
in  other  refpeAs  left  them  only  eftates  at  will.  ri)Co*o>!r 

pyholdery  6,  7.  (<)  Preced.  Chan.  574.  (d)  Thty  are  now  eftaUiihed  by  coftom,  and  fuck  tenant,  fo 
\oDg  MM  he  doth  hit  fitrriceS)  and  doth  not  break  the  cuftom  of  the  manor,  it  not  to  be  ejeded  by  his 
lord.  4-  ^^*  ^<*  ^*  ^*'  *•  [He  li  called  tenant  at  will  Jecundum  cMjuetudhum  mantrii  \  which 
iKvdSy  Jkcundum  eMftutudaum  wianerHt  were  not  to  boond  the  lord*!  pleafure  in  the  determination  of 
Ilia  will,  but  meant  only,  that  the  tenant,  as  long  as  he  continued  tenant,  was  to  bold  the  land  under 
thole  terma  and  conditions  which  the  caftom  had  eftbali/hed.    2  Str.45i«]  ^ 

Lands,  parcel  of  the  manor  of  C  in  JTif///,  and  parcel  of  the  Carth.  4324 
dutchy  of  Cornwaltf  although  they  pafs  by  furrender  and  copy  of  ^'^^  ^^ 
court-roll,  yet  if  by  the  rolls  or  copies  they  appear  only  to  have  fofy^jj^ji*^ 
been  granted  tenendum  (e)  feeundum  con/uetudinem  maneriif   and  trial  at  bar, 
not  (f)  ad  voluntatem  domini  manerii,  they  are  not  copyhold,  but  *?!  J/""" 
a  cuftomary  freehold.  }L%'^. 

cordingljTy  againft  whom  there  was  a  verdi^k  at  njfipriMtf  for  a  forfeiture  by  committing  wafte,  he  and 
nU  the  other  tenants  taking  them  to  be  copyhold.  Comb.  3S7I.  S.  C.  refolfed  accordingly.  («]  That 
lie  waa  feifed  feeundum  cmfnetudinem  wumtrii,  does  not  neceflariiy  import  a  copyhold.  3  Bulft.  230* 
Roll.  Rep.  411.     5  Co.  S4.    2  Vent.  144.    [Cro.  Car.  229.    i  Lotw.  126.     1  Salk.  365.    2  Lutir* 

127 1»     Bl*  Law  TraAs,  vol.  i.  |p.  154.  8to.  ttlit.] The  copyholds  are  parcel  of  the  manofy  and 

«ot  held  Mt  dewuneriof  vidt  Salk«  185..  pi.  4.  1S6.     3  Lev.  405.     x  Ld.  Raym.43.     (/)  The  omif* 
•  lion  of  thefe  words  aided  after  verdid.     Salk.  364.  pi.  5.  365.     2  Ld.  Raym.  1225.    [But  if  not 
ftated,  or  ibund,  or  pleaded  to  he  demjatie  by  copy  of  court-roll  timo  out  of  minda  it  cannot  be  adjudged 
copyhold.     Newman  ?.  Newman,  2  Will  X25.J 

The  bifliop  of  N.f  loH.  8.,  was  fcifed  of  the  manor  of  N.  in  3 Leon.  107; 
'  Tight  of  his  biflioprick,  and,  at  a  court  holden  within  the  fame  ^^  '4i- 
manor,  granted  parcel  of  the  demefnes  of  the  faid  manor  to  one  anTcroni- 
T.  and  his  heirs,  by  copy;   whereas,  in  truth,  the  land  was  «eU« 
never  demifed  by  copy  before ;  and  fo  the  land  continued  in 
copy  till  23  H,  8.,  when  T,  committed  a  forfeiture,   and  the 
bifliop  feifed  the  land,  and  granted  the  fame  again  by  copy  to  T^ 
in  fee,  from  which  time  it  continued  in  copy  till  the  8th  ot  Eliz.,  nde^Qm 
which  was  forty-feven  years ;  and  it  was  holden  by  the  whole  *4- 
court,  that  fifty  years  continuance  is  requifite  to  faften  a  cuf*^ 
tomarj  condition  upon  the  land  againft  the  lord)   and  that 
thougn  the  original  commencement  of  granting  thofe  lands  by 
copy,  was  10 /T.  8.,  from  which  time  to  8  Eliz.  was  above  fixty 
years;   yet  that  the  feifure  for  a  forfeitute  which  happened 
^^3  H.  8.   interrupted  utterly  the  continuance  from  the  time^ 
which  might  by  the  law  have  perfe£ted  the  cuftomary  intereft  } 
Co  that  the  commencement  of  the  copyhold  was  to  be  reckoned 
from  ^3  H.  8.,  which  not  being  fufficient  time  to  make  good  a 
cuftom,  the  lord  might  enter  upon  the  copyholder  as  upon  his 
tenant  at  will. 

[A  copyhold  cannot  be  created  by  Operation  of  law;   for  it  iTermRep. 
U  not  a  creature  of  laW|  but  of  fad ;  it  mult  have  cuftom  to  4*5/' 

Z  7  %  fupport 
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fupport  k,  and  c&nnot  be  created  by  any  ocker  mode,  unleft  $A 
2£k  of  parliament,  which  might  operate  as  aa  cftoppel  to  ai^ 
man  to  fay  it  had  not  exifted  time  out  of  mind*] 

(B)    la   what   Refpafi   Copyholds  partake  of  the 

Nature  of  Freehold  Lands, 

4Cft.«i.t«  V/f  Y  Lord  Coke  fays,  that  copyholders  have  only  a  fee-Gmpk 

Co.  Copyh.  iVl  jg^n^um  quid:  that  though  they  are  tenants   at  will,  yet 

[(J)  A  cuf  ^cir  ellatcs  (hall  dcfcend  to  their  heirs,  and  fuch  defcent  (hall 

tem,tkei«.  be  governed  by  the  rules  of  the  {a)  commou  law;    but  not 

fcfc,  thaL     ftmplicitbr  to  have  all  the  collateral  qualities  of  cftates  in  fee- 
where  there    i^irf  1 
%»«  no  fon    umple. 

or  daji^hter,  the  land  (liould  defoead  Co  the  eldcft  fifter,  was  bolden  not  to  antitle,  by  implication^  tbe 
eldeft  oitce.  For  if  the  caftda  is  not  fully  explicit,  the  common  Uw  mtift  rq;ula(te  the  cooxfe  of  i»- 
fcent.     I  Tezm  Rep.  466.] 

4Co.»i.«.  Therefore  where  a  copyholder  by  licence  made  a  leafe  for 

Moar,  125.  years,  and  the  Icflee  entered,  and  the  Icflbr  died,  leavinff  ifluc  a 

adjtt^.  ^'^^  *"^  *  daughter  by  one  venter,  and  a  fon  bv  anomer;  Ac 

Vidt^hcasL  elded  fon  died  \  it  was  adjudged  the  daughter  of  me  whole  blood 

f 'i  The  ^^^^  inherit  j  [h)  for  the  pofleffion  of  the  lefice  for  years  was 

une  law  id  ^^  poflefljon  of  thc  elder  brother,  who  may  have  poilefiion  be- 

•  gwdiau.  fore  admittance, 

Ctf.  Copyh. 

9S*  D>er,  n^i.  Cro.  Car,  41 1.  Roll.  Abr.  50ft.  That  there  iiall  \tt%fog^9frMm  befim  id- 
»itttt:ce.  Roll  Abr.  50%.  3Leoo.  70.  Mod.  lao*  Moor,  %f%,  597*  Venca/6t*  Dalii^  xio* 
h*  p.  but  faidf  that  if  the  lord,  by  cuftom*  during  the  nonage  of  tbe  beify  demifes  it  to  n  ftcanfcr  ftr 
years,  this  will  not  mikA^pqltJic  fra:ni  j  and  «*(J!r  Co.  Cop]^.  95*,  where  my  LofdCokefaitb^  chat  if 
the  leaSe  br  year^  dercronine,  a.id  the  elder  br^Uier  die  before  entry,  tbe  youngeft  brother  iball  laherH  \ 
but  ^MtfTt -^  Gilb>  Ten.  1 50- 1* 

4C0.  t^.a.      But  though  it  be  governed  by  the  rules  of  commoa  law  con* 

|j4Mi.6      <^cft^ing  defcents,  yet  it  partakes  not  of  the  nature  of  freehold 

*.    '   bnds  in  other  refpecb  ;  for  it  is  not  aflets  in  the  heii's  hands ; 

neither  fliali  a  woman  be  endowed  of  it,  nor  a  man  be  tenant  I7 

die  curtefy,  unleis  by  fpecial  cuftom  ^  nor  (ball  a  defceat  Cake 

away  an  entry. 

4  Co.  ft^.a.       A  man  fei(ed  of  copyhold  lands  in  right  of  his  wife,  fonca* 

(.0.  Copyh.    ijers  to  the  ufe  of  anotlier  in  fee,  this  is  no  dilcondnuance,  but 

stppie-        ^^^  ^^^^  ^^1  enter  after  the  death  of  her  huAand  \  for  this 

nient,  <;9.     IS  not  like  a  fepffinent  at  comtnon  law  ^,  which  by  the  notoriety 

Cro.  Eii7„     Qf  i^  ^^^  away  the  entry  of  the  wife,  for  the  bendSt  of  ftrangen^ 

•'fiy  saH.   ^^^^^  t^^y  migbt  not  be  at  a  lofs  againft  wlK)m  to  bring  their 

s.  c.  2S.     prxcipis :  for  in  cafe  of  copyhold  lands,  as  there  \&  no  fuch  incoo* 

Ltd^!  ^t  ^^^^^^"c^>  ^<^  ^  nature  of  tbe  conveyance  will  not  admit  of  fuch 

abled  from      CXpofition. 
dilcoatinuiog  his  wite's  cftate. 

Moor,  753.  So,  if  a  tenant  for  life  furrcnder  to  tbe  ufe  of  another  in  feeb 
4  Co.  »3.      £^  jg  jj^  forfeiture  ;  for  it  may  be  feen  by  the  court-ioUs  who  it 

tenant  \  and  fo  the  ilranger  is  at  no  lofs  to  fue. 
Co.  Copyh.       If  a  copyholder  in  fee  furrenders  to  the  ufe  of -^f.  and  B^y  and 

cv  %X     ^^  '^"S^^  ^^^'  ^^  ^^^^^  ^^  ^^^  ^^  v^^  o^  '^^  of  uf.  the 
/  land» 
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lAadu  Quli  reanin  t9  the  yoongeft  bao(  J.S^;  in  this  cafe  yf.  BroimL»7i 
bas  but  an  eftate  for  life ;  tor  an  eftate  tail  in  copyhold  lands 
ihall  not  pafft  bj  implicadon. 

A  man  may  fureendcr  a  copyhold  eftate  to  the  ufe  of  his  4Co»s9.  b^ 
^i^ife;  for  (he  takes  the  eftolx  from  the  lord,  as  an  inftrament 
to  convey  the  eftate  to  her^  and  fo  it  comes  not  within  the 
reafon  of  other  cafes^  that  they  being  but  one  perfon  cannot  con* 
trsuEt  J  Ant  he  gives  the  eftate  to  the  lord»  and  be  admits  the  feme 
to  it. 

There  can  be  no  occupant  of  a  copyhold  eftate^  becaute  of  the  Saik.  iss. 
prejudice  it  vould  do  the  lord;  and  therefore  if  a.  copyholder  ^h^^ 
being  tenant /ur  autir  vU  die,  the  lord  OiaU  enter.  ^^^.'  '^'^ 

6  Mod.  63.  p§r  Holt,  Ch.  Juft. 

fA  copyholder  ex  parte  matemd  dcvifcd  to  his  heir,  who  died  Smith  V. 
before  admiffion  :  it  was  holden,  that  the  eftate  Ihould  defccmi  to  ^  f^^**- 
tlic  heir  on  the  part  of  the  mother,  j  ^     '  ^  ^* 


(C)  What  Ads  of  Parliament  (hall  be  faid  to  extend 
to  Copyhold  Eilates :  And  herein, 

I.  Of  the  Statute  De  Donli,  the  entailing  Copyhold  Eftates  by 
Cuftoni)  and  the  Manner  of  docking  fuch  Entails. 

THE  entaillns  of  copyholds^  and  whether  they  are  within  the  Co.  Lit.  6o, 
ftatute  de  aonis,  appears  to  have  been  matter  of  great  contro-  3  ^^*  ^; 
vcrfy  ;  and  it  feems  now  agreed,  that  the  ftatute  de  donis  creates  cai?.  ^^^ 
ac  entail  of  copyhold  lands,  becaufe  they  are  entirely  fubjed  to  Sid.  314. 
the  cuftom  of  the  manor,  and  governable  by  it;  and  becaufe  ^^"^^* 
they  are  not  Mrithin  the  word  Unementay  which  comprehends  only  ^^^o.  (Lr. 
an  eftate  of  freehold.  4^.] 

Alfo  it  leems  now  agreed,  that  if  the  cuftora  of  the  manor  has  (tf)My  Lord 
admitted  of  limitadons  of  remainders  upon  fuch  gifts,  that  then  ^^J^"^*^ 
the  cuftom  of  the  manor,  {a)  puri'uing  the  model  of  the  ftatute,  tbacby  tbT' 
creates  a  good  entail ;  bur  fuch  entail  doth  not  arife  by  virtue  of  cuftom  of 
the  ftatute;  but  k  ihall  be  prefumed  there  was  the  fame  law  J{jg^'^°^» 
of  that  manor  by  cuftom  time  immemorial,  as  began  in  the  king-  co-opencing 

dom  by  the  ftatute.  "^'^^^  '*>  co- 

pyholds ma^ 

brenfailed ;  but  there  cannot  Be  an  «fttte  tall  in  copyholds  by  cuftom  only,  nor  any  eftjte  tail  by  rhe 
ft&cure  only ;  the  nKanlng  of  which  fecmi  to  be,  that  eftatea  tail  were  before  ihe  itatute,  as  to  ths 
ninner  of  the  limi cation,  by  the  cuftom  of  fome  uianori ;  as,  that  an  eftate  was  granted  to  a  man  and 
the  heirs  of  his  body  begotten,  the  remaindet  over  to  another  5  but  that  in  other  tcfpcA  ,  thole  cftates 
^ere  not  eftates  tail  bei'ore  the  ftat&te  ;  as,  that  the  tenant  fliould  no  ways  alien  to  debar  his  iffuc,  or 
them  m  remainder ;  and  that  if  he  dtfcontinueJ,  they  ftaould  hiive  a  formedon  in  oefcender  or  re« 
Jnaioder ;  but  thefe  things  were  intfoduced  by  the  ftjcaie  upon  the  eftace,  which  was  ihe  fame  in  ]•- 
mitatioB  by  the  common  liw^  And  this  I'oems  fupponcd  by  the  following  authorities :  Carter,  22. 
Cro.  £liz.  307*  7 1 7.  907*  Moor,  173.  I  S3*  Leon'.  17  S«  Hoph.  iiS*  Sia.  a68.  Cro.Car.45, 
Moor,  637.     3  Co.  8.     9  Ca  105.  a.     3  Lev.  3^7.     4  Mod.  86.* 

*  By  a  modem  MfoUtAOn^  »coi9yhAtd-t»  h«iil>Md  for  iiiby  wif«  for  life,  then  to  thr  hein  of  the  bodies 
tf  huiband  and  wife,  remainder  in  fee  to  the  furvivor,  is  an  efiatc-taii  atier  pofTibHity  of  itlue  excin^ 
in  the  wife  who  iifTvivei,  and  the  eilate  veils  In  the  perftm  who  ia  heir  of  the  body  of  both  huiband  and 
^fc*    Sittt«B  V.  Stanr,  M*  1740*    t  Atk^'ni,  roi.     SeefkrUicr  the  notes  atf  the  end  of  this  divifion* 
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fupport  It,  and  c&nnot  be  created  by  any  other  moik,  vddi 
acl  of  parliament,  which  might  operate  as  aa  eftoppd  to  m 
man  to  fay  it  had  not  exifted  time  out  of  mind.] 

(B)    la   what   Refpafi  Copyholds  partake  of 

Nature  of  Freehold  Lands. 


Ti  ^Y  Lord  Coke  fays,  that  copyholders  have  only  a  tee-be^ 
^'^  fscundum  quid:  that  though  they  arc  tenants  at  will,  itf 
their  eftates  (hall  defcend  to  their  heirs,  and  fuch  defeat  lU 
be  governed  by  the  rules  of  the  (a)  commou  law;  bsttf 
ftmhliciter  to  have  all  the  collateral  qualities  of  cltatcs  ia  fc 
flhp 


40».«t.t* 
Co.Cop;tu 

\J\  A  c«r   ^^>^  eftates  (hall  defcend  to  their  heirs,  and  fuch  defeat 
«»«,tktt«.   be  governed  by  the  rules  of  the  (a)  commou  law;  bsttf 

wa:  v  i^«     imiple. 

«r  ci.^^  :sr,  :bc  loiU  &aulJ  defoead  to  tbe  «ldcft  fifter,  was  boMoi  oot  to  «ntitle, by  tmffiau^* 
d^  J  tvf.  Fsv  if  tKe  coftja  is  not  fully  expricit,  the  common  Uw  onift  T^guiate  the  ode rf^ 
K  mc.     I  Ton  R«f*  4^*] 

4C«i.»i.%.  Therefore  where  a  copyholder  by  licence  made  a  lafeit 
.\u«r,  125.  years,  and  Ae  leflce  entered,  and  the  Icffor  died,  ]erm  ife» 
«'I^.  fon  and  a  dai^ter  by  one  venter,  and  a  fon  by  anomoitK 
;  ^  4  Laoa.  elvicft  fon  died  \  it  was  adjudged  the  daughter  of  the  whoklW 
^  .^^  (V-.culd  inherit ;  {b)  for  the  poflcffion  of  the  leSfee  for  y«n  •« 
^  Uw  <«'  the  poficiBon  <k  the  elder  brother,  who  may  have  pofieSaali> 
«$«K^ja.    fore  admittance, 

•  c>  i*^ii,  oca.  Cro.  Car.  411.  RnU.  Abr.  50a.  TKae  tfaoc  ikatt  bea^^$^y&«m^* 
i*r-rce.  Roil  Abr.  50*,  3LC00.70.  Mod.  1  so.  Moor,  sya.  597.  Veotafil.  W**'?' 
&.  ?.  b«:  fiid,  chat  it  tnc  lord,  by  cuAo«»  duriof  the  imiagt  of  the  beir,  danifes  it  ts a ^>*Ff, 

*  *-!,  :^  s  *  11  Qot  xmkt  ^  f>c^'(  7^ /ra:rii ;  and  ^-li Co.  Ca|>yh.  95.,  wbcre  «y  L«rdCdM6ilfc|Wf* 
:^  .ei.t  t-tr  ^r^r^  ucrrrnune,  ^\d  the  cUer  br^±er  die  before  eatry,  the  joud|^  bradier  AiQ  ivB<i 
btf.  f*^'i/  Gilb>  Tea.  ijo-i. 

4O0.  a^  a.  Bur  though  it  be  governed  by  the  rules  of  coffimoa  hv  » 
^jx^  6      cerning  defcent^,  yet  it  partakes  not  of  the  natarc  of  fwdJflW 

*  3.   j^^^j^  . j^  ^^j^  refpeas  5  for  it  is  not  aflets  in  the  hck's  lu»bJ 

ncidier  fliali  a  woman  be  endowed  of  it,  nor  a  man  be  teaaot^ 
tl)c  curtefy,  unlefs  by  fpecial  caftom  ^  nor  (ball  a  defoent  bff 
away  an  entry. 
^  vV  tT  »»       A  man  feiled  of  copyhold  lands  in  right  of  his  wife,  fa** 

V  ^  vvy*  a.  j^j3  ^  jhe  ttfe  of  anodicr  in  fee,  tlus  is  no  difcondnuance,  W 
^*^'^^  the  w:tc  may  enter  after  the  death  of  her  huAand;  fof"* 
l-v  -T.4.     is  not  iikc  a  feotfinent  at  comoion  law  *,  which  by  the  notontfj 

V  V  .  .1.     of  it  took  away  the  entry  of  the  wife,  for  the  benefit  ^^^''^ 

*  ^r*  ^'^^  ilut  they  might  not  be  at  a  lofs  againft  whom  to  brag  ^ 
^  s.  Vs.  ftx<\ptj  i  for  in  cafe  of  copyhold  lands,  as  there  is  no  fucn  fli^ 
^  ♦  .H  ^.  »>  \cn;tnce,  fo  the  nature  of  the  coiiveyance  will  not  atot « lo* 
^v  .  .  >v     ^x'roiiuon. 

V  .>v  *.t        Scs  \i  a  temnt  for  life  furrender  to  the  ufe  of  another  in  W 


%v 


it  i^  1:0  font  iture  j  ii>r  it  may  be  fecn  by  the  coort-wUS  wow 
rc*^  V*:  ;  atui  To  the  ilranger  is  at  no  lofs  to  fuc.  a 

h  X  Cv^^xholcer  in  Ice  furrenders  to  the  ufe  of -^'       f'j  m 
„^x  .N.:-itr  iivti  01  ihcm,  and  that  ias  want  of  Muc      y^ 


biKte  OuJl  rentin  t9  the  yoongeft  fboof^.S.;  in  thisca&yf.  Biwn 
aa  but  an  eftate  for  life  i  tor  an  eftate  tsuL  in  copyhold  lands 
kall^not  pafs  bj  tmplicacion. 

A  jn2A  may  fureender  a  copyhold  eftate  to  the  ufe  of  his  4Co» 
jPifc;  for  file  takes  the  eftate  from  the  lord,  as  an  inftrumcnt 
0^  coxiYey  the  eftate  to  her;  and  fo  it  comes  not  vidtiir  the 
catfon  of  other  cafes^  that  they  being  but  one  perfon  cannot  con« 
nuEt  i  ficNT  he  gives  the  eftate  to  the  lord,  and  be  admits  the  feme 
o  it. 

There  can  be  no  occupant  of  a  copyhold  eftate^  becaufc  of  the  Saik. 
>rc5ttdice  it  vould  do  the  lord ;  and  therefore  if  a.  copyholder  P^J' 
leing  tenant /Mr  auiir  w  die^  the  lord  OiaU  enter.  ^^^/ 

6  Mod.  63.  ptr  Holt,  Cfa 

tA  copyholder  fx  parte  matemd  dcvifcd  to  his  heir,  who  died  Smiri 
before  admiflion  :  it  was  holden,  that  the  eftate  ftiould  defccmi  to  '^"^'Si 
ibc  heir  on  the  part  of  the  mother,  j  ^  ^' 


(C)  What  A<as  of  Parliament  fliall  be  faid  to  extend 
to  Copyhold  Eilates :  And  herein, 

!•  Of  the  Statute  De  Donlsj  the  entailing  Copyhold  Eftates  by 
Cuftom,  and  the  Manner  of  docking  fuch  Entails. 

'T^HE  entailing  of  copyholds^  and  whether  they  are  within  the  Co.  L 
-'-    ftalnite  de  donisy  appears  to  have  been  matter  of  great  contro-  3  ^o* 

.  verfy  ;  and  it  feems  now  agreed,  that  the  ftatute  de  dents  creates  ca?/. 
BO  entail  of  copyhold  lands,  becaufe  they  are  entirely  fubjed  to  Sid.'  3 
the  cuftom  of  the  manor,,  and  governable  by  it  y  and  becaufe  ^^' , 
they  are  not  within  the  word  UnemetUay  which  comprehends  only  f ,j^J 
an  eftate  of  freehold.  41.J 

Alfo  it  leems  now  agreed,  that  if  the  cuftom  of  the  manor  has  (tf)Mi 
admitted  of  limitations  of  remainders  upon  fuch  gifts,  that  then  ^^ : 
the  cuftom  of  the  manor,  [a)  purfuing  the  model  of  the  ftatute,  ^^^^^ 
creates  a  good  entail  ^  bur  fuch  entail  doth  not  arife  by  virtue  of  cu/^on 
the  ftatute;  but  it  ftiall  be  prefumed  there  was  the  fame  law  ^^^ 
ctf  that  manor  by  cuftom  time  immemorial,  as  began  in  the  kiug*  coope 
dom  by  the  ftatute.  withii 

pyhold 
beenfailed  j  but  thcrtf  cannot  Be  an  «ftite  tall  in  copyholds  by  cuftom  onljs  nor  tny  e/l^ate  tail  i 
ftatute  only ;  the  meaning  of  vi^hlch  feems  to  be,  that  eftates  tail  were  bcfbre  the  itdtute,  as  i 
'  nnnnerof  the  limitation,  by  theoiftom  of  fome  manori ;  as,  that  an  eftate  vrts  granted  to  a  ma 
the  hciR  of  his  body  begotten,  the  remainder  over  to  another ;  bat  that  in  other  refpcd  ,  thofe  ( 
^er«  not  eftates  tail  before  the  ftat&te  ;  as,  that  the  tenant  fliould  no  ways  alien  to  debar  his  ifTi 
them  fn  rematnder ;  and  that  if  he  dltbondnucd,  they  ftaoulid  ha^  a  formedon  in  uefccnder  1 
xnaiodn;  bat  thcfe  things  were  iiitfoduced  by  the  ftatute  upon' the  eftate,  which  was  ihe  Tame 
mhat^on  by  tHe  common  !iw^  And  this  foems  fupportcd  by  the  following  authorities :  Cane 
Cro.Eliz.  307.  717.  907*  Moor,  173.  tSi.  Leon.  175.  Hoph.  128.  Sid.  26S.  Cro.  C^ 
Moor,  637.     3  Co.  8.     9  Ca  105.  a»     3  Lev.  327.     4  Mod.  86.* 

*  By  a  raodem  rdbUtionk  :^co{^'ho{d  t»  hu^bwul  iot  liisy  wife  for  life,  thoi  to  the  heirs  of  the 
tf  hulband  and  wife,  remaindei  in  fee  to  the  furvivor,  is  an  efiate-tail  nfier  ponibility  of  itl'ue  e 
in  die  wife  who  itfrvives,  and  the  eftate  vefts  in  the  perfon  who  is  heir  of  the  body  of  both  bulbar 
^fe*    Sttttra  V.  S«9nr^  M.  1740*    l  Atlsyns,  rou    See  f»\ktt  the  notes  ail  the  end  of  this  di^ 
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710  Copglioitl^ 

Cro.Car.4^  *  A  copjhold  was  furrendered  to  the  nfc  of 'At  cc^UUi 
l^dM^  laft  wiU,  who  dcvifcd  it  to  J.  S.  in  t^,  fsTc;  J.S.  badiih, 


See  Co,  Co^  and  furrendcrs  to  the  ufe  of  his  wife  for  life  \  and  it  vis  ad* 

pyhoMer      judged,  that  iince  the  jury  found  it  ixras  not  the  cuftoin  tf  die 

g^J!j  ^  manor  to  have  an  eftate  tail  in  the  copyhold,  that  J.S,Mik 

59.*  ^  49«     conditional  y  and  that  by  his  having  of  iflue,  he  had  pofand 

the  condition ;  and  the  furrender  to  the  nfe  of  his  wife  wis  good. 

3C0.S.  b.       But  though,  by  cuftom  time  out  of  mind,   copyhoklsiBf 

b^  Mi^  ^  entailed,  yet  it  is  no  proof  of  fuch  cuftom,  that  an  efae 

Mt*  Sjtf*    ^^^^  ^^>^  granted  to  a  man  and  the  heirs  of  his  bodf ;  ibrdot 

may  be  s^  fee  conditional  -j  but  it  muft  be  fhewn  that  a  itmanicr 

hath  been  limited  over,  and  enjoyed,  or  that  the  iffoe  bak  i^ 

covered  after  the  alienation  of  lus  anceftor,  or  the  like. 

Co,  Lit.  ^      Thefe  entails,  like  all  others,  may  be  docked ;  but  die  muaa 

|»i*  3>4'     of  doing  it  diffinrs  according  to  the  cuftom  of  the  manor;  dc 

(tfrBola  *  tnon  common  way  of  barring  fuch  entails  is  by  recoroyintk 

rwotery       lord's  courts,  which  is  {a)  always  allowed  where  the  cttibmaE 

^^'doST^'  entailing  prevails,   to  avoid  the  danger  of  perpetuity  in  Act 

vi  common    COpyholds. 

tight  bar  the  c&tail  of  t  copyhold  eftate  ;  but  that  u  to  the  entailing  of  them,  cuftom  is  legaife)  U 
without  coftoDy  the  entail  ^anoot  be  cut  oft':  The  reafoot  aie,  that,  without  an  iBtBoded  M- 
pence  in  valoey  no  recovery  ibaU  bind,  and  the  farrenderee  comes  in  the  f^  by  the  lord,  andiiiitii 
the  ^  by  the  party,  and  fo  no  ivarranty  can  be  annexed  of  common  right  i  far  ao  eftjtt  left  thtfi 
freehold,  is  capable,  of  common  right,  of  having  a  warranty  annexed  to  it.  Moor,  35S.  75}*  0^ 
£iii*  380.  907.    4  Coh  S3*    Cro*  £lia<  391*    Raym.  164.    Lev.  136. 

Co*  Lit.  6a  Alfo,  according  to  the  cuftom  of  fome  manors,  a  funeiHlerto 
^  the  lord  is  equivalent  to  a  recovery  at  common  law,  and  ihall  br 

fuch  entails* 
Moor,iS8.  And  in  fome  manors,  a  forfeiture  committed  by  tenaottf 
pVem.  705.  tail,  of  the  copyhold,  and  the  lord's  making  three  proclamafiOBS, 
<^Cop)h.  ^j  fcifing  the  copyhold,  and  re-granting  it  to  the  copyWfcr, 
$tyie, 450.  has  been  allowed  a  good  cuftom  to  bar  the  entail.  So  tttf 
Sid.  514-  if  tenant  in  tail  furrenders  to  the  purchafer  and  his  heirs  ™ 
•  Ttet**"  commits  a  forfeiture,  and  the  lord,  as  before,  feifcs  it,  andoic! 
may  be  a      proclamations }  this  is  a  bar  of  the  entail,  and  the  cuftom  allovcs 


torn  m  a 


inanor,  that  tenant  in  tall  may  furrender,  and  bar  his  ilTue,   without  fuSkgme  a  iw^*?!! 
thAt  he  may  fuficr  a  recovery  in  the  manor-court,  which  ihall  have  the  famecfied.    EvenU  ^'^r 

M.  I-  G«o,i.    Stra.  1197.     Wilf.  26. In  a  manor  where  copyhold  ™*y  **  *"'"^'?r'j2 

IWciil  cutlom,  or  by  the  general  dodtrinc  of  furrender  in  fee,  vel  uHiery  Ac.  if  *  cofo*"  tVjj 
•rpcar  to  bar  by  recovery  in  that  manor,  it  may  be  barred  by  funender;  for  otherwifett^ 
c:xAte  a  pcrpetuiry.  Moore  v.  Moore,  T.  1755.  7.  Vcjey,  596.— -And  this  by  ""Jjj^ 
th<  uif  of  the  will  only.  Ihid.  Car.  ▼.  Singer,  p.  175a  in  C.  B.  *  Veaey,6o3.  PJJ*^*^!^ 
vav»  of  bining  entail*  of  copyholds  mentioned  in  this  cafe;  namely,  rccofeiy,  f«n«n«?»*^^ 


a«  Of  fuch  Statutes  as  may  be  find  to  relate  to  then* 

^  Co.  7.  The  general  rule  laid  down  for  the  expoGtion  of  ^^^ 

1  fSMK  4.      |Q  ^licip  extending  or  dot  extending  to  copyhold  cft>tc%  ^  ^ 


tRefulting  trufts  of  copyholds,  as  well  as  freeholds,  are  within  withers  ▼• 
the  ftatute  of  frauds.    But  Lord  Hardwtcke  hath  been  reprcfentcd  withen, 
to  fay,  that  copyholds  are  not  within  the  14  G».  2*  c.  %o.  }  9,  ^™^'  '^'* 
relative  to  eilates///r  outer  vie. 

^  Whether  the  ftatute  of  27  EKz.  r.  4.  againft  covinous  and  Cowp.705* 
fraudulent  conveyances  extends  to  copyholds  ?] 

Copyholds  are  not  within  the  31  £/iz.  cap,  7.  of  cottages. 

The  17  £'•2.  cap.  10.,  which  giveth  tlie  wardihip  of  idiots'  601^.50. 
lands  to  the  king,  he  finding  them  convenient  maintenance  out  o£  ^^'  ^opyh- 
the  profits  thereof,  extends  not  to  copyhold  lands,  for  the  pre-  Ja6.  b^^** 
judice  that  would  thereby  enfue  to  the  lord ;  but  yet  all  aliena- 
tions made  by  an  idiot,  of  his  copyhold  lands^  after  office  founds 
Ihall  be  avoided  by  the  king. 

A  copyholder  is  not  within  the  ftatute  1 2  Car.  2.  cap.  24*  to  3  Ley.  395. 
difpofe  of  the  cuftody  of  his  iitfant  heir,  becaufe  of  the  meannefs  ?'"^^  ***** 
of  his  eftate,  and  the  prejudice  that  would  accrue  to  the  lord  of  a  Lutw?^ 
the  manor-,  and  therefore  the  lord,  or  thofe  entitled  by  the  cu£-  uSu  s;c. 
torn,  fliall  have  the  cuftody  of  him,  ^^^*  *4J^ 

(D)  Of  fuch  general  Cufloms  as  may  be  faid  to 

relate  to  all  Copyhold  Eilates. 

^HERE  arc  two  forts  6f  cuftoms  j  firft,  General,  which  ex-  s«ik.  i«4. 
-*    tend  to  all  kinds  of  manors,  which  are  warranted  by  the  P^-  »• 
common  law,  and  of  which  the  courts  take  notice  ^  fecondly. 
Particular  cuftoms,  which  muft  be  pleaded. 

By  the  general  cuftom,  and  of  common  right,  every  copy-  1300.62. 
holder  may  take  hedge-bote,  houfe-bote,  and  pleugh^bote,  upon  ^^^'  »7«« 
his  copyhold  j  but  yet  this  power  may  be  reftrained  by  cuftom ;  329?*^  * 
as  that  the  copyholder  (hall  not  take  it,  uulefs  by  the  aiSgiunent 
of  the  lord,  or  his  bailiff. 

Every  copyholder  may  make  a  leafe  for  a  year,   and  fuch  4  Co.  26.  a. 
leflee  may  maintain  an  cjcftment ;  for  as  the  common  law  war-  ^™*  ^*'*' 
rants  fuch  leafc,  fo  it  gives  him  a  remedy  for  the  recovery  of  it.    *  '* 

A  copyholder  may  (a)  furrender  to  the  lord  by  attorney  in  Cro.  jac. 
court,  becaufe  he  may  do  that  comtnuni  iurej  and  fo  the  com-  5*^"  ^^°* 
mon  law  gives  him  power  to  do  it  by  attorney,  as  an  mcident  to  corj.    Crob 
his  eftate.     So  a  furrender  to  the  lord  out  of  court  is  de  communi  Car.  27^ 
jurcj  and  therefore  the  copyholder  may,  as  it  feems,  do  it  by  at-  crco^h 
torney  (i),  and  fo  it  fecms  to  the  {c)  fteward  5  but  if  the  furrender  ^%,  (a)A^^ 
be  to  two  cuftomary  tenants,  there  it  cannot  be  done  by  attorney  w«uncc  by 
without  a  fpecial  cuftom  *.  ''^X^^ 

out  of  court|  feems  to  be  de  cowmunijure ;  but  quart,  whether  de  commumjure  he  is  to  admit  by  at- 
torney; and  vide  9  Co.  75.  Leon.  36  cent.  Co.  Lit.  59.  3  Bulil.  So.  and  z  Sid.  37.  61.  That 
the  lord  is  not  compellable  to  admii  by  another^  becaufe  the  corporal  fervice  of  fealry  is  due  firom  every 
copyholder.  [{b)  It  is  exareftly  denied  by  Lord  Hardwicke,  that  a  furrender  can  be  by  attorney  out  of 
court.  %  Vez.  679.  J  (c)  'i  itat  there  is  the  Cunerealon  that  the  fteward  fliould  take  fuirendert  out  of 
court,  and  alfo  out  of  the  manor,  a&  that  the  lord  ihould.  Salk.  184.  pi.  j.-|-  *  So  R.  9  Co. 
76.  a.  b.     X  Roll.  Abr.  501.  1.  5. 

^  A  cuftom  that  a  furrender  muft  be  made  In  perfon,  unlefs  in  c^fe  of  fpecial  difability,  is  not  con* 
trary  to  law.  Mitchel  v.  Ncale,  M.  1755.  2  Vexey,  679.— A  purchafer  of  a  copyhold  is  not  ob- 
|ked  to  accept  of  a  iurrcader  b)  Attorney,  but  may  IndHt  on  the  vendor*s  furrendering  in  court*    Il/k^^ 
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(£)  Of  particular  Cufloms  that  are  good,  and  pecQ-^ 

liar  only  to  fome  Copyholds. 

PARTICULAR  cuftoms  are  to  be  conftrued  (hiaiy ;  bat  die 
^  reafonablenefs  of  them  is  not  altogether  to  be  confidered  £nom 
the  rules  and  maxims  of  the  commoa  law,  (for  there  is  ik>  ca£- 
tom  but  what  in  fome  point  or  other  overthrows  the  commoa 
law,)  but  from  the  conveniency  of  the  thing  itfelf. 

Miichji6z.  A  cuftom  that  if  a  copyholder  do  not  repair,  it  (hall  be  pre- 
fented  by  the  homage,  the  tenant  amerced,  and  that  the  knl 
Ihall  diftrain  upon  the  copyholder  or  under-tenant^  is  a  good 
cuftom,  for  the  under-tenant  is  not  a  mere  (tranger. 

%  BrownL         But  a  cuftom  that  after  the  death  of  tenant  for  life  the  lord  is 

*5'  Noy,  compellable  to  make  a  grant  for  life  to  his  fon,  and  if  no  foo,  to 
ac.  363.  ^^^  daughter,  is  a  void  cuftom,  becaufe  it  obliges  the  lord,  who 
Aoor>8^a^  hath  the  intereft,  to  grant  it  to  this  or  that  particular  perfoo, 

a)  And  t    ^^^c^^'  ^^  ^^^l  or  no :  (fl)  but  a  cuftom  for  a  copyholder  ior  life 

cuftom  that   to  nominate  his  fucceflbr,  is  good. 

lucha  copyholder  may  cut -down  trees,  it  good.  Noy,  %, 


I 


March,  18.  Cuftom  for  the  fteward  to  make  by-laws  fer  the  ordeiii:^ 
rflh'^^f  ^^  ^^^  common,  is  good;  but  an  order  that  the  tenant  fluli 
torn  Leo!*  not  put  in  this  or  that  beaft,  is  void,  becaufe  it  takes  away  his 
Bird,  the  inheritance  :  but  a  by-law  that  he  iliall  not  do  it  before  fuch  a 
Jy*^^^  day,  is  good,  being  not  reftridive  of  his  inheritanccy  but  only 
jofity*oTthc  direaivc  of  it, 

tenants.  3 

Sid.  361.  Cuftom  that  he  who  lives  above  ten  miles  from  the  manor, 
^^•77-  upon  paying  8rf.,  and  id.  to  the  ftewatd,  (hall  be  czcufed  fipom 
380!  851.**  attendance  upon  the  court,  is  a  good  cuftom,  if  it  be  aTcrred 

that  there  are  fufficient  tenants  who  live  near  the  manor. 
Hat  xoi.         A  cuftom  to  dcvife  land,  the  leflee  paying  the  treble  Talue 
J 26,  i»7.     ^jf  ^jjg  y^n^^  2j^j  ji  jjg  jjg  within  the  term,  that  his  heir  fliall 

have  it,   paying  one  year's   rent ;   and  that  if  he  ai&gn,  the 
aflignee  ftiall  have  it,  paying  a  year's  rent ;  was  holden  to  be  a 
good  cuftom. 
Lie  Rep.         That  a  copyholder  (hall  not  alien  without  a  licence,  is  a  good 
j^3<  cuftom  i  fo  is  a  cuftom  that  if  a  copyholder  make  a  leafe  for  one 

PI.T7.  '  J^^^f  ^"^  di^>  ^h^t  It  ^ali  be  void  againft  his  heir ;  {h)  bat  a 
(^)  A  cuf-  cuftom  that  the  copyholder  (hall  hold  Sie  land  half  a  year  after 
torn  that  the  the  term,  is  void. 

cxecutori  ' 

IhaLl  hold  a  year  after  the  copyhoIder^s  death,  is  a  good  coftom.    Cro.  ]ac.  36*  f         That  a  ooff* 

holder  may  give  a  warrant  of  attorney  to  furrender  after  hia  death.  Is  a  void  cuftom.     %  RoIL  Abr.  157. 

Lex  Cuf.  That  if  a  copyholder  will  fell  his  land,  the  next  of  blood  fliall 

torn,  34.      jjjjjyg  jjjg  rcfufal,  or  the  next  neighbour  to  the  eafi^  is  a  good 

cuftom. 
ft  Browol. .       If  there  be  a  cuftom  that  a  copyholder  flxall  not  put  in  his 

Co^Copyh    ^^^^^  ^°  ^*^^  ^^  common  before  the  lord  hath  put  in  his,  this  is 
'    ^'  '  •  .        t  void 
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tt  Toid  and  unreafonable  cuftom,  becaufe  it  is  in  the  power  of  the  7^»  7^' 
lord  to  take  away  the  intereft  of  his  commoners,     (a)  So  a  cuf-  ^„^u,J^^^ 
torn  that  the  tenant  (hall  pay  a  fine  upon  the  marriage  of  his  HuOi  be  te- 
daughter^  is  void^  becaufe  againft  the  freedom  of  the  fubjed: ;  o^nt  by  the 
but  if  a  man  obliges  himfcif  to  fuch  a  thing  by  tenure,  it  is  lu'^^L^ 

,,.-..0  ^rt  0/  9  the  woman 

gooo>  bemg  his  own  contratc.  in  do«rer» 

then  to  pay  a  fine  upon  marriage^  is  reafooable.    Co*  Copyh.  73.    1  Roll.  Abr*  2641  ft65» 

A  cuftom  may  be  void  for  the  uncertainty  of  it ;  as,  if  it  2  Roll. 
be  that  the  tenants  ought  not  to  pay  above  two  years'  rent  for  ^^''  *^4* 
a  fine,  but  that  they  may  pay  fo  much  or  Icfs. 

My  Lord  Cote  feems  to  be  of  opinion,  that|  by  fpecial  cuftom,  Co.  Copyh. 
a  wife  may  devife  copyhold  land  to  her  hufband ;  but  he  fays  JJ-  ^'<^ 
that  this  cuftom  hath  been  fo  much  impugned,  that  he  cannot  wl^'itVaa 
juftify  the  validity  of  it.  debated. 

whetheri 
caftom  tliat  leme  covert  might  devife  copyhold  to  her  hniband.  or  any  other,  was  good  }  and  it  Teemed 
to  be  the  opinion  of  the  court  that  it  was  5  but  the  judgment  went  on  a  fault  in  pleading  j  but  vidi 
Wmch,  27.    March,  8.    4  Co.  61  •  b.  where  itisholden  no  good  cuftom. 

Copyholders  by  cuftom  may  have  folam  etfeparalem  pafiuram  in  2  Saund. 
the  foil  of  the  lord,  and  exclude  the  owner  •  ;  but  a  copyholder  3*6«  Sid. 
of  inheritance  cannot,  without  fpecial  cuftom,  dig  for  mines;  Abr. S«8. 
neither  can  the  lord  dig  in  the  copyholder's,  lands,  for  the  great  winch,  g. 
prejudice  he  would  do  to  the  copyholder's  eftate  ;  but  the  copy-  ^^'  ^*P* 
holders  may  dig  marl  to  lay  on  the  copyhold  land,  but  cannot  •  a  copy, 
inclofe  where  it  never  was  inclofed  before.  holder  in 

fenny  lands' 
may  be  entitled  to  dig  the  lord's  foil  for  turf.  Dean  of  Ely  ▼•  Wantn,  T.  1741.  %  Atkyns,  189.-^ 
Common  of  turbary  cannot  belong  to  an  occupant.    Ibidm 

{b)  The  lord  (hall  not  have  the  cuftody  of  lunaticks'  lands,  Hob.  215. 
unlefs  there  be  a  cuftom  for  it  j  neither  ftiall  the  king  have  it,  JJ%  *^^^ 
for  the  prejudice  that  may  enfue  to  the  lord.  Cn>.  jfi^ 

105.  where  it  was  refolved,  that  the  lord  may  have  the  cuftody  of  one  that  was  mutui  &  fur  Jus,  and 
no  cuftom  is  laid  3  and  the  reafun  given  is,  that  otheiwife  the  lord  woold  be  prejudiced  in  his  rents | 
uieo  fu^rgm 

A  cuftom  that  one  copyholder  may  have  common,  (s^c.  in  his  4  Co.  31. 
lord's  foil,  is  good  5  for  all  the  other  copyholders  may  have  for-  •"  ^' 
feited  their  eftates. 

Cuftom,  that,  upon  payment  of  ten  years'  rent,  the  lord  (hould  2Keb.344* 
licence  to  let  for  ninety-nine  years;  and  if  he  would  not  li-  *^^'J^' 
cence,  the  tenant  (hould  leafe  witliout  licence }  adjudged  a  good  y/t°diefi- 

cuftom.  cence  feems  unnecefTary  here,  fince  it  may  be  done  without  it* 

Cuftom  was  that  the  lord  might /olummodo  grant  eftates  in  Roii.Abr. 
fee;  this  word /olummodo  was  expounded  to  mean  that  he  had  f^"^^^*^ 
only  granted  eftates  in  fee ;  and  fo  it  was  holden  that  he  may  i^ewn  in 

grant  for  a  lefs  time.        pleadbg,  that  he  could  not  grant  othetwife  i  qu^n.    Giib.  Ten.  308* 

That  the  widows  of  copyholders  (hall  have  dower,  or  their  Co.  Lit. 
(f )  free  bench,  or  a  moiety  of  the  lands,  is  a  good  cuftom ;  and  I^^^a.^,^ 
9lfo  that  bolbanda  of  feme  copyholders  (hall  be  tenants  by  the  us  Cufto* 

curtefy  > 
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mar.  156.  cifftefy;  tbftt  if  a  copyholdcT  bokb  lands  m  fee»  dnt  fais  ^Mt 
c«.Cppylk  faivmag  him  (hould  have  them  in  £cej  is  a  good  cuftmi 
L^Tfci  m-  (^)  ^^  ^  cuftom  that  flie  ihould  have  them  duranie  vidmUtt,  m 

4tm6fcejhm  gOOd. 

a  copyhold  cftitty  ODglit  to  Invc  her  frer  bench  it  flmdi  as  if  fhr  bvfbaiid  h»S  the  legal  eBme  m  ¥a 
%  Vera.  5S5.  *— *  Free  bench  it  a  widow's  cfiate  in  foch  landa  as  the  hvftand  ^ier  ftifid  9f\  wc  dv 
]k  was  feiCed  of  doriog  the  covcrtiue,  as  dower  is.  Godwin  ▼•  VViiiiiaorc»  H.  174s,  a  Atkjcs,  p^. 
£Saliibiiry  ▼.  Hurd,  Cowp.  4S1.]— If  a  man,  before  marriage,  fettles  oa  his  wife  past  of  hb  aai 
cftate  far  her  jaintBfe>  in  bar  of  all  dower  which  ihe  may  claim  out  of  any  lands*  tfrmmBa,  i  ' 
and  hercJiumeots,  of  which  he  is  or  ihall  be  finfed,  of  freehold  w  inhcntaacc  |  &e  cannot 
Jrtt  htnchy  in  copyhoMs  parohafed  afterwards.  Walker  ▼.  Walker,  M .  1 747.  r  Vezej-y  5^- 
Tenants  in  dower,  and  by  curtefj,  <hall  pay  a  fine  upon  admittaDce,  efpcciaOy  if  dioe  be  a  ci ' 
it.  Co.  Capyh.  154.  bat  vuU  Lex  Cuftom.  1 56.  where  it  is  (aid,  that  in  cafe  of  a  widoar*^ 
fine  is  due  \  and  v'Ut  ^  of  Fine,  (L)  and  Hut.  \%,  Roll.  Abr.  592.  Noy,  29.  That  tfse 
in  before  admittaace,  in  the  lame  manner  at  the  heir  at  law  is.  («r)  A  copyhaMet  thn-Mmtt 
fovvs  the  grotmdt  ai>A  ukes  hoAiod,  ihe  lefeth  the  corn ;  but  if  flie  bad  let  the  l«tda,  ai 
ihjuld  h2Tc  the  com  j  ib  if  flic  die,  her  executors  or  adminiAracort  ihaU  have  it.     5  Co.  115. 

ftL«oa.so9,  The  cuftom  of  a  manor  was,  that  if  a  man  took  a  cttftoifi^ 
^^'  tenant  to  wife,  and  out-lived  her.  he  Ihould  be  tenant  bv  tk 

cartefv.     A  man  took  a  woman  to  wife  who  had  no  cDpjrhoid 
land  then,  but  fome  defceiided  to  her  during  the  coverture  i  aad 
it  Mras  adjudged  that  he  ihoukl  not  be  tenant  by  the  curtcfy,  bfr- 
cauie  he  is  out  of  the  cuftom. 
Cro.Jac.36.       A  copyholder  may  difpofe  of  his  lands^  and  bar  his  wife  of 

3  Leon.  81.  Ynj^free  betu'b^  unlefs  there  be  a  particular  cuftom  that  fiae  ftaB 
129.  ^^^  *  avoid  any  alienation,  CsTr.;  and  therefore  where  a  copyktia 
[C0WP.48X.  made  a  leafe  of  lands  which  was  warranted  by  cuftom,  it  was 
met*  And  Golden,  that  though  by  the  cuftom  the  wife  was  alfo  entitled  to 
exeaited  ""  hcT  frcc  bench,  yet  that  the  Icflee's  title  being  purfuant  to  the  cut 
agreement  tom,  was  as  good  as  hcrs,  and  being  prior  could  not  be  {b)  avoided 
t^i:^    by  her. 

of  courfe  there  was  a  dying  feifcd)  hath,  in  Chancery,  been  carried  into  Ipecifick  perfannaBoe,  in  tpafl 
taCiuAon  of  the  widow's  claim.  2  Vrz.  631.]  {b)  But  it  feeais,  after  the  leaie  emkd,  Qmc  IhoaJite 
endowed  ;  but  quttre,  whether  flie  ou^ht  to  be  eiidowed  of  the  third  part  of  the  rent  faring  the  en- 
tinuance  of  the  leafe,  becaufe  cuAqhis  are  to  be  taken  ftridly.  Fide  head  of  i7jcp^,  and  cbarher 
tide  doth  nat  commence  by  the  marriage,  as  it  doth  in  dower  at  common  Uw.     Caith.  Z76. 

Salk.  iSj.  If  a  copyholder  in  fee,  where  by  the  cuftom  the  widow  is  en* 
pl.  3.  Ben-  titled  to  her  free  bend,  furrenders  his  copyhold  into  the  hands  of 
Scott?  ^^^  tenants,  according  to  the  cuftom,  to  J.  S.  in  fee,  and  dns 
%  LcT.  315.  furrender  is  prcfented  at  the  next  court  i  but  after,  aod  before 
?•  ^' •**"  the  fecond  court,  the  furrenderor  dies,  and  on  the  next  cmt 
slun.  406.  ^ter  his  death  J.  S.  and  the  widow  are  admitted  ;  the  tide  rf 
pi.  I.  :>.  c.  the  furrenderee  ihall  prevail  j  for  though  the  huft)and  died  6ahit 
adiud^cd^  yet  it  was  of  a  defeafible  eftate,  of  which  quality  the  wife's 
u-^l'^ad-  '  eftate  muft  partake,  being  thereont  derived,  and  by  the  ad- 
juvi^edwith-  mittancc,  which  had  relation  to  the  furrender,  being  aduallj 
out  ditH.      defeated. 

cal:y. 

4  Co.  14.  If  the  lord  of  a  copyhold  manor,  in  which  are  feveral  copy- 
adjudgcd.  holders  for  life,  (r)  takes  a  wiSe,  and  a  copyhoMer  dies,  and  the 
clrtdl  *^  ^^^^  *^^^  coverture  grants  the  land  again,  according  to  tbe  cut 
a  BroAni.  torn  of  the  manor^  £or  Ii£^  and  dies  i  his  wife  m  a  writ  of  dourer 

»c^  i.  C.  fljjj 


frail  not  iTDid  this  grant ;  for  though  the  grant  was  after  her  cited,  {c)  si 
title  of  dower,  yet  the  cuftom,  which  is  the  life  and  force  of  the  *^  ^^  s""^* 
grant,  was  long  before.  ^•;^,^;: 

8  Co.  63.;  but  for  this  ^Ule  Leon.  4.  x6.    iLton.  152.     3  Leon.  ^     Godb.  130.    Moor,  ^^f. 
Roll.  Abr.  684.     Buc  the  heir's  grant  the  wife  {hall  avoid.     Kloor,  237. 

If  there  be  a  cuftom  in  a  manor,  that  the  lord  (hall  enter  and  Leon.  266. 
enjoy  the  lands,  during  the  nonage  of  the  infant,  it  is  a  good  Pj-  357- 
cuflom ;  for  the  freehold  of  the  land  is  in  the  lord,  and  he  is  te-,  ^^    ^' 
nant  to  the  precipe ;  and  an  eilate  at  will  may  ceafe  for  a  time^ 
and  revive  again,  as  well  as  it  may  defcend  by  cuftom. 

[A  cuftom  in  a  manor,  if  there  be  any  fuch,  that  copyholds  Piker. 
(hall  not  be  furrendered  to  the  ufe  of  a  will,   or  that  being  ^^'«'  ^®'' 
aflually  fo  furrendered,  they  fliall  not  pafs  thereby,  is  a  void  a86.  **** 
cuftom. 

A  cuftom  not  to  prefent  mortgages  till  the  third  court,   is  z  Ves.  303. 
good. 

Though  a  cuftom  for  a  copyholder  for  life  (a)  to  commit  wafte  W.  »*/<(. 
would  not  be  good ;  yet  it  would  for  a  copyholder  in  fee  to  ^^^  ^  ^ 
do  fo.     A  cuftom  diminilhing  the  value  of  the  lord's  eftate,  is  im1<u  t» 
not*  thcreforey  bad.!  Wm  aa4 

ht  Itret.    Mar(Kaer  ▼.  Elliot,  t  Tenn  Rq>.  746*    Othenrifc»  fttb^St  if  he  bw  «  power  of  aoBtU 
Bating  his  (ucccSox*   Jbli* 


(F)  Of  granting  Copyhold  Lands :  And  herein, 

I.  What  Perfons  may  make  good  Grants. 

(*)  IP  VERY  lord  of  a  manor  that  hath  a  lawful  eftate  in  the  (*)  Co.Llt. 
•-^  manor,  whatfoever  that  eftate  be,  whether  in  fee,  in  ^^^*    . 
tail,  for  life,  years,  or  at  will,  (5*^.,  may  make  voluntary  grants  c^<^h. 
of  copyhold  lands  that  come  into  his  hands  \  which  grants  (hall  79-  k^?- 
bind  thofc  that  have  the  inheritance  of  the  manor,  whatfoever  Jf^'iJJ* 
defers  the  lord  of  the  manor  may  be  under,  tliat  made  the  499.' s.p.' 
grant ;  {c)  provided  the  ancient  rent,  cuftom^  and  fervices  be  re-  8^00.63.  b» 
fcrved;  for  thefe  eftates  and  grants  derive  not  their  force  and  ?[?Tbe' 
effe£i  from  tlie  lord's  intereft,  but  from  the  cuftom  of  the  manor  d«it-fer. 
by  which  they  have  been  ( rf)  demifed,  and  are  demifable,  time  ▼»««  muft 
out  of  mind ;  fo  that  to  fupport  fuch  grant,  it  is  fufficxcnt  if  it  be  ^Se'^^iiS* 
done  per  dominum  manerti  pro  tempore.  wfaerW  m^ 

tbatthcte 
being  Aoching  but  cufloin  to  warrant  the  grant  by  copy,  the  cudom  otig^t  to  be  ftri&lf  purford,  aa  to 
the  eftate,  cuftoms,  fervices,  and  tenure,  elfe  it  if  not  the  eftate  that  was  demifed  before,  Co.  Copyb. 
107,  108.     6ro.  Tenant  by  Copy,  17.  therefore  he  that  luth  but  a  particular  eftate  in  the 

manoTp  cannot  grant  «  copyhold  by  parcels,  or  demiiW  part,  and  reuin  the  refidue  himfelf.  C»o.  £K«* 
^6i.  (^)  It  it  one  of  the  piUars  of  a  copyhold  eftate,  that  it  hath  been  dcflMM>  or  demifable  tine 
oat  of  mind.    4  Co«a4,  h»    Cot  Lit.  58.  b.    Leon.  56.     ^  Leon.  107, 108.    %  Wilf*  125* 

If  baron  and  feme,   being  feifed  of  a  copyhold  manor,  in  4Ca»^bk 
the  right  of  the  feme,    (/)  grant  a  copyhold,  this  ihall  bind  |  ^*  ^3- 
the  fcrne^  notwithftaadiog  her  coverture  -,  for  the  copyholder  ^^)  i^  ^ 

is 


71 8  CopsMtr* 

gnntmoil    is  in  by  cttftomi  without  regurd  to  the  eftate  or  periba  ofde 

bemidelo    gnmtor. 
the  name  of  ^ 
both.    Cro.  Jac.  99. 

4  Co.  S3.  So,  a  grant  made  by  an  (a)  infant,  non  compos  mentis^  bilhop, 
^^0,63.      prebendary,  {b)  parfon,  £5*r.,  fliall  bind  for  ever. 

S.  p.  idjudged.  {h)  Graott  by  a  parfon  before  indo^ony  are  not  good  j  Ib^  if  after  iuHititfiW  ai 
iiidttAion  he  reads  not  the  articlei.    Co.  Copyh.  48.  §  34.* 

*  S(»^trtf  and  fee  the  firft  claufe  iinder  this  head,  and  p^m 

4 Co.  %%.         So,  if  the  queen  be  tenant  for  life  of  a  inanor»  and  a  copyUd 

of  inheritance  efcheat,  ffae  may  grant  it  by  copy,  and  foch  gnat 

by  the  cuftom  of  the  manor  (hall  bind  the  king ;  for  (he  was  Jo* 

nuna  pro  Umpore. 

Co.Cop7h.       If  there  are  two  jointenants  of  a  manor^    and  a  copjfaoU 

97-  efcheats,  one  may  grant  the  whole;  for  he  is  domiftuspro  tmftre^ 

being  feifed  per  my  £5*  per  tout. 
(c)Owen,  Leflee  for  years  of  a  manor  grants  lands  by  copyi  thb  ky 
c  ^  hir*  (^)  ^^°^^  opinions  has  been  holden  void,  unlefs  the  icverika 
tSL  iitrt  happens  before  his  eftate  for  years  ended  ;  for  by  this  means  be 
ought  to  be  binds  the  (d)  future  lord's  intereft,  and  lets  his  own  go  at  large: 
eni^aiorf  ^^^  (')  "®^  ^7  ^^^  better  opinion,  this  grant  is  good ;  for  tfcc 
Saman^  firft  gTounds  of  this  law,  that  the  lords  for  the  time  bdng  m^ 
to  grant  CO-  grant  copyhold  eftates,  was,  becaufe  copyholders  were  only  te- 
K^fioir  ^^^^  *^  ^*  •  ^"^  ^^  though  the  lord,  for  the  time  being»  had 
March,  6.  but  a  particular  eftate,  and  granted  the  lands  in  fee,  yet  that  was 
FiirGoulf.  no  prejudice,  but  rather  an  advantage  to  the  lord  that  was  to 
«Uon.°»a6.  ^^^^  '^^  manor  afterwards  j  for  if  he  had  a  mind,  he  might  pot 
Godb.  140.  out  the  tenant  at  his  own  pleafure  :  but  this  uncertainty  of  the 
{d)  Tenant  copyholder's  eftate  being  found  inconvenient,  it  was«  afterwards 
acopyiwid^  adjudged  that  he  (hould  retain  hb  lands,  and  not  be  fubjed  ts 
may  grant  the  plcafurc  of  the  lord :  but  the  other  part  of  the  law  was  left  as 
in  reverfion^  before,  wz.  that  lofds  for  the  time  being  might  grant  lands  in 
hbd'th^iwir  ^'^^i  though  they  themfelves  had  but  a  particular  eftate;  and 
after  her  this  cuftom  bcing  continued  to  this  day,  it  is  that  which  war- 
death.  Roll,  j-ants  the  grants  by  copy  i  for  it  is  moft  certain  thofe  eftates, 
Cro.Eiw.  granted  by  lords  who  have  a  particular  intereft,  cannot  be  de- 
«6i*.  s.  c.  rived  from  the  intereft  of  the  lord ;  for  if  they  were^  they  rnufi 
^^eGodb.  determine  when  the  lord's  eftate  determines;  for  nemopaufi  plus 

Owen,  4.»    y*"'^*  ^^• 

*  But  fee  the  itat.  ti  H.  7.  c.  10.  at  to  alienations  by  her  of  the  land  of  her  holbaod,  beiagvaid. 
Guardian  in  focage  may  grant  copyhold  in  reverfion,  and  it  fliall  bind  the  ward,  thoagh  k 
comes  not  in  pofiein'on  during  hii  infancy.     Godb.  143.    Cro.  Jac.  55.  98.     Owea,  115.    RoB. 
vAbr.  499.   %  Roll  Abr.  41.  S.  C.    (e)  8  Co.  63.    Hetley,  54.    Moor,  93.  Z47«    Cio.  £lis.  (6i. 

Co.  Lit.  If  a  lord  of  a  manor  devifes  by  his  will  in  writing,  that  his 

58.  b.  Vide  executors  Ihall  grant  copies  according  to  the  cuftom,  for  pay- 
a.^lco.^*'  ment  of  debts,  and  dies,  the  executor,  though  he  hath  no  eftate 
Copyh.  85.  in  the  manor,  may  make  grants  according  to  the  cuftom  of  die 
4  Co.  24.  a.  manor. 

4  Co.  30.  If  the  king,  by  letters  patent,  grants  the  ftewanUhip  of  a  copy- 
•djudgcd.  }jq1^  manor,  and  after  a  copyhold  efcheats.  the  fteward  If)  os 
But  it  Witt  ^      ^  ^*  '  Jlick% 


^ficio,  ^thout  any  fpecial  warrant,  may  grant  it  agaiDi  and  the  fald,  th 
ung  ihall  be  bound  by  the  cuftom  of  the  manor,  ^.  ^^ 

''et  it  inras  his  dat]r>  before  he  made  toy  grants  to  inform  the  treaforer,  chancellory  and  barons  o; 
Sxdiequer,  or  (ome  of  them^  for  their  diredion.  (/)  Much  more  may  the  fteward  of  a  common 
on,  €jc  ofic'w^  make  fuch  grants.  Co.  Copyh.  124.  for  the  fleward  is  in  the  place  of  the  lordj 
xrichoat  a  command  to  the  contrary,  may,  ftc    Cro.  EUi.  699. 

£ut  a  fteward  retained  only  by  the  king's  auditor  or  receiver,  4  Co.  \ 
cannot  make  fuch  a  voluntary  grant  of  a  copyhold;  for  they  ^^^\ 
liave  not  any  authority  to  appoint  ftewards,  the  bufinefs  of  the  5^^*.  £ 
one  being  to  take  accounts^  and  of  the  other  to  furvey  the  adjudg< 
land*  ^"'  "** 

tidce  prefentments,  or  make  admittances,  being  things  of  neceflity.    Cio.  £lis. 

If  Am  and  H.  under  the  feal  of  the  Exchequer  are  appointed  Moor, 
joint  ftewards  of  all  the  lands  of  a  fugitive,  and  A.  alone  grants  ]^^ 
copies^  though  in  ftri£inefs  he  had  no  power  without  -B.,  yet  |^] . 
thefe  grants  are  good^  being  made  by  one  that  had  a  colour  to  S..P. 
keep  cburts. 

If  A,  being  tenant  for  life  of  a  manor,  within  which  are  feve-  Lev.  4* 
xal  copyhold  tenements  grantable  for  one  life  in  pofleflion,  and  ^^^"^ 
another  in  rcverfion,  grants  the  ftewardihip  thereof,  by  deed,  xanfie 
nnder  his  hand  and  feal  to  B.  for  life,  with  the  fee  of  10 J*,  per  but  it 
ann.  for  the  executing  thereof,  and  after  A.  becomes  a  lunatick,  ?^^^ 
sind  being  found  fo  by  inquifition,  is  committed  to,  (5*^.;  yet  A.,  {hould 
by  his  fteward,  may  grant  copies.  none, 

with  t] 
jprivity  of  the  committees,  and  warrant  from  the  conrt :  but  there  is  a  note  that  this  was  in  diicr 
amd  the  grant  of  the  fteward  good. 

But  the  committees  cannot  grant  copies ;  for  they  themfelves  Lev.  4 
have  no  eftate  in  the  manor,  nor  are  lords  thereof.  „  .    '^J^^ 

Hob.  and  Ta 

If  a  man  makes  a  feoffment  in  fee  of  a  manor,  upon  condition.  Dyer, 
and  the  f^ofiec  grants  feftates  by  copy,  and  then  the  condition  is  *•  4 
broken,  yet  the  grant  by  copy  fliall  ftand  good,  though  it  be  a  ^  'j; 
nile  that  he,  who  enters  for  a  condition  broken,  (hall  be  in  88. 
of  the  fame  eftate  he  was  before,  and  (hall  avoid  all  mefnc  in-  l^)  Bi 
cumbrances :  and  it  is  the  fame,  though  the  graiit  were  made  f","'^ 
(a)  after  breach  of  the  condition  ;  for  die  feoffor  may  wave  the  years, 
advantage  of  it,  if  he  pleafcs :  alfo,  a  grant  by  the  feoffee  of  an  ^"^^}^ 
infant,  which  by  law  he  may  avoid,  is  good.  ^Jd  ^^ 

his  interell  is  ipfofaSio  determined.     Co.  Copyh.  88.  A  grant  made  by  a  fcofFee  on  condit 

•«lifiBoflF  the  nest  day,  is  good  ;  for  he  is  dominus  pro  ttmport,    Co.  Copyh.  88. 

A  man  feifed  of  a  manor  in  fee  hath  iffue  a  daughter,  and  Co.  c 
dies,  his  wife  privement  enfeint  with  a  fon,  the  daughter  may  *^'  ^: 
grant  by  copy.    So,  grants  made  after  alienation  in  mortmain,  and 
before  entry  of  the  lord,  are  good. 

If  a  lord  of  a  manor  commits  felony,  and  is  attainted  or  con-  Co.  c 
vifted  by  verdift  or  confeffion,  yet  after  fuch  attainder,  £5f<:.',  he  47*  § 
may  make  voluntary  grants  of  copyholds. 

But  if  any  perfon  that  hath  a  tortious  or  defeafible  eftate  of  in-  Co.  L 
^critancci  or  a  diffeifor,  or  the  feoffee  of  a  diffeifor,  or  tenant  at  s^^^^- 

fufferance,  ^ 


tro.  140.  fuffennce,  make  Toltmtary  mnts  upon  efelii^^ts  6t  forfertddi 
F^ph.  71.  they  (hall  not  bind  him  diat  hath  the  right ;  for  they  ait  not  it 
^^'*  I'j"^,  mini  within  the  meaning  of  tJic  cnftom  ;  bnt  admittances  spoi 
ftUon.45.  furrenders  or  defcents,  made  by  fuch  as  have  defcafible  titkSi  it 
^r«"»  *7»  good  5  and  (hall  bind  him  that  hatk  right ;  for  that  ifaey  ^w 
las.  699-  compellable  to  doj  and  it  was  no  more  than  the  rightfol  M 
muft  have  done. 

2.  What  Ad8  ihall  deftroy  the  Power  they  had  of  maldog  fai 

Grants. 

{m)  Roll.  Although  lords  of  manors,  who  have  copyholds  come  todes 

^'*  49**  by  efchcat  or  forfeiture,  (a)  may  re-grant  them  again  acconlii^to 

So.  Eiii  ^^  cuftom  of  the  manor  j  (i)  yet  by  their  aflbs,  fuch  power  aaf 

699.  be  deftroyed ;  therefore  (r)  if  copyholds  come  into  die  lenh 

t^  c ' ''  ^^^^^  *^  (^  f*^^>  *^^  ^^  make  a  Icalc  of  them  for  life,  ycaiSi  flf 
J,,  i  **  half  a  year,  or  for  any  (e)  certain  time,  by  deed  or  «idfi< 
(r)  Roll.  deed,  the  copyhold  is  deftroyed;  becaufe^  during  tbofe  cflatc^i 
"^Co  ^^j'     ^*®  ^^^  demilcd,  nor  demifablc  by  copy. 

(d)  But  if  teaaot  in  uM,  for  life,  tec.  makes  focb  leafe.  Sec.  this  iball  not  deAfOf  the  ftmi^tim 
in  reveriion.  a  Roll.  Abr.  271.  a  Sid.  ^5,  37.  ^^  Cro.  Car.  511.  coat*  ^  Carigm  vpak 
(f)  Seeus  if  he  leaies  it  at  wiH.    4  Co.  31.     3  Le^.  lOrS. 

4  Co.  31.  a.  So,  if  the  lord  makes  a  feoffment  thereof  in  fee,  uponooodi- 
tion,  and  after  enters  for  the  condition  broken,  yet  it  caoflotk 
granted  again  by  copy. 
4C0.  3x.  IB  So,  if  the  land  fo  efcheated,  (sfc.  is  extended  upon  2  ftatole  ff 
French's  rccognizance  made  by  the  lord,  or  the  wife  of  the  lord,  in  i  wni 
^  of  dower,  hath  it  affigned  to  her ;  though  thcfe  mterrflpddw  ai? 

by  a£):  of  law,  yet  it  cannot  again  be  granted  by  ccfj^ 
4  Co.  31.  a.      But  if  the  lord  keeps  it  in  his  hands,  though  never  fo  las^J^ 
h^  Cro.^^   °^^y  ^^y  ^^  granted  again  by  copy. 

£ii».  699.  .  ,f, 

4  Co,  31.  So,  if  the  lord  be  diflcifed  thereof,  and  the  diflcifor  die  fm 
or  if  the  land  be  recovered  againft  the  lord  by  a  falfc  v^rdiM 
erroneous  judgment,  though  it  is  not  demifed  or  ^^^^'^^^V, 
copy,  till  it  is  recovered  by  the  lord,  or  the  judgment  f^v 
yet  after  it  is  rc-continned,  it  is  grantablc  again  by  copy,  ljcca«* 
the  interruption  was  tortious.  ,. . 

4  Co.  31.  b.  If  a  copyholder  takes  a  leafe  for  years  of  the  manor,  by  wM 
his  copyhold  is  extin£l,  yet  he  may  grant  it  again,  if  w**"» 
for  it  was  always  demifed  or  demifable.  « 

4  Co.  31.  b.      So,  if  a  copyhold  cfcheats,  (5*^.,  and  the  lonl  aliens  the  {fl^* 

h/ie^f«  the  "°^»  ^*®  alienee  may  re-grant  the  land  by  copy.  ^ 

manor,  and  the  faid  copyhold  laod>  by  the  name  of  his  tenement,  ealJcd  H. ;  for  ^.°?"^-jg/ve, 
inifcd,  the  copyhold  is  inclofcd  as  parcel  thereof  j  and  the  naming  of  the  copjrhoM  ii  t»t  »«t-^ 
Cro.Car.  521^ 

3.  What  Things  may  be  granted  to  be  holdcn  in  Cop]^- 

loft 

(c)  A  rent.      Things  that  lie  not  in  tenure  are  not  grantabk  by  copy>  ^ 
^%«^  is)  »PP^°d»t  to  fome  thing  that  doA  He  in  ^'^P 
or  common  forc  thmgs  mcorporeal,  for  which  there  can  be  ao  *^^^  ^0^ 

5 


.^-i I 


ry  to  be  kept  for  furrendcrs,  admittances,  £s*c.'  ihiaath«ir 

» h.  .1.1  .  ■  "*  »pp™^- 

5  totbing,  which  li, -,n  tTO*»iCo.  Cofyb-iie-i  uid  thmfore,  vvSee  my  Lord  Colte(kj.,thitmy 
_~r**"'"™'""  '■"'*•  "  teneaiHiti  miy  be  gnnied,  it  rnnft  b«  undnltood  of  thmii  ippcndinC  to  ti-« 
aMlm,  or  thofc  parcel,  whlth  m.ke  up  ihc  m.nor.  y,J,  Co.  Lli.  jg.  Tiihti  miy  be  demifed  by 
,  .  '  ?*"""  '■*'«'  sue  pafetl  of  tbe  miaor,  ii  a  nnt-th^rgi  nuy.  f  ,r  RoU.  Abf.  453.  Cro.  Elu. 
13'  tited  to  have  been  adjudged;  [»nd  Sindyund  D.ury,  P.  43 El.  B,  R.  H J,  MSS.  Co,  Lit.  <8,  b. 
■9-.  *3thedit.]  but  Cro.ElU.814.  S-t;.  andS.  P.  J-iiMWri  bt«ulc  not  p«cel  of  .heminori 
^  tbenton  not  grantabJc /Iranian  cixJutuJiniw,  mjatU ;  [>iid  beciufe  ic  did  not  ippcu  ihic  ifaej  had 
<ea  ImmemoiiaUy  granted  b;  copy].  A  mill  nwy  be  (ranted  by  copy.  4  Leon.  341.  cited  to  hiTft 
KDadjuaged. So,  a  f»iripp«n(Iintto  aiiHQOtiniy  be  gtintedby  (opy.    4C0.31.1.    Co.Lit.jg. 

(a)  Ttfnfura  prati,  the  (i)  herbage  or  vefture  of  land  may  be  («)  Roll; 
■cmxfable  bv  cbn».  ^*"'  49*- 

7   ^"iT-  (i)Co,Ut.5B.    4Co.Lie.  Jl.».  foWolTOl. 

Things  grantaMe  Iw  copy  mud  be  things  of  perpetuity ,  other-  400.30,31, 
nfe  it  can  never  be  (hewn  that  there  hath  been  a  cullom  to  dc-  B«»ufcirii 
tiiie^  them  ^y  copy ;  yet  underwood,  without  tlic  foil,  may  be  petpewhy, 
Kmifed  by  codt.  towWchth* 

____.  *^'  cuftommiy 

*™nd.  Co.  Lit.  58.  b.  S.P.  Cro.EIIt.413.  »iiJMoor,3iS.«djudgtd»nJ»flirmeduponiiniiof 
Z"*^'  T  —That  a  nan  m>y  (riac,  bj  cpy,  twenty  loidt  of  wood  to  be  uken  by  the  ginntee,  ii  good  : 
w  It  h  not  neceflaty  that  tbe  thing  n-uted  hire  continuuice,  but  only  thit  it  be  ■  thing  of  perpjtuitr. 
Co.Copjh.   I18.    butf.rfrf.  ' 

A  cuftomary  manor  may  be  holden  by  copy  of  court-roll,  art  Co.  Lit,  js, 
voluatai.  ^c.   and  fuch  a  lord  may  grant  copies,  but  it  mult  be  ''• 
of  fuch  things  as  have  been  ufually  demifed  by  him  ;  for  he  can-  ?o.'*,""c,, 
not  grant    all  his  dcmefiies  by  copy,    wilhout   they  have  been   T7.  «j- 
ufualty   demifed}  for  though  they  have  been  demifed  time  out  j"''s^'' ; tiJ 
of  mind,  by  the  fiiperior  lord  by  copy,  that  will  not  warrant  (u^o'^™ 
hia  demife  by  copy ;  becaufc  the  cuftom  of  the  manor  mult  be,  lord  may 
that  time  out  of  mind  they  have  been  granted  ptr  domhuin  ma^  t^pcouitj, 

....  '  at.  und  grant 

eopiet.  Cro. 
—But  he  cmnot  hold  a  courc- 

,  fm  he  can  hive  no  fieeiiulilcn  ;  fnratopytold  minor  ii  not  cipible  of  an  efchtitof  a  freehold| 

for  if  it  were,  the  fteehold  after  Ihe  efcheit  muft  betome  copyhold,  which  it  repugnant  ind  impoflible. 
Yalv.  100.  Cro.  Jac.  159.  Built.  54,  ;;.  Thefe  cafes,  which  feem  to  cooiradlA  eiKh  btliei,  and 
which  ^iji,  may  perhipi  be  tKui  TecancUed,  that  a  cuftomary  court  iniy  be  holden  by  one  chat  hath 
fuch  a  manor,  but  not  a  cDutt-biton  i  ana  my  Lord  Cslce'i  cale  feemi  to  go  no  futha  j  and  jaitrt, 
Wbechn  fuch  a  lord  may  not  haie  freehold  feiTicei  > 

4-  Of  the  Operation  of  the  Grant,  and  the  Eftatc  and  Intercft 
that  pafa  thereby. 
Grants  of  copyholds  regularly  receive  the  fame  expoli  tion  which  Co.  Copyh. 
grants  of  freehold  lands  do  at  common  law,  therefore  a  grant  to  "f*  '**• 
one   and  his  heirs  male  is  a  fce-limple  ;  fo  is  a  grant  to  one  i^  '*'' 
Janguini  fm  btrtdiiahili  ,■  but  a  grant  to  one  tf  failguini/m  in  per- 
pttuum  is  but  an  eflate  for  life. 

(c)  If  copyhold  lands  have  been  ufually  granted  in  fee,  a  grant  {t-\  Ca.  Lft. 
to  one  and  the  heirs  of  his  body,  or  to  one  for  {i)  life  or  years,  5«'  Co*- 
is  within  the  cuftom.  BjnmjaT- 

Cicei.     U  n.  5«.  S.P./frCarian.     Cio.  Ellc.  }T3- S.  P.  adjudged.     3alk.  tSg.  pt.  7.  aod  «  Mol- 
63.  S.P.  ajrecd.     (/]  And  afcr  the  death  of  the  tenant  Ibr  Hfe  the  lord  may  grant  tbe  (aot  4 
in  iWi  forthe  jrm  for  life  wji  not  tut  LmemiiKioa  of  the  tufam.     LCDIl.  <6.  Mr^ 


4  Co  ft^.  b.  Soy  wfiere  grants  hate  been  made  by  copf  for  fife,  a  gnat  it^ 

}?'  ';..  tnrite  viduitate  is  eood,  for  that  is  a  le&  eftatc  dian  dntinf  dse 

gaj,  wkIow  s  life,  but  not  vue  verfd. 

Co.  Copyh.  If  a  copyhold  be  granted  to  thfee,  babeni.  fiteeeffro^^  Aey  aie 

^^2»  U3-  jointenants,  unlefs  by  {a)  fpecial  cuftom  the  wotdfocc^ve  waska 

hUn  Led  the  eftatc  fevcral. 

in  Ciijncery,  that  if  a  copyhold  is  granted  to  thnt/Mcce^ie^  and  there  it  no  cuAom  pioY<ed»  Am  tlsrfirf 
tJ.Vr  had  pown  of  dli'pohng  of  the  whole»  nor  that  the  firll  taker  piid  the  piirckafe-i&oaej,  kM 
Ikcc  g»  to  the  executor  of  the  firft  taker,  but  AaU  go  in  fucce^ion.    a  Vern.  264. 

Roll.  Abr*  If  there  be  a  cnftom  that  copyhcdds  mzj  be  mnted  far  thne 
'"'  IivcSy   a  copy  may  be  granted  to  three  for  the  lives  of  two, 

within  the  cuftom  $  for  there  ia  not  any  inconTemcnce  fiD  the 
lord,  though  it  be  for  the  life  of  another ;  for  there  (hall  not 
be  any  occupancy  thereof,  but  the  lord  (hall  hare  it^  if  tk 
tenant  pur  auter  vie  die,  Bving  ceftui  que  vies  s  and  this  is  BOI 
a  greater  eftate  than  for  three  lives,  which  is  le&  than  the  caAom 
warrants. 
Saik.  iSS.        So,  if  the  cuftom  of  a  manor  be,  that  the  lands  are  demifiUe 

Sn^ti-and  ^"f  ^®Py  ^^  ^^^  ^^  three  perfons  for  their  liveSf  and  Ac  fife 
ppiihaii.w,  of  the  furvivor,  habendum  fuccejjivh  ftcut  rnminantur  in  cbarta^  tf 
ajj*:d^cd.      ncri  aliter^  paying  a  heriot  on  the  death  of  every  tenant  djiog 

I  u^R^vm'    ^^^^^^>  *  P^^^  t®  '^'  ^"^  ^^^  afEgns  for  the  lives  of  B.  and  C, 

4^4.  sic.    and  of  the  faid^.,  is  good  within  the  cuftom^  for  there  can 

be  no  occupant  agalnft  the  lord,  neither  will  he  be  prejudiced 

by  tlie  tenant's  becoming  a  bankrupt,  for  the  aflignees  hate  na 

other  right  or  intereft  than  the  bankrupt,  and  the  lord  is  entxtkd 

to  his  heriot  on  the  death  of  the  tenant,  notwithftanding  die 

aflignment. 

Rfoor,  677.       If  by  the  cuftom  a  copyhold  may  be  granted  for  three  BrOy 

%'ViX  the  ^"^  ^^  ^  gtanted  to  one  (b)  for  his  life,  remainder  to  fiich  wo- 

cuiWm  k  \%   nian  as  he  (hall  marry,  and  to  the  firft  fon  of  his  body ;  both 

ciemifibie  In  tlicfe  remainders  are  voidj  but  the  eftate  for  his  own  life  it 

!•"*  7/"'     good. 

tr.<j^h  tj  ca^itnii  extra  ma/tus  dcmini  \  yet  a  fantnder  may  be  to  the  ttie  of  one  for  Iiie*  reiaaiadv  ia  tAf 
rcmaiiiucr  in  fee.     Cro.  Ellr.*  373.  adjudged ;  though  it  was  obje^ed,  tbe  taking  o^sht  to  be  s 

but  the  pirticuiat  ell.ie  dnd  reniiifliers  make  but  one  eftace. 


(G)  Of  Surrenders,  Prefentments^  and  Admittances : 

And  herein, 

I.  Of  the  Neccflity  of 'a  Surrender,  and  where  the  CopyboUer 
(hail  be  laid  to  be  in  before  Admittance* 

Co.  Lit.  57.  ^OPYHOLDERS  cannot  regularly  [c)  transfer  thenr  eftates 
Ict^^i  ^  ^  otherwife  than  by  furrender;  the  rcafon  whereof  is,  bccaufc 
(c)  Thougti  ihcy  have  only  an  eftate  at  will,  which  is  determined  when  they 
a  copy.  take  upon  them  to  grant  it  over;  for  that  is  a  plain  declaration 
not  aiipn*by  ^^  ^^^^^  intention  to  hold  the  lands  no  longer ;  therefore  a  fur* 
dcco,  yd  he  render  to  tlie  lord  is  neccfiary,  who  is  to  grant  another  eftate  at 


• 

i^ill  I    and  this  he  is  now  compellable  (a)  to  do  to  him,  to  who! 

»fe  the  furrender  is  made»  feeing  the  tenant  hath  a  fettled  eftat 
intl  intereft  in  the  land^  which  his  heir  (hall  iuherit  whether  th 
Lord  Mfill  or  not- 

ic  to  one  that  is  idtaiited  ttovatdefi^t.  Co.  Lit.  59.  4  Go.  25.  S.  P.  ad}ud|;ed. 
laid.  Oro.  Jac.  101.  S.  P.  JuLUtitur.'-^Hiii  he  Cinnot  release  co  otx  thai  oMl]i  hn  b 
S^^ns  no  cuftooi^ry  cftxtc,  upon  which  the  rele^trc  of  ch€  cuftomary  right  m#y  «nure 
X^jeon.  102.  But  .^.  whether  fucb  a  leafe  will  not  enure  by  vny  of  cfteppel  a^ainlt  the  c 
^^f»  Releafe  10  fee  ro  one  who  was  admitred  for  yeart,  will  not  enlarge  his  eftatc  j  for  m 
^o  tKe  fee  of  u  copyhold  wicboat  furrender  and  admittance  by  the  lord.  Co.  Copyh.  ^ 
mf  ^  copyhol(<er  furt^odert  uponieondition,  he  m*y  after  releKfc  the  c  >n<rtCton  by  deed. 

[t^>    j\n  aOijo  on  the  cafe  wiU  not  lie  againll  rhelord  if  he  rerufe  to  admit     Cro.  fac. 

337.      But  the  court  uf  King'«  Bench  \*ill  compel  htni  by  mand<itnu»to  admit  a  (urrer 

Re p •  4S 4.  though  00c  the  heir.    /J.  197.     Reiief  in  this  cafe,  it  was  formerly  though 

oftly  la  equity.] 

Copyhold  lands  cannot  be  (b)  exchanged  by  deed,  but  thei 
xnud  be  a  furrender  and  admittance  thereupon :  but  {c)  if  thei 
be  two  joint  copyhoidersj  and  one  of  them  releafe  to  the  othe 
tliis  is  good  without  {d)  any  furrender  or  admittance,  for  the  fir! 
aidmittance  was  of  them,  or  either  of  them,  and  their  ability  1 
releafe  was  from  the  firft  conveyance  and  admittance. 

copvholder*t  iotereft,  for  the  cuftom  of  paffing  by  furrender  is  for  bis  benefit,  whld 
Hut.  65.     Winched;.     Jonc&,4i.  S.  C  ' 

Though  regularly  copyhold  eftates  can  only  be  transferred  1 
furrender  and  admittance,  yet  if  the  copyholder  dies,  his  {e)  hei 
niay  enter  before  admittance,  and  take  the  profits  *,  for  perhaii 
there  may  not  be  a  court  holden  in  a  great  while  afterwards  :  al 
iuch  heir  may  {/)  furrender  to  the  ufe  of  another  before  adm  I 
tance,  but  not  to  prejudice  the  lord  of  his  fine. 

another.  Noy,  172,  adjudged.  (/)  May  lake  the  pro6ts,  bring  trefpafs,  mai  1 
liawe  an  affife  of  marf^dnir^^r  oefore  admittance.  4C0.  a^.  Lane,  lo.  i  And.  192.  I 
,  Moor,  (,97.  Leon.  100.  3  Tetfn  Rep.  169.  ■«  ■  3ut  is  not  complete  heir,  for  he 
a  plaint  in  nature  of  an  aflife.  Co.  C^^yh.  iiz.  Moor,  272  cwf.  [He  hath  as  comj  • 
otit  admittance  as  with  it,  a;:ain(l  all  the  world,  bvti  the  lo:d.  2  Term  Rep.  19S.  I 
detifed  to  the  heir,  his  non.aJmittance  Is  evidence  of  his  ele^on  to  taLe  by  defceat. 
will.     X  Str.  49 X.] 

But,  if  upon  proclamation  the  heir  does  not  come  in  to  1 
admitted,  the  lord,  without  any  particular  cuftom,  may  (k  \ 
Li)  ^^^fyiif  the  heir  come  in  to  be  admitted. 

without  callom  he  cannot  feif:  the  copyhold  as  forfeited.  Lev.  63.  ^rrCwr.  [See*  1 
162.  And  if  in  fuch  cafe  he  malcss  an  abjllute  leiTure,  he  cannor  fupport  it  after  1 
fuouffue.  Ibid.'^A.  Cttftom  to  feife  as  forfeited,  for  not  cUimJng  to  be  admitted,  dstj], 
if  he  was  beyond  fea,  n<in  com^oif  or  in  prit'on,  at  the  time.  S  Co..  ico.  Cro.  J^*"  ' 
If  one  of  feverai  joint-tenants  omes  and  offers  t«.>  be  admitted,  the  lord  canna 
{Q{\irtjMuJque\i  only  till  fomebody  comes  to  be  admitted  ;  and  joint-tenanrs  &esAg  d 
tMt,  one  of  them  fupplies  the  whole  tenure  to  the  lord.      Roe  v.  Huttoo,  a  Wilf.  i(x 


If  the  cuftom  of  a  manor  be,  that  the  wife  of  every  copyhol  : 

for  life  ftiall  have  her  free-bench  Jum  cajla  to*  fola  vixerit,  af  : 

the  death  of  the  hulband,  the  law  cafts  the  eftatc  upon  the  w  1 

fo  that  (he  (hall  have  the  eftate  before  any  admittance,  and  n  1 

make  a  Icafe  for  a  year,  as  another  copyholder  may.  j^^jj  , 

So,  if  the  cuftom  of  a  manor  be  quodji  aliqtns  vir  hahei  uxo  i 

fcifcd  in  fee  ftcundum  cortfuetudiifem  tnamrii  df  cuftomary  laj  I 
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Godb.  46. 
Cro.  Jac 
199.  [See 
Holder  T. 
Prefton, 
ft  Wiif.^oo. 
S.P.J 


Holduft  r. 

I  Term 
Rep.  600. 
Berry  v. 
Gteene, 
Cio«  £lis. 
349.  Dary 
V.  Beard - 
itusDf  9  Mod 

Roe  V. 

Hicks, 
»WUf.  13. 


that  he  (ball  hold  0J  terminum  vita  Jus  poB  morion  uxoris  per  Ugtm 
Anglidt^  and  a  copyhold  tenement  defcend  to  a  feme  covert^  aod 
the  hufband  enter,  but  before  admittance  his  wife  die,  jet  be 
(hall  b^  tenant  by  the  curtefy  \  for  though  the  lord  before  admit- 
tance fliall  claim  no  duty  2^  fcahy,  homage,  relief,  rent,  C5V., 
yet  his  delay  (hall  not  prejudice  a  third  perfon. 

If  a  man  furrender  a  copyhold  to  the  ufe  of  his  will,  by  which 
he  devifes  it  to  his  wife  for  life,  and  that  after  his  death,  his 
wife  or  her  executors  (hall  fell  the  land  ;  or  if  the  deviCs  be,  that 
(he  (hall  choofe  two  attornies,  and  make  fale  of  the  land  ac- 
cording to  the  bed  advantage ;  by  thefe  devifes  the  wife  hath  bat 
a  bare  authority,  and  there  needs  no  furrender  to  make  the  (ale; 
for  upon  the  nomination  of  the  vendee  he  (hall  be  in  by  the  will 
of  the  devifor. 

[The  title  to  a  copyhold  relates  back  from  the  tinie  of  admit- 
tance to  the  furrender  againd  all  perfons  but  the  lord  :  and  there- 
fore the  furrenderec  may  recover  in  ejefkmcnt  againft  the furrgm' 
deror  on  a  demife  laid  between  the  times  of  furrender  and  admit- 
tance. Before  admittance,  however,  the  furrenderee  can  maintain 
no  poffeffory  aftioii ;  for,  before  that,  the  eftate  is  not  out  of  the 
furrcnderor  ;  but  he  holds  it  as  truflee  for  the  furrenderee* 

.  75.     And  fu.  Wheiher  he  can  maintam  an  ejeftmenc  ag  1:0ft  tbe  lord  or  a  ibaogcr? 

So,  in  the  cafe  of  a  devife  of  a  copyhold,  nothing  vcfts  in  the 
devifee  or  furrenderec,  or  in  the  lord  before  admittance  j  for,  un- 
til then,  the  eftate  is  in  the  furrcnderor;  and  therefore,  if  a  fur- 
renderec be  attainted  of  felony  and  executed  before  admittance, 
no  forfeiture  can  accrue  to  the  lord.] 


[By  fpecial 

cuflom  a 
devife  of  a 
copyhold 
iTijy  take 


a.  Where  the  Want  of  a  Surrender  will  be  fupplled  in  Equity. 

Although  copyholds,  by  the  ftri£l  rule  of  the  common  law, 
can  only  be  conveyed  by  furrender,  yet  in  equity,  this  rule  re- 
ceives a  relaxation,  and  the  want  of  a  furrender  will  be  fupplied  in 

the  following  inflances. 

efted  with- 
out furrender.     Lit.  Rep.  26.  argucnJ.  cites  Wroi^s  cftle,  P>  35  Eliz.  C.  B,3 

»Chan.  I.  In  favour  of  purchafers;  as  if  A.  contrads  with  B^for  the 

Rep.  218.  purchafe  of  a  copyhold  eftate,  and  pnys  the  purchafe -money,  and 
ill.  u)  So  ^'  3g''*^^s  to  furrender  the  premifcs  at  the  next  court,  but  [a)  dies 
if  he  had   '  before  the  next  court,  or  any  furrender  made,  equity  will  fopply 

ic»m -d ;  for  the  want  of  a  furrender  (h). 

II  a  man 

covrnanrs  to  furrender,  equity  will  compel  him  to  a  fpfc'fick  performance,  and  by  decree,  not  only  Hat 

t!  e  pcffon,   but  likv-wife  the  lands.      Abr.  Eq.  122. [{h)  It  will  ilfo  f^pply  againft  the  M&ffna 

ai.d  creditors  of  the  party,  if  he  becomes  bankrupt.     Taylor  f.  Wheeicri  2  Vern.  565.  J 


Abr.  E<j. 
124.  ai- 
ni  i  ktcd  i  n  fe. 
Tcr^l  caies. 


2.  In  favour  of  creditors;  as  where  a   man  devifes  copyhold 
lands  for  the  payment  of  his  debts,  this  ihall  be  good  without  any 

furrender. 

Abr.Fq.ir;,       But,  if  a  man  feifed  of  freehold  and  copyhold  land,  deviiei 
!'^';^'l^'  (c)  both  for  the.  payment  of  debts  and  legacies,  without  furrcn- 

dciuig 


[erin^  the  copyhold  to  the  ufe  of  his  will,  and  the  freehold  is 
ufficient  for  payment  of  the  debts  j  equity  will  not  fupply  the 
vant  of  a  furrender,  and  lay  the  legacies  on  the  freehold,,  and 
lie  debts  on  the  copyhold,  as  is  done  when  there  are  fimple  cop- 
Ta£i  creditors,  and  bond  or  judgment  creditors,  and  perfonal 
iflets  not  fuffici^nt  to  pay  both;  nor  will  equity  fupply  the  want 
>f  a  furrender  for  the  fake  of  legatees,  cfpecially  if  they  be 
[trangers,  as  they  were  in  this  cafe. 

Tupply  the  want  of  t  furrender  i$  to  his  copyho)dt,  bec9i}fe  it  did  not  fufficiently  appear  to 
Intention  to  charge  thofe«     Abr.  Eq.  124.      [But  where  a  general  devife  of  reU  eftate  wq 
k  diae^iioa'to  pay  debts ;  and  the  cclfaitor  left  no  real  etlate,  but  his  copyhoids.  Lord  Hardi  1 
■  defeAive  furrender  ^f  the  copyhold  to  be  fupplied  in  favour  of  the  cr^itors.    Tui  1 
i^  'V'es.  582.     By  tl)e  Jaw  of  courts  of  equity,  as  now  received,  the  want  of  a  furrpndcr  wi 
In  ^VQur  of  creditors,  fifar  only  as  may  appear  nectffafy  for  the  payment  of  debts ;  and,  ; 
while  juy  freehold  eftate  remains  applicable  to  that  purpofe,  the  want  of  the  furrender  of  I 
Hull  not  be  fupplied,  notwithftaadioc  the  e^prpfs  ifitentioo  of  the  teftator  to  charge-the  cop; 
with,  or  in  pieference  to  the  freelbld.    Drake  ▼•  Robinfony  x  P.  Wms.  443.     Haflev  1 
3  P.  Wms-  3a2,       Mailable  v.  Mallabar,  Ca.  tea).  Taib.  78.     Hfllier  r-  Tarrant,  /</.  1 1 
note.     Coombet  ▼•  Gibibn,  1  Br.  Ch.  Rep.  \fi,    Lipdopp  t.  Eberoil,  3  Br.  Cb.  Rep.  iS  i 
Xley*  a  "Br.  i^h.  Rep.  315.]  That  equity  will  not  in  favour  of  a  wife  fupply  the  w  1 

sender  for  payment  of  debu^  when  the  heir  at  law  would  be  difinherited  thereby.    Abr.  £^  1 

3*  Equity  will  fupplj  the  want  of  a  furrender  in  favour  {a)  of 
younger  children  againft  an  heir  at  law ;  but  if  the  qzit  be  fo 
circi^mftancedj  that  hy  that  means  the  younger  children  would 
1)9  in  a  better  condition  [b)  than  the  heir  at  law,  equity  will  not 
interpofe. 

»  Vera.  163.  I  Salk.  187.  i  Atk.  387.  S.  P.  [(«)  So,  in  favour  of  a  wife. '  x  Ves.  9 
164.  And  thisy  though  her  intereft  be  limited,  and  it  cannot  be  extended  tojthe  devifees 
ibm  V*  Gowan,  3  Br.  Ch.  Rep.  170.  (^)  But  it  is  not  materia]  whether  the  heir  be  totally . ; 
hnjaihv^  fo  that  he  hath  fome  provifion*  Hawkins  v.  Leigb,  i  Atk.  387.  Chapmji 
3  Br*  Ch.  Rep.  170.  Pyke  v.  White^  iV.  «86.  Nor  is  it  material  (although  formerly  d! 
Rois  v«  Rofs|  I  Eq.  Caf.  Abr.  i«4«)f  whether  the  younger  children  are  otberwife  provideil 
Kettk  y.  Townfliedd,  i  Salkl  187.  Carter  v.  Carter,  Mof.  370.  Cook  v.  Amham,  3  P 
and  Ga.  temp.  Taib.  35.  S.C,  Tudor  v.  Aofon,  «  Ves.  582.  Pyke  v.  White,  ubijufn 
lefpeft  to  the  wife*  Brifcoe  v^  Cartwright,  Gilb.  Eq.  Rep.  i^i*  Smith  v.  Baker,  1  AtJ: 
If  the  heir  at  law  be  mr  a  cb'ild  of  the  teftator,  &c.  although  wboUy  unprovided  for^  the  c 
fupplied  in  favour  of  the  wifs.  Chapman  v.  Gibfon,  3  Br.  Ch.  Rep.  I70.«~lf  only  part  1 
hc^s  deyifed  be  fnprti^dered,  equity  will  fopply  the  defied  in  favour  of  a  younger  child  as  tc 
if  it  be  maniieftly  the  intention  of  the  teftator  th^t  they  fliouid  pafs.  Banlps  v.  Den(haw, 
Sti^ty  if  there  are  words  in  the  will  reftri^iye  of  the  devife  to  the  part  farrendered.  Bark 
cited  sif/] 

As  where  a  man  devifed  hi3  copyhold^  being  of  the  nature  of 
horwgb^nglijb^  to  Iiis  eldeft  fon,  and  devifed  houfes  to  his 
▼oungeit ;  which  houfes  were  foon  afterwards  burnt  down,  and 
never  entered  upon  by  the  heir  in  borough-etigliftfi  as  this  cafe 
was  circumftanced,  the  court  would  not  fupply  the  w^nt  of 
II  furrender  ix^  f^your  of  the  {c)  eldeft  fon^ 

favour  that  a  younger  child  is  againft  tA  heir  at  common  I^vr*    '^ 

Nor  nfill  equity  fupply  the  want  of  a  furrender  in  favour 
of  a  grandchild,  much  lefs  i^  favour  of  any  other  colla^ter^  k- 
lation. 


that  the  want  of  a  furrender  Ihould  be  fupplied  in  favour  of  a  grandCni,  it  depending 
law  of  nature  and  reafon ;  but  reverfed.  b  the  Houfe  of  Lords.     Preced.  Chan.  475.  S.  C 
the  law  and  ^raftice  now  according  to  the  judgment  of  rcverfal.      [See  tffi.  z  Vcs.  582* 
|Wil|;&6i.j    Contr^f  iP,Wms.6f« 

3A   3  ^^^% 


yi6  Ctp^^sSL 

Ajt  t».  AIT?,  ra  cafe  «  a  sztzrz!  c.a-  gti^sr,  tJsc  eocrt  cf  Ch2= 


^^^^     ECJt  tD  be  co'lirrtd  is  2  cLi-i  ia  law. 


^;ns  ID  i-lcv  pri-T-rgcs  to  clili 


:i3  e^22c  in  iLscs  wbcrccf  he  C3a  xsuke  arr  fzrrc 


r"^  •  -«  5.  L:  C2i;  cf  a  drrifc  to  a  ctzntabjc  wSe^  die  cccins  of 

Cir^B..^      fjjr  T  tic  -Kint  cf  a  f-rrcz.iia',  aad  go  open 


7Z  iT^T?  Of  {tSTTTywT  ^  &  ^« 


s  Cx.  r>.  6.  Li  czfe  ot  Dcc^£lrT,  as  vbere  xhc  kxrgy  or  Isri  c£^  mxaa 

«  c».  «-     grsnu  :*ii  £ec-tirpl2  ci  ihc  ccfrbold  c£att  to  ccc  ia  fa. 


J .«  u-r  ccrrrrjc  iicrj  carr/vc  coctct,  becazic  t^c  a& 

iriicji  he  CSS  zr^fcc  isrretLici?,  Jj'r.;  bar  kd  thi  ibccli 


2:1^  rrakrs  good  ib£  aikrr,^r.ir>3» 


3.  TVLu  Peribss  may  fcncxider. 


^ at  Iiis  KLii  a^e. 

riu  A  icTic  cz-TfTt  miT  fjTTcz^icr  lazes   i),  i>^g  icWy  caamiael 

7-  -  ,   .     It  i:^  n^^^LTi  i  2=^  i:  tirrc  be  a  cm'i^nx  fcr  bcT  to  be  #-r^r>»;r^ 
^  ^  -         be:  rre  r«-c  ifcjjirs  Cwt  c!  i:ic  si2Z3r,  it  is  goc<L 

Ci3n3.    r  H   ?-  3^4.     "  A  Ci  r:»  tx^  x 


P    Z^     >I  .    .JE    -^    '•"^        ^£    J^   ^%«       Will.., 


-  -  • 


.  a 


C^  Lk.  Ii  ibrrr  7re  tire  5cti:re32ini,  and  cnc  of  tbcm  fiximi<!cn  hi$ 


'KCWPV* 


» ^  prefentedy  htivlng  made  his  will,  this  Is  a  feverance  of  th( 
ointure^  for  being  prefented  it  relates  to  the  time  of  the  firf 


A.  copyholder  furrenders  to  the  ufe  of  another,  who  before  ad. 
nittance  furrenders  to  another  who  is  admitted ;  no  interefl:  U 
hereby  veiled  in  him  y  for  the  firft  furrenderce  had  [a)  nothing  ir 
bim  to  give  over,  and  the  admittance  of  the  fecond  furreudere( 
did  not  amount  to  an  admittance  of  the  firft. 

bnr  befotc  admittance  may  fiinender  to  another,  becaufe  he  hath  a  l^al  e/late  and  I 
4i  Co.  x».  b«     Cro.  Ja«  36. 

If  there  be  baron  and  feme  copyholders,   to  them  and  th( 

lieirs  of  the  baron,  and  the  baron  die,  the  heir  may  furrende] 

liis  reverfion  into  die  hands  of  two  tenants  of  the  m^nor  (whc 

l>y   cuftom  have  power  to  take  furrenders)  before  admittance 

and  (6)  during  the  life  of  the  feme ;  and  this  is  a  good  furrender  \ 

for  the  reverfion  wa$  caft  upon  him  by  defcent,  before  any  ad 

mittance. 

It  admitted  to  her  fiee-ben^i  thp  heir  nay  in^ur  a  Ibrfeitine  of  his  eftate  by  helng  attai 
m  l«on.  !.][  (h)  If  there  be  tenant  for  life  of  a  copyhoUy  the  cemainder  in  fee,  he  in  1 
lurrender  his  eftate,  if  thoe  be  no  oarticolar  cuftom  to  the  contrary #  3  Leon.  2 39.  4  L 
Tenant  for  life,  remainder  Ibr  lite  to  another,  he  in  remainder  enters  upon  tenant  for  li 
den  i  nothing  pafles,  for  he  it  a  dji&ifor,  and  hath,  no  cuftooary  eftate  in  him  which  c; 
veadv.  Mod.  109.  %  Mod.  ^».  a  Danv.  Abr.  199.  pi.  8.  005.  pi.  5.  [A  furren< 
apparent  in  the  Uptime  of  liia  anceftori  whon^  he  furyivesj  will  not  eftop  his  heir  from  c 
tfar  forrcn4eree.    3  Term  Rep.  365.] 

4*  What  Pcrfons  may  accqit  fuch  Surrendersi  and  make  Ad 

mittance. 

« 

A  copyhold^  may  furrender  to  a  difleifor,  abator,  intruder 
tenant  at  fuflferanci^,  or  any  others  that  hav^  defeafible  titles,  anc 
their  admittance  will  be  good,  and  Ihal}  (r)  bind  him  who  hatl 
right,  for  that  fuch  particular  tenants  are  compellable  tQ  do^  anc 
it  was  |io  more  than  the  ri|[htful  lord  muft  have  done. 

hUaCf  ita«  3  Leon-  S39.  4  Leon.  9*  ^  RoU.  Rep.  181.  RoU.  Abr.  503.  4  Co.  3 
360.  {e\  A*  was  tenant  for  life  of  a  copyhold,  the  requindcr  to  B*  for  lite;  and  B^ 
the  ofe  or  the  diTeilbr  of  ib^  manor  ut  domimit  1^,  &c.  %  Mod.  %%j.  dubitatur^  Yfh 
efB*  was  eztind,  beptufe  A»  continuing  always  in  poiTeffion,  the  diiTeifor  had  gained 
this  copyhold  teoemeot,  and  by  confeqvence  was  not  capable  of  taking  a  foijender  thereof 
pt  was  adjudged  in  the  CooiiDon  Pleas,  that  the  furrender  was  void,  and  that  judgix 
affirmed  by  the  couit  of  King*s  Bench.  Sir  Thomas  Jones,  15^.  and  a  Show.  156. 
JUun.a8.    Fream.  a45.  S.  C*  bntnodedfion.] 

If  leffiee  for  life,  years,  or  at  will,  a  guardian,  isfc.f  accept  i 
furrender,  and  their  intereft  determine,  the  next  lord  {hall.b 
compelled  to  admit. 

A^  furrender  to  the  fteward,  to  the  ufe  of  the  fteward,  is  good 
to  give  the  fteward  an  intereft,  foir  the  furrrader  is  in  truth  t< 
the  lord,  and  not  to  the  fteward. 

5*  .What  Words  or  AGt$  amount  to  a  Surrender, 

((/)  Any  wotda  fpoken  in  court,  expreffing  the  copyholder's  ir 
teution  of  furr^ndoiogt  and  that  he  defigns  not  to  hold  it  an 

3  A  4  iongei 


72?  CCops^OlD^ 

(«>Hiitt.65.  longer,  will  amount  to  a  furrender ;  as  (a)  if  lie  (ajrSj  that  lie  n 
l*)My  latd  wcary  of  his  copyhold,  and  requefts  his  lord  to  take  it  again^  this 
Stf't^'*'     is  a  (h)  fufficlcnt  furrcndcr, 

wotdjmrrtaJ,  is  ^oca^ulum  artUt  and  therefore  where  a  lurrender  h  requifite,  no  other  words  viB  fnpflf 
the  Vint  ot  it  i  as  the  words,  give,  grsnty  or  the  like.    Co.  Copyh.  102.     B^t  ^. 

KoU.  Abr.        But  to  fay  that  he  renounces  his  copvhold  is  no  furrenderj^  be- 
^^  ^       caufe  he  limits  it  to  nobody ;  fo  if  he  lays^  that  he  is  content  to 
""^  '*     furrcndcr,  yet  it  is  no  furrender,  for  that  only  exprefles  his  in- 
clination to  do  it,  not  that  he  adually  doth  it. 
1  lc(ni.t9i.      A.f  lord  of  a  manor  whereof  B.  was  copyholder  in  fee,  pie- 
j  Aod.  199.  tended  that  his  copyholder  had  forfeited,  and  thereupon  entered 
(c)  'N€ig :     into  communication  with  him  about  it,  and  it  was  agreed,  dot 
the  comma.  B.  (hould  pay  5/.  to  the  lord ;  and  that  in  confideration  thereof 
***^^lfr*  ^'  ^o*^^  enjoy  the  faid  cuftomary  lands  (except  a  wood)  for  his 
^hjm^ai  hf<^>  ^°d  ^f^  o^  -^'^  wife,  duraflie  viduitate^  and  that  C  AiodU 
in  cowt;     have  ele&ion,  whether  he  would  have  thofe  lands  afliiied  to  him 

wl^cr  '^y  ^^Py  ^^  ^T  ^^^^'  ^^^  ^^  chofe  by  bill,  which  was  accordin^y 
lay  wwda  donc  I  the  court  held  this  a  good  furrender  for  life  only,  and  thtf 
fpokco  out  the  lord  had  the  wood  difcharged  of  the  cul^mary  intereft,  the 
wiiH^oni  (0  communication  amounting  to  a  furrender. 

to  a  forresidcr  f 

3  Buif^.  ^.  Copyholder  in  fee  comes  into  court,  and  there  accepts  a  oopj 
Sb<pkud  ^Q  himfelf  for  life,  then  to  his  wife  for  Gfe,  then  to  his  {cai 
?<^M'^1  vT*  for  life ;  this  is  tantamount  to  a  furrender  to  thefe  ufes  ;  but  he 
5ot.  s  c.  hath  his  old  reverGon  in  ^um  ;  for  there  is  no  ground  to  make  ^^ 
And  thrre     furrender  of  that  by  conftrufHon,  becaufe  he  hath  made  no  dit 

waf  a>  f-rr-     poGtlOU  of  it. 

icairr»  tot  that  a  c  ->p}  h?'«d  cansot  be  furrendprcd  by  a  fancnder  in  law,  bat  oolj  by  aAoal  ioneaJa. 

■  Bat  in  o^htr  jjices  in  RoU.,  as  R^U.  Rep.  165.9  Roll.  Ahr.  17I1  17^.9   ^  S.  C«»  hitaiiK 

£o«.'t-y  ho.dca  to  dc  a  fuircader,  aad  tlic  leverliaii  ftiil  ia  thecofjfaoldeir. 

Ka.w^  4ci«  If  jty  being  fcifcd  in  fee  of  a  copyhold  manor,  grants  oertaa 

*^^^"^^i»ed  *^-^^"™^^  lands,  parcel  thereof,  to  A,  babend.  to  A,  C,  and  D^ 

iidcaa  wTtt  f^^  their  lives  fuccefSvely,  as  they  are  named  in  the  grant,  at 

c4'?rrM-.  the  will  of  the  lord,  according  to  the  cuftom  of  the  inamMr,  and 

(^'  But  the  2^  j^  admitted;  and  within  the  manor  there  is  a  cuftom.  that 

sLsy  be  n.  tlic  firil  pcrfou  in  fuch  copy  named  may  furrender  all  the  lands, 

t^^::  :^rd  and  thcFcby  determine  and  deftroy  the  title  and  eftate  of  die 


cl^r^'  other  pcnons  therein  named  j  and  A.  and  JJ.  covenant  to  levy  a 

(r^  1/  the  fine  of  the  manor,  and  of  the  cuftomary  lands,  by  name,  to  tlie 

cy.'S.  ^x  ufe  of  a  ftr&cgcr  in  fee,  and  the  fine  is  levied  accordingly,  yet 

V  ^  ^'^^  .  this  does  not  amount  to  a  furrender  within  the  cuftom.  fe  as  itf 

k  UKrc»;  cxiiftjfc.    Coib.  ii.    FUtp:fy  leser  (iC}. 


cn.?>»t  vi  bar  the  ettate  of  B.  and  C..-  for  the  cuftom  extends  cmly  to  the 
'^  sijicr.    copvhold  c;ute,  and  that  camiot  (d)  pais  by  ^  U)  fine. 


5.  What  Acls  amount  tq  an  Admittance. 

^B^ii.sif.  Any  thir.g  that  cxpretTes  the  Iord*s  confent  to  a  farreiider, 
amounts  to  an  adndittonce  ;  for  if  his  cocfcnt  to  take  the  funco- 
deict  as  his  tezunt  appears,  it  docs  not  feca  material  whedict  it 


be 


^  done  hj  a  thmntu  cdncejftt  &  admtjfus  ef^  or  by  otlier  a£ls 
which  amount  to  as  much. 

Therefore  if  a  copyholder  furrenders  to  the  ufe  of  another,  Roll.  Abr«  ' 
and  after  the  lord,  having  notice  thereof^  accepts  the  rent  from  5^5*  ^re^. 
the  furrenderee,    this  by  implication  and  conftru£lion  of  }aw  weich. 
amounts  to  an  expreis  admittance*  N<>ti :  *Tbi« 

cafe  is  dif- 
fbently  reported  in  feyeral  books;  in  3  Bolft.  1I5.237.S.C.  acceptance  of  rent  from  the  hands  of  the 
tenants,  into  whofe  hands  the  furrender  was  made,  doth  not  amount  to  aa  admittance  of  afiui  qut  ufi, 
for  the  lord  m«y  taJ^  the  nsnp  of  them,  without  defigning  any  thing  thereby  to  a  tliird  per(bn  j  but  ha4 
it  been  (hewn  that  the  lord  liad  accepted  the  rent  as  0^  his  copyholder,  then  it  had  been  a  good  ad-i 
mittance.  Cro.  Tac.  403.  S.  C»  reports  it,  that  acceptance  of  rent  of  ceftui  que  ufe  is  no  admittance  j 
but  by  Godb.  268.  S.  C.  that  it  is  an  adminance,  the  lonl  knowing  of  the  furrender ;  feciis  if  he  ac« 
cepta  it  as  a  dnty  generally.  In  Bridg.  49.  52.  S.  C.  it  does  not  appear  the  lord  had  notice  of  the  fur- 
render  when  he  accepted  the  rent,  yidf  2  Sid.  61  •  S.  P.  fer  Twifden  arguend.  admitted^  and  Styk^ 
346;  S.  P«  per  Roll.  Ch.  Juft. 

So,  if  a  fine  {a)  be  accepted  of  one  as  of  a  copyholderj  this  3  Bolft. 
amounts  to  an  admittance.  ^39*  fr- 

s     •*      ■  guendo. 

{a)  Sechs  if  the  ftei^ard  had  only  aflefled  the  fine.     3  Bulft.  239.  argumkm 

But  if  a  copyholder  in  fee  furrenders  to  the  ufe  of  B.  in  fee,  Veiv.  144, 
and  B.  furrenders  to  the  ufe  of  C  for  life,  who  is  admitted,  the  '*J'J^^ 
admittance  of  C.  fliall  not  by  implication  be  taken  to  be  an  ad-  adjudgt^L 
mittance  of  B*  for  the  admittance  ought  to  be  of  a  tenant  cer-  Browni, 
tainly  known  by  the  fteward^  and  entered  on  a  roll  by  itfdf.  ^J'  ^^ 

RoU*  Abr.  505*    Cm.  £lis*  504.  cent,  and  3  Bulft.  237.  S.  P.  duhitatutJ 

If  a  copyholder^  according  to  the  cuftom  of  the  manor,  fur^  Biidg.  81, 
renders  irito  the  ^ands  of  t>YO  cuftpmary  tenants  to  the  ufe  of  ?*•  •^- 
J.  S.  and  his  heirs,  and  this  is  prelentcd  at  the  next  court,  and  i^ophTM?. 
by  the  fteward  entered  in  the  rolls  of  the  court,  in  thefe  words,  s.  c.  ad.* 
v/z.  ad  banc  curiam  compertum  efi  per  bomapum^  that  the  copy-  ^^^^i' 
holder  fur/iifn  r^ddi£t,  is^c,^  ad  ufum  J.  S.  £5?  ktredum  fuorumy  and  l^-^r^??' 
the  'fteward  afterwards  delivers  a  copy  thereof  to  J.  S.,  yet  this  and  after  ^ 
does  not  amount  to  an  admittance  \  for  here  is  no  a£t  done  by  ^^  ^^  ^ 
which  it  appears  the  lord  hath' confented  that  %  S«  (hould  be  fnei^^ 
admitted^  ox  that  he  (hould  have  the  land  according  to  the  fur- 
render. 

If  a  woman  that  hath  right  to  her  free  bench,  comes  into  (i)  Boh* 

court,  and  prays  to  be  admitted,  and  is  (^)  denied,  (fuppofing  '^'\^?^ 

nothing  veils  in  her  before  admittance,)  the  law  will  fupply  the  ^fward  re* 

admittance.  fufes  to  ad- 

mit, but 
tfar  Aifrenderet  inters,  and  occupies  the  land  |  in  an  qe^mtnt  brought  by  the  lord,  he  may  ^pdl  plea4 
not  guilt jf.     Yely.  i6. 

7p  Of  the  Conftru&ion  to  be  made  when  the  Surrender^  Prefent^ 

ment^  and  Admittance  diflPer. 

If  ^.  furrenders  for  life,  and  the  admittance  is  in  fee,  the  Co.CopyH. 
eftdte  of  the  copyholder  is  according  to  the  furrender,  not  ac-  "o- 
cording  to  the  ado^ittance ;  for  the  lord  hath  pnly  ^  cuftomary  ♦  ^*  *  • 
power  to  make  admittances  according  to  the  furrender ;  and  fo 
|ar  as  he  executes  that  power  the  admittance  is  good  i  but  where 
'."     '  *  he 


be  goci  btjond  tluit  puvti^  ke  ifts  witiMWt  s  wjgifn^j  3^^  ^ki 
bxs  ads  aic  void. 
C9^0if^       So,  if  die  litrrcaJer  be  Mriuir,  tad  dx  ailniyi«iM»  cnnfr 

diebxd  aAs  accotdaig  to  bb  power  in  oae  du^  bat  beyond  k 
in  another,  tar  what  he  a£b  icrnnling  to  bk  power  be  bttk  1 
waiiant ;  but  fior  what  be  a£b  bejond  it  be  bath  no  vana^ 
and  lb  it  a  Toid. 

If  a  cfwidifinnal  fimcnder  be  prefented^  and  die  ttand  m 
cittcring  thocaf  omits  tbe  cooiGtioo,  (a)  open  fnjficieiit  pmf 
(T/'s^ikB  thereof  die  fimcnder  iball  not  be  avoided,  bat  die  mU  fliiQ  he 


bj  dK  Rofis.    LeoB.  S901. 


If  dK  foncnder  be  to  the  tile  of  7.  &»  md  the  kid  Ma 
'^  %N.9  thisisToidi  and  he  afterwards  may  admit  7.X  Soi 

DC  admits  J.  &  and  a  ftxanger,  J.  &  takes  all,  fat  mc  ftmgcA 

admittance  is  void. 
jjoiCat-         If  a  fmrendcr  be  made,  and  dicre  tt  a  wrai^  pRfientaictf  rf 
ton.  137-    this  fnncnden  if  tbe  admittance  is  acoocdinRtotbeAmniderit 

Cm.  J«c       »  W  ff»d. 

4C3.    ;^)  ForaaadMttMcef  afcwaiii  ■iilmljiyi  FfnifwiataB^kfuij  iiiit>tff» 

faimriif  tt  «  jmoCb    Co.  Cofjh*  105. 

8.  Of  the  Time  of  making  the  Snnender,  Frefimtmeot,  aad  A^ 
mittance,  and  where  tfaej  (ball  be  efieAval^  though  mj  of  tk 
Parties  die  before  thej  are  completed. 

Co.  Copyb.       By  die  general  cnftom  of  manois  every  fufrcndei  oif  hi  to  bt 

^5-    ^      prefented  00  the  next  court-day  after  it  is  made;  bo^  bf  dtf 

•?*»S7S-   fpcdal  cnftom,  it  may  be  good,  if  done  on  die  lecoad  or  dM 

court-day :  the  reafim  hereof  is  to  pretent  diipnlesy  aod  iior  tfe 

fecurity  of  pnrchafeiSt  who  may  be  otfacrwile  defeated,  if  it  woe 

admitted  to  hare  an  old  foirender  trumped  1^  and  pnibtted  at 

any  time. 

4C0. 19.         If  a  copjboldeT  in  fee  forrenders  onr  of  courtt  and  dies  bcAiv 

^^'  s'p.'  ^  ^  pcfcntcd  in  court,  yet  the  furrender  being  psdeiiied  ^ 

tB^.^14.  bis  death,  according  to  the  cuftom,  is  good* 

S.  F.  adjadged.    RoO.  Abr.  501  •  S.  P. 

co.Ut.  6s.  So,  if  the  cttftomary  tenants,  by  whofe  hands  the  fflnoklervi^ 
^*^  l^'  die,  yet  if  the  furrender  be  preiented,  upon  good  pmof  diocoff 
3  B^uift.114.  i^  viU  be  fufficient. 

aajudged,  ibe  aiilom  buo^  fowi  ^emnllr,  llitf  k  anftbt  pfdottfid  at  |1k  aoCcqai^  wibtf  ^V"! 

bj  >Khoai.    4  Co.  29.  b. 

4Co.«5.a.  So,  if  he  to  whofe  ufe  the  fonender  was,  die  beibieadfl^ 
3§!  ei!^*"*"  Uncc,  yet  his  heir  (haU  be  admitted  5  for  upoa  admitaiiW  m 
hjtr,  193,   eftatc  is  in  r^ui  ^ue  ufe  ftom  the  furrender^  hj  idstioB« 


^H)  Of  the  Operation  of  the  Surrender  in  paffing 

the  Iiftate ;  And  herein, 

S«  Of  the  PerfoQS  to  take,  and  what  (hall  be  fuScient  Certalntf 

i(i  the  Defcription  of  them* 

SURRENDERS  hare  the  fame  operation  and  effeSt  in  palEng  Co.  Ccpyli, 
copvhold  eflatesy  as  grants  have  at  common  law,  and  muft  97-    ^^^ 
regularly  be  dircded  by  the  rules  and  maxims  of  the  common  ^^'  ^^ 
l».w»  in  the  transferring  thereof* 

If  a  copyholder  furrenders  to  the  ufe  of  the  right  heirs  of  J.S.y  Leon.  loi. 
lie  being  {a)  alive,  the  furrender  i»  void ;  for  it  cannot  take  cffeft  ^'J  if  ama» 
ifi  prafettti  as  he  would  have  it.  to'tlu.  ufe  of 

^it  9wn  right  beUs»  wbctb«r  the  lord  (hall  not  bold  It  tUl  hu  detth,  ^.  ahd  ^hie  Co.  Copyh.  97.  Lit* 
Kep.  X7»  i8»-  ■  If  a  furrender  be  made  to  the  ufe  of  B.  and  hi*  heirs,  to  the  tt£e  of  fuch  perfon  «| 
^  iboold  name  by  hl$  will ;  ^.  Whether  fach  perfon  can  take  ?     2  Bulft.  274. 

If  B,f  a  copyholder,  furrenders  into  the  hands  of  the  lord,  by  Pbpb*  !«$• 
the  hands  of  tenants,  according  to  the  cudom,  i2fc,f  without  ^ju<^« 
faying  to  whofe  ufe  the  iiirrender  fliall  be  ;  and  at  the  next  court  ^^^]  %^ 
S.  is  admitted,  babend>  to  him  and  his  wife  in  tail>  the  remainder  %  Roii.Abu 
to  the  right  heiraof  ^./  the  fubfequent  admittance  explains  the  ^1'^*^ 
general  furrender,   and  the  wife  fhall  take  by  the   furrender, 
tliough  not  named  in  the  premifes,  but  in  the  habendum  only ; 
though  it  was  agreed  it  was  otherwife  in  feoffments  and  grants 
~  at  common  law. 

A  man  may  furren<)er  copyhold  lands  immediately  to  the  ufe  co.  Copylb 
of  an  infant  in  ventre Ja  meres  for  a  furrender  is  a  thing  executory,  9*  ^^^ 
^nd  nothing  vefts  berore  admittance;  and  therefore  if  there  be  a  ,!|*a^ 
perfon  to  take  at  the  time  of  the  admittance,  it  is  fufficient,  and  yyUMciig 
BOt  like  a  grant  at  common  law,  which  putting  the  eftate  out  of  ^s?-***** 
the  grantor,  mud  be  void,  if  there  be  nobody  to  take. 

A  copyhold  is  granted  to  the  father  and  his  fon,  he  having  but  Cio.  Jae* 
one.  fon,  this  grant  is  good,  for  the  apparent  certainty  of  it  j  374-   ^^ 
but  if  the  father  hath  (b)  feveral  fons,  or  if  a  furrender  be  to  the  ^/|*'^ 
life  of  a  man's  coufin  or  friend,  or  to  the  ufe  of  y.  5.  or  J.  iV.,  whether 
alt  thefe  furrenders  arc  void  for  incertainty.  ^"^^  Mnctr^ 

*  tainty  may 

fie  helped  by  any  averment  [{b)  That  a  furrender  of  a  copyhold  to  yxUz  is  not  to  be  conftrued  with  thf 
fame  ilriAoefs  at  a  common  law  conveyance^  was  expiefsly  determined  by  two  judges  againft  Holt,  C. J« 
ja  the  tafe  of  Fifher  v.  Wigg,  j  P.  Wma.  14,  x  Ld.  Raym.  6t2.  a  Vez.  S57. ;  but  fee  Idle  y.  Cooket 
1  P*  Wm&  70.  The  diftindion,  however,  kath  been  ^ecogni^  in  later  cafes.  Rigdcn  v.  Valliere^ 
^Vef.»57.    GoDdtitle  V.  Stokest  zWiUl^i.] 

If  a  furrender  be  made  to  the  lord,  without  ezprefliAg  any  ufe,  Co.  Copyli« 
U  ihall  be  to  the  ufe  of  the  lord ;  for  it  cannot  be  imagined  that  95-  ^ 
iJie  furreiider  was  lyiade  (0  110  e{)d  or  pYtrpofe  whatfoever. 

2*  What  (ball  be  faid  to  poft  by  the  Surrender. 

In  this  likewife  the  fame  rules  obtain  as  in  the  expoiitio|i  of 
grants  ;  for  a  man  may,  with  the  fame  certainty  in  a  furrender^ 
.  4efcribe  whateyer  he  intends  to  pafs^  ^  he  may  in  any  other 
W»Tey?^WC^ 


75*  Copg&Oltl# 

|U«a«  iS«       A  man  feifed  of  copyhold  landsy  devifed  part  tfiereof  to  Hi 
wife  for  life,  the  remainder  to  his  hrolfaer  and  liis  heiis ;  and 
afterwairds,  in  the  prefence  of  three  perlbns  of  the  court,  £dd  I9 
them,  I  have  made  my  will  as  I  will  have  it,  and  here  I  fiuiCB- 
der  all  my  copyhold  lands  Into  your  hands  accordingly  ;  in  diii 
cafe  only  thoie  mentioned  in  nis  will  (hall  pals;  for  he  had 
refpejfjb  to  that  in  making  his  furrender,  and  he  iaid^  he  farreib 
dcre4  all  his  copvhold  lands  accordingly;  which  ihewed  his  in- 
tcnc  wa$  to  pafs  thofe  lands  that  were  derifed  by  the  will  obHj* 
pyttf  t$u       A.  covenants  with  B.  to  aflfure  him  all  his  copyhold  lands,  and 
(tf )  A  iar-    after  he  furrenders  divers  parcels  by  name,  and  fome  by  abottab 
^^twm     ^"^^  boundings  \  at  the  next  court  the  furrender  is  piefiaited  aod 
ftrt'mtmm    enrolled,  but  with  this  additbn,  by  the  name  of  all  his  oopfhoU 
Illli^      land ;  there  no  more  (hall  pafs  than  what  was  {a)  named  ia  dx 
J^jj^         furrender. 

orchar4i9  yv^  and  DOt  the  landi ;  lot  copybold  tod  frtefaold^  ai  to  tfaiJ,  miift  be  conftraed  &Mm 
€ro»  Jic.  ^a6«  adjudg*^    KitchcHySi.    Co^  Copib*  9|f 

3.  What  Eftate  or  Intereft  pafles  by  the  Surrender. 

.4C^.%i.  Ik      A  copyholder  having  a  fee-fimple,  according  to  the  cuftom  of 
RoH.  Abr.    ^hc  manor,  may  make  what  difpofition  of  it  he  pleafe%  and  may 
^  furrender  it  abfelutely,  or  for  any  limited  time. 

1  R(vi].K«^  But  fuch  difpofition  is  not  to  receive  the  fame  favourable  infee& 
10^  !)««  pretation.  that  wills  and  devifes  do  at  common  law^  for  a  man 
c^Copyb.  ^^1  ^  ^"^  order  a  furrender  in  his  life*time,  according  to  the 
97.  *  rules  of  law,  as  he  mav  any  dped  fo  pafs  a  freehold  eftate. 

do.  F«»  T^^erpfofe,  if  ^  copyholder  in  fee  f|irreoders  to  the  ufe  of  /i 
3^f^  and  Bf^  and  the  Ipnger  liver  of  them ;  and  that  for  w^t  of  ifiie 
^^^9f^  of  A.  the  lands  (hall  remain  to  the  youngeft  fon  of  J.  t.s 
1 5%.  id.  *  in  this  cafe  A.  h^s  but  an  eftatp  for  life,  for  an  eftato-tail  ia 
J^<^  copyhold  lands  (hall  not  pafs  by  implication. 
Cio.  T«c  So^  if  a  copyholder  fuqrenders,  (b)  bab€n4,  a  ten^e  mortis  ciiin^ 
V^  Syoip*  eopvholder,  to  the  life  of  another  aiul  his  I^eirs,  this  is  mexdy 
^u!lni»  ▼Old  I  for  a  copyholder  in  fee  can  no  n)ore  furrender,  b^kmlt 
Mju4<ed!  after  his  death,  than  a  tenant  in  fee  can  convey  his  lands*  bukai. 
Bu.a.  2T«f  after  his  death;  for  then  he  (hould  leave  a  particular  eftate  ii) 
iou.  Rc^    himfclf,  which  is  (r)  againll  thp  rules  pf  la^/r. 

IC9*  1)7*  •$)•  S.  C.  adjadfad*  Godb.  %^  S.  C.  adja()fed»  that  •  funender  coi  ao  hmr  chi. 
w^»<jt  at  a  4«|  to  coBBCy  i)»aa  a  liftir*  (i)  So»  if  he  funcnden  ptf  wmrtimjm^m  m  ««■»  immai 
mi*,m,^*  4  Leon.  S.  CfO.Eli1.s9.  KolL  Acf.  &54.  Bott.  ft74.  Godb.45i.  (r)  F«A« 
%M>  Roi.  Abr.  &aS. 

4C«s  19.  b.  If  the  limitation  of  the  ufe  be  (4)  general,  then  cf/hd  pd  t^ 
(.)  1  u  takcth  but  an  eftate  for  life ;  for  copyhold  eftates,  as  a  necedlary 
w^^t^tht  confequence  upon  the  cuftom,  (hall  be  direded  by  the  rules  cif 
wt^  ot*  a       law,  unlcfs  within  Uie  manor  there  be  a  fpedal  cuftom  to  the 

^^^^^J^  ^^"^^T  >  ^  ^^  /^  ^  I^*  ^  J^  ^  w5pw<«*  or  fuch  like 
th^'kvH  aJ.    words,  (hall  cicate  a  fee. 

mit^d  U^<  Aumdcftc,  haiemd*  to  bim  aad  bb  bdn»  and  vbat  dblo  be  bad,  Godb*  137.*  Jm^utar* 

Sai>d.  u9*  If  A.  be  tenant  for  life,  the  remainder  to  £.  in  fee  of  copy- 
^^  5^^*     hold  lands,  and  JL  fuxioider  to  the  ulc  of  ^.  for  his  Ufc,  Ac  re- 
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mainder  to  C.  this  fliall  cnnrc  as  an  immediate  fcttlcmcnt  upi 
C;,  and  not  by  way  of  remainder  j  for  though  it  is  void  as  to  4 
ai^d  his  cftate  is  not  increafed  thereby,  yet  being  in  the  nature  i 
^  limitation  of  an  ufe,  the  intcrcft  Tcfts  in  C.  immediately* 

4«  Of  the  Power  and  Authority  of  the  Lord  and  Steward,  al 

thierein  of  the  Difference  of  their  A£b. 

£very  lord  of  a  copyhold  manor  hath,  as  {a)  incident  to  fiK 
imaxiOT,  a  court,  which  he  is  (t)  compellable  to  hold  for  det4 
xxiining  the  {c)  controverfies  of  his  {d)  tenants,  accepting  thi 
irurrenders>  is^c, 

vend  eojfylioldeh  betongio^  t»  tite  feveral  nteaiott,  though  there  it  bat  one  cooit  hd 

tb«7  sire  fitf/fiSsveral  and  diftinA  count    Cro.Car.  366.    Jonet,  ^4%.  S.C.     (h)  NoC 

ealcy  but  hyfuhpmnm  in  Chancery.    Cro.  Jac  368*    2  Bulft.  336.     (c)  A  copyholder 

laie  of  Am  in  tnift,  that  he  ihall  hold  the  land  until  he  hath  levied  a  ceruin  fam  of  1 

sftervrardt  he  ihall  furrender  to  the  ufe  of  if.  ;  the  money  is  levied ;  A.  refufes  to  fii 

luMts  a  bill  to  the  lord  of  the  manor  againft  A*^  who,  upon  hearing  the  cauie,  decrei 

He  fliall  furrender  \  A  refufes  j  the  lord  may  feife,  and  admit  B,y  for  he  is  chancellor  ii 

B  LtOB*  a.    (i)  But  not  where  be  it  a  party  intotfted  himfelf.    Salk.  1S5,  iS6« 

fFhe  lord  himfelf  may  make  admittanees  or  grants  at  any  plat 
{£)  out  of  the  manor,  tor  he  is  not  confined  any  more  than  aj 
cdier  perfon,  from  granting  an  eftate  at  will  when  he  pleafes; 

copyholder  cannot  furrender  to  the  lord  into  the  hands  of  tenants^  &c.  out  of  courts  wit 
Cftftoiii«    Co.  Lit.  59* 

.  But  it  being  only  cuftom  which  enables  the  fteVard  ib  ma 
fuch  admittances  or  grants^  that  which  he  doth  he  muft  do  (/}  up 
the  manor,  (^ )  unlefe  there  be  a  cuftom  to'  keq>  a  court  out  of  t 
manor* 


t 


r;- 


:j- 


^ 


By  Co.  Copyh.  and  4  Co.  26^  27.  Roll.  Abr.  jty.  The  fteward  cannot  make  any  graz 

ac  a  court  held  off  the  manor.    By  Cro.  Elis.  103.  If  the  lord  grants  the  freehold  of  th  1 

tbe  grantee  may  hold  a  coort  where  he  wiU«to  make  admittances  and  grants.     By  \ 

p  Leon.  a89.  Roll.  Abr.  505.    Tl^  ftewafd  may  make  admittances  at  a  coort  holden  o(i 

Cro.  Ja.  516.    Sonendert  to  the  fteward  out  of  eourt,  adjudged  good }  and  by  i  Sail; 

^'  •£  a  flunop,  with  power  to  floake  a  deputy,  makes  B,  his  deputy  t  B,^  by  writing  un: 

>  lisali  makes  C  his  deputy  to  take  a  furrender  of  G*    C.  takes  the  furrender  oat  o£  1 

tA*  Raym.  65S.  S.  C.    Com.  84,  85.  S.  C.    la  Mod.  4.66.  S.  C.    There  is  as  mud 

Ikward  fliould  take  forrendcts  out  of  the  manor  at  the  lord ;  ftr  Cur,     (^)  As  if  a  Ici 

two  or  three  manors^  hath,  time  out  of  mind'>  within  one  of  his  manors^  kept  coor 

auaoiSy  ftc*    Co.  Lit.  58.    Cro*  Car.  367>  ^ 

I  A  fteward  retained  by  parol  is  a  good  fteward  to  (^)  all  intei; 

and  purpofes,  either  to  take  furrenders  or  make  admittances  upi 
volantarj  grants ;   but  if  the  retainer  be  (i)  general,  the  Ic 

i  Inay  difdiarge  him  at  pleafure. 

^  of  aecciSty  done  by  a  fteward,  though  he  adt  by  a  counterfeit  aothoilty,  or  oat  dii 

V  good }  as  admittances  upon  defcent  or  furrender  \  for  if  in  ihew  and  appearance  hi! 

fufficieot,  for  he  a^s  only  as  cttftom*s  laftrument.    Co.  Copyh.  xa4.     Bat  Toluntary 
fteward  are  not  good ;  fo,  if  a  lord  commands  his  fteward  not  to  grant  fuch  lands  by  c 
^  it  is  void  J  fo,  if  in  hit  grants  he  diminiihes  the  ancient  rents  and  fenricet.     Co.  Co;{ 

if  one,  who  has  no  manner  of  pretence  or  cok>or  for  keeping  coortSy  aflumes  the  ftewji 
tfcr  he  doth  will  be  void,  efpecially  if  a  precept  be  not  given  to  the  bailiff  of  the  n: 
^  waiag*   Co*  Copyh.  Ii5>  \%ii*    (i)  B«t  a  general  retalatr  bjr  pateot  it  for  lifeu    4 
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fter  a  ftc<fftrf  be  had  by  pkiiK,  in  nature  of  a  wtit  of  entry  in 
he  pofty  for  the  better  afiurance^  (5*r.»  bat  one  fine  is  due. 

ITenant  in  {a)  dower,  or  by  the  curtefy,  of  copyhold  lands  c<i.Copfyh. 
nrlierc  the  cuftom  allows  of  fucn  eftates«  fliall  pay  a  mie.  f^.^^^V. 

'  *    '  (tf)  In  cafe 

»f  «  wid*«*t  cftatt,  it  k  tud  to  be  iciblved  and  igited  in  Let  Caftomary  156*9  tint  no  fine  it  doe  {  b«t 
^««  of  thii  I  lor  thovgh  the  eftate  be  wQodged  ia  the  tvomany  yet  that  ia  no  arguaeait  ihe  ihiil  pay  119 
fine  }  for  the  eftate  is  in  the  heir  by  deiceatf  aod  yet  lie  ihaU  pay  a  fioe* 


If  lih^te  be  a  cuftom  for  a  copyholder^s  lands  to  be  extended,  Co.  Copyfa.- 
the  extendor,  upon  his  admittance,  ihall  pay  a  fine.  '^4*  155* 

if  there  are  two  jointenants  of  copyhold  lands,  and  one  dies^  Co.  tUf^h. 
the  furvivor  fliall  have  all  without  admittance  or  paying  a  fine.       '5^- 

(^But  tenants  in  cemmoa  (hail  be  fererally  admitted,  and  pay  i  p.  Wma. 
fineSb  »'•  »"* 

Raym.63t# 

The  lord  is  entitled  to  a  fine  from  the  affignees  of  a  bankrupt  >  Drary  r. 
to  ayoid  which,  it  was  recommended  by  Lord  Hardwicke  to  ex-  ^jf"f» 
cept  copyholds  out  of  the  deed  of  afiignment,  that  when  a  pur-  '        '^ 
chafer  fliould  be  founds  the  commiflioners  might  aflign  to  him  in 
the  firft  inilance.] 

0.  At  what  Tiise  and  Place  papble. 

No  fine  is  due,  either  upon  a  {b)  defcent  or  fiarrender,  {c)  till  RoiL  Abr^ 
admittance,  for  that  is  the  cauie  of  the  fine  y  and  therefore,  if  5^6. 
(i/)  after,  the  tenant  deny  to  pay,  it  is  a  forfeiture.  Hob.'  ti^ 

Co.  Copyh.  i6o.  2  Wilf.  401.  (i)  Aad  therelbce  if  the  heir  waiea  the  pofleffion,  and  ttNJk»  x» 
he  adnutterf^  ihe  (hall  pay  no  £ne.  Sid.  fS.  If  the  heir,  at  he  may,  funenden  before  admittance, 
f  «•  Whether  the  lord  be  obliged  to  admit  the  fnncndcfee  before  the  heir  hai  paid  hit  6mt  ?  and  if  he 
4oce,  what  remedy  the  lord  fa»  aftenrnnlf  for  fnch  fine  ?  ^^«  4Co.  %%•  b.  a^.  b.  Leon.  174.-^ 
£(r)  In  fome  manon  no  fine  it  doe  upon  the  admiffioo  of  the  heir.  tTerm  Rep.  i6i.  A  fartvmp 
ttot  upon  a  mere  covenant  by  the  copyholder  to  furrender,  though  fuch  covenant  be  prefented  by  the 
Koou^  Res  V.  Loid  of  theManor  of  Hendm,  %  Term  Rep.  4S4.  ]  {i)  If  the  fine  be  uncertain,  the  te« 
nnat  ia  not  bound  to  pay  it  prefcntlyy  becaofe  he  could  not  teU  what  it  would  be ;  but  he  muft  pay  it  in 
convenient  time,  elfe  the  lord  may  appoint  a  day  for  hior  to  pay  it  in  ;  but  a  fine  certain  he  muft  pay 
pRfently  upon  admittance.  4  Co.  28.  a»  13  Co.  %•  Co.  Copyh.  160. — But  by  Cro.  Elis.  779., 
MooTy  6ai.j  when  a  fine  is  certain^  the  heir  ought  to  tender  it  upon  his  prayer  to  be  admitted. 

Although  the  admittance  of  tenant  for  life,  is  an  admittance  of  4  Co.  11. 
iiim  in  remainder  to  vcft  the  eftate  in  Kim  ;  yet  the  lord,  where  ^^*  **^* 
by  cuftom  he  is  entitled  to  a  fine  from  fuch  remainder  man,  fliall 
Aot  have  it  before  the  death  of  tenant  for  life,  for  then  the 
lemainder  man  becomes  his  tenant. 

[As  the  lord  may  aflefs  a  fine  out  of  the  manor,  fo  alfo  may  he  Ya«iey  t. 
msdLC  it  payable  out  of  the  manor.l  Rwner,iLd. 

*    '  •*  Rayn»«44. 

3.  Of  the  Certainty  and  Reafonablenefs  of  the  Fine. 

Fines  [e)  uncertain  muft  be  (/)  reafonable,  and  {g)  their  reaibn-  Co,  Lit. 
mblcncfs  fliall  be  dlfcuflcd  (A)  by  the  juftices,  (1)  upon  the  true  ?/;^?'-* 
circumftances  of  the  cafe,  for  (k)  if  die  fine  is  unrcafonable,  the  ^Lnce**!^ 
copyholder  is  not  bound  to  pay  it.  uncertain 

,  fiaes  ihall 

Bot  ddlroy  the  cuftom  kg  fines  certain.    Godb.  265.    For  there  arr  fcaroe  any  copyholds  on  the  roUa 
of  which  it  does  not  appear,  that  fometimes  more,  aod  fometimes  left  has  been- paid.    Lit.  Rep.  25a. 

^       J^dt  a  Bu(ft,  1%^    (/)  W}iat  ihaU  be  adjudged  a  reafoiwblc  fioc  or  iot,. wj^  15  Co.  3.  RoU.  Rep.  75* 

Cro. 
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Cfo.  Cir.  T  96*  Cta«  Jae.  67 1 .  Am4  wKere  lords  ikall  be  itftruaed  !a  e^ nlty  from  dantii^iis  «IJa«f 
•n4  anreafoaab^e  fines.  2  Chan.  Rep.  1 34.  2  Vera.  367.  Abr.  Eq.  T»o.  [A  bill  in  eqanj  caaaar  k 
brought  by  »  fiofle  copyholder  to  be  rcliered  agunft  an  exceffire^finc^  in  legird  the  £oe  infixed  ob  to  k 
c^ccflive,  ought  Co  be  tried  by  a  jury.  Bot  Lord  Chancellor  King  aidmittiedy  that  a  bill  nnf^  htm 
•rder  to  fetck  a  general  fine  to  be  paid  by  all  the  copyhold  tenants  of  a  manor,  to  prevent  a  msldpfidlf 
«f  (nits.  Cowpcr  ▼.  Clerk,  3  P.  Wms.  156.]  (p)  The  lord  is  not  boand  to  aver  or  iliew  that  ths 
iat  afleflcd  is  reafonable  {  but  it  is  00  the  copyholder's  part  to  Ihew  from  the  circnmftances  of  the 
caie,  chat  it  it  onreafonabk.  Hob«  X35.  {b)  For  this  vtir  Roll.  Abr.  123.  a  Roll.  Abr.  57!. 
(t)  Appearing  npon  demontrr  or  upon  evidence  to  a  jnry^  upon  oonfeffion  or  proof  of  the  ycai^ 
Talne  of  the  land.  4  Co.  %j>  [The  court  and  jurors  fliaU  be  judges  of  the  fine  wHboot  fait 
In  Chancery.  Moor^  6i|.  Bot  the  modem  pradioe  is  Co  rofort  to  e^ity.  DoogL  726-7. J  {k)  ^ta^ 
S7.  b«  S.  P. 

t|Co.  )•  Two  yeirs  Talue  for  a  fine  for  in  admittance  tt[ton  t  UtrreoAcr, 
K^sBttift.  ^2S  adjudged  to  be  nnrcafonable  i  but  in  cafes  where  copjholdft 

M  canirat  ^^  ^^J  ^^^  '^^>  ^'^^  ^^^^  ^^^  ^  lord's  hands,  there  the  is- 
atthisdsy  tcreft  pafles  from  the  lord,  and  fo  arbitrio  domim  tes  4tfiimari 
te  •  fiM  at  jf^fij  but  in  cafe  of  a  furrender  he  is  only  an  inftrument. 

BDorcthan  '- 


mt^rs  ««/«'  upon  an  admittance  on  an  alienation.  Fer  Cur.  %  Wilf.  401.  And  two  yean  ca- 
Mved  Tsloey  without  any  dsdtiftion,  for  the  land-taXy  is  now  fited  as  the  fom  ailcflablf  for  an  nibitfaiy 
fine.    Grant  v*  Aftle,  Dougl  727.] 

Carth.ts.  A  cuftom  to  pay  on  admittance  tantam  denarhrum  fummamt 
m^judgcd  quantam  terra  ve!  tenementa  valebant  tempore  talis  adfmffbnis^  &"  n» 
^^^  ampluiSf  is  a  good  and  reafonable  cuftom,  although  objeded,  tlsit 
and  Titus,  the  value  of  land  is  uncertain,  and  it  would  be  in  the  power  of 
mSk>w.so7.  ^Q  tenant  to  make  the  fine  of  a  very  low  value,  by  not  cultxTat- 
iiifi;..    ing  the  land. 

ttk  «.  Comb*  4}*  ^LcT.  2^5.  ^  Mod.  131,.  S.  C.  [That  the  fine  was  to  be  accotdjng  to  the  !■• 
pf^  v^oe was  rakd  by  Loid  Harusncke,  C.  J.  at  mfpriuu     Haltoo  ▼.  Hafielj  2  Str.  1043.] 

• 

4  Co,  »S.  a.  "Where  a  copyholder  hath  fcveral  parcels  of  land  by  fcvcral 

Nubtfd  and  tcnurcs,  thc  lofd  ought  to  affefs  and  demand  his  fine  fevcrally  fer 

*^J*^^*  both ;  for  the  fine  for  one  may  be  reafonable,  and  for  another 

7«<^      *  unreafonablc  \  and  if  fuch  a  copyholder  furrendcrs  to  the  ufe  of 

|4ocr,  f»a.  another,  and  he  is  admitted  tenend^  per  antijua  fervitia^  thc  fine 

^^  by       n^"ft  ^  fevcrally  affeifcd* 

the  nane  of  DA.trs  and  HAo^macd.    See  tcu  Dougl.  i\%» 

[4.  Remedy  for  thc  Fine. 

tlorw.wT.  If  a  copyholder  rcfufe  payment  of  a  fine,  debt  lies  agaiil 
c;  (T.  244'    him.     And  it  will  lie  at  the  fuit  of  the  lord's  executor* 

Wh-?icW  T.  General  InAchtaius  ajjumpftt  will  alfo  lie.  But  in  ajumlft  for 
Hn-it,  the  recoverv  of  an  arbitrable  fine,  the  plaintiflT  muft  prove  that 

I^.V**;"'  the  lura  ftutcd  in  his  count  to  have  been  afiefled,  amounts  to 
AVif!*^'/  t^vo  vcars  value  of  the  eftate,  becaufe  he  cannot  recover  a  Icis 
•51.  a-        ium  than  t!ut  hid  in  thc  declaration. 

li*  ^J.  If  the  acl  ion  be  for  fevcral  fines,  thc  declaration  may  ftatc  g^ 

ncral!v,  that  the  defendant  was  indebted  to  the  plaintiff*  in  fuch 
a  fu4ii,  (t  rz.  the  amount  of  all  the  fines  due,)  for  reafonable 
fines  due  and  payable  to  him.  But  if,  in  fuch  cafe,  any  count 
lute  tffi^  fine,  although  the  others  B^c  feveral^  and  there  are 
cuurc  dama^csj  aud  judgment  for  the  plamtifl^  it  is  error* 

And 


And  aflumpGt  wUl  lie  for  a  fine  aflefled  oil  the  admiflton  of  an  Evelyn  ▼. 
nfant,   as  it  feemcd  to  Tatesy  J.,    lohilji  he  is  an  infant;    but  Chkhefter* 
certainly  after  he  comes  of  age,   and  continues,  to  enjoy  the  \f^^^ 

[^K.)   Of  the  Extinguifliment  of  the  Copyhold :  And 

herein, 

£•    Where  the  whole  Copyhold  (hall  be  extlnguifhed  or  fuf* 

pended. 

TF  a  copyholder  in  fee  {a)  accepts  a  leafe  for  years  of  the  2C0.  i6.  h. 
-■■    {b)   fame  land  from  the  lord,  this  determines  his  copyhold  ^^^^'  '»• 

'vide  a  Leon.  72.  Lev.  70.  Hatch.  21 3.  Cro.  Jac.  84.  3  Bulft.  8i,  Brownl.  32.  4C0.  32. 
(tf )  So,  if  the  lor^  leafes  the  copyhold  to  another,  and  the  copyholder  accepts  an  alignment  from  thf 
Icflec,  his  copyhold  is  extind.  xCo.  17.  Leon.  170.  And.  191^  Goulf.  34.  Roll.  Abr.  5 10.  S.  C. 
(^)  Bt>t  if  he  takes  a  leafe  for  years  of  the  manor,  that  Is  only  a  fufpenfion  of  his  copyhofd  during  the 
tcrxn.  Per  Cro.  Jac.  84.  Sav.  70.  Rut/rr  Cro.  El'tz.  7..  Moor,  185.  It  is  e]cttnguiihed.<— i— Buft 
the  Icflee  may  re-grant  the  copyhold  again  to  whom  he  pleaies.  4  Co.  31.  b.  If  the  copyholder  joint 
with  his  lord  in  a  feoffment  of  the  manor,  his  copyhold  is  thereby  excin^.     Godb*  zi* 

.If  a  copyholder  accepts  to  hold  of  his  lord  by  bill  under  the -And.  199. 
lord's  hand,  this  determines  his  copyhold :  fo,  if  he  accepts  an  Latch.  2x3. 
eftate  for  life  by  parol,  if  livery  be  made  ;  otherwife,  not ;  for 
elfe  nothing  but  an  eftate  at  will  pafTes,  which  cannot  merge  an 
eilate  at  will. 

If  a  copyholder  ireleafe  to  his  lord,  this  extinguiflieth  the  copy-  Hot.  %u 
hold :  fo,  if  the  lord  fell  the  freehold  of  the  inheritance  of  the  ^^^'  ^°^* 
copyhold  to  another,  and  then  the  copyholder  (r)  releafe  to  the  cro?E'ii»!* 
purchafer,  this  extinguiOieth  the  copyhold  intereft.  21.  (r)  Foe 

though  a  re- 
leafe cannot  in  its  own  nature  pafs  away  a  pofle0ion»  yet  it  may  amount  to  a  fignificataon  of  the  tenant*t 
mind  to  hold  the  land  no  longer  \  and  the  rule  is,  that  any  thing  amounting  to  a  determination  of 
tkft  copyholder^s  wiU  to  hold  no  longer,  eztinguiiheth  his  copyhold.     yUe  the  authorities  ^Ar«» 

If  A.  IS  tenant  in  tail  of  a  copyhold,  and  it  is  found,  that  by  Caiter,  6. 
the  cuftom  it  cannot  be  barred  but  by  feizure  of  the  lord,  for  **>  *3- 
forfeiture,  to*  non  aliter  nee  alio  tnodoy  and  A,  accepts  a  feoffment  ^"Sw^'ad- 
of  his  copyhold  lands ;  the  copyhold  is  fufpended  but  not  de-  judged. 
ftroyed,  quoad  his  ifluc :  but  if  A.  afterwards  levies  a  fine  of  the  ^^^^^  '*^'''* 
land,  thoiigh  the  copyhold  intereft  cannot  pafs,  yet  it  may  be  bri^tof 
barred  and  extinguiflied  by  the  fine,  his  wife, 

lets  lands  by 
indenture  for  years,  this  doth  not  deftroy  the  cuftom  as  to  the  feme ;  for,  after  the  death  of  her  hulband» 
ihe  may  demife  it  by  copy  again.     Cro*  Eli«.  459.  A  copyholder  intermarries  with  the  feme  feigno- 

refs,  thii  13  no  extinguifliment,  but  only  a  fufpenfion.    Sav.  66.    Co.  Copyh.  I7i.< So,  if  the  copy- 

bolder  hath  tlie  manor  in  execution.     Co.  Copyh.  172. 

If  a  copyholder  bargains  and  fells  his  copyhold  to  the  leflee  for  Hut.  65. 
yesirs  of  the  manor,  his  copyhold  is  thereby  cxtinguiflied.  winch.s.C- 

x  Jones,  41.  S.  C.  adjudged  (  for,  that  m  refpcA  of  the  lord  his  eftate  may  be  determined  by  any  a^ 
tut  ihcws  it  to  be  the  will  of  the  tenant  to  Jiold  no  longer  by  copy. 
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738  ^opgtiote* 

*  SU.  U.        If  a  copf  hold  is  in  the  hand  of  a  fubjed,  wlio  after  beconM 
king,   the  dopvhold  is  eztinck;   for  it  is  below  the  majaftir  of 
a  icing  to  pertorm  fuch  fervile  fervices;  jet  after  his  deceafe, 
the  next  that  hath  right'  (hall  be  admitted^  and  the  tenwe  re- 
vived, 
s  Co.  17.        The  feverance  of  the  freehold,  and  inheritance  of  the  bod 
c>o**Eiix^  holden  by  copy  of  the  manor,  docs  not  (a)  extinguifh  or  de- 
103'.  sp!     termine  the  copyhold  cftate }  for  the  cuftom  hath  eftahlifbed  his 
»Leoo.2oS.]  eltate,  fo  that  tne  lord  cannot  ouil  him  fo  long  as  he  pap  and 
cowhl)\d«^^  performs  his  cuftoms  and  fervices. 

cannot  afcer  alien  otherwife  than  by  decree  in  Chancerv ;  by  which  it  is  tud,  the  iatercft  in  die  lanl  h 
Boc  bounds  but  the  perfon  only.  4  C&  »5.  a.  Cro.  £lis.  ip* 

4  Co.  16.  b.  If  a  lord  of  a  manor,  having  (b)  many  ancient  copyholds  is 
^!jh^*  a  town,  grants  the  inheritance  of  alt  thofe  copyholds  to  another, 
£A.  •95!'iifid  th^  grantee  may  keep  a  court  for  the  cuftomarj  tenants,  and 
44}.  By  accept  furrenders>  and  make  admittances  and  grants  i  for  thoueh 
which  laft  jj  jj  jjQ^  2,  manor  in  law  for  want  of  freeholders,  yet  as  to  the 
ap^nhe     copyhold  tcnantSi  the  grantee  hath  fuch  a  manor  ^t  he  may 

had  copy-       keep  COUTtS* 

hoMiin  '^ 

other  placet,    (k)  Direrfity  where  the  inheritance  of  manyi  and  whereof  one  fingle  copyhold  ody  b 

grant^.    4  Co.  17.  a. 

2*  Where  Part  only,   or  what  is  incident  to  it,  (hall  be  ez* 

tinguiflied. 

Sav.  66.  If  a  copyholder  hath  had  time  out  of  mind,  isfc,  a  way  over 

Co.  Copyh.  another's  copyhold,  and  he  purchafes  the  inheritance  of  his  own 
'^*'  copyhold,  yet  the  way  remains. 

9  Co.  63.  If  the  king  is  feifed  of  a  manor,  parcel  of  the  duchy,  in  which 
s^c''L*'*  ^y  ^^^^  cuftom  copyholders  may  take  fire-wood,  feV.  growing 
judged.  *  upon  their  copyholds,  to  be  fpent  in  their  houfes,  and  for  fences, 
Brownl.  ^c.^  and  by  leafe  under  the  duchy  fcal  he  demifes  the  manor, 
L?***a«!d^'  /Arr^;/^/;/  omnibus  hofc'u%  fubbofcisy  arboribuJf  £5*  maerem,^  feV.,  for 
becauf^he  twenty-one  years,  and  after  grants  the  reverCon  ^  prmmffkjk 
leafe  beinf  except,  to  J.  S.  and  his  heirs ;  and  after  the  afiignee  of  the  le&e 
'h'  ^**7'  X-  ^'^^^^  *  voluntary  grant  of  a  copyhold  for  life,  according-  to  the 
ccpted  rp-  '  cuftom  of  thc  maiior ;  this  grantee  fliall  have  the  eftovers  5  for 
mainfd  par-  the  eflate  of  the  copyholder  is  not  derived  out  of  the  eftate  of 
eel  df  the  ^j^^  \oxA^  for  he  is  but  an  iuftrument  to  make  the  grant  \  but  by 
otherwiVe,  if  the  cuftom  of  the  nuuor  it  is  eftabliihed  and  made  firm  to  die 

the  leafe  had  grantee* 
been  for  li/e. 

5  Co.  63«  So,  if  copyholders  for  life,,  according  fo  tlie  cuftom,  have  ofed 
icfoived/*r  ^q  jjjjy^  commou  in  thc  wafte  of  the  lord,  or  cftorcrs  in  his 
h\o»T  8ii.  ^'oods,  or  other  profit  apprender  In  any  parcel  of  the  manor, 
b.  c.'  and  the  lord  aliens  his  waftes  or  woods,  Cs'r.  to  another  in  fee, 
Bn.wni.  jjj^j  g^fjgjf.  grants  a  copyhold  mefiuage,  ^c.  for  life,  fuch  grantee 
nVy » ir.int  A^^^'  ^^^'^  common,  eftovers,  6fr.,  notwithftanding  the  feverance  | 
vi  •  nitfior  for  the  title  of  the  copyholder  is  paramount,  and  the  cuftom 
wh  «n  rj(.  m||(es  the  common,  ^c**  which  are  but  as  acccftbries  or  incidents. 

long 


n  lohg  as  the  tneflViage,  ^c-i  being  the  ptindpal,  is  maintained  the  wadn, 
by  the  cuftom.  *T**"j 

'  arc  fevered 

frcin  the  manor,  though  th^  copyholder  continues  to  have  a  right  of  dommon  thereon  by  immemorial 
tuftom*  And  after  a  grant  of  the  foii  of  thofe  waftes  to  troftbes  for  tht  ufe  of  the  copyholderi  lo  free 
ibcage,  the  laodt>  whea  iacloiisdi  will  be  freefaoldy  and  not  cojtyhold.  ReYCli  r.  Johnfoa,  s  Term 
Rep.  415.] 

If  by  cuftom  all  the  copyholders  for  life  have  common  in  the  Cro.  jac. 
(a)  wafte  of  the  lord,  and  the  lord  grants  and  confirms  to  one  of  ^53*  Mar« 
them  and  his  heirs,  all  his  copyhold  meflUage  and  land  turn  per^  Homb^ 
timnt'tisy  he  (hall  not  have  common ;  for  by  the  cuftom,  that  was  adjudged' 
annexed  to  his  cuftomary  eftate,  which  being  deftroyed  by  his  Veiv.  189, 
own  ^Si  in  making  i^  a  freehold,  his  common  is  deftroyed  alfo^  ^^^   *f^^ 
and  cannot  continue  without  (^}  fpecial  words.  Buift.  %. 

^rownl* 
920.    ft  Brownl.  109;  S.  C.  adjadged ;  though  the  lord  granted  the  meflbage,  ^c.  and  all  common 
thereto  appertaiiiiog»  for  the  common  appertained  to  the  cuftomary  eftate,  which  ii  determined.     Crob 

iacL  153.  cited,     (a)  Otherwife  If  they  have  common  in  the  foil  of  a  ftranger*     ft  Sid.  84.  per  Glin* 
lobt  190*    (i)  Vm.  All  commons  before  ufed.     Bulft.  s.    VU*  ft  Vem.  aco.  where  it  waa  decreed^ 
that  the  copyholder  fhould  enjoy  the  common  before^  though  it  was  ^xtind  at  law. 

[Where  a  copyholder  claims  common  in  the  waftes  of  a  manor,  i  Salk.366. 
it  properly  and  ftrifkly  belongs  to  his  eftate,  and  if  he  enfran-  f^  Holt, 
chife  his  copyhold,  in  that  cafe  his  common  is  loft :  but  where      ^* 
lie  claims  it  out  of  the  manor,  it  belongs  to  the  land,  and  not  to 
the  eftate,  and  if  he  enfranchife  the  eftate,  the  common  con* 
tinues.] 

(L)  Of  Forfeiture :  And  herein, 

I.  Of  Forfeiture  for  Non-attendance  at  Court,  and  not  doing 

Service. 

*|F  a  copyhblder,  being  [c)  duly  fummoned,  refufes  to  appear  Roll.  Abr. 
-*  in  court,  it  is  a  [d)  forfeiture  of  his  copyhold ;  for  unlefs  the  S^^-  (^)  By 
copyholders  attend,  there  can  be  no  court  holden.  SOT8,**si*ge- 

neral  warrant  within  the  parifh  it  fufficieot ;  but  now  by  the  better  opinion,  a  general  notfce  is  not  fuffi- 
cicoty  but  there  mufl  be  a  perfonai  fummons  to  make  a  forfeirure.  Mo.  3i;o.  3  Bulfi  80.  ft68.  Cro. 
£Jix>  50c.  Noy«  58*  (i)  The  forfeltuie  is  a  determination  of  the  will,  and  the  eiHte  is  inunediately 
in  the  lordy  as  his  ttverlion,  and  he  may  grant  it  to  another  before  feifure.  Lev.  26.  adjudged. 
Jones,  240.— Wbeie  thete  may  be  relief  in  equity  againfl  a  forfeiture.  V'tdt  Abr.  Eq*  lai.  Chan* 
Ca.  95*    5lcin.  X4Z.  fl.  13.    Preced.  Chan.  574  to  586.    z  Vera.  537.  64. 

But  if  a  copyholder  is  in  debt,  and  is  afraid  to  be  arretted,  or  Co.  Copyh. 
i^  a  bankrupt  and  keeps  his  houfe,  it  is  a  good  {e)  excufe  for  his  '59-  (OSo 

^       ^'     ^  ^  o\/  Isweaknefs, 

not  coming.  or  a  great  office.  Co.  Copyli.  159. 

Alfo,  if  the  lord  comes  to  the  copyholder,' and  requites  him  to  Roll.  Abr. 

do  his  (/)  fcrvices,  and  the  copyholder  anfwers,  if  they  are  due  he  5^**  R«*l» 

will  do  them,  but  it  ftiall  be  tried  at  law  firft>  Whether  they  are  3  ?JjJ*|;^ 

due  by  law  \  this  is  no  forfeiture,  being  no  wilful  refufal.  268.  4  Co. 

21.  b. 
(y)  Fof  the  noD' performance  o(  fervices  the  I6rd  may  eitfaer  difbain  or  feife  the  land.    Noy,  135. 

So,  if  the  copyholder  fays,  if  it  be  a  court  he  will  appear  at  it;  suie,ft4T. 
f^V  if  not,  he  will  not ;  this  is  no  forfeiture.  U)  But  if 

*^  there  werei^ 

contfOverHes  about  the  court,  but  that  is  only  ufed  as  a  fhift,  then  it  feems  a  fbr|at(ire»  }hid  |  and  vmI» 
%  Lfoo.  S04.J  that  coiitiisuai  default  at  court  amounts  to  ■  wilful  refnfiU. 

3  B  a  If 


74^  CopBbolD* 

Dyer,  tn.  If  the  jury  or  liomage  rcfufe  to  prefent  the  articles  accordii^ 
^^d'where  *^  ^^^^^  ^*^^*  ^'"^  '*  *  forfeiture  of  the  copyholds. 

it  is  neceflary  that  the  caufe  of  forfeiture  fliould  be  Ibund  by  the  homage,  vide  Godb.  47.  P3l!a.4l7. 
l^tch.  227.  1  Vend  jS.  [It  is  holdtn  by  Lu^d  Coke,  that  a  pfrfentnxnt  isnecciTaxy  cd  make  aiiL 
friturc  in  thofe  cafes,  where  the  lord  cannot  be  prefomed  to  have  nodce  of  bimiclf,  as  if  thetzwot 
commit  felony.  But  It  is  (aid,  fer  Cur.  aiihiy  that  prefentxnent  it  not  of  neceffity,  but  only  fai  ^ 
InrdS  bfttrr  inftruQion,  and  he  may  take  notice  bimfelf,  if  he  will.  And  indeed  the  leaioo  pica  by 
Coke  is  of  DO  cogency,  vi».  that  becaofe  the  lord  cannot  by  inteadiricnt  have  notice  of  d>em  hlnifei^t^ 
the reftvre  he  fliaM  have  no  advantage  of  them  without  prefcniment ;  for  if  he  can  take  notice  of  xhs, 
wh)  ihouid  he  not,  fmce  prefentment  is  not  that  which  gives  title,  but  only  leu  him  know  whatbe  fat& 
a  title  to.  Hovi-evcr,  it  is  fafe  to  get  fuch  things  prefcnied  i  and  if  thexe  be  a  cu£lom  for  i^  k  aaft  h* 
ptti  1  wed*    C  ilb.  Ten.  331.] 

0.  Of  Forfeiture  for  Non-payment  of  Rent. 

RoU.  Abr.         If  a  copyholder  be  to  pay  a  certain  rent  yearly  by  his  copy  eo 

5"^^^^  his  lord,  and  the  lord  come  upon  the  land  and  demand  his  xtni 

pimc.^at  at  the  day,  and  the  copyholder  being  prefent  {a)  refuCc  to  pay 

the  j>  1$  :io  it,  this  is  a  forfeiture. 

fM  \'.-u\^ 

witf.i  ur  a  *^f\i(.\\  to  pay.    Moor,  61a.   Lit  Rep.  a68«  ■  And  ii4/r,  tliat  for  non-psyiBCfit  «f  lot, 

fir«$.  ^c.  whrrc  a  value  may  be  let  on  them,  and  a  compenfation  made  the  lord  foe  any  laches  in  paiit 
^t  :;a^c,  Jkc«  c^u.:y  w.U  rti:eve.   yiJe  Prcc.  Chan.  56S,  569. 

c>.  c.i>b,  RTy  Lord  C:l:f  fays,  tliat  (i)  if  the  lord  demands  his  leot  of 
^*^'^  .  .1-..  ^'^^  copyholder,  and  he  fays,  that  he  wants  money,  andentxcais 
^,,^\^^'/,ot  t!ic  lord  to  forbear  till  he  be  provided)  that  this  is  a  foifcitiiie; 
tfxnu  U'  :ii\y\  th.U  (r)  if  the  lord  makes  a  continual^  demand  upon  the 
^*'*.!  ?.'v  ^♦^'^'^  •'^"^  *^^^  copyholder  is  not  there,  this  is  a  forfeiture;  bat  if 
ec  s  ai^    he  demand  once,  and  nobody  is  there,  this  is  no  forfeiture. 

I'r.iM  rv.o.utKvi ;  u>r  his  drfigning  to  par,  6gni6cs  the  continuance  of  hit  will,  and  cannot  any  foj 
at-.N^^t  to  a  w-.ru!  nrtuul.  R.Il.  Abr.  ^c6.  Moor,  623.  Latch.  12%.  Cro.  Blis.  505.  Bat  if  beap- 
p. .  :>  \  1;  to  pay  it  at^a  ^ay  af.er,  at  a  certaun  piace  v^itbin  the  manor,  and  he  negle^s,  this  is  a  &- 
t<r :«.:«  1  a:ch.  isi.  virei.  N.  D>er,  an.  in  margin.  (<-)  Thii  lUcewife  feems  not  to  be  law,  hopi 
c*^v  a  c<'uA  at  u\k,  which  car  not  amount  to  a  fiilful  relulal  j  for  which  v«/<  HoU  Z35.  Ney»  5S. 
L.iuh  14.1^1.    KvCl  Abr.  506.  Cro.Lut.  350.  505. 

R(jw  A  \i'u!o\r  hid  copyhold  lands,  and  divers  perfons  came  for 

the  ixnt,  whom  (he  put  off  « ith  delays ;  at  laft  comes  a  yoni^ 
ger.r Ionian  and  demands  it ;  (he  anfwered>  that  (he  did  not  know 
hmi,  but  it  he  ^ould  dance  before  her,  if  (he  liked  his  dancizig 
Ihe  ihculd  pay  him :  tliis  daiial  was  adjudged  no  forfcitUTe^  not 
bc:rc  wilful. 

[  L  he  non-payment  of  a  reafonable  fine,  upon  demand,  is  9 
c.^u:>  of  frr!e;:i!re.  ^..  ?./,  if  it  be  unreafonabk  s  or  it  be  doubt- 
1  ;d  w  h<iher  it  he  reafonable ;  or  whether  it  be  due  or  not ;  or  if 
il.^r?  were  no  exrrds  refufal ;  or,  though  there  were  fuch,  if  it 
be  f  .lid  « idun  the  limited  time.3 

3.  rorfdturc  in  the  Copyhclder's  taking  upon  him  todifpoleof 

the  Copyhold,  and  make  Lcafes* 

Cn  I't^  If  a  ccpyholder  takes  upon  him  to  ccnvcy  his  copyhold  eftate 

^^'^^  *  to  a  l^r:ir.prr,  it  is  a  detcmiination  of  his  will,  and  confeqoaitly 

a  fortc'.tuTe ;  for  rhcrcby  he  wruld  introduce  a  tenant  on  his  lonl 
w;:hv-jt  his  aciuiiuace,  a£d  alio  ccibey  the  eride&cc  of  its  bdog 
«^T>^^^^  Bat 
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Co.  Lie.  Wade  (a)  voluntary  or  penn'iffiTC,  is  a  forfeiture  of  copjkU 

^3-  •; ,       lands,  unlefs  there  be  a  cultora  to  cut  trees,  tfc^ 

(#)  Volun- 
tary wafte  h  a  hMtott  by  the  ooinmon  bw,  bot  negiifMt  wafts  if  boc,  vitboot  a  c»ftaw»  Itay,  51. 
••By  Owen,  lS.»  it  is  adjudged,  that  penniffiie  wafte,  witboat  any  Ipedal  oiftcMB,  is  a  ibdcitae.— 
But  thti  nuft  be  uoderftood  of  wafte  io  kuinf  the  houU.  decay,  Ac  for  if ^  lUaifei,  or  tke  capf- 
holdcr*!  leflee,  commit  wafte  in  cutting  down  trees,  it  is  00  torintqre,  for  every  fo^fejtmrg  oe^  »  be 
tfae  wilful  ad  of  the  copyholder,  fo  as  it  may  amount  id  a  detcrmiaadoB  of  his  wifi.  4.  Co.  27.  ^  Lit 
JUp.  S67,  t68.  RoU.  Abr.  508.     But  Moor,  49,    D4r.  49.  raaif. 

i$Co*68.  By  the  common  law,  C^ery  copyholder  may  take  lumfe^xite. 

Roll.  Abr.  hedge-botf ,  firc-bote,  and  plough-bote  on  tli  copyfaoid  lands, 

Godb*  ITS.  though  this  power  may  be  reftrained  by  cuftom,  as  diat  a  copy- 

m  BfDwnl.  holder  fliall  not  take  it,  unlefs  by  the  aflignment  of  the  lord,  or 

^11  his  bailiff.         • 

e.  CMif.  but  (aid,  that  a  cuftom  to  take,  is  good  j  but  vide  2  Salk.  638.  pi.  €•  whoc  tbe  ede  kCiafce 
I  daaiad  id  be  law. 

IS  C^  68.  The  lord  of  the  manor  may  cut  down  the  timber  trees  growing 
teoo.  aya.  upon  the  copyhold  landS)  provided  he  leave  {h)  fufficient  for 
«!!^Mift'ftr  koufe-bote,  isfc. ;  alfo,  by  cuftom,  where  a  copyholder  o(  {c)  m- 
cottini  heritance  may  take  the  fiirowds  of  trees,  by  cuftom  he  may  cut 
*^^  thcR^  down ;  for  others  ife  the  timber  Aiay  ftand  and  rot^  and 
iidtt  feJ^'  nobody  be  the  better  for  it. 

\\h  allied  that  his  houfe  was  in  decay,  and  -that  there  «a$  not  fu^cifnt,  ftf . ;  and  on  demuncr,  it  vai 
adjudged  in  B.  R*  that  the  copyholder  had  an  intercft  in  trees,  that  the  fruit,  aconaa,  &c  Irlncyd  so 
him  I  and  judgment  accordingly  t  but  reverfed  in  the  Houfe  cf  Lords ;  for  as  the  tenaac  could  kx  c^ 
down  the  timber.  If  the  lord  could  not,  it  moft  rot.  %  Salk.  638.  pL  6.  [  x  Ld.  Raym*  551-  Goo. 
Rep.  71.  It  Mod,  378.  S.  C.  ^determined  by  a  majority  of  a  fingle  lord.]  And  vi^r  8  C^  64.,ibJt 
if  a  copyholder  be  entitled  to  Ihrowds  of  the  trees  by  cuftom,  if  the  lord  takes  the  body,  aa  n6ioa«A  the 
cafe  lies  againfl  him.  (()  But  a  cuftom  that  erery  cOpyhold  tenant  may  cut  down  trees  at  his  wiB  and 
pleafure,  h  unccarooable.  I^^Wpcb*  Cip.  Jap.  30.  Cro«Car.  9«o.  BoUU  50.  Hoy,  s.  RcO. 
Abi.560.  650, 

]Bum.s8i*      Where  a  copyholder  may  take  trees  for  reparation,  the  kpr 
pings  and  top  belong  to  himi  and  though  he  cannot  repair  with 
them,  he  may  fell  to  hcjp  to  defray' the  charges. 
Roll,  Abr.        If  a  copyholder  cut  down  trees  for  repairs,  and  employ  fomCj^ 
50 j\  and  keep  the  reft  ready  to  be  employed  in  reparations,  this 

4^'  ^^**'  is  no  fortciturc  ;  for  he  could  not,  perhaps,  precifcly  know  what 
Wivr,  508.  would  do.  '    *    * 

S,  C.  a^Judgpd»  though  employed  five  years  afhr  cot  down,  and  after  an  entry  fbf  m  fbrfi^tmc. 

»  Roll. Abr.  But  if  a  copyholder  cut  trees  to  repair  his  houfe,  and  after 
jv  J.  M»vr,  ^^  j^ot  employ  them  accordingly,  but  fufier  them^  after  tlte 
i^u^   *   cutting,  to  be  rotten  and  perilhi' this  is  a  forfeiture.  -    • 

5.  Forfeiture  by  Inclcfure. 

t>^  Rn^  IncIoGng  copyhold  lands  one  from  another,  and  alfo  defacing 

ar-^.  Chan,  latui-mark*  are  forfeitures  j  for  by  thefe  means  thp  evidence  of 

57»'  ji^^^jr  being  copyhold  will  be  deftroyed. 
Hut.  l<^a%  But  if  ^.  is  firifcd  in  fee  of  fifteen  acres,  by  copy  of  couit- 
•*»«vM^o4.  j^-,\\^  J^„^^  there  is  a  cuftom  within  the  manor^  tliat  tlie  lord  Katli 
S  0,  #}•  ^^^^  *  fold-courfc  within  the  manor  for  500  ewes,  in  the  field  ill 
.i>'«iK«j%  which  the  fifteen  acfcs  lie,  from  ^whacLnas  to  Lad^-dajy  and 
^^^•^•^  that 
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that  no  copyholder  might  inclofe  without  the  licence  of  the  lord  \  267.  s.  c. 
and  that  it  any  inclofed  without  licence,  then  a  reafonable  fine  f£"^rt* 
Ihould  be  aflefled  by  the  lord,  or  his  ftewardj  if  the  lord  would  the'cuftooi 
accept  thereof ;  and  if  not,  that  then  the  copyholder  fo  indoGng  the  copy. 
IhovJd  be  punifhed  at  every  court  till  he  opened  the  inclofure }  ^w«»^n?* 
and  B.  inclofes  the  fifteen  acres,  with  an  hedge  and  fence  of  tHi^&^fo' 
quickfet  three  feet  deep  and  fix  feet  broad,  and  leaves  four  fpaces  that  the  ior4 
of  nine  feet  broad  in  the  faid  fifteen  acres ;  this  is  no  forfeiture,  ^^^^ 
becaufe  a  prejudice  only  to  the  lord's  fold-courfe }  and  that  which  Buc{/wa« 
makes  a  forfeiture  ouent  to  be  fo  to  the  copyhold  tenement ;  and  rcfoite^, 
thi3  is  no  inclofure,  oecaufe  all  is  not  inclofed  ^  and  forfeitures^  Jliihfaiid. 
which  are  odious  in  law^  (hall  be  taken  ftri£Uy.  ingthcgapt, 

this  WIS  an  laddfaxt  i^aiiift  the  cuAo<i^ 

6.  Forfeiture  for  Treafon  and  Felony, 

If  a  copyholder  commits  treafon  or  (a)  felony,  it  is  a  for*  Co.Copyh« 
feiture  of  his  copyhold  to  the  lord,  without  any  particidar  cuf*  ^S^-  i<^ 
torn ;  otherwife  a  copyholder  becoming  a  traitor  or  felon,  would  l^,'^/   ' 
have  no  puniflmient  in  his  pofterity.  («)  iVcon. 

Tiaed  of 
aianlUughter,  and  allowed  hit  clergy,  does  not  forfeit  without  a  fpedal  cnfton*  Lev.  163*  \  Keb.  4$i« 
|9ar  for  outlawry,  unldt  it  be  for  a  capital  crime.   Lit.  Rep.  a^.    Hetl.  ii.'j*  and  wit  Leon.  99* 

By  an  attainder  of  treafon  or  felony,  of  common  right  the  {h)  i  Len 
copyhold  is  forfeited,   (^)  but  not  by  a  conviAion  only;  but  ^^-      - 
(r)  by  cuftom  it  may  be  forfeited  for  treafon  or  felony,  even  *^j  ^^  3*^* 

without  a  COnviAion*       13*  ^c.    a  BrownL  aiy  19.210.  s  Ventr.  38.  sec.  Godb.  167.  coutr. 

If  a  copyhold  is  granted  to  A.  fox  life,  and  after,  according  to  3  Lev.  ^ 
die  cuftom,  the  reverfion  is  granted  to  B.  for  life  immediate  poji  strode  and 
nmrtemy  forisfoQuram  five  aliam  determinationem  JlaU  pnediB.  A.y  2«^^ 
and  A.  is  attainted  of  felony,  by  this  his  eftate  is  determined  \  upon  a  writ 
£or  bein^  In  die  eye  of  the  law  put  an  eftate  at  will,  his  will  i^  ofemf,and 
determined  by  die  attainder,  for  by  the  attainder  he  cannot  hold  j^^^ 
an  eftate,  and  B.  may  take  advantage  thereof  without  any  entry  affirmed  ac. 

{Dade  by  the  lord*  cordingly.    skin.  8,  9*  S.  C.  ^jomatarm 

7r  lo  what  Cafes  a  Forfeiture  of  Part  fliall  be  a  Forfeiture  of  thq 

Whole. 

Where  a  copyhold  is  holden  by  one  tenure,  it  is  faid,  that  4  Co.  ay.  a; 
a  forfeiture  of  any  part  is  a  forfeiture  of  the  whole,  for  there  is 
a  condition  in  law  annexed  to  the  whole  eftate. 

Therefore  if  fuch  a  copyholder  commits  wafte  in  cutting  down  Roll.  Ahr. 

a  fingle  tree,  this  is  a  (rf)  forfeiture  of  his  whole  copyhold ;  for  [^K^^^^ 

by  di^<rutting  of  the  tree  which  is  to  be  employed  in  repairing  f^  jhovgu 

the  houfes.  Wr.,  'the  whole  copyhold  is  impaired.  committing 

'  '  '^^  ♦  waAelnparl 

of  the  houfe  may  be  a  forfeiture  of  the  wiiole  boafe,  ytt  it  feems  unr«a(bi\9ble,  that  commitiiig  waiU 
in  one  apre,  ihpnld  bf  a  forfc.Ctt|e  of  the  whole }  but  vide  title  X^O/r. 

3  B  4  Alfo 
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«  Cn  7*.  a.      Alfo  it  is  faidj  that  if  a  copyholder  makes  a  feoflhieci  of  «i 
iur  vitt       2^j^  ^f  isiid    parcel  of  his  tenement,  that  this  is  a  fodidnDC  «f 

«-»  «r      t:*  whole. 

■nc  -.If  J  a  c  7  -  :f.3er  by  licence  lets  for  jeart^  tod  the  leiTee  makei  m  feaSmga^  k 
iui  auz.     Haft.  177. 

ft 

Bat  if  a  copyholder  hold  three  feveral  acres  by  three 
crpics,  and  commits  waftc  in  one  acre,  be  fliall  forfeit  thit 
c  :'v;  f:r  the  ugh  they  are  all  in  one  hand,  yet  every  icrc  b  iz 
ri.  T  h:!ien,  and  to  every  acre  there  is  a  feveral  corAciti^a  b  Uw 
ticl:-7  ir^eied. 

5  -  if  fuch  copyholder,  that  holds  three  acres,  by  three  ferenl 
€--7:5,  funendcrs  to  the  ufe  of  ^.  and  his  heirs,  and  th^  fascd 
zJ'..il'^JL  u-uid.  per  cntiqua  fervliia  inde  pritu  dei'ztx  l^  Ci  jwt 
c-rj^z^j  izi  lii^z  A,  commits  wafte  in  one  acre,  he  ihiG  forxk 
r'-^"  icre  cuiv,  for  the  tenend.  continues  the  fereraJ  tenureSi 
LiiiTu^'t  :he  p2.rceLi  are  now  all  put  in  one  copy, 

S:,  '•!  L^Ycral  copyholds  cfcheat  to  the  lord,  and  fcc  grants  thea 
—-_-.».  ic^m  r-'TtTi-  per  anthua  fermtia  to  one,  and  he  cotnmks  a  for- 
J"^  rr   fcii'i-*t  !n  ^zn^  tnis  extends  not  to  the  whole. 

^  3    ,,,  \.   C.C.  z.ia.  ^ -i'  5.  C  asi  S.  F.  iidjac^ci  ;  tliere  being  to  each  pared  a  ihrmi  gi 'iiwrfM 

g.  VT^r  Cill  be  aJecled  by  a  Forfeiture,   or  take  Adrantage 

thereof. 

If  ir.ere  be  a  tenant  for  life,  the  remamder  in  fee  of  a  copy* 
hclti,  and  the  tenant  for  life  commits  a  forfeiture,  {a)  this  IkaQ 

^  .  ."  "    njc  bind  tlie  remainder-man* 

• .  *•  -  -  »* 

%•.«.:.  «~x'  Mcor,  49.  and  Dalf.  49.  twu     (a^  B«t  by  the  fpeclal  caftom  it  maj  Mmk  dK  «• 

->-      **-     3  "wC-  IC7. 

«  J?.  *c-.  But  though  this  fliall  not  affect  the  remainder  man,  yet  if 

>   -  -"^^^  there  be  a  copyholder  for  life,  the  remainder  to  another  for  life, 

'"^'-j.  f  or  in  fee,  and  the  firft  copyholder  commits  a  forfeiture,  he  ia 

i^  9c  a  remainder  (hall  not  (^)  enter,  but  the  lord  (hall  hold  it  during  the 

^  cr  .. ..  r  ::.%  ^i  jjg  gj(j  copyholder  j  for  copyhold  eftates  arc  not  like 

J   /V"*  ^-'-  ^^  common  law,  where  in  fuch  cafe  the  eftate  for  life  being 

tIw:  .  -i-t  c::^^i,  he  in  remainder  may  enter  immediately. 

^^    '  ^^  ^^  Qc,  tc.rf=:rcic,  or  detennioatloo  of  the  eftats  for  liie,  and  the  c^yholdcr  comaiiC  a  ler* 
J  "^"^  T^  :^-i  vr.u  not  ecxr,  ibc  IciTec  may.    1  Leon.  73.    9  Co.  107. 

v,^  z^^  If  a  fumendcr  be  made  to  the  ufe  of  A*  for  fife,  the  remaimfcr 
t3  B.  in  fee,  and  A.  fuffcr  three  proclamations  to  pafs,  and 
ir.ike  no  chim,  yet  (hall  not  5.  forfeit  his  remamder,  for  the 
cuitcm  ihall  be  taken  Itriaiy, 

If  a  copyholder  leafe  for  years  by  licence  of  the  lord,  and 
-  '*:«-  t^e  \tlzt.  make  a  feoffment,  this  (hall  forfeit  (r)  only  his 
V  .**:^    »^--  sot  the  cftate  of  the  copyholder. 

^  I:  a  rrri^^cn^  cake  a  leai'e  for  a  yeir,  and  acodier  leaie  m  lever^aa  not 
"^  *"  ^.^  -^  ji^^-tii  t^  foccsd  kaie  be  a  forfeiture,  yet  the  fixtl  kaie  is  good.    Reli. 

*  ^  t  -*--«L.^'ier  tenant  in  tail  commit  a  forfeiture,  his  iffue  is 

Xeflcc 
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Lcfiee  for  years  (hall  take  advantage  of  a  forfeiture  committed  RoIL  Aiir* 
by  a  copyholder  of  the  manor^  for  he  is  dominus  pro  tempore*  5^9* 

If  there  be  a  lord  of  a  manor,  in  which  there  are  copyholders  Browni.ijs. 
tenants  of  the  manor,  and  the  lord  grant  to  a  ftranger  the  free-  ^^-  ^^j*; 
hold  of  a  copyhold  in  fee ;  though  by  this  the  tenement  is  divided  ^^hr.  509. 
from  the  manor,   and  not  demifable  by  copy  again,    yet  the  [a)  So,  if 
(tf) -grantee  of  the  freehold  fliall  take  advantage  of  a  [h)  forfeiture  ^^j^** 
committed  (r)  after  by  the  copyholder,  for  he  ought  to  pay  his  leafe  fn 
rent  to  the  grantee.  '  years  of  the 

freehold,  the 
leflee  ihiH'tike  advantage  of  a  forfeiture  committed  after.  Roll.  Abr.  510.  Cro.  Elis.  499.* 
Moor,  393.  Oweo,  63.  After  the  leafe  made,  and  before  the  commencement  of  it.  Moor,  393, 
(^)  Such  forfeitures  as  accrue  by  reafon  of  the  cuilom,  are  difcharged,  but  not  forfeitures  at  common 
law  \  as  wafte,  &c.  Moor,  393.  Owen,  63.  4  Co.  24.  b.  25.  a.  (c)  But  not  of  a  forfeiture  com- 
snitted  before  the  grant ;  for  the  grant  of  the  freehold  made  by  the  lord  befoie  entry,  implies  an  affeot 
that  the  copyholder  {h^\\  continue  his  eftate,  and  fo  is  in  nature  of  a  confirmation.  Owen,  63*  and  vOb 
Latch.  227.  Palm.  4x6.— The  copyholder  commits  treafon,  and  the  lord  aliens  the  manor ;  and  after 
the  copyholder  is  attainted  by  %€t  of  parliaments  whether  the  alienee  ihall  take  advantitge  of  the  for* 
leicure,  2  Vent.  38,  39*  dubitAtur* 

If  a  copyholder  commit  a  forfeiture,  and  the  lord  of  the  ma«  Cro.  jjc. 
nor  die  before  entry  or  feifure  for  the  forfeiture,  he  in  reverfion  3oi'  B"Jft- 
or  remainder  (hall  not  take  advantage  of  the  forfeiture  committed  j^f^d.  2co/ 
before  his  time.  s.  p.  re- 

folved  per 
Cur.  The  fucceeding  lord  ihall  not  take  advantage  of  wafle  done  in  the  time  of  the  preceding  lord  ^  but 
if  there  be  lord  and  two  coparceners  copyholders,  and  one  makes  a  feoffment  ip  fee  of  her  part,  and  then 
the  lord  makes  a  leafe  of  the  manor ;  though  the  lefiee  can  take  no  advantage  of  the  forfeiture,  yet  the 
heir  of  the  leiTor  may.  Palm.  446.  Latch.  227.  adjudged.  ^  The  di verity  betvveen  a  feoffment  and 
other  forfeitures ;  and  ^  if  the  lefTor  outlives  the  leale,  whether  he  may  take  advantage  of  the  for« 
fetture.  [If  there  be  a  tranfmutation  of  pofleffion  by  a  feoffment  or  fine,  it  divefts  the  lord*s  rights 
becaofe  it  gains  a  fee-fimple  to  the  perfon  to  whom  it  is  made  or  levied.  In  that  cafe,  therefore,  and  ia 
that  cafe  only,  the  fucceeding  lord  may  take  advantage  of  tlie  forfeiture,  becaufe  the  z€t  of  forfeiture 
deftroys  the  eftate.    Doe  v,  Heilier^  3  Term  Rep.  17  3.  J 

If  a  copyhold  manor  defcends  on  two  coparceners,  and  a  copy-  Salk.  iS6. 
holder  commits  wafte,  and  makes  a  leafe,  which  are  agreed  to  be  p^*  5-  E<^- 
forfeitures,  and  after  one  of  the  fifters  dies,  the  furviving  copar-  weeks  ad- 
cener  ihall  not  take  advantage  of  the, forfeiture  ;  for  the  eleftion  judged  by 
to  take  advantage  of  the  forfeiture  muft  be  made  by  them  both,  ^'!'^j['^J* 
which  cannot  be  after  the  death  of  one  of  them.  Bienco,  c^irf. 

Powsl ;  who  held  alfo,  that  where  there  are  two  coparceners,  and  one  will  take  advantage  of  a  forfeiture, 
>nd  the  other  not,  there  muft  be  an  apportionment.     P''ide  title  Uparcencn* 

p.  What  Perfons  fliall  be  excufed  from  a  Forfeiture. 

There  were  feveral  cafes,   in  which  feme  coverts  and  infant  Cro.iiif. 
copyholders,  bfc.  were  obliged,  on  pain  of  forfeiting  their  copy-  499-  Moor, 
holds,  to  obferve  the  cuftoms  of  the  manor.  '     ^5^*  -oo^* 

As,  if  the  hufband  denied  to  pay  rent,  or  do  fuit,  this  was 
holden  a  forfeiture  for  ever ;  for  the  lord  muft  have  his  fer- 
Ticcs* 

So,  if  the  hufband  commits  (rf)  wade,  and  dies,  this  fliall  bind  Roll.  Ahu 
the  wife.  5C9- 

i'aim.  384. 
2  Roll.  Rep.  372.    {d)  Sccus,  if  he  made  a  leafe,  onlrfs  (he  did  any  thing  to  confirm  it  afccr  his  death. 
Cilb.Ten.  228.     Savernc  v.  Smith,  Cro.  Car.  7.     P;)!mer,  3S3.  S.  C.     2Roil.Re|>.  344.  361.372* 
S.  C.     Godb.  34.5.  S.  C*    1  RoU.  ALr.  509,  S.  C.    See  100^  iicdd  v.  Cbal^ner,  Cro.  L.'iz.  149. 

Alfo 
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But  for  thi«       Alfo  in  copyhold  maoor^  where  die  caftom  is,  Aat  Ac  ha 
MGo^^^*     fliall  come  in  and  be  admitted,  and  if  be  doch  no^  —  * 


Style,  397.    fliall  be  made  for  him  to  come  in,  and  ib  00  in  tlic 

Cra.  }m.      courts,  otherwife  that  the  lord  flioQld  fiafe  as  ibrfieited  i  h 

L<^n/i<fo     '^^^^^"y  ^^  ^  ^^^^  covert  was  bound ;  and  by  fionae 
4  L«on.  30,  tlkC  lordj  after  fuch  proclamations^  ni%ht  feile  the  oopjhold  tf 
)i.   c«rth.  an  infant  heir  till  he  came  in  and  was  admitted,  and  nu^K  i^ 
ioj^!xi8.  ^^^^^  ^^  mefne  profits  without  being  amfwcxaUe  for  them. 

But  now  by  9  Geo,  i.  cap.  29.  it  is  rnafted,  ^  That  b«  in&ie 
<*  or  feme  covert  fliall  forfeit  any  cc^yhold  mefiii^es,  &£.  ibr 
*^  their  negleA  or  refufai  to  come  to  any  court  or  courts,  to  he 
^<  kept  for  any  manor  whereof  fuch  mefiuagcs,  CsV.  are  paroel, 
<<  atid  to  be  admitted  thereto ;  nor  for  the  cnn^on  or  dcmd  ts 
<<  pay  any  fine  or  fines  impofed  or  fet  upon  thdr  or  anj  of  Aa 
^  admittances  to  any  fuch  copyhold  mefiuages,  fsCc"  But  vUt 
the  (latute,  and  the  riemcdies  therein  appointed  fiar  the  hvd  kt 
his  fincsi  &^, 

10.  Where  the  Forfeiture  fliall  be  faid  to  be  difpenfed  with, 

Brt>wni.i4^.      If  the  tenant  appear  not  in  court  after  perfonal  warning,  ani 
(tf)  Aitho    ^]^^  Iqj.^  ^^^  amerce  him,  (h)  this  is  a  difpenfing  with  the  for<t 

tiiftMcdor    feiture, 

kvM*   Leon.  104.     (A)  Acceptance  of  rent  after  a  leafe  made,  it  a  difpcnfafVw  ;  fe  is  tbe  acoef6a| 
•f  any  fervteet.    Keb,  1 5,1  If  the  lord  does  not  enter  before  the  tauat  icpoirsy  the  fmftitute  ■ 

^r(cd  t  alfo  it  hath  been  adjadgedy  that  cm^in^  trees  in  ve|nirs  five  jean  after  ^lif  were  cot  daOi 
was  a  purgatioa  ot  the  forfeitoit*  s  Sid.  8, 

Cm.  Car.         But  if  a  copyholder  males  a  leafe  for  years,  and  after  furrcn* 
133.  joa«»  jg,^  (Q  ^^  ^f^  Qf  ^i^^  ]Qf  j^  2^^  i^^  ^^^  j^Q^  having  notice  of  the 

j^iidgcd.  *      Icafc>  accepts  the  furrendor  ^  this  is  no  difpenfing  with  the  for- 

Roll.  Abr.    feiture. 

510*  s.  c. 

(c)  But  the  lord  (haU  be  ^wmi  to  hm  notice  of  ^  faihire  of  foit  of  co^it,  iioo.pa]r]aeat  of  xepc, 

<(c.    tVeat.3S« 

l^v.  s6.  If  he  that  is  domnus  pro  tempore  of  the  manor,  admits  one  to 

A'tiudke**'  a  copyhold,  he  thereby  difpcnfes  with  all  precedent  forfeiture 

^^^;  \d*  ^^^  ^'^^y  ^^  *^  himfclf,  but  alfo  as  to  him  in  reverfion,  {i)  for 

iu.<wc4.  fuch  new  grant  ;^d  admittance  amounts  to  an  entry  for  the  far* 

.-".  \N  inch,  feiture  and  a  {e)  new  grant  (/). 

I  .(C»  1  c I  •  (' )  It'  a  copT holder  commits  a  forfeiture,  and  then  he  that  hifth  right  leleales  to  bia ;  tibs 
I  4  dif^vnfjtion,  foi  now  he  hath>  as  it  wjBre,  another  eftate,  of  whipb  he  bath  conumtiEd  no  Iwftjfiua 
Movv,  joj.  Latch.  117.  [(/)  Any  afis  equally  fokmn  will  amount  to  a  di(peaiatio«&^  ■  pn^a^ 
n^'!)?  l'*  the  homagf  of  the  death  of  the  tenant  who  committed  the  forfeiture,  prodamationi  1«  the  hdr 
to  «.\vn:'  in  Ar  J  ^c  admitted.  And  qu.  Whether  the  ftacute  of  limitations  will  not  Ofesatc  as  a  bn  to  tbe 
>cw  *  liiUt  »i  ca-.T)  Aiwr  twenty  >'ean?     j  TeimRep.  171,  a»  3.J 

a 

re^.  M.  But  the  lord  by  wrong  or  dlileinn  cannot  by  fuch  admittance 

/•♦  **  ^"^^   r^-'t^  ^^^^*  forfeiture  as  to  the  rightful  lord. 


(M)  Copyholds,  where  and  bow  to  be  fued  for  and 

recovered. 

T  N  all  re;il  a£l!on8,  or  that  concern  the  realty^  a  copyholder  Co.  Uu 
•^   cannot  (a)  emplead  or  be  cmpleaded  any  where  but  in  the  ^i*"     . 
lord's  court,  for  'there  being  a  court  for  that  purpofe,  and  the  fAootf  68. 
lord  judge  thereof,  it  is  his  duty  and  interefl:  to  determine  the  («)  Shall 
controverfies  of  his  tenants,   and  therefore  not  cognizable  at  "J^j^^ 
common  law.  locd',  courts 

and  make  proteftation  to  follow  It  in  nattunp  of  put  of  the  king*s  writs,  te  fbnnedon,  affife,  ftc.  Co* 
lAt.  69.  a.    Co.  Copyh.  jj^,  143. 

But  a£tions  (b)  merely  perfonal,  the  copyholder  may  fue  at  Co.Coprh. 
common  law.  j^Ull**^ 

years  of  a  copyholder  cuts  down  the  treeiy  the  copyholder  fliaU  fue  m  the  tord^i  conrt  to  puni(h  this 
offence.  Co.  Copyh.  14.3.  Where  a  copyholder  may  have  cafe  againft  the  lor^  Of  %  ftnngu,  for  aa 
9a  injwry  diinc*  the  common  beloQging  to  his  copyhold,  wjd^  Roll.  Abr.  xoi.  2' Leon.  201,  202* 
2  BiownL  146. 

.    The  lord  of  the  manor  (r)  may  plead  or  be  cmpleaded,  and  Cro.  Ens; 
avow  for  the  rent  or  fervlces  of  his  cppyholder  in  any  court  5H«  RoiL 
of  Weftmififter;  for  he  hath  an  eftate  at  commpn  law  in  the  rent,  ^/'por^ 
and  it  is  due  to  him^  on  (he  fame  grounds  in  law  as  the  rent  of  othemife  be 
freehold  lands,  .  ".      ,  « ,J^^^  *^ 

judge  and  party.    Salk.  186.  pL  j. 

If  upon  a  plaint  in  the  lord's  court  an  erroneous  judgment  "be  Co.  Lit. 
e^ven,  no  writ  of  falfe  judgment  lies,  in  refpe£l  of  the^  bafenefs  ^^     . 
of  the  eftate,  being  in  the  eye  of  the  law  but  an  eitafe  at  will;  Moor,Vs. 
{d)  but  he  fhall  have  a  petition  to  {e)  the  lord  in  nature  of  a  writ  F.N.B.  12. 
of  falfe  judgment,  and  therein  aiBgn  crrorsi  and  \iz\c  remedy  -^^  ^j*^**^ 
according  to  law.  may  be  re- 

▼erfed  by  a  bill  in  Chancery.  Lane,  98.  Roll.  Abr.  373—- «-But  •  bill  ezhibite41n  phancery  to  com- 
pel the  lord  to  receive  a  petition  for  revcrfing  a  common  recovery  was  difmiflcd.  Vern-  ^67.  And  the 
d/ymi$on  aiirnijBd  in  tlw  Houfe  of  Lords  \  for  common  recoveries  not  being  adverisry  AiitSf  but  com- 
mon afluranceSf  equity  ought  rather  to  fopply  6etc€t9,  than  affift  in  annulling  them.  2fhow.  P.  C.  67. 
(«)  Where  the  king  is  lord>  the  tenant  may  be  relieved  by  bill»  or  petition  to  the  king  in  the  Ex^chequer- 
c|)^ber.    R9U.  Abr.  ^39.    lAOtf  98. 

If  a  copyholder  furrenders  to  the  ufe  of  B,  upon  truft^  that  he  Leon.  2. 

fliall  hold  the  land  until  he  hath  levied  certain  money,  and  that  ^f  u*'^'^ 

after  he  iball  furrender  tp  the  ufe  of  C;  the  money  is  levied,  and  coiding  t^ 

£.  is  required  to  make  a  furrender  to  the  ufe  of  C\,  and  refufes,  «onfcience. 

and  C.  cihibits  his  bill  to  the  lord  of  the  manor  againft  £.;  if  3.  g;j[f"'^3- 

refufes,  the  lord  may  feize^  and  admit  C.  to  the  copyhold }  for  Roll.  Abr. 

in  fuch  cafes  he  is  (/)  chancellor  in  his  own  court.  539* 

^  '  '  4  Co.  30.  b. 

*-->So,  if  a  furrender  be  made  to  the  ufe  of  another^  without  expreffing  what  eftate  he  ihall  have,  « 
cilRomf  that  the  lord  may  grant  it  in  fee  to  him  for  whoic  ufe  the  furrendrr  wat  nude,  is  good  $  foy  he 
is  chancellor  in  his  o^n  court|  and  therefore  iV  is  leafonable  that  he  IhooJd  determine  a  thing  left  thus 
iinceriain.    Cro.  Eliz.  391. 

A  (g)  leflce  of  a  copyholder  for  a  year  ihall   maintain   an  4  Co.  16.. 
cjciamcnt,  for  the  common  law  waiTants  his  term,  and  thcrcrorc  j^^  J^^*|* 

gives 
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!»!»  ?i«  pv^  Kim  remedy  in  cafe  he  be  oufted  :  fb,  may  leflee  bf  {j  t 
•'  •'^  *• ''  .  octtce :  alfo,  where  by  cuftom  a  copvhcldcr  mav  ma^i>  a  ult 
WlM^  n  m    f^  ^^^  "^^7  "lainUin  an  ejectment. 

r-uK  KdMJ^  10  cts.^om,  till,  &c*  and  the  committee  ii  gefte^  be  may  hsve  «i  <7^;^iv  e^sim, 
Vm^  ?:i.  CWl  Eiii.  %%4.  («)  For  bT  the  licence,  the  lord  gives  op  ha  power  of  jwi£:^9r^ 
^rmm  r^  «ec«:  the  le^fe :  But  ^r  Wlicther  a  kafe  without  Hccxc,  sad  not  wsrimed  by  ;k  fi^*a^ 
V«T^  liwM  ^A  a*  a.1  pen^ns  except  the  lord,  the  leflee  maj  nuintaia  jo  eicdnemt ;  aad  «:flc  C& 
T  *  ^»^  »^  Mdor,  509.  pi.  776.  Owen>  i8.  Stiic,  3S0.  HetL  jij.  By  ^ich,  icfe^k 
»^  ;  >«t  Cio«  EUa.  3^s>  4^9'    Mo^h  50.    Brownl.  40.  cmx.     Sec  Glib.  Ten.  225-f-S- 

4CNtc^w  If  the  wife  of  a, copyholder  in  fee,  by  fpecial  cuftom  roo- 
i^^*ir^  ^rs  dower  by  plaint  in  the  court  of  the  manor,  and  ^cL  da- 
«vJ^:»ij«  mages,  an  adtion  of  debt  will  not  lie  at  conunon  law  6?  the 
ar>»-.ik<»r;  damages. 

tWr  MT  il  wa*  hoidfn  by  three  judges,  that  the  adion  lay,  becfufe  the  court  haron  coold  oatntxim- 
nrs«  Kv  fo  great  damagea,  though  they  woe  weU  aiTeifcd  there.  Cro»  El.  4i6w  S.  C  a^tnmm* 
|Lv^  AW.  6co. 


Coroners. 


(i>  4  inil.  ^>|ORONERS,  fo  called  (i)  bccaufc  they  deal  principally  wiA 
4'»-  \ji  pleas  of  the  crown,  are  very  {c)  ancient  officers  at  com- 

C/i  ir?^  3.  ^^^  ^^^ »  ^^®>  '"  former  days,  were  the  principal  (J)  confcrra- 
s.  \\  C.4S.  tors  of  the  peace  within  their  counties  :  there  ftill  ought  to  be  a 
4^^  certain  number  of  them  in  every  county,  in  fome  more^  in  others 

iou  t?  nuy  ^<^^h  according  as  the  ufage  hath  been. 

n,>«  "x'tvi  aoy  perfoH  to  the  peace  who  makes  an  affray  in  his  prefeoce.  t  Hawk.  P.C  cS.  {5. 
JN.C.  5v;7.    aiuil,  175.    4liift.  171. 

:  K,  ??.  P.  [Coroners  are  of  three  kinds,  viz,  i.  Virtufe  cfficiu  2.  Vvrts^ 
^•5*-  c,:r:jf  five  ccmm'tUlonts.     3.  VirtuU  eie3ionis. 

.;  ^  T*  e  r.  The  coroner  virtute  officii  is  the  chief  juftice  of  the  King's 

,'»vv  •:.•;«  p^jioh  (fO,  who  by  virtuc  of  his  office  is  chief  coroner  of  £ng' 
*^  I  rt^T-'n  ^•*'**'»  -^"^  though  no  man  who  is  killed  in  open  rebellion  can 
*v^  J  V  *,  *    forfeit  lands  or  goods,  for  he  cannot  be  attainted  after  his  death ; 

*.  V" l*  y^^>  "  *s  f^*^  (/)»  ^^^  ^  ^^  ^'"^^  juftice  of  the  King's  Bench, 
V*  ♦^'>-ir  ^^  fcprcme  coroner,  upon  view  of  the  body  of  one  killed  in  re- 
bellion, makes  a  record  of  it,  and  returns  it  into  the  Kirig's 
Ixncli,  he  fliall  forfeit  his  lands  and  goods.  But  lord  C.b  is 
niibken  as  to  the  forfeiture  of  lands :  goods  indeed  n:ay  be  fcr- 
f.:rcd  by  fuch  a  record. 

2.     Coroners  viriute  cart/r  five  conimifftomsy    are  where  bv  a 

g?sUtt  tv>  a  lord  or  a  corporation,  they  have  power  to  make  or  be 

wv.vH';u  «l:iun  their  franchife.    Thus,  the  imjot  of  Lcnihfi  Is, 

—  6  .by 
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by  charter,  coroner  oi  London;  the  biihop  oi  Ely  has,  by  charter 
of  H.  7.,  power  to  make  coroners  within  the  ifle  of  Ely^  and 
Queen  Catherine  had  the  hundred  of  Cohridge  granted  to*  her  by 
the  king  in  35  if.  8.,  with  power  to  nominate  coroners.  And  in 
ftat.  28  E.  3«  c,  6.,  which  confirms  the  eIe£tion  of  coroners  to 
the  counties,  there  is  a  faving  to  the  king  and'^ers^  who  ought 
to  make  coroners  within  their  franchifes* 

There  are  two  great  precinds  too,  that  by  the  king's  grants  The  adnl- 
have  power  of  granting  or  having  coroners,  viz.  the  jurifdidion  f»i^«i«ni« 
of  the  admiralty,  and  the  verge  j  the  former,  for  inquifitions  of  ip"n  ^^ 
death  on  the  high  feas;  the  latter,  within  the  verge.    The  co-  of  the  fa 
roner  of  the  admiralty  is  appointed  by  the  lord  high  admiral:  '^A^^^ 
the  appointment  of  coroner  of  the  verge  is  fettled  in  perpetuity  this,'atmoft 
in  the  lord  fteward,  or  loild  great  mafter  of  the  king's  houfe  for  is  only  a 
the  time  being,  .  ..,,,.,      ..   .         _  concuwent 

o  jurifdiOjoo  with  th^  county  coroneti.    %  Str«  1097* 

3.  Coroners  virtute  eU8iomsy  art  thofe  who  by  ftat,  Wejt.  r. 
r.  xo.  and  ftat.  28  E.  3.  c.  6.  are  eligible  by  the  county  in  the 
county  court  by  the  king's  writ  de  coronatore  eligendo.l 


(A)  Of  the  Qualifications,  and  Manner  of  choofing 
and  appointing  a  Coroner. 

(B)  In  what  Places  he  hath  Jurifdiftion. 

(C)  Of  his  Authority  and  Duty  in  taking  Inqui« 

fitions. 

(D)  Of  traverfingand  quaihing  fuch  Inquifitions 

(£)  Of  his  Power  as  to  Bills  of  Appeal,  Appeals  of 
Approvers,  and  the  Abjuration  of  a  Felon. 

(F)  Where  the  Aft  of  one  Coroner  fliall  be  as 
effedual  as  if  done  by  alL 

(G)  Of  the  Fees  that  he  may  lawfully  take. 

(H)  Of  difcharging  him,   and  for  what  Mifdc- 
mefnours  puniihed* 
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Of  tbe  Qjialificadons,  and  Manner  of  doo&; 
and  appointing  a  Coroner. 

P*c£aL  f •  nifi4k  3  £/.  i.  cap.  lo.  it  is  c^Taftri,  «  Tc^ 

dicstt^  aD  flnres  fufficient  men  (hall  be  dtdfcfl  to  he  cd- 

oc  tSe  soft  lojal  and  wife  {d)  kn^its,  whid  faov, 

^  wul«  sid  3tz¥  bcft  attend  upon  fuch  offices,  vA  wiadi  fav- 

*  ■**  t^  «*  niilv  frial  amch  and  prcfent  pleas  of  the  crown.* 

"tuHK  ^n   ttpMB^  aaiK  jgute  ^u  aft,  fii^pofa  them  to  have  been  kiughcs.    s;  AiE.  pi.  7.^-4flrf 
?   se^wxc-^caHHCtfv  aBaKr«ybs  ^  Bit  bdnif  a  kaightis  nieotiatted  as  aiifioetf  o^ 

•tamtr.  «■&:-)  .iftuL  rr  ■zsmr.aK  xt  scrisoi  aitatza  abilityy  it  feeais  the  4cfifiiof  itkfcifiuarif- 
nrcsmonx  «ea  Y  .uaw-.Tr-  arucrcart;  aod  as  the  conftant  dlage  fdr  fevcnIi|B^tBka 
r  Rsa  -D  as  »  KjedxA  X  ctui  daj,  that  the  pciibii  cboibi  is  aot  a  kaigBb  s  Lbc 


11  Z.  3-/j/.  !•  r^.  8.  It  is  efiaded,  «  TkatMcnro- 
be  ch^ici^  sniefs  be  have  land  in  fee  fuffident  ia  tk  fas 
w'.i^ajf  he  may  anfwer  to  all  manner  of  peo^" 
•-•HisTBiw  3f  t^icr  1*  £L  3.  csp.  6.  it  is  enaded,  "  That  all  coroscBcf 
^-  ^^  *  r:c  dxirtaci  11^  he  chofen  in  the  full  counties^  bythc(^)cco- 
*  IT"  ^"^^  *  jnmf  a'  rbe  uac  covnties,  of  the  moft  meet  and  lawfal  pcopk 
?  ♦^  i.  *  rrir  iil  be  toond  in  the  fame  counties,  to  execute  mc m 
^-^  ^  *  mcTS ;  y,  (3T\nr  always  to  the  king,  and  other  Joitb  wb 
^  j,^^^  *  «»i^r-r  to  rr.?tc  foch  coroBers,  their  feignories  and  ihiidBb. 

«^-B.i?r     F'v'  «BMe  »«t  f»rh  «c  kH«n  to  the  eoantf^conxU    a  Ioft«f9*    iIaLAII' 
ly  -  f  ..^  -src-:.^  =a»  fe  c»  -^ei  »;  the  kins  by  prcfcription  5  but  is  a  prifilefe  af  febifki 

3K.-«=  «e«.ea&:ic^jBjdi«cha«ifethabf  snot  from  the  croiPB.    C&U.iifi' 


A'.:--pi  t'.-T  are  chofen  by  die  county,  yetitrtuftkiw* 

f Lcr  s:  tii^  ^'Z*  ^^Tit  ifiiing  out  of  and  returnable  into  Chn- 

*  *  cfrrj  Vit  as  l:.cj  authority  prooeeds  ftom  the  eleaion,  it  Aw 

juc  iv:rr-r  _^  br  the  demife  of  the  king :  hence  alfo,  if  tbcj 

r  :iA  -T..  -re»^  >-%--^->nt  to  anfwer  the  fines  and  duties  inciunbcnt  on 

^iu=H*»  zz^  cczmtr^  as  their  fupcrlor,  fliall  anfwer  for  them. 

Titf  wTt:  for  ihe  clcftion  of  a  coroner  firft  recites  the  dcariijr 

ili:lircc  of  one  or  more  former  coroners,  and  dicn  comMaB 

ic  {rtrJ  to  caufe  one  other,  or  more  as  the  cafe  is,  to  be  cWrt 

at  a  fill  countT-court,  by  the  affent  of  the  county,  «^^ 

r:r  ferns  of  the  ftatute  in  that  cafe  made  and  P^^^^^f'\r^ 

-  -    i^  .::^  ulcn  his  (d)  oath  in  the  ufual  manner,  may  do  alW 

"*"a.   ^i.-  bc\-r.z  to  the  oiuce  of  a  coroner,  feTr.;  and  then  it  o^ 

^  ^    c  :ii«  nvh  «r:ffiandin;r  the  Iheriff  to  {e)  certify  to  the  court  u» 


ir      T  ^ 
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(B)  In  what  Places  he  hath  Jurifdidion. 

A   Coroner  hath  no  jurifcli£lioh  of  oflFences  committed  on  the  3.10ft.  ir^« 

"*^  {i)  open  feas,  between  the  high  and  low-water  mark,  when  5  ^- 107- 

tbe  tide  is  in ;  but  he  hath  an  authority  over  offences  committed  p,  c^doi, 

in  fuch  places  when  the  tide  is  out.  §  14. 

(«)  By  fomt 
It  IS  laid  down  u  a  rale,  that  be  may  inquire  of  a  felony  committed  on  die  arms  of  the  Tea,  where  n 
aftan  may  fee  from  the  one  fide  to  the  othar.  Owen,  laz.  Moor*  Sgx.  H.  P.  C.  171.  S.  P.  C.  52. 
£  It  ia  Cudy  that  this  is  not  part  of  the  Tea*  Fitz.  Coron.  390.  4  Inft.  140*  %  Roll.  Abr,  1 69>]  [An 
informadon  was  granted  againft  a  captain  of  a  man  of  war  lying  in  Portfmmth  haiboor,  for  re/ufing  to 
let  the  coroner  of  Portjmouth  come  on  board  to  hold  an  inqueft  on  the  body  of  a  peribn  who  had  de« 
iboyed  bimfelf  in  the  cabin.    R.  ▼•  Solgard,  a  Str.  X097.    Andr.  a ji.] 

At  common  law,  the  coroner  of  the  county  could  not  inter-  %  inft.  550* 
meddle  with  offences  done  within  the  verge  of  the  king's  court  \  p^^* 
nor  the  coroner  of  the  hoftel  or  king's  houfe,  with  thofe  com-'  z\.  *'^* 
nutted  in  the  county  without  the  verge ;  which  proved  inconve* 
nient,  by  reafon  of  the  removal  of  the  king's  court  before  an  in- 
queft  could  be  taken. 

By  the  ftatute  of  articult  fuper  chartas^  cap,  3.  it  is  ordained, 
**  That  from  thenceforth  in  cafes  of  the  death  of  men,  whereof 
*<  the  coroner's  office  is  to  make  view  and  inqueft,  it  (hall  be 
•«  commanded  to  the  coroner  of  the  county,  that  he,  with  the  co-  i*^ ^i^^Jjfe 
*<  roner  of  the  king's  houfe,  fhall  do  as  belongeth  to  his  office,  under  thta 
««  and  enrol  it,  Jsr^."*  head. 

If  an  indictment,  taken  before  the  coroner  of  the  county  and  4Ca4S. 
the  coroner  of  the  king's  houfe,  do  not  appear,  on  the  face  of  it,  ^V^^^ 
to  have  been  of  an  offence  within  the  verge,  it  is  infufficient;  ail^SS^ 
for  it  ffiall  not  be  faid  to  be  good,  as  taken  before  the  coroner  of  •  Hawk, 
the  county;   and  void  as  taken  before  tlic  other;  for  it  was  ^,5'*''' 
taken  entirely  before  them  both,  and  perhaps  the  corouen^of  the 
houfe  was  the  principal  a£lor,  and  the  jury  moftly  fwayed  by  his 
dire£iions. 

If  the  fame  perfon  be  coroner  of  the  county,  and  alfo  of  the  4  Co.  46.  a. 
king's  houfe,  an  indi£lment  of  death  within  the  verge,  taken  be-  |  Jj***  '34- 
fore  him  as  coroner  both  of  the  county  and  of  the  king's  houfe,  s.c  but  no 

is  ftOod  +•  tcTolutlon. 

®  *  a  Hawk. 

p.  C.  S.  C.  c.  9.  %  17.  agreed,  becaufe  the  mifchief  is  remedied  as  welt  when  both  offices  are  in  the 
lame  perfeui  as  when  they  aie  in  divers,  f  Bat  it  muft  be  laid  to  be  within  the  terge.  a  Hawk.  P.  C. 
C9«  §  i6. 

By  the  33  H.  8.  cap.  12.  it  is  ena£ied,  ^<  That  all  inquifltions 
<<  upon  the  view  of  perfons  ilain  within  any  of  the  king's  palaces 
<<  or  houfes,  or  .any  other  houfe  or  houfes,  at  fuch  time  as  his 
'<  majefty  (hall  happen  to  be  there  demurrant  or  abiding  in  his 
<'  royal  perfon,  (hall  be  taken  by  the  coroner  for  the  time  being 
^  of  the  king's  houfehold,  without  any  adjoining  or  afliiling  of 
<<  another  coroner  of  any  (hire  within  this  realm,  by  the  oath  of 
<^  twelve  or  more  of  the  yeomen,  officers  of  the  kinjfs  houfehold, 
^*  returned  by  the  two  clerks  controllers,  the  clerks  of  the  check, 
^  and  the  clerks  marOials,  or  one  of  them  for  the  time  being  of 

«  the 


^v 


faidliofifehdd;  to  whoqd  thcfaid  cofonerof  tlie£uBehoQie. 
**  hold  ihall  direSt  his  precept ;  which  coroner  ihaO  be  fba  tEt, 
«*  to  time  appointed  by  the  lord  great  mafter,  or  lord  ftcwd 
^  for  the  time  being ;  and  that  the  faid  coroner  (hall  certify  ocdc 
«  his  feal,  and  the  feals  of  fuch  perfons  as  (hall  be  fwoin  bctcre 
^  him,  all  fuch  inqoifitions  before  the  faid  brd  maftcfj  or  iori 
«  ftcward." 


(C)  Of  his  Authority  and  Duty  in  taking  InquifidooSi 


B 


i 


iT  the  4  £.  I.  j^.  2.,  conunonlf  caUed  the  ftatote  Dt  (}fa 
Csmnataris^  it  is  enacted,  **  That  the  coroner,  upon  rsfmi- 
"  doily  fiuil  go  to  the  place  where  any  be  flain,  or  fitiksij 
^  dc3dy  or  wounded,  and  (hall  forthwith  command  four  of  the 

*  next  towns,  or  five  or  fix,  to  appear  before  him  h  fad  a 

•  place  ;  and  when  dicy  arc  come  thither,  the  coroner,  opon  ds 
^  each  ot  tqcm,  ihall  inquire  in  this  manner,  that  is,  to  wit,  if 
«  firr  kzcTT  white  the  perfon  was  flain,  whctiicr  it  were  in  ny 
•.ic'iii.  £^,  b:d,  tavem,  or  company,  and  who  were  tkre; 
^^  ^r=-Lis  li  is  to  be  inquired  who  were  culpable,  cither  rf  tk 
•^  ii'r*  iiii  ^bo  were  prefent,  either  men  or  women,  and  of  wfct 
«  ac^  ibcver  they  be,  {if  they  can  fpeak,  or  have  any  difcrctioo,) 
•*  izi  how  many  focver  be  found -culpable  by  inquifition,  in  m 
«  ihtf  manners  aforefaid,  they  ihall  be  taken  and  delivered  to  4c 

*  ilieriir,  and  ihall  be  committed  to  the  gaol ;  and  fuch  as  k 
»  rVjundcn  and  be  not  culpable,  ihall  be  attached  until  the  coming 
«*  cf  the  judices,  and  their  names  fliall  be  written  in  ticco- 

*  roaer's  roils :  If  it  fortune  any  fuch  man  to  be  flain,  wKdi  b 
«  reimd  in  the  fields,  or  in  the  woods;  firft,  it  is  to  be  inqmrol, 
•^  va.^er  he  were  flain  in  the  fame  place  or  not ;  and  if  he 

•  wne  brought  and  laid  there,  they-  ihall  do  as  much  as  diqr 
«  cm  to  follow  tlieir  ileps  that  brouglit  the  body  thither,  vte- 
«*  tLiT  he  were  brought  upon  an  horfe  or  in  a  cart ;.  it  (hall  k 

•  inquired  alfo,  if  the  dead  perfon  were  known,  or  clfe  a  ftrangcr, 
«  and  where  he  lay  the  night  before  ;  and  if  any  be  found  cd- 
«  riblc  of  the  murder,  the  coroner  ihall  immediately  go  into  ba 
«  hculs,  and  ihall  inquire  what  goods  he  hath,  and  what  com 
^  ac  hath  in  his  grange,  and  if  he  be  a  freeman  they  (hall  ffl- 
^  q-^re  how  much  land  he  hath,  and  what  it  is^  worth  foriji 
*^  ar.d  farther,  what  com  he  hath  upori  the  ground ;  and  ffto 
*^  :'::cT  Live  thus  inquired  upon  every  thing,  diey  fhall  caaie  all 
•"^  ch/  IitA^  com,  and  goods  to  be  valued  in  like  '"^^^^J  *J 
•*  i  :hcT  ihould  be  fold  incontinently  •,  and  thereupon  thcj  m 
^  ><  ic  Warred  to  the  whole  townihip,  which  ihall  be  anfvcnWc 
--  x.cr^  t>.e  juiiices  for  all  j  and  likewifc  of  his  freehold,  how 
•^^  r-cH  ic  b  worth  yearly,  over  and  above  the  fervice  due  to  the 
•^  c.^  ci^:bff  tVrr,  and  the  land  ihall  remain  in  the  king's  wuds 

-  a.;.-*  £i>:  Icris  of  the  fee  have  made  fine  for  it5  andimir^ 
^    '    \^  -wjrc.^  tiurib  things  being  inquired,  the  bodies  of  lucn 

-  '^,  vviii  ^c-i  icii  or  .(lain,  ihaU  be  buried ;  in  like  manncnt 
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^  is  to  be  inquired  of  them  that  be  drowned  or  fuddenly  dead, 
'^  and  after  fuch  bodies  are  to  be  feen,  whether  they  were  fo 
*^  drowned  or  flain,  or  ftrangled^  by  the  Ggn  of  a  cord  tied  ftrait 
^^  about  their  necks,  or  about  any  of  iheir  members,  or  upon 
**  any  other  hurt  found  upon  their  bodies ;  whereupon  they  Ihall 
'*  proceed  in  the  form  aforefaid ;  and  if  they  were  not  flain, 
'*  then  ought  the  coroner  to  attach  the  finders,  and  all  other  in 
**  company. 

^*  Alfo  all  wounds  ought  to  be  viewed,  the  length,  breadth, 
^^  and  deepnefs,  and  with  what  weapons,  and  in  what  part  of 
'^  the  body  the  wound  or  hurt  is,  and  how  many  be  culpable, 
^<  and  how  many  wounds  there  be,  and  who  gave  the  wounds  9  ' 
'*  all  which  things  muft  be  enrolled  in  the  roll  of  the  coroners  $ 
**  alfo  horfes,  boats,  carts,  tsfc,  whereby  any  arc  flain,  that  pro- 
*^  perly  are  called  deodands,  ihall  be  valued  and  delivered  unto 
*•  t^e  towns,  as  before  is  faid.*' 

In  the  con(lru£^ion  of  this  ftatute,  the  following  points  feem 
to  be  agreed  on  : 

That  the  ftatute  being  wholly  direjiory,  and  in  affirmance  iHawk. 
of  the  common  law,  the  coroner  is  not  thereby  rcftrained  from  ^*  ^-  *•  ?• 
any  bhmch  of  his  power,  nor  excufed  from  any  part  of  his  duty  coroii.42i^ 
not  mentioned  in  it,  which  was  incident  to  his  office  before ;  3  Inft.  51. 
and  therefore  though  the  ftatute  mentions  only  inquiries  of  the  9»-   Bro. 
death  of  perfons  flain,  drowned,  or  fuddenly  dead,  yet  the  co-  s.  p.  c.    ^ 
roner  ought  alfo  to  inquire  of  the  death  of  thofe  who  die  in  51*     .    . 
prifon. 

An  inquifition  of  death,  by  the  oaths  of  lawful  men  of  the  (a)  t  Sid. 
county,  is  {a)  fufficient,  witnout  faying  that  they  were  of  the  *°4*  J^ck; 
next  towns ;  fo  (i)  that  it  appears  at  what  place,  and  by  what  J^r*  Lauh. 
jurors,  by  name,  it  was  taken,  and  that  fuch  jurors  were  fwom.  166. 

Poph.  21a. 
Co.Ent.  354*     {b)  Cro-Ells.  31.    »  Hawk.  P.C*  c.9»  §22. 

It  IS  clearly  (c)  agreed,  that  the  inqucft  fliall  be  taken  on  the  (c)  Fit«. 
Tiew  of  the  dead  body,  although  the  ftatute  be  filcnt  in  this  s!!?!^  ?// 
matter  $  and  that  an  inqueft  otherwifc  taken  by  the  [d)  coroner,  2Uv/i4x'. 

is  void.  Latch.  166. 

Noy,  S7. 
%  Hiwk.  P.  C.  c.  9.  §  23.  (</)  Therefore  where  the  body  cannot  be  found,  or  it  fo  putrified  that « 
view  would  be  of  no  fervice,  the  coroner,  without  a  fpecial  coQUDiffion,  cannot  take  the  inqueft ;  but 
in  fuch  cafes  it  ihall  be  uken  by  juftices  of  peace,  or  other  jufticei  auChorired,  by  the  teftimony  of  wit- 
ntikt.  H.  P.  C.  170.  Vent.  352.  2  Hawk.  P.  C.  c.  9.  ^13.  [If  the  coroner  take  his  inquifition 
on  view  of  the  body,  after  long  putrefaAion,  it  it  in  the  difcrction  of  the  court  of  K..  B.  whether  they 
will  receive  it  or  not.    R.  ▼.  Caufey,  HiL  3  Geo*  i.] 

If  a  dead  body,  whereon  an  inqueft  ought  to  be  taken,  be  in-  F?t«.Coron. 
tcrred,  or  fuffered  to  putrify,  before  the  coroner  hath  viewed  it,  3»9-  335* 
the  gaoler  or  townfhip  fliall  be  amerced.  H.p.c.170. 

S.  P.  C.  51.     T  Keb.  278.     [It  it  indiAable  ai  a  mifdemefiioor  to  bury  the  body  before,  or  without 
heading  for  the  coroner.     1  Siuk.  377*    7  Mod.  10.] 

Alfo  it  hath  been  (e)  refolved,  that  a  coroner  may  lawfully,  (r)  21  £.4^ 
within  (/)  convenient  time  after  the  death,  take  up  a  dead  7o-  b- 
Vi^L.1.  3C  body  *^-3-P^^ 
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SLF.^  CT.  body  ant  of  the  grave,  in  order  to  yitw  k,  mk  mij  far  At 
ibT^ra^  ^"^"f  ^  ^^  inqueft,  where  none  hath  been  taken  boatCi  ta 
,^«^  alio  for  the  taking  of  a  good  one,  where  an  inrvfident  ooehdi 

i.*    A«  ;kK  heen  taken  before  {a). 

a  BmIl.  p.  C  c  9.  §  S3.  to4  in  Casth.  j%.f  vhoe  iIk  conaer,  iter  a  of^ 
yiAcJ  for  ialbflkiaiqr*  took  a  fecond  faper  nfljum  cmfmh  i  year  afto  dietedfW 

li  cbt CMit itf»M  to qaaib  it,  lbr/«ffMi  «tfXtf  ^>U  MB  ^^ ;  aiAaMbtett 

>>  «  mmnti  difnnio«M|  » the  coort  into  which  the  inquifiiioB  u  itxaxuaU   [(A)B«iyiki 
»  w*'«ftN«t  the  1h««  of  dM  ICiaf 'i  Bench,  8tr.  |6j.  the  gnntinf  of  which  is  lifbcdgnf  ■ 
MCT^if  tio  the  tiae  and  cticiunAancct.    i  Saik.  377.     i  Str.  ax.  533.] 


lU.      It  is  not  neceflary  that  the  inqnifition  be  taken  in  die  verf 


fame  {h)  place  where  the  body  was  viewed ;  and  it  YoAi  bed 
4  It.  sic*  lefehed,  that  an  inquifition  taken  at  D.  on  the  view  of  die  bod} 


■^    «  ■^^      *•-•  ■^•^  -■  m 

ir,m  r^fk,   lying  dead  at  L.,  may  be  good. 


^#>  lk«t  the  caMncr  cannot*  hy  way  of  piiniihinent»  for  not  findiqg  iccordins  to  die  etitoce,  i^an 
^t  7«7  10  placta  at  a  great  diflancc  from  where  the  faA  was  committed  j  but  an  adjoonuDflot  fe  tk 
"  IS  piof«t»  aaA  «^  cwM^h.    Comb.  3S6.  ^  Holt,  Ch«  JvA. 


4R7.it.k  A  coroner  cannot  inquire  of  any  acceflbries  after  tk  b8i\ 
^T*  ^*  and  therefore  it  hath  been  refolved  that  an  indi£bient  of  J.  l 
^^Xi-  before  a  coroner,  for  having  received  and  i^mforted  one  who  hit 
|i.  95-        been  guilty  of  a  murder,  is  void. 

%  Hmk.  But  he  may  make  inquiry  of  the  acceflbries  befoie  ik  b&\ 
r.  C  c  9«  ,mj  2]fQ  ^^j  enquire  whether  any  fo  guilty  have  fled  for  die 

%  u^.  i#i.  fi^°K  a  f<^  which  they  forfeit  all  their  goods  and  chattels. 
Kr>».(i.        A  coroner  may,  and  ought  to  inquire  of  all  the  circufflftiBcet 
«  H««k.      of  the  party's  deadi,  and  alfo  of  all  things  which  occafiood  it't 

fk^  ^  ^  ^'^^  (* )  ^^^^^^  ^  ^  f^i^»  ^^^  ^f  ^^  be  (bund  by  his  wpAi 
(<^  ASkm^  that  the  perfon  deceafed  was  killed  by  a  fall  fiom  a  brUge  iDto 
5«*  a  rivcTi  and  that  the  bridge  was  out  of  repair,  by  die  dc&nk  of 

the  inhabitants  of  fuch  a  town,  and  that  thofe  inhabitants  sit 
bound  to  repair  it,  the  townfhip  (hall  be  amerced. 
1  taaw  17.       [If  the  coroner  neglecls  to  take  an  inquiGtion»  it  may  be  dsos 
by  juftices  of  gaol-delivery^  oyer  and  terminer,  or  of  die  peace: 
but  it  muft  be  done  openly :  if  it  be  done  fecretlyi  it  oaf  be 
quafhedaj 
(/:S«P.C.       According  to  {d)  fome  opinions,  a  coroner  ex  ^Ick  bath  no 
S**  ^^^^  power  to  take  any  indi£bnent,  except  of  the  death  of  a  maiii 

%^u  n  l^*  !♦**•  [In  I^^ttHumhrhmi  be  may,  by  coftom,  inqoiiv  of  other  Monies  35H.^<}j 
9^  wiibn>r  coilean  be  hadi  do  aucboricy  to  take  say  inqutlidon  other  tliaa  00  death,  a  IL  B«  P*  ^*ff  i 
l«tbf  ««bma»  bnoofbtaa  iaquixcof  tbebKnkcnofhoofts.  s  lUwk.  P.  C  C9.  ^35*  ^^ 
ll»  4  E.  I*  t.  »>  A  tj^it  cmvmittrkf  he  may  Inquire  of  rape,  and  the  bicach  of  a  primi  f^^J\ 
iM(\j<  by  the  6ad  ianeBt  t  corowr  ou^t  to  ioquixe  of  treafwe  that  is  found,  who  were  tkWaii>B' 
IkJtrm*  wte  is  ftkijpcAed  thocaf ;  and  that  it  may  be  ntU  percdvcd,  wbere  one  liveth  tfoOnly*  ^^^' 
ia^  taw  ML  aai  bjch  iooe  Co  of  lonftime  y  herenpon  he  may  be  attached  for  this  faijwcioo,  Vyfc*»* 
ax,  or  msM  yki^es.  if  he  may  be  »»aad.i^^>Airo,  it  is  IJiJf  th«t  n  coroner  may  iofiilt  tf  MP 

wiuue*.  S.  P.  C.  gi.    firaaon*  1 20.    %  Hawk.  P.  C  c. 9.  (  37* 


(D)  Of  Traverfing  and  Quaftiing  fuch  Inqulfitions.  - 

^T^HE  law  gives  fuch  high  credit  to  an  inquifition  of  death,  (tf)i3Bd.4. 
^    found  bcrorc  a  coroner,  that  (/i)  anciently  the  judges  would  ^"j-  ^-  7- 
not  receive  a  verdifl,    acquitting  a  perfon  of  the  death  of  a  p^c.  c.9. 
man  found  againft  him  by  the  coroner's  inqueft,  unlefs  the  jury  Hs-  that 
finding  fuch  acquittal,  had  alfo  found  what  other  perfon  did  l^^'^ 
the  fact,  or  by  what  other  means  the  party  came  to  his  death ;  pioded. 
bec^ufe  it  appeared  by  the  coroner's  view,  on  record,  that  a  per- 
fon was  killed. 

Alfo,  it  has  been  formerly  holden,  that  if  a  perfon  were  flain,  X3H.4«  13. 
and  upon  the  coroner's  inqueftyZ^^r  vi/um  corporis,  it  were  found  P|r^' 
that  y»  5.  fled,  though  ^.5.  were  afterwards  acquitted  both  of  hytr^^t^i. 
the  felony  and  flight,,  yet  he  forfeited  his  goods ;  for  the  coroner's  H.p.c.ag* 
snqueft  is  fo  folemn,  that  it  is  not  traverfable :  alfo,  when  the  ^  |^^*  H7- 
goods  are  once  lawfully  vefted  in  the  king,  by  that  inqueft  the  ^54!  '  ^ 
property  of  them  cannot  be  devefted*  %  ^v-  i4i- 

But  by 
s  Hawk.  P.  C.  c.  9«  %  $^9  this  opinion  it  harih  and  unreafonable^  that  a  man  (hall  be  liable  to  for* 
^t  all  his  goods,  which  may  perhaps  be  all  that  he  is  worth,  by  an  ioqueft  taken  in  his  abfenoe,  with- 
out either  hearing  him,  or  giving  him  an  opportunity  of  defending  hiinlelf. 

The  coroner's  record  of  an  abjuration,  or  of  the  confeilion  of  fndnHtmiu 
breaking  prifon,  or  of  the  confeffion  of  a  felony  by  an  approver,  ^'  ^'  **^' 
eftops  the  party,  not  only  from  traverfing  the  confeflion,  but  ^e«i^^. 
alfo  from  alleging  that  it  was  taken  from  him  by  dure/s,  Cffr.  nttes  there 
And  it  b  faid,  that  if  the  party  plead  that  he  is  not  the  fame  per-  ^'^* 
fon,  he  Ihall  be  concluded  by  the  coroner's  recording  that  he  is 
the  fame  perfon :  yet  in  thefe  cafes,  it  fcemsi  that  the  judge  may 
in  difcretion,  to  inform  his  confcience,  take  an  inquiry  from  the 
people  living  next  the  place,  of  the  whole  circumftances  of  the 
jnatter. 

If  it  be  found  by  a  coroner's  inqueft,  that  a  murder  was  com-  S.P.C.  34. 
mitted  in  fuch  a  town,  and  that  the  murderer  efcaped  untaken,  p^*^'^* 
the  townihip  cannot  traverfe  fuch  efcape,  bccaufe  it  makes  them  l'^^^  ^'* 
only  liable  to  an  amercement,  isf  de  minimis  non  curat  lex. 

Alfo,  it  is  ftrongly  holden  in  fome  books,  that  an  inqueft  of  Bro.Con». 
felf-murder,  found  before  a  coroner,  cannot  be  traverfed:  but  ^^*^ 
the  contrary  opinion  being  alfo  holdeji  by  books  of  as  great  151.  * 
authority,  and  feeming  alfo  to  be  more  agreeable  to  the  gene-  aKeb.859« 
ral  tenor  of  the  law,  in  other  cafes,  it  feems  to  be  the  ^tter  Ven^^a?!!* 
opinion,  that  fuch  inqueft  being  moved  into  the  Kin^s  Bench  3  Keb.  564. 
by  certiorari,  may  be  there  traverfed  by  the  executor  or  admini-  5^6. 604. 
ftrator  of  the  perfon  deceafed ;  or,  in  cafe  the  coroner's  inqueft  ^^ 
find  him  to  have  been  a  lunatick,  by  the  king  or  the  lord  of  the  pi.  16. 
'  manor.  V^X'^ 

4  55.    [The  court  will  not  oblige  the  coroner  to  return  the  depofitions  he  bath  taken  npon  an  iqqiil-> 
aiioa  wfih  difi,  if  there  be  nothing  depending  belbic  them  to  make  it  Qectflkry.    %  Str.  1073.  j 

3  C  a  If 


75^  CoronetiBb 

(«)  Cro.  (a)  If  a  coroner  appear  to  have  been  corrupt  in  talbg  a 

^Keb/so-^.  inqueil,  it  feems  that  a  nuJius  inquirend,  fliatl  go  to  fpecial  cooi- 

yj;6.  *      *  miflionersy  who  (hall  proceed  not  on  view^y  but  upon  teftunoay, 

Med.  ta.  amd  the  coroner  (hall  have  nothing  to  do  ivith  fuch  inqBeft; 

?*v^l'?I'  hut  lb)  where  his  inqucft  is  qua£ed  for  want  of  form  oohi 

Venu  iSi.  he  (hall  take  a  new  one  in  like  manner  as  if  he  had  taken  none 

s<x.  before. 

•}  Mcd.So^ 

ices  »3$.  rrjif.  a  Jonei,  19S.    [h)  %  RoU«  Abr.  3^  pl«  5-    ai  E.  4.  70.  b.     Salk.  190* 


(E)  Of  his  Powcr^  as  to  Bills  of  Appeal,  Appeal 
of  Approvers,  and  the  Abjuratioa  of  a  Felon. 

•  Htwk,      T^  the  common  law,  the  coroner  might,  without  the  concor- 
p.  c.  c.  9*   X>  rcncc  of  any  other,  receive  an  appeal  of  felony  or  mayhcss  on 

*  ^^  the  plaintiff's  finding  fufiicient  pledges  to  the  (hcrifF  for  the  pw- 

fecution;  but  it  being  provided  by  We/hn.  i.  cap.  10.  that  the 
flicriff  (hall  have  counter-roUs  with  the  coroner,  it  feems  that  no 
appc.il,  fince  that  ftatutei  is  well  commenced  before  the  coroneri 
unlcfs  the  (heriif  be  prefent  to  take  a  counter-roll  of  the  procccd- 
u^g^  >  7^^  ^c  coroner  feems  ftill  to  be  the  only  Judge. 
HT.C.  t-i.       A  coroner  cannot  receive  a  bill  of  appeal  of  s^n  offence  d?nc 
5.P.C.  <i.   ^yf  of  the  county,  becauie  there  can  be  no  trial  thereof  bj 
Y  c^c-V    ^^^  county ;  but  he  may  receive  the  appeal  of  an  approver,  cf 
§  4c«  take  the  abjuration  of  one  who  confeiTes  a  felony  done  in  any 

county  \  becauie  after  fuch  confedions  there  is  ho  need  of  any 
triaU 
t  Hit»k.  A  coroner  may  certainly  award  procefs,  till  the  exigent  on  a 

r.  c*  c  9.  WW  of  appeal  before  him,  and  fuch  procefs  (hall  be  awarded  by 
aiyiV^tril  him  only,  and  not  by  him  and  the  (heriff  jointly,  and  he  may 
a,*XH;««  proceed  thcrcon  till  outlawry;  but  (ince  Magna  Chariot  by 
;kot  i.K^  which  it  is  enaclcd,  cap.  17.,  ^hat  nojberiff^  conJabU^  cufwer^  ^ 
%v:<r  KiiAf  :^fthc  iir^y  Jball  hold  picas  of  the  crown^  he  cannot  pro- 
ceed to  the  trial  of  the  appellee. 
i?.v  Ct-t.  An  appeal  before  the  coroner  may  be  removed  into  the  JB/:// 
•  li;*. !-♦.  B.r.h  or  CK:r*YrT,  by  certiorari^  directed  to  the  coroners  ad 

Ihcrin',  but  r.ot  by  one  direded  to  the  (heriff  only. 

t  »'4«k.  1  -^  ccToncr  n:ay  receive  the  appeal  of  an  approver  for  an 

y  v\  c.  ^   crrVncc  in  the  ume  or  in  a  different  county ;  and  if  the  appcDcc 

^  ♦'?*  be  in  ir.e  Krr're  county,  he  may  award  procefs  againft  him  to  the 

trcT.:V :;":  i:  cv^me  to  the  exigt'f:t :  but  if  the  appellee  be  in  a  ft>- 

Tv.\<t»  counrv,  the  coroner  cannot  award  proceb  againft  himi  but 

nvJ;i  Icjive  it  to  the  juftices  of  gaol-ddivery,  or  othen  before 

M  hx^ir*  the  appeal  is  afterwards  recorded. 

«  ^.'  ^^,  A  cv^rv^^J^r  may  t;ike  the  confeffion  and  abjuration  of  a  fdoOi 

*•  X    s  ,^    ji»vi  aM^  the  cv^ntetTion  of  any  felony  by  an  approver*     And  as  w 

^   ^  a.^  *i'.rTo:*,  it  is  to  be  cbierred,  that  at  die  common  law,  » 

^  i^. '  ,Vn  accuted  of  any  felony,  (except  facnlege,)  whether  in  tbc 

ii  »c  or  ^nv  cuier  cuuarv,  for  which  be  was  liable  to  judgment 

•      x^  *  01 


^  death,  and  not  charged  with  treafon^  had  fled  to  znj  chusch 
QT  church-yard,  and  within  forty  days  confefled  himfelf  guilty 
before  the  coroner,  and  declared  all  the  particular  circumftances 
of  the  oSFeq£€f  and  thereqpoi;  taken  the  oafh  in^  that  cafe  pro- 
vided, (the  fubftanee  whereof  wad,  that  he  s^bjured  the  realm^ 
and  would  depart  as  foon  ad  ppflible  at  the  port  which  (hpuld 
be  afligned  him,  and  never  return  without  leave  from  the 
king,  iS'c.]  he  faved  his  life,  if  he  obferyed  the  terms  of  the 
oath,  by  going  with  all  convenient  fpeed  the  neareft  ws^v  to  the 
port  amgned,  i^a  but  he  was  attainted  of  the  felony  oy  fuch. 
objuration,  without  more,  and  confequently  forfeited  his  lands^ 
goods,  fs^c.  And  now  by  21  Joe*  i.  cap.  28.  it  is  enafled.  That 
vo  fafiBuary^  or  privilege  of  fanBuaryy  Jhall  he  admitted  or  allo'wei^ 
in  any  caje^  '  '        » 

(F)  Where   the  Ad  of   one  Goroner  fliall  be  U 
efied:ual  as  if  done  by  them  all^ 


(a)  \^H£R£V£R  coroners  are  authorized  to  zQl  as  judges,  (a)  S.P.c« 

3f. 


^^    as  in  the  takine  of  an  inquifition  of  death,  or  receiving  53- *• 

-.r  r^i «-._      ^1-.   -rt   ?ir _r  ^1 ._i.^    c-n.    '4«.4- 


an  appeal  of  felony,  fstc,  the  aft  of  any  one  of  them  who  firft  (^)  30 Ti.i 
proceeds  in  the  matter,  is  of  the  fame  force  as  if  all  had  jqined  40-  b. 
in  it :  but  it  is  faid,  that  after  fuch  proceeding  by  one  of  them,  ^^^^^^f^ 
the  aft  of  any  other  will  be  void :  alfo,  it  is  certain  that  {b)  where  [onc  col 
coroners  are  empowered  only  to  aft  minifterially,  as  in  the  ex-  wner  mar 
ccution  of  a  procefs  direfted  to  them,  upon  the  default  or  inca-  ^^^^  |Jf 
pacity  of  the  flieriff,  all  their  afts  will  be  void  wherein  diey  do  cafe  of  an 

not  all  join.  ezigcat  s 

^  but  if  diem 

^  more  coroacrt  than  ontf  for  the  wvAj,  the  return  muft  be  ia  the  name  of  alL    «  H.  H«  P*  C«  5jS«1 


(G)  Of  Fees  that  he  may  lawfully  take. 

*DY  Wejltn.  I.  cap,  10.  it  is  enafted,  "  That  no  coroner  demand  VUi^intu 
^  *f  or  take  any  thiiig  of  any  man  to  do  his  office,  upon  pain  ^JvjJjL 

f  <  of  great  forfeiture  to  the  king/^  ^  nude  in  affirmance  of  the  conLm  lav. 

But  it  is  enafted  by  3  i/.  7.  cap.  u  ^<  That  a  coroner  have  fo^  By  ajO.n 
^*  his  fee,  upon  every  inquifition  taken  upon  the  view  of  a  body  *•  *9*.  ftr 
^^flain,  i3/«  4£/.  of  the  goods  and  chattels  of  the  flayer  or  mur-  £don'(noc^ 
^^  derer,  if  he  have  any  goods ;  and  if  he  have  no  goods,  of  taken  u^oa 
^^  fuch  amercements  as  fliall  fortune  an^r  townfliip  to  be  amerced  7^  ^^.* 
«*  for  the  efcape  of  the  murderer,  lic^^  in  /aoi)*he 

Ihall  have  lo  s.  and  9  d*  for  every  mile  he  ihall  be  compelled  to  tra?el  from  his  ufual  place  of  aMe  to 
ttke  fuch  inquifition  j  to  be  paid  by  order  of  jufticea  in  feffiont,  out  oi  the  county  rates  \  for  which 
•rder  no  fee  flitU  be  ukxnt    ^  the  a^  for  exception  to  the  coroner  of  the  king's  boufehold,  Uu 

But 


7^S  COtOllfCff» 

mm  tnc  cofoncfi  cuQGsiTonn] 
fais  ftiitt  by  mifadTenture,    it 

*  T&ae  upon  a  requeft  made  to  a 

*  «pstt  d^  Tiew  of  any  perfon  flain^ 
«  by  aiisfortiiiie»  the  faid  coroner  fhall  dDiguBly  do  lii 
^vidK>iit  taking  any  thing  therefore  i  vpoo  pais  » 
^coitmer  ^t  will  not  endearoor  himfelf  «o  4o  lia 

*  (as  afbie  is  faid,)  or  that  taketh  any  thing  fbr  doing  hii 
« tipoQ  etery  perfon  dead  by  mifadTcmure^  Sat  cfciy  oh 
•iaUingsV 

*  Bat  fee  piece^jig  nocie^  matu 


(H)   Of  difcharging   him,    and  for  what  Mi2e- 

mefhours  puniihed. 

r«K.l»%iS«  |F  any  coroner  be  fo  far  engaged  in  any  other  piAlick  bafiaeft 
a'^  ^^  ^  in  the  county,  that  he  cannot  hare  leifure  enough  to  mai 
%  lU^!l•  die  office  of  a  coroner ;  or  if  he  be  chofen  verdenx'  of  a  ioRli 
U^  r^  or  if  he  have  not  fufficient  lands  in  the  fame  coonty  vfaoeoi  to 
^'"^^^  Kve  according  to  his  ftate  and  degree^  or  if  be  be  SOU, 
^^i^w$  either  by  old  agie  or  any  inveterate  dtfeafe,  as  the  palfy,  at  Ac 
•^'^^•N  ^  Kke»  to  execute  hb  office  as  be  ought ;  and,  as  fome  bf^llit 
H^X^^^  fellow  any  conunon  trade^  he  {a)  may  be  difcharged  by  the  vnt 
iw  lUii^  f*^  dt  cmrmat9r§  imtm^ndo,  which  beings  diredcd  to  die  flicrifi  if* 
iiiwfis  «««M«.  i^Y  ^  recital  of  the  particular  cdufe  of  the  diidiaige  cf  bdt 
l^^^^  coroner,  commands  him  to  canfe  another  to  be  dioCcn  ia kii 
«mJ^      room. 

dMK^v  wtU  not  fVifftr  thb  writ  to  liToe*  but  on  afidifit  that  die  deftadast  bath  hctnknti^ 
QiMMt  ^  tbt  fctitkxa  tU  it.     3Atk.  184.] 

jtqtfty^         But  if  any  writ  of  this  kind  be  grounded  on  an  untnie  fog* 

ai>*  b»       geilioni  the  coroner  may  procure  a  commiffion  from  the  Chffi* 

rNPlkiM^  eery  10  inquire  of  the  uuth  of  it,  and  to  return  the  inqoffj 

lirA\4f«  before  the  king  into  Chancery}  and  if  upon  fuch  commSfc* 

the  fuggeftion  be  difproTcd,   the  king  may  make  z  fi^effideis 

to  the  iherifF,  that  he  do  not  remove  fuch  coroner,  or  u  be  hate 

removed  him,  that  he  fufier  him  to  execute  the  office  as  he  did 

before.  ,       «.         •      l-  • 

^  ^C  ?u  If  s  coroner  be  remifs  in  coming  to  do  his  office  when  fictt 
^'^  ^"^  fent  for,  (^r.,  he  (hall  be  (i)  amerced  by  virtue  of  the  above* 
2  u  * : ,  ,^  mentioned  ftatute  Ji  coronatoritia. 

^^  \\h  1  S*  t«c^fw  a  ^mn«  p««*ot««it,  aa  infattatioB  will  be  grantwl  ^u/A  Uoi.    Caaib.S»> 
Xi  V  i*»tvi«}«  m  ui»p*vf«f  ia^ttifitipn  wpoo  tba  jwy,  ba  will  ba  cominitted.    s Str.  69.] 

\.j  I*  M  AUs>  by  the  3  If.  ?•  ^^-  »•  "  ^  ^7  coroner  be  remifi, 
vv.s  K.  V  «%  4^4  ajokc  ttot  inquifitions  upon  the  view  of  the  body  flain  or 
..  i  <  *^  «  murdered. 


\ 
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*^  murdereci,  he  (hall  forfeit  for  every  defauk  one  hundred  coroner  not 
•«  (hillings.''  HS^^S*^ 

And  by  the  i  H*  8.  cap.  7.  it  is  enaded,  <<  That  if  any  coroner  ^^n,  or 
^  (hall  not  endeavour  himfelf  to  do  his  office  upon  any  perfon  whoic  office 
•*  dead  by  mifadventure,  he  fliall  forfeit  forty  (hillings/*  tom°t^ 

Al(b  by  the  3  /f.  7.  cap*  i.  it  is  enabled,  **  That  if  any  coro-  ©ffioj  Aa? 
**  ner  do  not  certify  his  inquifition,  he  (hall  forfeit  one  hundred  beconviaei 

««  (hillings.*'  of  extorting 

o  more  than 

ikii  lawfnl  fees,  or  of  wilful  negled  of  hit  duty,  or  mifdemefnour  in  his.ofiicet  the  court  may  adjudge 
to  be  amoved  from  bit  office  \  and  lee  the  ftatute  for  the  manner  of  c hoofing  another. 


EUD    OF    THE    FIR»T    VOLUME. 
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